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MADRAS HIGH COURT. 
2 FULL BENCH. 
Szecoxp Civiu APPBAL No. 162 or 1906. 
6 January 12% 1909. 

Present :—My. Justice Wallis, Mr. Justice 
Munro and Mr. Justice Sankaran Nair. 
PULAKA VEETIU MUTHALAKULAN- 
GARA KUNHOU MOIDU AND OTHERS— 
APPELLANTS 
versus 
THIRUTHIPALLI MADHAVA MENON 
AND OTHERS—-RESPONDENTS. 

Transfer of Property Act (IF of 1882), Section 59— 
Indian Evidence Act (I of 1872), 8 68—Registration Act 
(ITI of 1877), s. 49— Personal covenant to pay debt con- 
tained mm unregistered or wnattested mortgage deed-——~ 
Whether a registered or unregistered mortgage not attest- 
ed at all or attested by only one witness 13 admissible 
us evidence of personal covenant contained therein. 

A registered mortgage deed, which bas not been 
attested at all or has been attested by only one witness, 
is admissible as cvidence of a personal covenant to 
repay debt. 

Likewise, aw unregistered deed of mortgage which 
has not been attested at all or has been attested by 
only one witness is admissiblo as ovidenco of a per- 
sonal covenant to pay 


Madras Deposit and Benefit Society, Ld., v. Oonnamalat 
Ammal, 18 M. 29, overruled 

Tofaluddi Peada v. Mahar Al: Shaha, 286 © 78. Sona- 
tum Shaha v. Dino Naih Shaha, 26 C 222; and Sada 
Kavaur v, Tadepally Basatiah, 80 M, 284, approved and 
followed 


Gomajiv Subberayappa, 15 M 263; Ulfatiniarsa 
Elahijan Bibi v Hosain Khan, 9 C. 520; Veerappa 
Kavundan v Ramasumi Kavundan, 30 M 251, rofer- 
red to. 

Setond Appeal against the decree of tho 
Court of the Subordinate Judge of South 
Malabar at Palghat in Appeal Suit No. 303 
of 1905 presented against tho decreo of the 
Court of the District Munsif of Chowghat in 
Original Suit No. 278 of 1904. 

This Second Appeal coming on for hearing 
in the first instance on Thursday, the 24th 
day of September 1908, before the Honourablo 
Sir Charles Arnold White, Chief Justice, and 
the Honourable Mr. Justice Abdur Rahim, 
und having stood over for consideration till 
Tuesday, the 29th day of September 1908, 
their Lordships mado the following 


. 





ORDER OF REFERENCE TO-A 
FULL BENCH. 

Tn this caso the question has arisen: whe- 
ther a certain document (Exhibit A) which 
the defendant contends is a mortgage (and 
which for the purposes of this order of 
reference we assume to be a mortgage) 
although not admissible in evidence as w 
mortgage since it was not attested or 
registered, is admissible as ovidence of u 
personal covenant to repay. In Gomaje v. 
Subbarayappa (1) it was held that 1 mortgagee 
was entitled to suo on the personal covenant 
contained in an unregistered mortgage deed. 
It would appear from the report of Madras 
Deposit and Benefit society, Limited v. Oon- 
namalat Ammal (2) that the mortgage deed in 
question in Gomaji v. Subbarayappa (d) Ag 
unregistered had been duly attested. In 
Madras Deposit and Benefit society, Limited v. 
Oonnamalai Ammal (2) this Court held that 
an unattested mortgage deed was nob admis- 
sible as evidence of n personal covenant, tho 
ground of the decision being that the docu- 
ment itself was excluded under the provisions 
of section 68 of the Indian Evidence Act. In 
Tofaluddi Peada v. Mahar Ali Shaha (3) a re- 
gistered mortgage deed which had been attest- 
ed by one witness was held admissible as 
evidence of a personal covenant. Mr. Gour in 
his work on the Transfer of Property in British 
India states (page 266) that Madras Depostt 
and Benefit society, Limited v. Oonnamalar 
Ammal (2) was dissented from in the Calcutta 
decision referred to above. It does not appear, 
however, in the report of the Calcutta case 
that the attention of the Judges was called to 
the Madras decision. ‘ 

In Sada Kavaur v. Tadepally Basaviah (4), 
on page 288 Sir Subramania Aiyar said, “ It 
is necessary to observe that the case of Thg 
Madras Deposit and Benefit society, Limited v. 
Oonnamalai Ammal (2) ‘goes too far in hold- 
ing that non-compliance with the rule laid 
down in section 59 of the Transfet of Property 
1) 15 M. 258. eR 18 M, 39. 

{3} 36 0. 78, . 4) 30 M. 284, 
b’ e., 
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Act as to attestations by witnesses to an in- 
strument of mortgage of immoveable property 
renders the personal covenant to pay the debt 
void. It is difficult to see how non-compliance 
with the provisions of that section relating to 
a transfer of an interest in tmmoveable property 
by way of mortgage can have any further 
effect than to jagal lake such intended transfer. 
With reference to bonds for money which 
purported also to mortgage immoveable pro- 
perly for the debts, but which were not 
registered as required by the Registration Act, 
it was held by all the High Courts that the 
non-registration did not affect the validity of 
the contract to pay the debt. Ican see no 
real difference between the two cases. I 
think, therefore, the decision of Maclean, 
Chief Justice, and Banerjee, J.,in Tofaluddi 
Peada v. Mahar Ali haha (3), where they 
took a view different from that held in Madras 
Deposit and Benefit society, Limited v. Oon- 
namalat Ammal (2) lays down the correct 
rule.” : 
We aro disposed to think that the view 
taken by Sir Subramania Aiyar is right and 
that the docision in Madras Deposit and Benefit 
soctety, Limited v. Oonnamalar Ammal (2) is 
not good 1 uw. 

We accordingly refer the two following 
questions for the decision of a Full Bench : 

(1) Is a registered mortgage, which has not 
been attested or has only been attested by one 
witness, admissible as evidence of a personal 
covenant contaimed therein P 

(2) Is an unregistered mortgage, which has 
not been attested or has only been attested by 
one witness, admissible as evidence of a per- 
sonal covenant contained therein ? 


This Second Appeal coming on for hearing 
before tho Full-Bench on Monday and Tues- 
day the 4th and 5th days of January 1909, 
upon perusing the order of reference to the 
Full Bench, and upon hearing the arguments 

, of Mr. K. P. M. Menon, Counsel for the appel- 
lants, and Mr. G. S. Ramachandra Aiyar for 
Mr. T. R. Ramachandra Aiyar, Vakil for the 
2nd and 4th respondents and the other respon- 
dents not appearing in person or by Counsel 
and the suit having stood over for considera- 
tion till this day, the Court expressed the 


following . 
4 OPINION. 

Wallis, J—Sectior 59 of the Transfer of 
Property Act provides thata mortgage can 
only be effected by a registered instrument 
signed by the mortgagor and attested by two 
witnegses. It follows fromthe provisions of 
e 


Pa 
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this section that an instrument which is not 
registered or attested as required by the section 
is not a mortgage or relevant evidence of a 
mortgage. If, however, a document which 
purports to be a mortgage but cannot tako 
effect as a mortgage for want of registration 
or due attestation also contains a covenant to 
pay, is thero anything to prevent such docu- 
ment being given in evidence in a suit on the 
contract to pay? This is in effect the question 
raised in the reference, and it resolves itself 
into the further questions whether such a docu- 
ment is rendered inadmissible as evidence of 
the contract to pay for want of registration by 
virtue of section 49 bf the Indian Registration 
Act 1877 or for want of attestation by virtue 
of section 68 of the Indian Evidence Act 1872? 
In my opinion it is now well settled that want 
of registration will not render such document 
inadmissible in evidence in proof of the contract 
to pay. See the Full Bench decision in Ulfatun- 
nissa Elahijan Bibi v. Hosein Khan (5) followed 
in Gomaji v. Subbarayappa (1). 

As to whether itis rendered inadmissible 
for want of attestation, it may be observed 
that section 68 of the Indian Evidence Act 
reproduces the English rule since the passing 
of section 26 of the Common Law Procedure 
Act 1854 which modified the old common law 
rule that when a document had been attested it 


= 


mast be proved by anattesting witness whether , 


or not attestation was necessary to the validity 
of the document, and provided that it should 
“not be necessary to prove by the attesting wit- 
ness any instrument to the validity of which 
attesttaion is not requisite”. With section 68 
must be algo read section 72 which provides 
that “an attested document not required by 
law to be attested may be proved as if 16 was 
unatteated,” thus expressly excluding -the 
old common law rule. In Madras Deposit und 
Benefit society, Inmited v. Oonnamala, Ammal 
(2) it was held that section 68 rendered a 
document such as that now in question in- 
admissible as evidence of the contract to pay, 
becanse it purported to be a mortgage and a 
mortgage was required by law to be 
attested, This ruling was dissented from in 
Sonatun Shaha v. Dino Nath Shaha, (6) on the 
ground that such a document in so faras it 
created a mere personal or money liability is 
not reqnived by law to be attested, and so not 
within the section, There is another ruling 
to the same effect in Tofaluddi Peada v. Mahar 
Ali Shaha (3), with which Subramania Aiyar, 
A , oxpressed his concurrence obiter in Bada 

avaur v. Tadepally Basaviah (4), at page 288. 

(3) 96, ae oa ‘hae ao 


. 
6 


Vol. 1) 


I agree with the referring Judges that this 
is the right view. Provisions such as section 
68 must be construed strictly, and a document, 
which purports to be a mortgage but is not a 
mortgage owing to the provisions of section 
59, Transfer of Property Act, because it is not 
duly attested, is not in my opinion a document 
which “is required by law to be attested” 
within the meaning of the section, and there 
is therefore nothing to prevent its being 
admitted in evidence in proof of the contract to 
pay therein contained which is not required by 
law to be attested. If it were tendered as 
roof, of a mortgage it would, as already 
«pointed out, be irrelevanteby virtue of section 
59, Transfer of Property Act, and soinadmissible 
*independently of section 68 of the Evidence 
Act; and as appears from the history of that 
section its scope or purpose is to provide the 
mode of proving duly attested documents 
rather than to deal with the consequences of 
non-attestatien as to which the terms of the 
enactment requiring attestation have to be 
considered. As to the decision in Veerappa 
Kavundan v. Ramasami Kavundan (7) that a 
plaintiff suing ona duly attested mortgage 
who fails to call an attesting witenss is not 
entitled to prove the deed otherwise for the 
purpose of enforcing the covenantto pay, ib is 
sufficient to say that the document in thatcase 
being a duly attested mortgage was a docu- 
ment “required by law to ba attested” within 
the meaning of section 68, whereas in my 
opinion the section does not apply to such a 
document as we aro now considering. In the 
result I would answer both the questions ve- 
ferred to us in the affirmative. 

Munro, J.—It must I think be taken to ba 
settled law that a document which contains 
a personal covenant to pay a debt and which 
purports to mortgage immoveable property as 
security for the debt is, if attested hy two 
witnsesses as required by section 59 of the 
Transfer of Property Act, admissible in 
evidenca to prove the personal covenant, 
notwithstanding the fact that it isnot ro- 

istared—Vide Gomaji v. Subbarayappa (1), 
Sada Kavaur v. Tadepally Bavariah (4), Ulfat- 
unnissa Elahijan Bibi v. Hosain Khan (5). Is 
such a document admissible in evidence to 
prove the,personal covenant even if not attested 
by two witnesses P I shall first deal with the 
case where the document is not attested at all. 
Tn Madras Deposit and Bonofit society, Limited 
v. Oonnamalat Ammal (2) it was held that such 
ay unattested document was inadmissible in 
evidence to prove the peraonal covenant, In 

(7) 30 M, 251, 
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Tofaluddi Peada v. Mahar Ali Shuha (8) and 
Sunatun Shaha v Dino Nath Shaha (6) the 
opposite view was taken, and in the latter 
case Madras Deposit aml Benefit society, 
Limited v. Oonnamalat Ammal (2) was ex- 
prossly dissented from. In Sada Karaur v. 
Tadepally Basariah (4) Subramania Aiyar, J., 
concurred with the view taken in the Calcutta 
cases. The decision in Madras Deposit and 
Benefit society, Limited v. Oonnamalai Ammal 
(2) is based upon section 68 of the Indian 
Evidence Act. It assumes that that section 
applies in the case of documents of the kind 
under consideration. Now section 68 lays 
down that if a document is required by law to 
be attested, it shall not be used as evidence 
until one attesting witness atleast has becn 
called for the purpose of proving its execution, 
if there be an attesting witness alive, and 
subject to the process of the Court and capable 
of giving evidence. This language to my mind 
clearly implies thattomake section 68 applica- 
ble the document must on its face purport to 
be attested. Section 69 makes the matter still 
clearer. It provides that, if no such attesting 
witness can ba found, it must bo proved that 
the attestation of one attesting witness at loast 
is in his handwriting. Section 68 has therefore 
no application in the case of a document which 
is not attested at all, and Madras Deposit and 
Benefit society, Limited v. Oonnamalas Ammal 
(2) was in my opinion wrongly decided. Further 
consideration of section 68 leads to the con- 
clusion that a document to which it applies 
must not only be attested, but must be sitestod 
to the extent required by law. For the section 
distinctly contemplates that the document, 
after being proved in the manner laid down, 
may be used as evidence of every right which it 
yarports to create. Nowa document which, 
for example, purports to create a mortgage 
cannot be used as evidence of the mortgage 
unless it is attested by two witnesses 
as required by law. Such a document 
therefore if attested by only one witness 
or not attested at all does not come under the 
section. The same view is taken in Veerappa 
Karundan v. Ramasami Kavundan (7) where 
it is stated that section 68 obviously applies 
only to a case where an instrument, reguirod 
by law to be attested, boars the necessa: 
attestation. I would, therefore, answer bot 
the questions referred to us in the affirmative. 

Sankaran Nair, J.—Ie would answer both 
the questions in the affirmative. I have nothing 
to add to the judgments of my learned 
colleagnes. 
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CALCUTTA HIGH COURT. 
Seconp Crvm Areta No. 2364 or 1907. 
January 13, 1909. 

Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 

UDAY CHANDRA KARJI—(PLAINTEF)— 
APPRLLANT 


versus 
MAHARAJA NRIPENDRA NARAYAN 
‘BHUP BAHADUR AND ANOTHER— 
(DErENDANTS)— RRSPONDENTS, 

Bengal Tenancy Act (VIII of 1885), 8 50, sub-sec- 
tions (2) and (8)—Original tenme split up mio tuo 
each beuring half of the orginal rent—New tenures— 
Presumption of fixity of rent. 

The words “so far as it relates to land held by a 
raiyat ” in sec 50, sub-section (8), clearly imply that 
the operation of the section so far as it rolates to 
land held by a tenure-holder, is affected by the sepa- 
ration of the land from other land which formed, with 
it a single tenure. 

Therefore, where a tenurd dxisting from a period of 
150 years before 1884 on a rental of Rs, 4-8 was 
split up into two tenures in that year on a rental of 
Rs. 2-4 each, held, that the old tenure ceased to 
exist and two new tenures at tho rental of Re 2-4 
each sprang up, and that therefore as tho tenures 
came into exstence since tho Permanent Scttlement, 
the holders of them were not entitled to the presump- 
tion under section 60, sub-section (2), of the Bengal 
Tenancy Act. 

Appeal from the decree of Bernard V. 
Nickoll, Esq., Special Judge of Rungpur, 
dated June 18, 1907 reversing that of Moulv1 
Sayed Izhar Hossain, Settlement Officer of 
that District, dated December 22, 1906. 

Facts.—The plaintiff is the tenure holder in 
respect of a jote paying a rental of Rs 2-4 
which had been recorded by the Settlement 
Officer as not permanent. Therefore he brought 
this suit under section 106 of the Bengal Te- 
nancy Act for a declaration that his tenure is 
permanent. 

It has been found that the tenure hold by 
the plaintiff on Rs. 2-4 is part of one 
which was held at the time of the Permanent 
Settlement on Rs, 48, and that it has 
been split up into two, each paying a rent of 
Rs. 2-4 The first Court gave a decree 
to the plaintif. But the lower appellate 
Court reversed it holding that although the 
aggregate rental of the two tenures so created 
may not be more than the rental of tho 
original tenure, yet the effect of the division 
was to create two new tenures which came 
into existence since the Permanent Settle 
ment and consequently the presumption under 
sec. 50 cannot arise. Tho plaintiff appealed 
to the High Court. 

Babu Hem Chandra Miira for the appellant: 
The question is whether, the rent has been 
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changed during the twenty years before suit 
within the meaning of sec. 50, sub-section 
(2). The aggregate rental of the two tenurés 
being exactly the same as the rental of the 
original tenure, it should bo held that the 
ent has not been changed. It has been held 
in Soodha Mookhee v. Ram Guttee (1), that the 
sale of a portion of a tenure involving a dis- 
tribution of a rent over two parts does not 
amount to a change of rent within the meaning 
of seo. 4 of Act VITI (B. C.) of 1869 and the ‘ 
language of that section corresponds with that 
of sec. 50, sub-section (2) ; and the same prin- 
ciple ought to apply to the present case., For 
the sake of convenience and with the consent, 
of the landlord this division took place, and it 
would be disastrous to the interests of tenants*® 
ifit should be held that new tenures were 
created in the present case; and that the tenant 
„ was not entitled to the presumption. 

Mr. &. P. Sinha, Advocate Generel, and 
Babus Mukunia Nath Ray and Atul Chandra 
Dutt for the Respondents. 

Jadgment.—The plaintiff is the appellant. 
A record of rights having been prepared the 
plaintiff was recorded in it as a tenure holder 
and his tenure as not held at fixed rent. He 
then brought a suit under section 106 of the 
Bengal Tenancy Act before the Settlement 
Officer, who decreed the suit and held that the 
tenure of the plaintiff was very old, in fact 
existing from period of 150 years before 1854. 
On the defendant appealing to the Special 
Judge that learned officer held that, inasmuch 
as tho original tenure of which the rent was 
4 Rupees 8 Annas, was split up into two ten- 
ancies in 1291 (1884) that old tenure ceased to 
exist and under the new contract instead of 
that, tenure there sprang up two new tenan- 
cios at the rental of Rs. 2-4 each. On that 
ground he held that the plaintiff was not en- 
titled to claim that his tenure had existed from 
the time of the permanent settlement. 

Our attention has been drawn to clause (2) 
of section 50 of the Bengal Tenancy Act by 
the learned pleader for the plaintiff-appellant 
and it has been contended that the presump- 
tion arises in favour of the plaintiff’s contention 
under that section. But we find that clause 
(3) of that section, which is a special protection 
for rights, provides that the operation of sec. 
50, so far as it relates to lands held by a 
raiyat, shall not be affected by the fact of the 
land having been separated from other land 
which formed with it a single holding. The 
plaintiff’s predecessors held under a contrgct 
with the landlord with regard to one tenure 

(1) 20 W. R. 419, 
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“bearing a rental of Rs. 4-8, which in 1884 
was split up into two tenancies each bearing 
a rent of Rs. 2-4. It is contended on behalf 
of the plaintiff that as a matter of fact there 
has been no change either inthe rent or in the 
rate of rent. What has been done is that for 
the sake of convenience the old tenure has 
been divided into two, bearing an equal jama. 
But as a matter of fact since 1884 there have 
been -two tenancies’ not under the contract 
under which the old:tenure was held but un- 

‘der a new contract between the landlord and 
the tenure-holdery. These two tenancies are 
two digtinct tenancies under a different contract 
#nd for payment of arrears of vent separate 
suits have to be brought. It cannot be said 
that the old tenure still exists in the shape 
of these two new tenancies. 

The words “ so far as it relates to land held 
by a raiyat” im section 50, sub-section (3), 
clearly imply that the operation of the section, 
so faras it relates to land held by a tenure- 
holder, is affected by the separation of the land 
from other land which formed with it 
a single tenure. Under these circumstances 
we think that the judgment of the Special 
Judge is unassailable. This appeal is according- 
ly dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 656 or 1908. 
November 27, 1908. 

Present :—Myr, Justice Aikman and Mr. 
Justice Karamat Husain. 

KANHAI LAL AND ANOTHER—- 
versus 
CHADAMT LAL. 

Criminal Procedure Oode (Act V of 1898), sa. 195 
(6), 439—Sanction to prosecute granted by District Judge 
in appeal —Revisional power of High Court to interfere 
on ertminal side—Second appeal agamst order graniing 
or refusing sanction tn appeal. 

Where sanction to prosecute is granted by a Civil 
Court the High Court has no revisional ower on the 
criminal side to intorfere with such sanction Salig 
Ram v. Ramji Lal, 28 A. 664 (F. B.); 8 Or. L J. 400, 
followed. 

Whore sanction has been revoked or granted by a 
Court on appeal undor s. 195 (6), Criminal Procodure 
Code, a second appeal, against the ordor of the lower 
app Jlate Court, does not le. Afuthuswamt Mudah v. 
Veem Chetti, 30 M. 382 , 6 Cr. Lu J. 102; King-Emperor v. 
Serh Mal, 28 A. W. N. 102; 7 Cr. L.J 380, referred to. 

Criminal Revision against an order of W. 
H. Webb Esq., District Judge of Bareilly, 

reversing an order of the Munsif. 

Nohal Chand (for Satya Ohandra Mukerji), 
for the Applicant. 
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Sttal Prasad Ghosh, for the Opposite party. 

Judgment.—Aikaan. J.—One Chadami Lal 
applied to the Munsif for sanction to prosecute 
the present applicants for an offence punishable 
under section 193, Indian Penal Code. Sanction 
was refused by the Munsif. Chadami Lal 
then apphed to the learned District Judge, who 
granted the sanction. The applicants have 
presented a petition which is Nad as cri- 
minal revision against the order of the 
District Judge. It may be taken as decided 
by the Full Bench in Salig Ram v. Ramji Lal 
(1), that this Court has no rovisional powers 
on the criminal side to interfere with an order 
passed by a Civil Court granting sanction 
under the provisions of section 195, Code of 
Criminal Procedure. We are bound by that 
roling and must therefore hold that we have 
no power of interference in revision. But it 
is contended that apart from the revisional 
powers conferred on this Court by Chapter 
XXXII, Code of Criminal Procedure, we have 
power under section 195, clause 6, of that Code 
to revoke the sanction which the learned 
District Judge has given. In the case of 
Muthuswami Mudali v. Veent Chetti (2), Mr. 
Justice Wallis expressed his opinion that it 
was never intended by section 195 that there 
should be more than one appeal in a case like 
the present. In the case of Aing-Emperer v. 
Serh Mal (3), we expressed our concurrence 
with what was said by Wallis, J., in the caso 
referred to. We see no reason to alter our 
opinion. We, therefore, hold that we have no 
power of interforence in this case, and reject 
the application. 

Applicatian rejected. 





ALLAHABAD HIGH. COURT. 
First Crvin APPEAL No. 155 or 1906 
December 7, 1908. 
Present:—Sir John Stanely, Kr., Chief Judge, 
and Mr. Justice Banerji. 
MUHAMMAD YAHYA AND OTHERS, 


versus 
RASHID-UD-DIN AND OTHERS. 

Transfer of Property Act (IV of 1883), s. 82-—Contri- 
bution between co-mortgagors—Right to suc— Principle 
unterlying the right of contribution. 

Where a mortgage has been wholly satisfied, a co- 
mortgngor, who has disoharged more than his rateable 

rtiou of the debt, 18 entitled to contribution frome 

is co-mortgagor. Until the entire mortgage debt hag 
been satisfied n claim for contribution cannot be enforc- 
ed. Ibn Hasan v. Brybhukan Saran, 26 A. 407, 

1) 28 A. 554, (F. B.); & Or. L. J. 4008 ° 
08 80 M. 882; 6 Cr. L. J. 102. 


3) 28 A. W, N. 102; 7 Gr. L. J. 389. 
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MUHAMMAD YAHYA V. RABHID-UDDIN, 
(F. B.), explained. Ton Husain v. Ramdai, 12 A. 110, 
referred to. 

Por Stanley, O. J—The right to contribution vesta 
upon the principle that a property which is oqually 
liable with another to pay a debt shall not be relieved 
of the oatire burden of the debt because the creditor 
has been paid ont of that other property alone. 

Pirst Appeal from a decree of Pandit Raj 
Nath Sahib, Subordinate Judge, Allahabad. 
J. N. Ohaudri, for the Appellants. 
Tej Bahadur Sapru, for Respondents. 
Judgment. - 
BANERII, J.—This appeal arises out of a suit 
for contribution, brought by the plaintiffs, in 
respect of a mortgage executed by them and by 
some of the defendants and the predecessors in 
title of other defendants. The mortgage was 
made on the 20th of August 1892, and a decree 
. was obtained on the basis of it on the llth July 
1902. On the 22nd of April 1903, portions of 
the mortgaged property were sold by auction 
in execution of the decree and the whole 
amount of the mortgage was thereby discharg- 
ed. One of the mortgagors whose property 
was sold has already sued for and obtained a 
decree fur contribution. The present suit was 


brought hy the plaintiffs for contribution - 


against those of the mortgagors or their 
representatives whose interests in the mortgag- 
ed property were not sold by auction. he 
allegation of the plaintiffs is that their 
property has contributed towards the mort- 
gage debt a much larger amount than that for 
which it was proportionately liable. The 

laintıffs accordingly claimed the difference 
Datan the amount realised by the sale of 
their property and the amount of their 
proportionate liability. The Court below has 
dismissed the suit simply on the ground that 
the whole of the mortgage money was not 
realised by the sale of the plaintiffs’ property 
alono and in support of its opinion it has 
relied on the decision of this Court in the case 
of Ibn Hasan v. Brijbhukan Saran (1). In 
my judgment the Court below has misunder- 
stood that ruling. According to the view 
which I took in that case, the present suit was 
clearly maintainable. But even according to 
the opinion of the majority of the Judges who 
decided that caso the suit is algo maintainable. 
What was held in that case was that unless 
the whole amount of the mortgage has been 
discharged a suit far contribution was not 
‘maintainable. In the present case the whole 
of the mortgage money has admittedly been 
realised by the sale of the property of some of 
the mortgagors and therefore the plaintiffs 

(1) 26 A. 407 (F. B.), : 
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have aright of contribution, if the gale of 
property has discharged more than their 
rateable share of the debt. The question in 
the case referred to above was whether a 
suit for contribution conld be maintained 
unless the whole dmount of the mortgage was 
discharged and the majority of the Judges 
constituting the Bench answered this question 
in the negative. It was not held that a 
plaintiff seeking contribution must be the 
person who has discharged the whole mortgage. 


If the whole of the mortgage debt has been * 


paid off a right of contribution undoubtedly 
arises. The Court below therefore was wron 

in dismissing the suit on the preliminary, 
ground on which it dismissed it and the case 
must be remanded for trial on the merits. 9 

STANLEY, C. J—I agree. In my judgment: 
in Ibn Hasan v. Brijbhukan Saran (1) upon 
which reliance has been placed by the 
respondents’ learned advocate, I did not decide, 
or intended to decide, that where a mortgage 
has been wholly satisfied, a co-mortgagor, 
who has discharged more than his rateable 
portion of the debt, is not entitled to contribu- 
tion from his co-mortgagor. What was 
decided in that case was that until the entire 
mortgage debt has been satisfied a claim for 
rateable contribution could not be enforced. 
The case of Ibn Husain v. Ramdai (2) was I 
think rightly decided. In this case before ug 
the whole debt has been satisfied. The right 
to contribution rests upon the principle that 
a property which is equally liable with an~ 
other to pay a debt shall not be relieved of the 
entire burden of the debt because the creditor 
has been paid out of that other property 
alone. 

By rue Cover.—The order of the Court is 
that the appeal is allowed and the decree of 
the Court below set aside and inasmuch as the 
suit was decided ona preliminary point, we 
remand the case under the provisions of 
section 562 of the Code of Civil Procedure, 
with direction that it be re-admitted on the 
file of pending suits in its original number 


and be aped of on the merits. The appel- : 


lants will have the costs of this appeal includ- 
ing fees on the higher scale. All other costs 
will abide the event. 
Appeal allowed, 
(2) 13 A. 110, 
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> RAM DAYAL V., CHAUDHRI MUHAMMAD ABDUL BASIT. 


os OUDH JUDICIAL COMMISSIONER’S 
COURT. 
FULL BENCH, 
Ssconp Cryin APPBAL No. 513 or 1907. 

August 5, 1908. 

Present :—Mr. Chamier and Mr. Evans, and on 

a reference under section 575 of the Code 

of Civil Procedure, Ma. Piggott. 
RAM DAY AL—Derenpant 


versus 
CHAUDHRI MUHAMMAD ABDUL 
. BASIT—PLAINTIFF. 

S Oudh Laws Act (XVID of 1876), 83 7,8, 9-—Pre-emption 
—“ Vilage community,” meaning of—Hanatence of m- 
habited site unnecessary—Scope of sections 7, 8—Test for 
qedgiung whether certain land is situate within a town 
oor not—Nature of the right of pPe-emption 

Per Piggott, A J. O.—A “ village community ” under 

tho Oudh Laws Act consists of the wholo body of per- 
song possessing rights as proprietors, under-proprietors 
or heritable lessees in village lands. The exclusion 
laid down m section 8 of the Act must be applied to 
the situation of the lands, and not to the residonce of 
the said community. 

Per Chamier, J. C.—The membership of a “ village 
community” has nothing todo with residence within the 
limits of the village. The persons who have an mterest 
in the village estate whether as proprietors or under- 
proprietors, are the members of the “village com- 
munity.” 

Per Evans, A. J. O.—The question whether any 
particular piece of land is situated within a ‘town’ or 
not depends on whether it is part of an urban area or 
not, and it is a question of fact which has nothing to 
do with the contingency of ita being included within 
the limits of a municipality for administrative pur- 
poses. 

The word “village community” contemplates a 
nucleus of persons forming what is usually called a 
village and residing on the land for which the nght of 
pre-emption is claimed. 

The right of pre-emption is a very weak right and 
one of & special character. The exercise of the right is 
opposed to pubho interest. Therefore, no Court should 
extend the right unless it is absolutely clear that it 
has been secured by Statute in favour of the pro- 
emptor. 

The sections 7 and 8 of the Oudh Laws Act are not 

exhaustive and cases may arise where there is land 
which doos not come within the boundaries of a town 
or a village community. 
“Jambi Pershad v. Saheb-un-Nia, 7 0.0.74; Na- 
rendra Bahadur Singh v. Balkaran Singh, O. O. 275; 
Rahim-ud-din v. Rewal, 30 O. 685; 68 P. R. 1903, 
(P C.); Drigbijai Singh v. Court of Wards, Ramnagar 
Estate and Ram Rup, 6 O. C. 268, referred to. 

Babu Basudev Lal and Mr. H. Manuel, for 
Appellant. 

Mr. Nabi-Ullah, for Respondent. 

Judgment. 

Evans, A. J. C—The facts of this case are 
given in my referring order. For vasy refer- 
ence they are reproduced here. 

One Musammat Munna Bibi sold 6 btghas 
16% biswas of land held by her as “rea 


malkiat” to the appellant on the 19th August 
1905. The plaintiff-respondent is a co-sharer 
in the mahal known as Taraf Ashraftola, in 
which the land is situate; the vendee is not 
a co-sharer. Mahal Ashraftola consists of cnl- 
tivated land adjoining the town of Sandila 
but all tho inhabited site and the municipal 
limits are inckaded in an adjoining mahal 
known as Mahatwana. 

The plaintiff has claimed pre-emption under 
Chapter IL of the Oudh Laws Act. It is admit- 
ted that there are some public buildings and a 
few shops in Ashraftola but there is no regu- 
lar village sito there. 

The Cont of first instance decreed the 
claim. The District Judge, on appeal, came 
to the conclusion that mahal Ashraftola is an 
agricultural area with no inhabited site on it 
but still it is a village community within the 
meaning of the Oudh Laws Act. He dismissed 
the appeal. 

A preliminary objection was taken on 
behalt of the respondent that the case made 
out in appeal was different from that set up by 
the pleadings before the lower Courts. It has 
been pointed out that there was no conten- 
tion taken on behalf of the appellant that 
mahal Ashraftola was neither a will com- 
munity nor atown. This is perfectly true, 
but it wes distmctly pleaded in paragraph5 of 
the written statement that the custom of pre- 
emption does not prevail in mahal Ashraftola 
and that previously no pre-emption had been 
sought in respect of such land. In my opinion, 
under this plea, the pleader for the appellant 
can raise the contention, which has now been 
taken, and he is at liberty to show, in what 
way he can, that the right of pre-emption with 
respect to this land does not exist in favour 
of the respondent. 

The following points have to bo decided in 
this appeal :— 

Firstly, is Taraf Ashraftola a part of tho 
town of Sandila within the meaning of section 
8 of the Oudh Laws Act? and kadi 

Secondly, if it is nota part of tho town of 
Sandila, is it a village community within the 
meaning of section 7, clause (a), of the same 
Act? h 

As to the first point, I think we are concluded 
by tho decision in the case of Janki Pershad 
v. Saheb-un-nisa (1). In that case it was held 
“that the question whether any particular 
piece of land is situated within w ‘town’ or 
not depends on whether, it is part of an urban 
ares or not, and itis a question of fact which 


(1):7.0. 0. 74, . s 


$e kad 


§ INDIAN CASES. 


(1909 


RAM DAYAL t. CIEAUDITRI MUHAMMAD ABDUL BASIT, x 


has nothing to do with the contingency of its 
being included within the limits of a muni- 
cipality for administrative purposes.” Itis 
admitted, in this particular case, that the land 
in suit is not within the municipal limits of 
Sandila and, according to a plan prepared by 
the Amin under the orders of the Court of 
first instance, it was found that the plots in 
suit were about 500 yards from the town of 
Sandila. If the above ruling is to be follow- 
ed, there can be no question that the land in 
suit is not contained in any town or city ox 
sub-division thereof within the meaning of 
section 8 of the Oudh Laws Act. 

Mv. Manuel for the appollant has contended 
that, as part of the village-site belonging to 
this mahal is included within.the area-of the 
town of Sandila, it must be keld that the 
whole of the mahal is part and parcel of the 


urban area. 


Upon this point, I hold that, according to 
the 1uling cited above, the lands in Taraf 
Ashiaftola do not form part of the town of 
Sandila 

The second pointfor decision is more difficult. 
The right of pre-emption in Oudh is acreation 
of statute law and it is necessary to ascertain 
what is meant by the word “village com- 
munities” in section 7 of the Oudh Laws Act. 
I find that this precise quostion has not yet 
been decided by this Court. In the case of 
Narendra Bahadur Singh v. Balkaran Stngh 
(2), a large number of rulings were reviewed 
by Mr. Chamier. The point then for decision 
was whether residence in a village was a 
necessary qualification for membership of a 
vilago community for the purposes of the 
Ondh Laws Act and it was held that residence 
in the village was not a necessary qualification, 

As to what is the meaning of the word 
‘village community’ within the meaning of 
the Act, there is no direct authority. In the 
case of Rahim-ud-din v. Rewal (3), which was 
a case governed by the Punjab Laws Act, 
Tr Lordships of the Privy Connell remark- 
ed“ that the expression ‘village communi- 
ties’ in the Act of 1878 is not used to denote 
a village community of the typical sort 
consisting of members of one family or one 
clan holding the lands in common 
and dividing between them the agricultural 
lands according to the custom of the village. 
It seoms rather to be used in a popular sense to 
cenoto a body of persons bound together by 
the tie of residence inone and the same village, 
E 70. ©. 275. 

3) 30 O. 632; 66 P. R. 1968, (P. O.) 


. #3 


amenable to the village customs and anbject”” 


to the administrative control of the village 
officers. There seems to be no reason why a 
village community should be confined to the 
land owners in the village.” It is to be noted 
that Their Lordships evidently understood 
that, in a village community, there must be 
at least a nucleus consisting of persons resi- 
dent in the village. Mr, Chamier on pages 
281 and 282 of thernling cited above, has 
discussed the meaning to be attached.to the 
word ‘ village community ’ in the Punjab Laws 
Actas compared with the same in sections 7 
and 9 of the Oudh Laws Act.-He sums up his 
conclusion thus :—‘In short sections 10 and 
12 of the Punjab Laws Act read together sug- e 
gest that the words ‘ village communiy’ used 
in section 10 mean persons livi 
place under the same laws and re tions 
whereas sections 7 and 9 of the Oudh Laws 
Act read together suggest that the words ‘ vil- 
lage community’ in section 9 mean the pro- 
prietary or under-proprietarye body, t. e., 
body of people having common rights, pri- 
vileges or interests, the question of resi- 
dence being left out of consideration.” He 
has come to the conclusion that the ‘ villa 
community ` of the Oudh Laws Act means the 
he Bia or under-proprietary body thereof. 
at, on behalf of the respondent, the contention 
is that there may be a proprietary or under- 
Panenan body wholly non-resident and the 
ands belonging to them may be wholly un- 
occupied with no resident community thereon. 


It appears tome difficult to suppose that, 
when the Legislature used the word “ village 
community ” in the Oudh Laws Act, they in- 
tended to apply it to a case like the present 
one where there is no body of persons having 
common rights or interests or living on the 
land, to which the right of pre-emption is to be 
applied. Although there is some difference in 
the languages of the Punjab Laws Act and the 
Oudh Ta Act, both Acts appear to me to 
contemplate a nucleus of persons forming what 
is usually called a village and residing on the 
land for which the right of pre-emption is 
claimed. Itis true that the ruling of this 
Court in Narendra Bahadur Singh v. Balkaran 
Singh (2) is to the effect that a member 
of a village community need not be resident 
in the village, but it implies that there 
must be a village of some sort in exis- 
tence as a condition precedent before it can 
be said that any village community exists 
at all. If the contention of the learned 
counsel for the respondent be extended to ite 
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logieal conclusion it would extend to the case 
of a grant of jungle land held by non-resident 
share-holders, one of whom might be living in 
Australia, and yet, if a share-holder resident 
in India transfer his share to his own brother, 
(not being a share-holder in the grant), the 
share-holder in Australia would have a right 
of pre-emption as against tho brother of the 
share-holder resident in India. This appears 
to me to reduce the right of pre-emption to an 
absurdity. Although the law of pre-emption 


“in Oudh is based on statuto yet that statute is 


clearly due to the existence of the law of pre- 
emption, which was introduced into this coun- 
try by Muhammadan Daw. Mr. Amir Ali 
has stated on page 596 of his book on Muham- 
madan Law, Volume I, that the right of 
shufa or pre-emption owes its origin to mo- 
tives of expediency and a desire to prevent 
the introduction of a stranger among co- 
sharers and neighbours likely to cause in- 
convenience or vexation. Itis quite obvious 
that, whéh the right of pre-emption was 
first enforced amongst Muhammadans and 
extended afterwards to Hindus, it was never 
contemplated that this right should be enforced 
in the way indicated above so as to enable a 
person resident out of India to enforce it 
against a person resident in India and wishing 
to transfer his property to a member of his 
own family. It has been held in many cases 
that the right of pre-emption is a very weak 
right and one of a epee! character. The ex- 
ercise of the right is opposed to public interest 
and the Court will not enforce it beyond the 
limit to which it has been judicially extended 
(Agarwala’s Law of Pre-emption page 21). 

In this case, it is conceded that both the 
vendee-appellant and the pre-emptor-re- 
spondent are residents of Sandila and there 
is absolutely no equity in allowing the 
respondent to take advantage of a 
contract, into which the appellant has 
entered, simply becanse he is recorded as a 
share-holder of some cultivated lands outside 
Sandila. In my opinion, this Court should 
not extend the right of pre-emption unless it 
is absolutely clear that the right of pre-emp- 
tion has been secured by statute in favour of 
the pre-emptor. [am of opinion that this is 
not a case to which the pre-emption referred 
to in section 7 of the Oudh Laws Act can be 
applied. In fact,as stated in my referring 
ordai I am unable to find that sections 7 and 
8 of the Ondh Laws Act are exhaustive and 
oases may arise where there is land which 
does not come within the boundaries of a town 


or a village community. In my opinion, this 
is one of those cases, 

I would allow the appeal and dismiss the 
plaintiff's claim with costs in all Courts. 

As my learned colleague is of a different 
opinion, the appeal should be referred to the 
third Judge of this Court. 

Cuamizr, J. C—Tho facts of this case are 
stated fully in tho order of my learned col- 
league referring the appeal to a Bench of two 
Judges, 

On the finding of the lower appellate Court 
there can, I think, be no doubt that the land 
in question is not situated in “ any town or city 
or any sub-division thereof” within the 
meaning of section 8 of the Oudh Laws Act, 
XVII of 1876. 

The question is whether the mahal called 
Taraf Ashraftola in which the land lies is or 
rather has a village community. There ia no 
inhabited site in Ashraftola such as is usually 
found in villages. The contention advanced 
by the appellant is that there cannot be a 
village community unless there is a nucleus of 
persons residing on the land, i.e, what is 
commonly called the abadi. The case of 
Narendra Bahadur Singh v. Balkaran Singh 
(2) shows that even if there is an inhabited 
site within the limits of a village, no person 
living there need be a member of the village 
community. According to that case member- 
ship of a village community has nothing to do 
with residence within the limits of the Village. 
The persons who have an interest in the 
villago estate whether ag proprictors or under- 
proprictors are the members of the village 
community. Jf so, it appears to me to 
follow that the presence or absence of an 
inhabited site cannot determine the question 
whether there is a village community. 

If the existence of an inhabited site is ne- 
cessary to the establishment of » village com- 
munity it would appear that a village commu- 
nity would cease to exist if the houses in’ the 
inhabited site were burnt down or were washed 
away by a river, and would come into exis- 
tence again on the houses being re-built or a 
new inhabited site being established. I do 
not think that this can be the law. 1 adhere 
to the opinion which I expressed in the case 
cited above as to the meaning of the words 
“vilage community” in section 7 of the 
Oudh Laws Act, 1876, . 

The plaintiff is a co-sharor of the mahal in 
which the land in question lics. The defend- 
ant-purchaser is a stranger. „In my opinion 
the plaintiff is entitled to pre-emption, 
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I would-dismiss the appeal with costs; but 
as my learned colleague is of a different 
opinon I propose that the appeal be referred 
to the third Judge of this Court. 

Piecort, A. J. C-—This was a suit for pre- 
emption in respect of certain lands situated in 
a village area known as Taraf Ashraftula. It 
has been found that, with the exception ofa 
few public buildings and shops, there is no 
inhabited site within the limits of Ashraf- 
tola. The eitive proprietary body, as also 
presumably the cultivators, labourers and 
menial servants of this village, reside within 
the limits of the Municipal town of Sandila. 
The land in suit is not within the limits 
of the town; indeed 1 gather from the 
record that the village lands of Ashraf- 
tola are situated entirely outside the limits 
of the town. It is clear on the findings 
arrived at by the Courts below, and has not 
been contested in the argument before me, 
that the plaintiff-respondent has a mght of 
pre-emption in this case, provided the proprie- 
tors of Ashvaftola form a“ village com- 
munity ” within the meaning of section 7 of 
the Oudh Laws Act (Act XVIIL of 1876). 
In the course of the argument adressed to me 
on behalf of the appellant it was conceded 
that a particular individual might claim pre- 
emption as a member of the village community 
though not himself residing within the village 
lands ; this was in fact decided by a Bench of 
this Court in Narendra Bahadur Singh v. 
Balkaran Singh and others (2). It was, 
however, contended that there must be the 
nucleus of a village community residing on 
the village lands before the presumption laid 
down by section 7 of Act XVIII of 1876 
could arise at all. Taking this contention, as 
it stands, it appears to me that the words, “re- 
siding on the village lands” lay down a princi- 
ple which it is impossible to affirm. There are 
in Northern Oudh numerous villages—I do 
not mean hamlets (masras) but entire villages 
(hadbast mauzas)—whick contain no inhabited 
site whatever. Tho proprietary body, tenants, 
labourers and menial servants of such villages 
reside entirely within the limits of some 
neighbouring village or mauza. It seems to me 
impossible to contend that there is no such 
thing as a village community appertaining to 
one of these un-inhabited villages, merely 
because they contain no inhabited site. It 
is ‘necessnry therefore before the appellant 
in the present case can Succeed that he should 
carry his contention a step further. Ho is 

i “pillage community” 


does not cease to be such merely -because it 
shares with another similar community an 
inhabited site situated outside the area of its 
own village lands; but that it can no longer 
be regarded as a “etllage community” when the 
whole of it resides within the limits of a town. 
The validity of this contention must depend 
on the meaning to be assigned to the expres- 
sion ‘village community” as used in the Oudh 
Laws Act. This clearly cannot be the same 
as the meaning attached to the same expression 
in the Punjab Laws Act (Act XII of 1878) 
which was considered by Their Lordships of 
the Privy Council in Rahimuddin v. Rewal 
(3). Itis clear from this ruling itself that 
the Punjab Act contenfplates the existence of 
a village community within which there are 
certain persons who possess the right of pre- 
emption and others who do not. The Oudh 
Act on the other hand in section 9, cl. 3, ex- 
tends the right of pre-emption to the village 
community asa whole. It was for this reason 
that in the decisive ruling Drigitjar Singh 
v. Court of Wards, Ramnagar Estate and 
Ram Rup (4) the learned Judges, who then 
considered the question, found themselves 
driven to the conclusion that the village com- 
munity in Oudh must be considered to be 
defined for practical purposes by the specifica- 
tion of the persons to whom the right of pre- 
emption shall extend which is given in cl. (a) 
of section 7 of the Act. It was laid down that 
the words “village community” in the above 
section signify the body of persons who have 
each some interest, however small, in the 
“village estate.” In anotherplace Stanley, ©. J., 
says “the constitution of the village com- 
munity is disclosed in section 7 by the descrip- 
tion of village communities as village com- 
munities consisting of proprietors or under- 
proprietors, or partly of proprietors and 
partly of under-proprietors.” Applying this 
definition to the facts of the present case 
IT conclude that the presumption laid down by 
section 7 of the Oudh Laws Act applies to the 
proprietors, under-proprietors and the holders 
of heritable non-transferable leases in the 
village lands of Ashraftola, unless those 
lands are excluded from the operation of 
the second Chapter of the Oudh Laws 
Act by the provisions of section 8 of the 
said Chapter. Now itis admitted that the 
village iands of Ashraftola are not included 
in the town of Sandila, so that in my opinion 
a presumption in favour of a right of pre-emp- 
tion applies to the “village community” which 
(4) 6 O. 0. 288. . 
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holds the fights above specified in the said 
lands, independently altogether of the place 
where the said memhers of the village communi- 
ty may happen to reside. The appellant has 
tried hard to present his case as one which could 
stand independently of the provisions of section 
8 of Act vin of 1876. It seems to me, 
however, that what he virtually asks this 
Court to hold is that the words of the said 
section apply to all residents within the limits 
ofa town or city, in reapect of propeitics 
owned by them ontside those limits. The 
strongest raling to which lie has been able to 
refer me insupport ofh:s caseis an unpublished 
ruling of the Judicial Gommissioner in Special 
Appeal No. 238 of 1881 decided on the Ist of 
November, 1881. In that case the claim for 
pre-emption wasinrespectof lands appertaining 
to thetown of Amethi and situated outside 
the boundaries of the said town, within which, 
as I understand, all the proprietors, under- 
proprietors, &c., ofthe said lands were residing. 
That case 1s of course distinguishable from the 
present one inasmuch as we arehere dealing 
with a village (mauza) not itself containing any 
inhabited site and situated cutively cutsido 
the limits of the town in which the proprietors 
are living. Jam doubtful also how far tho 
principle underlying the decision above quoted 
can be considered applicable in face of the 
published rulings of this Court to which I 
have alveady referred I notice also that in 
Janki Pershad v. Sahebunniza (1) the 
learned Judges who decided that case concen- 
trated their attention on the question whether 
the land in respect of which pre-emption 
was sought was situated within the limits 
ofa town, and made no inquuy as to the 
place of vesidence of the proprietors, under- 
proprietors, &c, of the village to which the 
said land appertained. The practical difficulty 
of applying the principle contended for on 
behalf of the appellant in the piesent caso 
seems to me very great. It is perefetly con- 
ceivable that there might be within a mile of 
Lucknow city a villago situated on tho banks 
of theriver Gomti the inhabited site of which was 
gradually, and in the end completely, destroyed 
by the river, it is also conceivable that the pro- 
prietors, under- -proprietors and others formerly 
residing in this village silo might find it moro 
convenient to take up their residence within 
the limits of the oity of Lucknow rather 
than to create a fresh inhabited site on their 
own village lands. Suppose this process to 
take place gradually, at shat point could it be 
“village community” as such 
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ceased to exist? And supposing the process to 
be complete, there still appears to me no 
adequate reason whyit should bepresumed that 
the legislature intended that the proprietors, 
&e., of such a village should change their 
status and lose their right of pre-emption by 
mere chauge of residence. In the present case 
the state of things which “we are considering 
would secem to have arisen from the ambition 
of a Mohammedan conqueror to fuund a town, by 
the amalgamation of three or four village sites 
and the importation cf a number of 1¢sidents 
from outisde. This f euise took pace Jung 


before the Act XVIII if 17 was pasted; but. 
if anything similar were to happen xow I do 
percha kie mem bene of a “village commanty. 






as satel village, ce 
I would hold t fie 


sees in village lana Ra WG 
down in section 8of TER rT 

applied to the situation of ihe tails and 
not tothe residence of the saide mmunity. I 
would therefore dismiss this appeal with costs. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Mis. Crvin APPLICATION No. 313 or 1908. 
October 20, 1908. 
Present :-—Mr. Chamier. 
BALQOVIND— DEFENDANT 
Lereus 
QAJADHAR— PLAINTIFF, 

Rent Act (Oudh) (XXII of 1886). s 108, Cl. (15) 
—Suit for profte—Whether plaintif should be +eco ded 
as co-sharer duning the whole pertod covered by suit. 

In a suit for profits under clauso (15) of 6. 108 of 
the Rent Act it 13 not nocessary that the plaintiff 
should have been recorded as a co-sharer during the 
whole period to which the suit relates It would be 
anfiiciont if his name was recorded when the sut was 
instituted. 

Mr. Shahid Hussain, for Applicant. 

Pandit Gokaran Nath Misra, for Opposite 
party. 

Chamier, J. C.—This is on application for 
review of judgment by the defendant to æ suit 
who was the appellayt in this Court. When 
the appeal was called on, the appellant was 
unable to say anything in sypportof it. He 
el who has urged two 
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points insupportoftheappeal. Imight dispose 
of this application by saying that itis not 
maintainable at all, there bemg no ground for 
review; but I may as well deal with the two 
points that have been urged. First that the 
respondent’s suit should have been dismissed 
because he wasnotrecorded as co-sharer during 
one of the years to which the suit relates. In 
support of thisI am referred toadecision of the 
Board of Revenueonsection 93 (A) of Act XII of 
1881. That section provides for suits by recorded 
co-sharers. The word‘ recorded” does not appear 
in clause (15) of section 108 of the Rent Act. 
The respondent’s name was recorded at tho 
time when thesut was broughtand he therefore 
complied with section 34 ot the Revenue Act. 
It has been held times without number that 
the plaintiff in a suit under clause (15) of 
section 108 need not have been recorded as a 
co-sharer during the whole of the period to 
which the suit relates. The other point taken 
ir that the Courts below should have allowed 
actual expenses and nota percentage on the 
collections. It.is impossible to lay down any 
hard and fast ule in cases of this kind and 
I see no redison to differ from ike Court below 
in the present instance. The application for 
review is dismissed with costs.. 
Application dismissed. 


i PUNJAB CHIEF COURT. 
Mis, First Crviz Appeat No. 759 oF 1901. 
November 20, 1903. 

Present :—Mr. Justice Robertson. 
ATMA SINGH—(JcpGuent-pEBTOR)— 
APPELLANT 
versus 
DUNI CHAND—(DeEcREs-HOLDER)—~ 
RESPONDENT. 

Inmitation Act (XV of 1877), Buh II. Art. 166— 
Civil Procedure Code (Act XIV of 1882), s8. 291, 294, 
806 and 3811—Date of auctton eale—Limitation for 
application to set aside sale. 

A sale in which 25 por cent. of the purchase money 
je not deposited when tho lot is knocked down 1s, in 
fact, no sale at all. Tho date of sale contemplated Ly 
Art. 166 of Sccond Schedule to the Limitation Act 18 
not the date on which tho lot is knocked cown Lut 
the date of its completion When the decrce-holcor 
himself 18 the auction purchaser and no depemt 18 
made by him, the date of the completion of the sale 
is that date on which the executmg Conrt, acting 
under the second part of s. 284, of the Civil Procedure 
Code,*orders the purchase money to be act off against 
the amount of decreo. 

Lala Hukm Chand, for 

Mr. Beechey and Lala 
pondent. 


A pellant. 
Airan Lal, fcr Pes- 
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Judgment.—ROoDERTSON, J.—Vory long atgu- 
ments were addressed to me in this case, 
but there appears to be only one point before 
me for decision at present, and that is the 
point of limitation. 

The judgment of the lower Court is a very 
insufficient and perfunctory one, which has 
not gone intothetrue merits of thé case at all. 

The sale inquestion, whichis alleged to have 
taken place on the 26th February, was clearly 
not completed on that day. The report of the 
Nazir morely gives the last bid, and recites 
that the necessary twenty-five per cent which 
had to be deposited, according to section 306 
had not been deposited and asks for orders. 
Clearly here there was at once an obvious 
irregularity, for when that occurs section 306 
enjoins that the property shall forthwith be 
put up again and sold. Section 294 makes no 
allusion to section 306, nor does that section 
render 1t any less imperative on the purchaser, 
appa ently, to pay the 25 percenteor on the 
officer conducting the sale to proceed forthwith, 
without reference to any one, to put up the 
property and re-sell it. Whether we hold 
that the neglect to pay the 25 per cent 
is an irregularity merely, which can be 
subsequently cared, or condoned if no in- 
jay kas been caused, it 1s, I think, im- 
possible to hold that a sale, in which this 25 
per cent has not been deposited and the case 
incorrectly has been merely referred for orders, 
has been “ completed” on the day when it was 
put up. In this case no application was made 
to the Court to apply the provisions of section 
294 until 20th March, and then only verbally, 
and no order had been passed by the Court 
before that date accepting the sale as complete 
under section 291. When the report came up 
it would have been open to the Court to adjourn 
it or to direct the officer conducting the sale 
to proceed to carry out the provisions of sec- 
tion 306, and put up the property again forth- 
with. It is impossible, I think, to bold that 
the sale was ever completed on the 26th Feb- 
roary to the detriment of the appellant, or 
that it was completed until the 20th March. 
That this was the view taken by the Court it- 
self is, I think, clear, inter alia from the fact 
that the 20th April was fixed for confirmation 
of the sale t.e., one day after the expiry of the 
30 days period of limitation for objections 
from the 20th March. Accordingly, 1 think 
it clear that the application dated the 10th 
March wos within time, and I have no course 


open to me but to accept the appeal and reverse . 


the order of the lower Court and return the 


ry 
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a SHAGINDRA NATH DAS V. NANAK ORAND. 


case 5 for decision on the merits according to 
law. Costs to be costs in the cause. 
Appeal accepted, case returned, 


PUNJAB CHIEF COURT. 
Civit Revision No. 42 or 1908. 
November 6, 1908 
Present :—Sie William Clark, KT, Chief 
Judge and Mr. Justice Reid. 
KHAGINDRA NATH DAS—(Derespant) 
— PETITIONER 


VETSUS 
NANAK CHAND—(Pratytivr)— 
RESPONDENT. 

Hindu Law—Non-liability of joint family property 
for deceased father’s debt contracted for liquor—Iniuno- 
ral debt, sut to recover not maitamable—Dayabhagn 
and Mitakshara Hindu Law—Contract Act (IX of 1872), 
8. 78, whether*supersedes Hindu Law. 

Under both Mttakshara and Dayabhaga Schools 
of Hindn Law the ostate in tho hands of the son 
18 not hable for dobt contracted for liquor supplied 
to his deceased fathor ; consequently a snit to recover 
such debt is nob maintainable aftcr his death. 

Facts._N., a wine merchant, sned K. to re- 
cover the price of liquor supplied to K.'s 
deceased. a K. set up the plea that under 
Hindu Law he was'not lable to pay the debt 
even out of the estate he inherited from his 
father, as the debt was tainted with immo-' 
rality. K. was governed by the Dayabhuga 
School of Hindu Law. 

The First Courtdisallowed the plea and de- 
creed the claim. K. applicd for revision. As 
the petition raised a question of considerable 
importance not covered by any direct authority 


of the Court it was referred to a Division 


Bench. 

Mr. M. N. Mukerjee, for Petitioner. 

Mr. Obedullah, for Respondent. 

ORDER OF REFERENCE TO A 
DIVISION BENCH. 

Rem, J.—(29th April, 1908). This applica- 
tion raises a question of considerable import- 
ance, not covered by authority of this Court or, 
indeed, by any authority of the Court cited at 
the hearing. The text books on Hindu Law, 
while emphasizing the distinction between the 
father’s powers of alienation during his life, 
and betweenthe nature of the estate taken by 
sons, under the Mitakshara and the Dayabhaga 
do not distinguish in so many words between 
the liability of the estate in the hands of the 
sous for the father’s debts under the two schools 
of law. I refer the appeal to a Division Bench. 


. 
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Judgment.—The order referring this case to 
a Division Bench will be rend with this. 

The question for consideration is whether 
the joint family property is liable in the hands 
of the son for the debt contracted by his de- 
ceased father for liquor supplied to the latter. 
The pleader for tho respondent contended that 
section 73 of the Contract Act superseded the 
Hindu Law on the point, but was unable to 
cite any authority, and we have no hesitation 
in overruling the contention. The parties 
are bound by the personal law of the debtor, 
who was governed by the Dayabhaga school 
of Hindu Law. The rules of that school re- 
lovant to the case, do not appear to differ from 
the Mitakeshara, which are set out in section 
303 of Mayne’s Hindu Law, Edition 7th; Part 
V, Chapter IX of Bhatachary’s Hindu Law, 
Edition 2; pages 449 to 452 of Ghose’s Hindu 
Law, Edition 2, and ample authority from 
which Jimuta Vahana and Jagannatha appa- 
rently did not dissent, is cited by these com- 
mentators for holding that the property in the 
hands of the appellant i is not liable for debts 
contracted for liquor supplied to his father. 
His personal liability is equally regulated by 
these authorities. Had the suit been institut- 
ed before the father’s death, the respondent 

might have baen in a stronger position, but it 
is unnecessary to discuss this aspect of the 
case, the suit having been instituted after the 
father’s death. 

The application under ‘section 25 of the 
Small Cause Courts Act is allowed and tho 
suit is dismissed with costs. 

Application allowed. 


PUNJAB CHIEF COURT. 
Crvit Reviston No. 1023 or 1908. 
December 1, 1908. 
reson Sir William Clark, Kr., Chief 


Judge. 
DARYA DITTA AND aNoTHER—(PLAINTIFYS) 
Na 


MANA SINGII--(Devexpawr)— . 
RESPONDENT. 

Punjab Land Alienation Act (XIII of 1999), 8. 8 (2) 
— Conditional sale in favour of non- agriculturrst—Decree 
by consent ın violation of the Act—No* appeal—Subse- 
quent suit or the decree--Remedy of defendant—Act I af 
1907, a, 9, retrospective effect of. 


t x e , 
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DARYA DITTA v. MANA SINGH. 


` A decree passed in violation of the terms of Act XIII 
of 1900, cannot be treatolas a nullity unloss set aside 
on appeal or rovision. $ 

Where any Civil Court comes to know of such a 
defective doeroe, which cannot ordinarily bo rectified, 
the proper course for the Court w to bring it to the 
notice of the Deputy Commissioner of tho District in 
which the decreo was passed, as provided by sootion 9 
of Act 1 of 1907, (amending Act XIII of 1900), 
the provisions of which apply to the decrees passod 
before as well as after its coming into force. 

Pandit Sheo Narain, for Petitioners. 

Respondent in person. 

Judgment —Oxark, C. J —Plaintif sued for 
possession of certain land on the strength of a 
. conditional sale, and defendant compromised 
the case receiving a money-payment, anda de- 
cree for possession of the land was passed on 
18th May 1903, and possession was given to 

laintiff in execution of decree on did August 
Yo04. Plaintiff now sues again for possession 
alleging a subsequent ouster from the land by 
defendant. 

Plaintiff is a non-agriculturist, and defend- 
ant is a member of an agricultural tribe. 

Under Clause 3 (2) of the Punjab Land 
Alienation Act a permanent alienation of land 
shall not take effect until sanction is given by 
the Deputy Commissioner. 

The Courts below have on this ground treat- 
ed the decree of 18th May 1908, asa nullity 
and have dismissed. plaintifi’s suit. > 

The fact that that decree was passed in 
violation of the terms of the Punjab Land 
Alienation Act does not render ita nullity 
The decree was open to appeal or revision, but 
unless set aside, it+cannot be treated as a nul- 
lity. It was not a decree passed without juris- 
diction. : 

This defect here noticed is provided for by 
section 9 of Act I of 1907 amending the Punj- 
ab Land Alienation Act. This section pro- 
vides that every Civil-Court passing a decree 
involving the permanent ahenation of his land 
by a member of an agricultural tribe shall 
send a copy of its decree to the Deputy Com- 
missioner, and it provides for the Deputy 
Commissioner intervening when a decree has 
been passed contrary to the provisions of the 
Act and this provision applies to decrees pass- 
ed before as well as after the coming into 
force of the section. I accept this revision 
and set aside the orders of the Courts below 
dismissing plaintifi’s *suit and remand the 
case for disposal under section 562, Civil Pro- 
cedure Code. : 

Probably the best course for the Divisional 
eh to pursue would bé to bring the decree 


of 18th May 1908, to the notice of the Deputy 
. e 
é . 03 
. . 
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Commissioner, and await for tho prescribed 


. 2 months any action taken by him under 


section ZLA, of the Act. If he takes action, 
the course of this suit will be determined by 
a ee made in the decree of 18th May 
_ Tf he takes no action, the suit must be dis- 
posed of on the understanding that the decree 
of 18th May, 1903, is a valid decree. 
Court-fee on this revision will be refunded, 
other costs will be costs in the case. eae 
Revision accepted. 





BOMBAY HIGH COURT. 
O. C. J. APPEAL No. 8 op 1908. 
December 1908. g 
Present.—Mr. Justice Chandavarkar and 
Mr. Justice Batchelor. 
Tae BOMBAY FIRE INSURANCE Co, 


VETSUS 


AHMEDBHOY HABIBBHOY. 

Arbitration Act (IX of 1899), ss 5, 10—Letters Patent, 
Cl, 15-——Leave for revocation of submission—Application 
to Court—-Case not stated by a:bitrators—Cou t's power 
to enforce tts rulings or directions on arbitrators—Proper 
procedise—Curcumstances under which Court uall 
grant permission to revoke submission-——Fvidence, ques- 
tions of admissibility and relevancy of, should be decided 
by arbitrators as they arise—Or der of Judge virtually giv- 
tng ai biti ators power to go beyond submission—Judgment 
—Appeal—Const uction of submisston, principle govern- 
ing—Loss or Damage by fire, meaning of —Remote damages 
caused by negligence of Inswance Company ajter ox- 
tinguishment of fie—Appeal by company—Signature 
by one officer without authority of Company—Irregu- 
larity, 

In a cago the arbitrators ruled to admit evidence 
relating to a dispute which had not been referred to 
them. The aggrieved party applied to the High Oourt 
for leave to revoke the submission, under s. 5 of the 
Arbitration Act, on the ground that having regard to 
the terms of tho reference the arbitrators had no 
jurisiliction to decide the dispute about which they 
proposed to take evidence. The Judge ordered the 
application to be dismissed. Held, that the order of the 
Judge decided a question of right inasmuch as it 
virtually enlarged the scope of the submission and by 
compelling the applicant to submit to the jurisdiction 
of the arbitrators deprived him of his right to have the 
dispute decided by a suit in a Court of law ; and that 
snoh order was a judgment within the meanmg of clanse 


é 


16 of the Letters Patent and was, therefore, appealable. - 


Hajee Ismail Hajee Habceb v. Hajec Mahomed Hajeo 
Joosub, 18 B L. R. 91, referred to. - 

Per Chandavarkar, J —In construing a submission 
the cardinal principle to be borne in mind is that by a 
submission to arbıtration a party deprives himself of 
the right accorded to him by comnion law to have 
the dispute to which the submission relates decided by a 
Court of law, and thut it must, therefore, appear from 
the terms of the submission that with reference to any 
point arising tho party has so deprived himself. 


, Vol I] 


As the alleged additional loss or damage consequent 
on the tortious conduct of the Insurance Companies, 
` after the fire had been extinguished was not an inovit- 
able or direct consequence of the mischief by fire, 1t could 
not be included in loss from fire on any reasonable view 
of the case. It is only where mischief arises _ from 
fire in fire insurance cases, and from perils of sea 
in maritime insurance, and the natural and almost 
inevitakle consequence of that mischief id to croate 
further mischievous resulta that underwritera become 
responsible for the further mischiof so incurred. 
Montoya v. London Assurance Co, (1851) 6 Exch. R. 
“ 458, referred to. 

The defect of a petition of appeal in behalf of a 
Company having been signed by ono of its officers, 
without any authorization as required by law, is 8 
mefe irregularity and can ke cured by the company 
putting in a power-of-attorney showing the authority 
given to the signatory. 

Per Batchelor, J.Losa by fire includes the loss by 
water in extinguishing the fire, but it does not embrace 
all posable damages which could by ingenuity be 
traced up to some connection with the fire as the 
ultimate causa sine qua non. 

Per Davar, J—The proper procedure to be followed 
in moving fow leave to revoke 8 submission to arbitre- 
tion under s. 5 of the Arbitration Act (IX of 1889) 
should be by motion in Court and not by an application 
to a Judge in Chambers. 

Under s. 10 of the Arbitration Act, the arbitrators 
have the power to state a special case for the 
opinion of the Court. The Act confers no power on 
the Court to enforce its rulings or directions if the 
arbitrators do not state a special caso and do not choose 
to follow the rulings or obey the directions of the 
Court. In ro Spellers and Baker, Limited, and Leetham 
and sons, (1897) 1 Q B. 812, reforred to. 

When a party toa submission to arbitration fecls 
aggrieved by the arbitratora deciding improperly or 
erroneously to admit evidence, which they should have 
rejected, his proper course is to apply to the Court for 
lease to revoke the submission, On such spphcation 
the Court will record or refuse such leave according to 
the circumstances of each particular case that comes 
before ıt. Tho power of the Court is discretionary and 
ought tobe cautiously and sparingly cxercised. It 
should be exercised if it appears that the main object 
of all submissions to arbitration, which is to obtain 
“ speedy end of the strife,” is not likely to be attained 
and the applicant is likely to be subjected to “ multi- 
plied expenses ” and “ mterminable delays” by tho 
conduct of the arbitrators. Tho leave should be 
accorded in all cases when the applicant “can establish 
that there will be failure of justico if the reference is 
allowed to proceed.” In re Lord Gerard and the London 
and North Western Raay Company, (1894) 2 Q. B. 
915 ; Scott v. Fan Sandau, (1841) 10. B 102; James 
v., James and Bendall, (1889) 23 Q. B. 12; East and 
West India Dock Co. v. Kuk, 67 L.J (Q. B.) 295, 
referred to. 

Tt isthe duty of the arbitrators to docide definitely 
questions of admissibility or rolevancy of a particular 
class of evidence as soon as the questions are raised 
before them. . 

Facts are sufficiently stated in tho 
following Judgment of Davar, J., against 
which this appeal was preferred under the 


Letters Patent. 
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Davar, J.—The respondent, Mr. Ahmedbhoy 
Habibbhoy, is the owner of certain premises 
situated at Fergusson road whereon previous 
to October 1906 there was a mill known as the 
Victory Mills. This property was insuied by 
the responacut with mmeteen Insurance Com- 
panies for valious amounts against less or 
damage by fire. On the 14th ot October 1906 
there was a firo on the Mill premises and loss 
and damage was caused to the property iusur- 
ed. The respondent made his claims against 
the Companies. By nineteen different agree- 
ments made by each of the Companies on the 
one part and Mr. Ahmedbhoy on the other part 
tha matters were referred to the arbitration 
of Mr. Armstrong and Mr. Dwarkadas Dhar- 
amsey. 

The arbitration proceedings having reached 
a certain stage a difterence of opinion arcse 
between Mr. Chamier, who was conducting 
the case on behalf of the Companies, and Mr. 
Hormasji who repiesented the respondents, as 
to the admissibility of certain evidence ten- 
dered by the respondent. After a very elabo- 
rate argument before them, the arbitrators de- 
cided to admit the evidence. Their decision 
appears at page 90 of the Printed Book of 
Proceedings and runs as follows :— 

“Without in any way deciding the question 
as to whether or not any and if so what con- 
sequential damages could be awarded to the 
claimant under the contract of assurance we 
hold that evidence of the nature offered to be 
produced on behalf of the claimant and object- 
ed to by Mr. Chamier ou beha.f of the Com- 
panics 1s allowable for the purposes of the sub- 
ject m tters of the reference We think that 
it ig open to the claimant to contend that un- 
der the policy tho Companies did take posses- 
sion and that they were hound to protect and 
clear the machinery.” 

On this decision being given the Companics 
presented the present petition whe: ein amongst 
other things they pray that they may he 
accorded leave to revoke the submission to 
aa bitvation. 

This petition came on for hearing before me 
in Chambers on the 11th instant when one of 
the objections taken by Mr. Inverarity on be- 
half of the respondent was that the procedure 
adopted by the petitioners was erroneous and 
that this is an application which ought nop to 
have been made to the Judge in Chambers 
but must be made to the Court. I think the 
contention is correct. No doubt Rule 75, cl. 
(v), provides that ‘* applications in all matters 
urising under” amongst others “the Indian 
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Arbitration Act may bedisposedof by n Judge 
in Chambers.” ‘here is however n proviso 
to the clause which excludes all appheations 
“ otherwise provided in the Act itself.” 

This application is under s. 5 ot the Act 
which provides that a submission shall be 
irrevocable “except by leave of the Court.” 
The Rules of our High Court, framed under 
the power conferred on the Court by s. 20 of 
the Arbitration Act do not specifically state 
whether an application of the nature such as 
the one before me should be heard by the 
Court or by the Judge in Chambers. Rule 
414 leads me to think that it was within the 
contemplation of the framers of the Rules that 
all applications should be heard by the Judge 
in Chambers. Rule 409 provides that “all 
applications under the Act shall be made by 
petition except as hereinafter provided for and 
in Rule 411, the expression used is “for the 
opinion of the Court.” Rule 414, however, 
provides that “npon any application under 
the Act, the Judge shall direct notice thereof” 
and that “ the Judge shall pass such order as 
the circumstances of the case may require.” 
Section 20 of the Actrequires that the Rules 
made by the High Court should be consistent 
with the Act. The Calcutta High Court has 
framed Rules under the provisions of s. 20 of 
the Act and Rule 1 is very clear on the point, 
I am now considering. lt provides :— 

“ Every application 
(1) Fon revocation of a submission to 
arbitration under s. 5 of the Act 
* * * * t + 
shall be made to a Judge in Court on 
motion.” 

In the absence of any specific Rule of our 
Court I prefer to be guided by the words of 
8. ö itself rather than by inferences to be drawn 
from the phraseology of the Rules. I think 
the proper procedure to be followed in mov- 
ing for leave to revoke a submission to 
arbitration under s. 5 of the Arbitration Act 
(IX of 1899) should be by motion in Court. 


My finding on this point in favour of the 


contentions of the respondent's counsel will, 
however, cause no inconvenience as he has 
consented in the event of my agreeing with his 
view that the hearing before me should be 
treated as a hearing on a motion before the 
Court. h . 

Mr. Inverarity has further contended that 
the petitioner's procedtre is erroneous in an- 
other respect. He has pointed out that there 
ove nineteen different agreements between the 
parties - whereby they have referred their 


4 Ld 
differences to arbitration and he contends that 
they cannot ask for a revocation by one peti- 
tion. Jt must be remembered that the res- 
pondent has entered into a separate agreement 
with erch Company. In this way there are 
nineteen submissions. It is time that the evi- 
dence which the arbitrators are recording is 
by consent to be treated as evidence in all the 
submissions but there is no order consolidat- 
ing the references and the respondent is not 


shown to havo consented any where that the” 


nineteen references shonld be treated as one. 
This objection of Mr. Inverarity appears 
to me to be sound though highly technieal. 
This objection, howtver, could have been 
easily removed ifat the end of the argument I 
had considered it necessary by adjourning the 
further hearing of the petition and directing 
eighteen other petitions to be formally put on 
the record. 

The important questions in the petitions, 
however, are whether the petitiofers are em- 
titled to obtain from the Court leave to revoke 
the submission and retire from the arbitration 
and whether J should comply with their al- 
ternative prayer which is “that in the event 
of my being satisfied that the arbitrators will 
comply with my directions and ruling as to 
the proper course to be pursued, I should rule 


[1909 , 


that the arbitrators haveacted wrongly in law 


and direct the arbitrators asto the course that 
it is their duty to take.” , 

I will dispose of the last prayer first. There 
are no materials before me to show whether 
the arbitrators will or willnot comply with my 
rulings or obey my directions. Under s. 10 of 
the Act they have power to state a special 
case for the opinion of the Court on any ques- 
tion of law involved in the proceedings before 
them. They have not chosen to do so. It 
appears that in England the Court can com- 
pel an arbitrator to state a case: see In 
ve Spellers & Baker, Limited, and Leetham § 
Sone (1). Ihave no such power. The Indian 
Arbitration Act leaves it to the discretion of 
the arbitrators to state a special caga or not 
as they choose. I have no power to enforce 
my rulings or directions if the arbitrators do 
not choose to follow my rulings or obey my 
directions; and under these circumstances, 
I must decline to comply with the alternative 
prayer of the petition. I will, therefore, con- 
fine myself to the consideration of the question 
whether petitioners have made out a case en- 
titling them to withdraw from the submission 
to arbitration. 

(1) (1807) 1 Q. B., 812, 
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Thtre is nô doubt that when the arbitrators 
improperly admit evidence, which, in tho 
opinion of the Court, should not have been 
admitted, the proper procedure for the party 
aggrieved is to come to the Comt and ask 
that the submission may be set aside. In the 
case of In re Lord Gerard and the London and 
North Western Railway Company (2), on which 
the Advocate General relicd in the course of 
his argument, a rule nisi to set aside a sub- 
mission to arbitration on the ground of im- 
proper reception of evidence by tho arbitrator 
was made absolgte by a Divisional Court in 
the first instance. The matter went to the 
eAppéal Court and the report of the proceed- 

*ings in the Appeal Court isin Law Reports 

e( 1895] 1 Quecn’s Bench Division at page 459. 
The Appeal Court confirmed the decision of 
the lower Court and dismissed the appeal. 

In the earlier case of the Hast and West 
India Dock Co. v. Kirk and Rendall (8), the 
House of Lords held that the Court had 
power to give leave to revoke a submission 
where it appeared that the arbitrator was 
going wrong in point of law even ina matier 
within his jurisdiction, and in this case tho 
House of Lords reversing the decision of the 
Divisional Court and the Court of Appeal was 
prepared to exercise that power unless the 
parties agreed to the arbitrator raising the 
questions in a special case for the opinion of 
the Court. 

‘In James v James and Bendall (4) Lord 
Justice Lindley says:—— I have no donbt 
that we have power to grant leave to revoke 
the submission but I also have no doubt that 
it is a matter of discretion whether we would 
do so, and therefore the real question seems 
to me to be whether the facts of the particular 
case are such as to vender it right for us im 
the exercise of that discretion to grant such 
leave,” 

Lord Justice Lopes, who follows Lord 
Justice Lindley, takes the same view and in 
commenting on the Hast and West India Docks 
v. Kirk and Rendall says :— 

“Tt seems to me clear from the decision 
that the power is a discretionary power, to be 
exercised according to the circumstances of 
ench particular case.” : 

Lord Denman O, J., in delivering the judg- 
ment of the Court in Scott v. Van Sinan (5), 
makes some very weighty observations which 
ought, I think, to be present to the mind of a 
Judge deciding a question liko the one before 

(2) (1894) 2 Q. B, 915 (8) 57 L. J. (Q B.) 296. 

(4) (1889) 23 Q. B. D, 12. (5) (1841) 1 Q. B. 102. 
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me. After observing that submissions to 
arbitration were “ highly advantageous to the 
ends of justice "and that when “ resorted to 
on proper occasions the jmscliction was of 
inestimable value”. He says: — 

“We will only observe that the discretion 
of the Court to which the appeal is made 
ought to be exercised in the most sparing and 
cautious manner, lest an agreement to refer, 
from which all might reasonably hope for » 
speedy end of tho strife should only open tho 
flood-gates for multiplied expenses and in- 
terminable delays.” 

The result of the authorities on this subject 
is summed up in Halsbury’s Laws of England, 
Vol. I, p. 449, where it is stated :-— 

“The power to grant leave to revoke a 
submission is exercised by the Court in w 


‘sparing and cautious manner unless the apph- 


cant can establish that there will be failure of 
justice if the reference is allowed to proceed, 
he will not be allowed to revoke ” 

These authorities are valuable guidesfor tho 
decision of the question arising under the present 
petition. The conclusions to be drawn from 
them are,—that when a party to a submission 
to arbitration feels aggrieved by the arbitra- 
tor deciding improperly or erroneously to 
admit evidence which they should have reject- 
ed, his proper courseis to apply to the Court for 
leave to revoke the submission,—that on such 
application the Court will accord or refuso 
such leave according to the circumstances of 
each particular case that comes before it, that 
the power of the Court is discretionary and 
ought to be cautiously and sparingly exercised 
but that such power should be exercised by 
the Court in favour of the applicant if it 
appears to the Court that the main object of 
all submissions to arbitration, which is to 
obtain “ speedy end of the strife,” is not likely 
to be attained and the aay is likely to 
be subjected to“ multiplied expenses ” and 
“interminable delays ” by the conduct of the 
arbitrators, and, lastly, that leave to revoke 
should be accorded to the applicant in all 
cases where ho “ can establish that there will 
be failure of justice if the reference is allowed 
to proceed.” 

Keeping this in mind I have carefully con- 
sidered the arguments addressed to me and 
the proceedings before, the arbitrators It 
appears tome that the decision, the arbitra- 
tors have pronounced—‘#hough on the face of 
it, it shows that it was intended to be cau- 
tions—is extremely weak. It carries with it 
the impression that the arbitrators after hav. 


15 INDIAN CASES. 
BOMBAY FIRE INSURANUB COMPANY č. AHALEDHILOY. 


ing heard lengthy and learned arguments 
were left in doubt and resorted to a short cut 
by deciding to admit the evidence offered 
“without in any way deciding the qnestion 
ete,” It would be a great waste of time, ener- 
gy and monoy to go on recording evidence for 
days when in the end they may come to the 
conclusion that such evidence was cither 
irrelevant or useless for the purposes of decid- 
ing the question before them. It seems to 
me to have been clearly tho duty of the arbi- 
trators to decide definitely questions of ad- 
missibility or relevancy of a particular class of 
evidence as soon as the questions aro raised 
before them. They had the submissions be- 
fore them. They ought to formu clear and 
definite opinion as to what questions wwo 
referred to their arbitrament, and decide what 
is within the scopo of the reference and what 
is outside of it. If this is once definitely set- 
tled there would be no difficulty in thew de- 
ciding the question of admissibility of any 
evidence that may be tendered by one or other 
of the parties Their attention might with 
advantage have been drawn to the power 
conferred ou them by s 10 of the Arbitration 
Act which entitles them to state a special case 
for the opinion of the Court on any question 
of law. Tho questions argued before them 
were undoubtedly questions of law and it is 


possible that the number of passages cited * 


from law books may have tended to secen- 
tuate their doubts. 

I refrain from expressing any opinion on the 
merits of the question argued before the ar- 
bitvators and before mo. I have endeavoured 
to confine my attention to the simple qnestion 
whether under the present circumstances I 
should give leave to revoke the submission or 
not. I will, however, say this that Iwas con- 
siderably impressed by the very weighty ar- 

uments addressed to me by the Advocate 

neral. The object of a submission to arbi- 
tration is, in the words of Lord Denman, to 
obtain a “speedy end of the strife ” and to 
avoid “ multiplied expenses and interminable 
delays”. These objects aro not attained by 
shelving questions that arise before the 
arbitrators. 

Mr. Inverarity argued that if I revoked the 
submission his client might possibly be 
precluded from filing suits under the condi- 
tions of some of the policies. I am afraid this 
is a consideration. avhich is more for the 
respondent’s legal advisers to consider when 
they tender eevidence before the arbitrators, 
than for the Court. It would be the duty of 


e 
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the Court to revoke a submission if it if prov- 
ed to its satisfaction that the arbitrators were 
improperly admitting evidence that should not 
be admitted or that they were acting in a 
manner that, in the opinion of the Court, is 
likely to lead to a tailmve of justice if tho ` 
reference is allowed to proceed. | 

Aftermuch anxious consideration I have como 
to the conclusion that under the circumstances 
50 far as they have gone I ought not to grant 
leave to revoke the submission. The arbitra- 
tors up to now have really decided nothing. It 
may be that they would in the end be right 
and that the evidence which they are now—~so 
to say provisionally gdmitting—may be “goods, 
nnd relevant evidence on some question that 
may well be within the scope of their vefer-e 
ence. ] am not in a position to say at pre- 
sent that there will be failure of justice if the 
arbitration is allowed to proceed and I think 
it would on the whole be very detrimental to 
the interests of both sides to revpke the arbi- 
tration and relegate them to their legal veme- 
dies. It may be that the respondent’s conten- 
tions are right. That is a question which in 
my opinion ought to have been decided. The 
legal advisers of both parties have heard the 
questions argued by eminent counsel before 
me—if both parties still insist on thew res- 
pective contentions the arbitrators ought, in 
my opinion, to decide the questions—and if 
they feel any difficulty in the matter ther 
obvious course is to submit a special case to 
the Court. . 

For reasons which | have already specified 
I have declined to give any ruling or direc- 
tions butI have thought it desirable to express 
my views in thehope that the arbitrators who, 
I b no doubt, are as anxious as the parties 
to see u speedy end of the strife would adopt ù 
decisive line of action and put an end to all 
uncertainties as to their present and future 
ae 5 

Before | conclude I must notico one small 
point urged before me. Mr. Inverarity argued 
that the present proceedings ave a breach of 
the understanding arrived ot and mentioned at 
page 27 of the Printed Book, where the note 
of the arbitrators is :—“ By consent this point 
was reserved for argument hereafter, ¢ e, ufter 
the evidenco is closed.” 

I accept the explanation Mr. Chamier has 
given. The words that follow “? e ” must 
be due to some misunderstanding for it seems 
to me that it would be futile to argne a ques- 
tion of admissibility or relevancy of evidence 
after the whole evidence is given. If it then 
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appeared to tho arbitrators that the evidence 
was inadmissible or irrelevent all the time, 
money and energy expended would be wasted. 

I make no order on the petition. Iam afraid I 


, have noalternative but to direct the petitioners 


to pay the respondent's costs. Costs will be 
taxed on the basis of this being Motion in Court. 
The following Judgment was given in ap- 
peal under the Letters Patent against the 
order of Davar, J. 
* The Hon. Mr. Strangman, Advocate General 
with Mr. Chaneer for the Appellant. 
Mr. Inveraiity with Mr. Lowndes for the 
, Respondent. : 
Judgment. 

CHANDAVARKAN, J.—Both the preliminary 
point and the point on the merits raised in this 
appeal tarn upon the question whether the 
arbitrators havo decided that the submission 
to them included the matter now in dispute 
between the parties. In other words, the ques- 
tion i»—Have the arbitrators decided that they 
have jurisdiction to decide the matter as part 
of the terms of the reference to arbitration P 
Davar, J. has indeed held that they have decid- 
ed nothing; but that is clearly wrong. The 
contention raised before the arbitrators by the 
respondent Ahmedbhoy Habibbhoy’s solicitor, 
Mr. Hormusjeo, was that the respondent was 
entitled to claim damages from the Insurance 
Companies for the loss suffered by him ow ing 


` to deterioration of the machinery consequent 


upon the neglect of the Companies to take 
proper care of it after they had taken posses- 
sion of it and that this claim was part of the 
submission. The lusnrance Companies denied 
that the claim in question formed part of the 
reference. The meaning of the decision of the 
arbitrators upon that preliminary question is, 
tomy mind, plain. They substantially held 
that whatever conclusion they might ulti- 
mately arrive at after hearing evidence on the 
claim, they had jurisdiction to take evidence 
aud decide whether Ahmedbhoy was entitled 
to any and if so what damages for the specific 
loss alleged. 

What the arbitrators have then finally de- 
cided is that they have jurisdiction over the 
matter now in dispute; that it is competent 
for them to enter into the merits of the dispute 
after taking evidence and adjudicate upon it. 

Davar J.’s order virtually compels the Ina- 
urance Companies to submit to the jursdic- 
tion of the arbitrators, whoreas those Com- 
panies complain that, having regard to the terms 
of the reference, no such jurisdiction exists. 
Tho order decides a question of their right. 


They say that they have a common law right 
to have the dispute decided in the ordinary 
way—in a Court of law, Davar, J. decides 
that they have not but that the arbitrators 
hare jurisdiction to decide it. The order is, 
therefore, a judgment within the meaning of 
clause 15 of the Letters Patent. 

Passing to the merits, Davar, J. seems to 
me to have failed to perceive tho real question 
at issue. He thought what he had to deal 
with was a caso in which the complaint was 
merely that the arbitrators were committing 
an error of law by admitting irrelevant evi- 
dence. But in reality the admission of evi- 
dence by the arbitrators was complained of by 
the Insurance Companies not as an independ- 
ent ground for grievance but as the result of 
an unwarranted jurisdiction assumed by tho 
arbitrators. It was not the admission of inad-’ 
nuissible evidence that wag the grievance; but 
the taking cognizance of a dispute not within 
the terms of the reference that was complain- 
ed of. The question. therefore, was—Wero 
the arbitrators exceeding or had they exceed- 
ed their jurisdiction P The answer to that 
depended upon a proper construction of the 
terms of the reference. 

In construing the agreement to refer to 
arbitration we ought to bear in mind one car- 
dinal principle—tzz, that by œ submission tu 
arbitvation a party deprives himself of tho 
right accorded to him by common law to have 
the dispute to which the submission relates 
decided by a Court of law. Therefore, it must 
clearly appear from the terms of the sub- 
mission that with veference to any point aris- 
ing tho party has so deprived Lumself. Hero 
the dispute referred related to damages or 
loss from fire, whereas the claim on which the 
arbitrators were asked to adjudicate and which 
they have held they have jurisdiction to de- 
cide, in addition to the loss or damage from 
fire, is the loss or damage consequent on the 
tortious conduct of the Insurance Companies 
after the fire had been extinguished. Mr. - 
Inverarity has before us attempted to show 
that what his client wants to do before the arbi- 
trators is to prove that this latter loss is in 
substance loss from fire. But that was not 
the case made before the arbitrators and I do 
not think that the loss alleged can be included. 
in loss from fire on anp- reasonable view of the 
case, because tho deterioration of machinery . 
from neglect on the part of the Insurance 
Companies to take care of it is not an inevit- 
able or direct consequence of the mischief by 
firo. It is only where mischief arises from firo 
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in fire insurance cases and from perils of the 
sea in maritime insurance and the natural and 
almost inevitable consequence of that mischief 
is to create further mischievous results that 
underwriters become responsible for the fur- 
ther mischief so incurred. See Pollock B. in 
Montoya v. London Assurance Oo. (6). 

The question, whether before the arbitra- 
tors or before Davar, J., was by no means one 
of discretion. It was, in my opinion, one of 
excess of jurisdiction in the arbitrators. 

Mr. Inverarity has raised the point that 
the petition before Davar, J. onght to havo 
been dismissed because it was not signed by all 
the nineteen petitioners ; and that this appeal 
is by but one of the Insurance Companies and 
that the other Companies are not parties to it. 
This ground would have required serious 
consideration if we had to revoke the sub- 
mission to arbitration; but as the order we 
have decided to pass is at present no moro 
than an intimation to the arbitrators of our 
opinion on the question of their jurisdiction 
it is immaterial whether all or some of the 
Insurance Companies are formally parties to 
the proceedings in this Court. As tothe other 
objection that even so far as the petition is by 
one Company it is signed by one of its officers, 
without any authorisation ag required by law, 
the defect is a mere irregularity which can be 
cured if necessary by the Company putting in 
a power-of-attorney showing the authority 
ma to the signatory. And this irregularity 

oes not affect the merits of tho case. 

The result is that the order of Davar, d. 
must be discharged with costs, in both his 
Court and this, on the respondent; and that 
the arbitrators should be informed that in the 
opinion of this Court their jurisdiction extends 
only to the dispute relating to loss or damago 
from fire under the terms of the policy in each 
case, and not to the question of any loss or 
damage alleged to have arisen from the neg- 
lect of the Insurance Companies to tako care 
of the machinery after the fire had been 
extinguished and the Companies had entered 
upon possession under cl. xi of the Policy 

BATCHELOR, J.—I concur; but as I am differ- 
ing from my brother Davar I should like 
briefly to explain the reasons for my opinion 

The only question, it appears to me, is what 
have the arbitrators ‘decided, if they have 
decided anything. | 

The learned 7. udge below was of opinion 
that they hawe decided nothing, and, therefore 
he declined to interfere with their order. Now, 

(6) (1851) 6 Exch. R. 468, , 


their order is one of which it is not easy to be 
quite confident as to the meaning, but upon 
the best consideration that T can give to it, it 
seems to me to decide that the reference to the 
arbitration does include the question whether 
the plaintiff is entitled to damages on the 
ground that the Companies having gone into 
possession were guilty of negligence in not 
cleaning and not protecting the machinery, 
If that is the meaning of the order, then I 
think tho appellants must succeed, for, as to 
the preliminary point that no ‘appeal lies, that 
order on my interpretation is a judgment 
since it goes to jurisdiction by enlargings the, 


scope of the arbitration submission and by ° 
depriving the appellants of their rights to | 


have these matters decided by a suit. see 
Hajee Ismail Hajee Habeeb vw. Hajee Mahomed 
Hajee Joosub (7), and if the appeal is com- 
petent, then, I think, it ought to be success- 
ful; for the policy, the agreement to refer 
and the terms of the reference alt satisfy mo 
that no claims on account of negligence by the 
Companies after they had, as alleged, gone 
into possession, were included in the sub- 
mission. That I think was limited to the 
loss by fire (including of couse the loss by 
water in extinguishing the fire) and it is plain 
that a claim on this footing must be limited 
some where and that it cannot conveniently 
embrace all possible damages, however remote, 
which could by ingenuity te traced up to some 
connection with the fire as the ultimate causa 
sine qua non. 

Nowhere the plaintiff's case 18 that the Com- 
panies were in possession from October 1906 . 
to August 1907 at least, and it seems to me 
impossible to hold the damages arising by 
reason of their negligence throughout this 
prolonged period are such damages as are 
properly claimable in pursuance of the con- 
tract of insurance, for whoreas this contract 
refers only to loss by fire, those damages 
would arise from a totally different origin, an 
origin which, it seems to me, is wholly dis- 
tinct and separable from the fire, namely a 
neglect by the Companies of some duty im- 
posed on them after the loss by fire or water 
had become an accomplished fact. 

As to the technical objections which have 
been urged by Mr. Inverarity [am of opin- 
ion that they are all of a merely formal 
nature, that there is no substance in them; 
and that they ought not to be allowed to 
stand between us and the décision of this 
appeal on its merits. 

(7) (1871) 13 Beng L. R. 91, 
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Fe these reasons, I concur with my learn- 
ed colleagne as we are assured that the 
arbitrators will gladly give effect to any 


expression of opinion from ua. 


The appellants must have their costs. 
‘PY 
: Order reversed, 


CALCUTTA HIGH COURT. 
* Secoxo Cryin APPrA No. 2362 or 1907. 
January 7, 1909 

Present —Mr. Justice Sharfuddin and Mr. 

. Justice Coxe. 
BRINDAMOYI DASSYA—Praistirr— 
APPELLANT 
LErEens 
. MAHARAJA NRIPENDRA NARAYAN 
BHUP BAHADUR AND ANOTHER— 
DEFENDANTS -—RESPONDENTS. 

Bengal Tenancy Act (VUI of 1895). » 50—Pre- 
sumption of fitu of rent—Rent receipts for more than 
twenty years—Particulars omitted im subsequent rent 
recerpts—Abwab—Jalaparabi. 

Whore a tenant has paid Ra. 28-14-14 gds as rent 
for 60 years boforo smt, but in the rent receipts up 
to 1282 B. 5. the amount was stated to he the total 
of the rent, galaparabi and exchange to convert sicca 
rupees into Company’s coin, but after that year the 
details wore omitted in the recoipts and only the 
payable ront Rs. 23-14-14 gds oppears-— 

Held, that assuming that galapareb: 18 an abwab 
thero is nothing to warrant the conclumon that it is 
not still being realized as an abwab; that it cannot 
be assumed merely from the form of the receipts that 
the tenant must necessarily havo consented to 
pay the wholo sum as the consolidated rent of her 
land; and that thorefore the tenant is entitled to tho 
presumption under section 50 of the Bengal Tenancy 
Act. 


Appeal from the decree of Bernard Y. 
Nickoll, Esq., Special Judge of Rungpur 
dated Jane 19, 1907 reversing that of Moulvi 
Syed Izhar Hossain, Settlement Officer of that 
District, dated December 12, 1906. 

Pacts.—Under the Bengal Tenancy Act, a 
survey has been made and a record-of-right 
prepared in respect of the entire Pan 

Parganah belonging to the defendants. With- 
in a village in the Parganah, the plaintiff has 
a holding for which she paid Rs. 23-14 
odd as rent. This rent has been recorded as 
not fixed, that is, liable to enhancement. The 

laintiff has brought this suit under sec. 

06 of the Act for a declaration that her ront 
is fixed in perpetuity. À 

In support of her claim tho plaintiff filed 
rent receipts gince 1252 B.S. from which it 
appears that a uniform rent of Rs. 23-14 
odd has been paid since 1252, that is, for the 


“Rs, 23-14-14 


last 60 years. The details in the rent receipts 

were stated thns :— l 

Rs. A. Gde, 
21 1 


Kat Mokrora 0 
Jalaparabi : 15 i} 
Exchange to convert 
sicca rupee into Com- 
pany’s rupee .., 1 8 0 
Total © .. 23 14 14 


But in the rent receipts since 1282 B. 5. these 
details are omitted and only the payable 
rent Rs. 23-14-1} gds. appears. 

The first Court gave the plaintiff a decree 
holding that as a uniform rent has been 
paid since 1252, it raises the presumption 
under sec. 50 of the Bengal Tenancy Act that 
the rent has come down unchanged since the 
Permanent Settlement and therefore it is 
fixed in perpetuity. 

The lower Appellate Court held that before 
1282 B. S. tho plaintif paid Rs. 21-1 as 
vent, and since 1282 she has been paying Rs. 
23-14-1} gds. as rent, that is, she agreed to her 
vent being raised from sreca Rs. 21-1 to sicca 
Rs 22-6-1} gds. which in current coin is 
gds ; for, before 1282 the defend- 
ants-landlords could not have enforced a 
claim for more than sicca Rs. 21-1, as the 
item of jalaparabi was an abwab and could 
not be recovered, and since 1282 they conld 
owing to acquiescence of the plaintiff suc- 
cessfully claim rent at the rate of sicca 
Ra. 22-6-43 gds. which is equal to Rs. 23-14-1} 
gds. curvent coin. Therefore that Court 
held that the presumption was rebutted and 
dismissed the suit. The plaintiff appealed 
to the High Court on the ground that as the 
total amount of the yearly rent in the rent 
receipts before 1282 B.S. was the same as 
that in those after 1282 up to the ganda and 
kara, the omission by the landlords of the 
details in the rent receipts cannot bar the pre- 
sumption under sec. 50. 

Babus Hem Chandra Mitra and Prokash 
Chandra Sarkar for the Appellant. 

Mr. S. P. Sinha, Advocate Genéral and 
Babus Mokunda Nath Roy and Atul Ohundra 
Dutt for the Respondents. 

Judgment.—The only question for deter- 
mination in the suit out of which this 
appeal arises was whether the plaintiff was a 
raiyat at fixed rates pr not. The plaintiff 
relied on section 50 of the Bengal Tenancy 
Act and proved that as a matter of fact 
she had paid thé.sum of Rs. 23-14 ex- 
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cluding fractions of annas for the last 60 
years. If this sum was paid as the rent of 
her land, there can be no doubt that she was 
entitled to the benefit of the presumption 
raised by section 50 and to be recorded as a 
raiyat at fixed rates. 

The lower Court has decided against the 
plaintiff on the ground that this sum was not 
in the past paid in its entirety as rent. It 
appears that up to the year 1282 this sum 
was recorded in the receipts given to the 
plaintiff as made up of the sums of Rs, 22-9 
as rent and Re. 1-5 as jalaparabi. The 
learned District Judge holds that jalaparabe 
was an abwab and was not therefore rent as 
defined in the Bengal:Tenancy Act. After 
1282 the rent recorded in the receipts given 
to the tenant was entered as Rs, 23-14 
without any details. The District Judge says 
in his judgment :—“ There is a legal presump- 
tion that every person knows what his 
rights are. So the necessary inference to be 
drawn from the fact that the plaintiff consent- 
od from 1282 and ouwards to pay the whole 
of the pecumary consideration in return for 
which she held her land as rent is that she 
agreed to her rent being raised.” It appears 


to us that the fact upon which the District. 


Judge based this inference, that is to say, 
the fact that the plaintiff consented up to 
1282 to pay the whole sum of Rs. 23-14 as 
rent is a mere assumption of the District 
Judgo’s and does not legally or logically 


_ follow from the evidence. 


r 


It has been argued that jalaparabi is not 
an abicab and authorities have been cited to 
us in support of this contention. We think 
that ıt would. be difficult now to hold that 
jalaparabi is anything but an abwab, but it is 
unnecessary in our opinion to decide this ques- 
tion in this appeal. -I£ it is not an abwab 
the foundation of the District Judge’s de- 
cision goes. But even assuming that it is 
an abwab there is nothing in these papers to 
warrant the conclusion that it is not still 
being realized as an abwab even at the present 
time. 
evidence on the record of any agreement in’ 
1282 between the plaintiff aud her landlords 
to consolidate the sums of Rs, 22-9-0 and 
Re 1-5-0 into one rent for the land. There 
is nothing but the fact that in the receipts 
ergnted after 1282, the: details of which tho 
total sum of Rs. 23-14 gonsisted, are omitted, 
It is notorious that although abirabs have 
been illegal foy more than a century yet they 
are still realized and tenants more or less 


We are informed that there is no’ 
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willingly pay them all over the provihces. 
And it would bo most dangerous to draw 
from the fact that these ubuabs aro paid the 
inference that they are now legally payable. 
Tf as a matter of fact this plaintiff has been 
paying these abwabs since 1282 that would 
not justify the inference. that those abwabs 
are lawfully payable and yet 1t she has as a 
matter of fact been paying them, there is 
nothing to be surprised at in the fact that 
she has made no formal protest against the, 
form of the receipts which have been given 
to her. 
We think, therefore, that the learned Dis 


° 


trict Judge has erred in law in assuming * 
merely from the form of the receipts which ° 


have been granted since 1282 that the plaintiff 
must necessarily have consented to pay the 
whole of the sum of Rs. 23-14-0 as the con- 
solidated rent of her land. This one pieco of 
evidence in our opinion does not justify 
the conclusion arrived at. 

The result is that the appeal ‘ill be al- 
lowed and the plaintiff will be declared to 


“be entitled to be recorded as a raiyat at 


fixed rates. 

The plaintiff is entitled to her costs in this 
appeal. g 
Appeul allowed. 





MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 503 or 1908. 
November 4, 1908. 

Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Miller. 

In ve SUBRAMANTA SIV A—APPELLANT. 

Criminal Procedwie Code (Act V of 1898), 8a. 4 (h), 
196, 222, 225 ill. (b), 287, 587 (a)—Evidence Act (I of 
1872), 8. 1411. (e)—Penal Code (Act XLV of 1860), 
8. 124A—Complaint—Poltce report—Charge of sedition 
—h regulanity—Faslure ‘of justice—Objection taken late, 
effect of—Handence-—Admusrbility of speeches other than 
those forming subject matter of charge—‘ Swaraj,” 
meaning of—W hether preaching “ boycott” or “ stake ” 
ws “ sedition.” , 

What section 196, Cr. P. C. requires is that the 


complaint should be made upon authority from the . 


Local Government. There is nothing im tho section 
to warrant the construction that the actual complaint 
must be authorised by the Local Government. The 
only question which the Court has to consider with 
reference to the section is: Whether the complaint it 
is asked to entertain is a complaint made by order or 
under authority of Government? Queen-Empress v. 
Bat Gangadhar Tilak, 22 B. +112, Apurba Krishna 
Bose v. Emperor, ©. L. J., 40; 35 0.141; 7 Or. L. J. 
10, referred to. . 

The report of a Police Officer must be some state- 
mcnt made in connection with or at least nnder the 
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colour“of the duty of tho maker as a Polico Officer. 
Tt is not the duty of a Police Officor to make reports 
of offences to Magistratos under a. 124A., I P.O. 
Therefore if he puts in n complaint under the instrac- 
tions of a District Magistrate dirocted by Govarn- 
mont to institute n prosecution lia complaint virtually 
is the statement of the District Magistrate in com- 
phance with the order of Government; and it is none 
tho loss n complaint beeauso he is n Police Officer 
Where a Polico Officer files a formal complaint in n 
non-cognizablo case, he cannot ho raid to make a 
police report and his complaint falls withiu tho defini- 
tion of “complaint? Queen-Empres y Bal Ganga- 
Ghar Tilak, 22 B 112, King-Huperor v Sada, 28 
B. 160, followed. « 

There is no informality in a complaint for sedition 
which does not set out the specches or the alleged 
sedifious words which form, tho subject matter of a 
subsequent charge A complaint 18 not intended to 
give information to tho accused Queen-Empress v. 
Bal Gangadhar Tilak, 22 B. 112, dictum to the con- 
trary at page 150, dissented from. 

Even if a complaint for sedition is defective in that 
it does not sct ont the dates of the speechos and tho 
natare of the alleged seditious mattor, this is at most 
nn irregularity within section 537 (a), Cr. P. C, and 
a conviction cannot be set aside on this ground unless 
the irregularity hag in fact occasioned a failure of 
justice. 

A charge of sedition is defective if it does not set 
out the speeches or the passages in tho speeches which 
the prosecution alleges to be seditious, but this defect 
does not vitiate the charge ; ospecially where no objec- 
tion is taken by the accused till a very late stage in 
the proceedings and he is not misled by the omission 
and no failure of justice has been occasioned by such 
omission Empress v. Anant Panamk, 25 B. 90, 
referred to 

Where there is a series of speechos or lectures on ono 
topic all deliverod within a short poriod of time ono 
may be conmdered for the purposo of throwing 
light on the real meaning and import of anothor and 
on the state of mind of the speaker with referenco 
to the object matter of the other speeches Quecn-Em- 
press v. Jogendra Chunder Bose, 19 C. 85 ; Emperor v. 
Phanendia Nath Mitter, 35 O. 945, 8 Cr.L.J, 438 ; Queen. 
Empress v. Bal Gangadhar Tilak, 22 B 112; Queen- 
Empess v. Amba Prasad, 20 A. 55 (F.B).Revv 
Bond, 2K B. 389; relied upon. 

The word “ Swaraj ” 18 usedin difforent senses and 
the sense in which a speaker employs it must be judged 
mainly by tho context of the speech in which the word 
is used Veni Bhushan Roy v. Emperor, 84C. 991; 7 Cr. 
L J, 207;11 ©. W.N,1050,6C.L J 699, referred to 

Langnage adnamg a“ atmke” of workmen, or tho 
“ boycott ” of foreign goods is not itself seditious 
however misguided or mischievous such advico may 
be 

Appeal against the sentence of the Court 
of the Additional Sessions Judge of tho Tin- 
nevelly Division in Case No, I of the Cal- 
endar for 1908. : 

Judgment.—'This is an appeal by one Sub- 
ramania Siva against his conviction by 
the Additiongl Sessions Judge of Tinnevelly 
for offences under section 124A, Indian Penal 


(Jode and against the sentence of 10 
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years’ transportation. Subramania Siva was 
tried together with one V. O. Chidambaram 
Pillai who was charged with the abetment ot 
the offences charged against Subramania Siva 
the first accused. 


Several points of law were taken on De- 
half of the first accused by his Counsel, 
Mr. Cowdell in connection with the institution 
vf the criminal proceedings. i 


The fust point raised was that the order 
of Government on which the proceedings 
were instituted did not satisfy the requirements 
of section 196 of the Code of Criminal Pio- 
cedure. This section enacts - 

“No court shall take cognizanco of any offence 
punishable under Chaptor VI of the Indian Penal 
Codo (except section 127), or punishable under scc- 
tion 108A, or section 153A, or section 204A, or scc- 
tion 505 of tho same Code, unless upon complaint 
made by order of or under anthonty from, the Gover- 
nor-General m Council, the Local Government, or 
some officor empowerod by tho Governor-General in 
Council in this behalf, ’ 


The order of Government directing the pro- 
secution is dated the 22nd March 1908 (Ex- 
hibit A). Tho substance of this order was 
telegraphed in cypher by Government to the 
District Magistrate of Tinnevelly on the 23rd 

March 1908 (Exhibit I) 


On the morning of the 23rd March 1908, 
the District Magistrate gave to the Proscent- 
ing Inspector of Police an extract from this 
telegram and orally instructed him to file n 
complaint. The complaint against the lst 
accused (Exhibit U) was filed the same day 
along with Exhibit I. Exhibit A is in these 
terms :—“ Under the provisions of section 196 
of the Criminal Procedure Code, tho Madras Go- 
vernment anthovises the institution of criminal 
proceedings against Chidambaram Pillai, Sub- 
yamauia Siva and Padmanbha Aiyangar under 
sections 124A, 153A and 505 of the Indian 
Penal Codo in respect of speeches delivered 
by them at Tuticorin and Tinnevelly in the 
months of February and March 1908. The 
Prosecuting Inspector, Tinneyelly, is direct- 
ed to prefer without delay complaints of 
offences under the above sections before the 
District Magistrate, Tinnevelly, against the 
abovesaid three individuals. ” 

‘What section 196, Criminal Procedure 
Code, requires is that tho complaint should 
be made upon authonty from the Local 
Government. The cider in this case (Exhi- 
bit A) states the secjions under which the 
institntion of tho criminal proccedings is 
authorised, and, ın general twms, the times 
when the speeches in respect of which tho 
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roceedings were authorised, were delivered. 
nour opinion, there is nothing in the sec- 
tion to warrant the construction that the 
actual complaint must be expressly autho- 
vised by the Local Government. In Queen- 
Empress v. Bal Gangadhar Tilak, (1) the order 
war more general in its terms than the order 
in the present case, and Mx. Justice Strachey 
held that the requirements of section 196, 
Criminal Procedure Code, were satisfied. He 
pointed out that the section did not prescribe 
any particular form of order and did not even 
require the order to bein writing; and the 
same view was taken by the Full Bench of 
the Bombay High Court on an application 
for leave to appeal to the Privy Council (see 
page 150 of the same case). In Apurba 
Krishna Bose v. Emperor (2) the authority 
given by the Government would seem to have 
been quite as general in its terms as the authori- 
ty given in the presentcase, and the Calcutta 
High Court was of opinion that the authority 
was sufficient. The only question which the 
Court has to consider with reference to section 
196, Criminal Procedure Code is—‘ Is the com- 
plaint which I am asked to entertain, a com- 

laint made by order or under authority of 

overnment P’ 
case is necessarily in the affirmative. 

The next point taken on behalf of the 
Ist accused was that there had been no legal 
“complaint” at all in this case. The com- 
plaint, Exhibit U, was put in by the Prosecut- 
ing Inspector of Police for the Tinnevelly 
District. “ Complaint” is defined in section 
4(h) of the Code of Criminal Procedure as 
not including the report of a police officer. 
Mr, Cowdell’s point was that Exhibit U, was 
a ‘police report’ and nota ‘complaint.’ A 
complaint is none the less a complaint because 
it is put in by a police-officer. In our opinion 
the report of a police-officer must be some 
statement made m connection with, or at 
least under colour of the duty of the maker 
asa police-officer. It is not the duty of a 
Prosecuting Inspector to make reports of 
offences to Magistrates under section 1244 
of the Indian Penal Code. -In the present 
case the Government directed the Prose- 
cuting Inspector to make a complaint just as 
in Queen-Empress v. Bal Gangadhar Tilak (1), 
at directed the “Oriental Translator to 
Government” to make’the complaint. His 
complaint is the statement of the officer of 
Government obeying the order of Govern- 

(1) 22 B 112 ° 
(2) 7 0. L. J. 49; 85 C. 141; 7 Cr. L. J. 10. 
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ment. In King-Emperor v. Sada (3), it “was 
held that, where a police-officer files a formal 
complaint m a non-cognizable case, he cannot 
be said to make a report and his complaint 
falls within the definition of “complaint ” 
in soction 4 (h) of the Criminal Procedure 
Code, 1898 

We aro also of opinion that there was no 
informality in the complaint on the ground 
that it did rot set out the speeches or the 
alleged seditious words which were thee 
subject matter of the subsequent charge. In 
Queen-Hmpress v. Bal Gangadhar Tilak (1), 
there is a dictum to the effect that the cpm- 
plaint should contaim the article complained 
of to givo information to the accused of 
the charge against him. With great respect 
to the learned Judges who composed the Full 
Bench in that case we think that dictum is 
too widely expressed and goes beyond what 
the law requires. We agree with the Addi- 
tional Sessions Judge that the cpmplaint is 
not intended to give information to the ac- 
cused, It is not suggested that the summons 
ov warrant issued to secure the attendance of 
the aconsed must set out all the facts on, 
which heis to be charged, and, if not they, 
why the complamt? Even if the complaint 
were defective in that it did not set out the 
dates of the speeches and the nature of the 
alleged seditious matter, this is at most an 
irregularity within section 537 (a) of the 
Code of Criminal Procedure, and, as a Court of 
Appeal we cannot reverse the conviction on 
this ground unless the irregularity has in 
fact occasioned @ failure of justice. It is 
impossible to say it has done so. The ac- 
cused, before he was committed, knew all the 
facts on which the prosecution relied and it 
has not been suggested that he had not time 
after these facta were all disclosed to prepare 
his defence. 

The Magistrate took cognizance of the 
complaint under section 200 of the Code of 
Criminal Procedure. Subsequently he made 
an order, (Exhibit IT in Criminal Appeal No. 
492 of 1908 on the file of the High Court) 
directing the Prosecuting Inspector to inves- 
tigate the complaint. The Magistrate having 
duly taken cognizance of the case, the order 
to the Prosecuting Inspector to investigate the 
complaint, assuming, for the sake of argument, 
the Magistrate was not empowered by law to 
make the order, did not affect the validity 
of the subsequent proceedings ,(see section 
529 (b) of the Code of Criminal Procedure). 

(8) 26 B. 150, 
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dealt have reference to the preliminary 
stages of the case. With referenco to the 
trial in the Sessions Court Mr. Cowdell 


raised the point that the ‘charge’ was 
insufficient on the ground that it did not 
fulfil the requirements of section 222 of tho 
Code of Criminal Precedure. The charge is 
in these terms :— 
First —That you, on or abont the 23rd day of Feb- 
ernary 1908 at Tuticorin, ma public speech, did bring 
or attempt to bring into hatred and contempt or ex- 
cite or attempt ‘to excite disaffection towards the 
Government estabhshed by law in British India, 
and thereby committed on offonce punishable under 


° section 124 A. of the Indiam Penal Code, and within 


tho cognivance of the Court of Sessions 

Second —Vhat you, on or about the 26th day of 
Fobruary 1908 at Tuticorin, ina pubhke speech, dul 
bring or attempt to bring mto hatred or contempt 
or excite or attempt to excite disaffection towards tho 
Government established by Jaw in Buitish India, and 
thoreby committed an offence pnmshable under section 
124 A of tho Indian Penal Code, and within the cog- 
nizance of th® Court of Sessions. ` 

Thiod.—That you, on or about tho 5th day of March 
1908 at Tuticorin, ima pubhe spooch, did bring or 
attompt to bring into hatred or contempt or excite 
or attempt to excite disaffection towards the Qov- 
ernment established by law in British Indm, and 
thereby committed an offence punishable under rec- 
tion 124A of the Indian Penal Code, and within tho 
cognizance of tho Court of Seasions 

The charge, no doubt, contains particulars 
as to the time when, and the places at which, 
the alleged seditious speeches were delivered. 
But we think it was defective in that it did 
not set out the speeches or the passages in 
the speeches which the prosecution alleged to 
be seditious. It is not necessary for us to 
consider whether, under the law of England, 
this charge as an mmdictment would be good. 
The Indian Legislature, in addition to the 
general provision contained m section 537, 
Criminal Procedure Code, has expressly pro- 
vided that formal defects shall not in them- 
selves vitiate n charge. Section 225, Criminal 
Procedure Code, enacts = No érror in stat- 
ing either the offence or the particulars re- 
quired to be stated inthe charge, and no 
omission to state the offence or those par- 
ticulars, shall be regarded nt any stage of 
the case as material, unless the accused 
was in fact misled by such error or omis- 
sion, and it has occasioned a failure of 
justice.” The principle of illustrtion (b) to 
this section seems to us to be applicable to the 
present case. 

The first accused was represented by Coun- 
sel before the Committing Magistrate, and no 
objection was taken to the form of the charge 
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as framed by him; and no objection was 
taken before the Sessions Court until Mr. 
Cowdell came to sum up the case for the de- 
fence. In considering this point, regard must 
be had to the fact that the objection was not 
raised till a very late stage in the proceedings. 
See explanation to section 537, Criminal Pro- 
cedure Code. The accused could have stated 
his objection to the form of the chargo when 
it was read to him m tho Magistrate’s Court 
under section 210 (2) of the Codo of Criminal 
Procedure. He did not doso. He had an- 
other opportunity when the Additional Ses- 
sions Judge called on him to plead. He did 
not avail himself of that opportunity. It was 
not until after ho had examined all his wit- 
nesses that he complained of the form of tho 
charge ‘The first accused was fully aware, 
from the proceedings before the Committing 
Magistrate, of the passages in the speeches 
upon which the prosecution relied as being cf 
a seditious character He called 25 witnesses 
before the Sessions Court and had full oppor- 
tunity of meeting the case put forward by the 
prosecution. A similar objection to a charge 
was raised in the case of Queen-Hmpressv Anant 
Puranth (4). The learned Judges pointed out 
that the accused in that case was defended by 
able pleaders who could have no difficnlty in 
findmg ont from the committal proceedmgs 
the offence alleged against the accused and 
they held that ho had not been prejudiced by 
the irregularity. Notwithstanding the omis- 
sion of the particulars which, in our opinion. 
the charge ought to have contained, we aro 
cortainly not prepared to say that the first 
accused was in fact misled by the omission 
and that the omission has occasioned a failure 
of justice. 

Exception was also taken to the way in 
which the notes of the police-officers of tho 
speeches made by the first accused were dealt 
with by the Additional Sessions Ju The 
notes were “ filed ” and marked as exhibits m 
the case. Noone, of course, would suggest 
that these notes were, in themselves, evidence. 
What happened at the trial was this. The 
police-officers using their notes for the purpose 
of refreshiug their memory gave evidence in 
accordance with their notes. The learned 
Judge did not record the whole of this evidence 
bnt only such portions of it as the prosecu- 
tion relied on. Me then allowed the notes 


` themselves to become pert of the record in the 


case. This, it seems to us, was done quite as 
mnch in the interest of the accused as in the 


(4) 25 B. 90, 
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interest of the prosecution. The first accused 
hasvelied upon the full notes of the speeches, ng 
he 1s ofcourse, entitled todo, as explaming and 
ualifying the extracts which are recorded by 
the Judge; and he has, himself, put in evi- 
dence certain notes of speeches, as taken by the 
police (See Exhibit ITL (a) and Exhibit IX). 
At an early stage of the examination-in-chief 
of the 2nd witness for the prosecution as 
nppears from the learned Judge’s notes—seo 
page 6 of the printed evidence—-it was agreed 
by both sides that the witness should read out 
his notes and the notes themselves should 
be “ filed ” to save the timo and labour in 
recording them. At page 17 of the printed 
ovidence, we find the following note by the 
learned Judge; “ (Note. At tho request of Mr. 
Sadagopachariar who appeared for the second 
accused the whole speech of 19th February 
1908 is marked Exhibit BI, and not merely 
the portion translated in the deposition. 
Similarly with regard to the other speeches 
exhibited as B, C, D and E series. The 
whole of these have already been read out by 
the witnesses though only such portions were 
entered in the depositions as P. P. considered 
material)”. - 

The first accused was represented by Coun- 
sel at tho time it was agreed that this course 
should be adopted. Mr. Cowdell, who came 
into the case ata later stage, took objection 
with reference to the filing of the notes of a 
speech made by one Gnanasigamam Mndaliay. 
When this objection was taken, this speech 
had not been proved by the oval evidence of 
any of the witnesses, and it could not of 
course, be suggested that theso notes wero evi- 
dence. Mr. Cowdell’s objection with regard 
to these particular notes 1s well founded. 
There is no note of any other objection by Mr. 
Cowdell. But in the argument of the appeal 
he stated to us that he took a genoral objec- 
tion to the‘filing’of any of the notes of 
speeches. But he does not state that he took 
thia objection until he came to sum np the 
case for the defence. With regard to the 
speeches which were proved by the oral evi- 
dence of the witnesses, we aro of opinion that, 
in the cireumstances stated, the learned Judge 
was right in allowing the notes of the police- 
officers to become part of the record in the 
case. 

At further point raised in the appeal was 
that evidenco which was admitted by tho 
learned Judge of speeches by the first accused, 
other than thé speeches which formed tho 
subject matter of the chargo, was not relevant 
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and ought not to have been admitted. "We 
are of opinion that where there is a series of 
speeches or lectures on one topic, all delivered 
within a short period of time, one may be 
considered for the purpose of throwing light 
on the real meaning and intent of another, 
and on tho state of mind of the speaker with 
referenco to the object matter of the other 
speeches. This principle is recognised m 
illustration (e) to section 14 of the Indian 
Evidence Act and has been acted on, in cases 
of prosecutions foy sedition in all the other 
High Courts in India. Such „evidence was 
held admissible in the case of Queen-Empress 
v. Jogendra Ohunder Bose (5), in the casé of 
Emperor v. Phanendra Nath Mitter (6), and 
in the case of Queen-Empress v. Bal Gangadhar 
Tilak (1). In charging the jury in that 
case—page 139--Mr. Justice Strachey said: 
“ You will thus see that the whole question is 
one ofthe intentiorof the accused in publishing 
these articles. Did theyintend to excite in the 
minds of thoir readers, feelings of disaffection 
or enmity to the Government? Or did they 
intend merely to excite disapprobation of 
certain Government measures?” It was also 
held admissible in the case of Queen-Empress 
v. Amba Prasad (7), by a Full Bench of the 
Allahabad High Court. In delivermg the 
judgment of the Full Bench, Sir John Edge, 
on page 69, said: “ The intention of a speaker, 
writer or publisher may be inferred from the 
particular speech, article ov letter, or it may 
be proved from that speech, article or letter 
considered in conjunction with what such 
speaker, writer or publisher has said, written 
or published on another or other occasions. ” 
We may also refer to the judgment of the 
majority of the Judges sitting in the Court 
for the consideration of Crown Cases Reserv- 
ed in Rer v. Bond (8). 

A. further point taken by Mr. Cowdell was 
with reference to the document marked as 
Exhibit S. When asked by the Committing 
Magistrate, if he wished to make any state- 
ment, the first accused said that he did not. 
The following day he made a statement to the 
Superintendent of the District Jaal and asked 
that itmight be placed on record. The 
Superintendent forwarded the statement to 
the Magistrate. The Magistrate sent for the 
first accused and examined him with reforenco 
to this statement; and on learning that ho 
wished to ‘file’ it in the case, the Magistrate 
filed it. (Exhibit 9). 

(5) 19 C. 35 e 

(7) 20 A 65, (8 


35 O. 945 , 8 Cr. L J. 438, 
(1908) 2 K. B. 389, 
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We are of opinion that this statement in 
the circumstances in which it was made, is 
admissible as evidence under section 287 of 
the Code of Criminal Procedure and is evi- 
dence of intention which is relevant to the 
charge under section 124A of the Indian 
Penal Code 

Even if we regard the statement, as Mr. 
Cowdell has invited us to do, as a written 
statement put in under section 256 of the Cede 

«of Criminal Procedure, it seems tous it is 
none the less admissible as evidence of inten- 
tion. The statement is in the following 
terms — 

“J When the Court asked me yosterday 1f I wish- 
od to make any statement, I did not wish to do so and 
accordingly said tho same. ‘To-day I wish to make a 
statement and accordingly make tho following one 

“2. Tama Sanyasi, My mission is to propagate 
the principles of Mukthi and also iho ways to attain 
it. Mukthi for a soul 18 freedom from all foreign 
bondages. Nmukthi fora nation is freodom from all 
foreign control, that 18, Absolute Swaraj Accordingly 
I preached tomy countrymen tho gospol of Swaraj 
and niso the ways to attain it, vie, Boycott—boycott 
of all that stands in the way of my nation’s attaining 
Swaraj—, Passivo Rosistanco and National Education. 

“3. During the last four years 1 hare travelled 
through, and propagated my mission in various places 
in the States of Cochin and Travancore and in tho 
Districts of Tinnevelly and Madura Early im Fobru- 
ary this year, I went over to Tuticorin and preached my 
gospel to my countrymen there till the 9th March 
1908 and thon on tho 9th and 11th March I did the 
some in Tinnevelly. It is sheer nonsonae to say that 
anybody induced me to deliver lectures nt Tuticorin or 
Tinnevelly. 

“4, Tho so-called notes of my specches filed by 
the prosecution are not true and correct but garbled 
and distorted. They contain many passages which I 
never spoke, Itis absurd to say that my speeches 
have caused discontent, disloyalty and ill feeling to- 
wards tho Government and the Europeans. Unless a 
man really suffers from a disease, ho cannot be made 
by others to feel the pain of that diseaso. Similarly, 
nnless thero aro real causes for discontent, &c , among 
the people, it 18 foolish to say that such can be spread 
through a man’s speech. 

“5. From the time when the English got the 
administration of the country ın their hands, the people 
of India felt discontented and dissatisfied, since the 
former acquired the conntry not as a direct conquest 
nor as a donation but as tho result of many tricks and 
treacherics played by them, such as alienating Comm- 
anders from Rulers, executing false documents, com- 
mitting forgeries, cheating simple-hearted men, etc, 
This discontent grew more and more in the henrts of 
the people til] at last it “burst mto volcano in 1867, 


_ At that crisis, Queen Victoria came to tho front of tho 


stage, covered the cyes of the peoplo with the magical 
veil of Magna Charta and hypnotased them Viceroys 
after Vicoroys came to India and held out delumvo 
hopes to the people by words, but acted otherwise. 
“6 The most atrocious Arms Act was passod 
which deprived the natives of the soil from the free 


nso of arms: Laws wero passed in tho land giving 
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greater privileges to the Europeans than to the natives 
ofthe soil, Under the name of various taxes, the 
life-blood of the people was sucked amines, plaguo 
and internal dissensions made the country their 
permanent home The foremost province of the 
country was divided into two against tho wish of tho 
wholo nation simply to ‘ divide and rule? Two of tho 
eminent sons of the country were deported for no 
cause whatever shown till now. Several leaders of 
the peoplo wero thrown into prison nnder falso 
pretext of law. Armenian horrors wero perpetinted, 
terrible riots and outrages committed, in tho country. 
Mischievons laws and unreasonable orders were passed, 
Trials of crimimal censes hecamo mero farces. 

“7 ‘Those inhninan and crnel meastues of the Go- 
vernment mado the people feel its nbsolnteness and 
the necessity for ita change It is but natural that 
the people would teel so. Grent saints havo enid — 

“4 a 4 a £ 


(A king doing injustice (to people in viow of money) 

is worse than a murderer) . 
x -A EYI ke A v te 

(A emel king exacting money (tax) from people, 
by oppresion, ia like robber demanding by ill treatment 
the travellers to give up property). 

“ Every right thinking man will work to pat down 
vice and to establish virtno in its stead. Accordingly 
tho peoplo of India are now trying to establish, in the 
place ot the foreign Governmont their Swaraj ” 


We have now dealt with all the points of 
law taken by Mr Cowdellon behalf of the Ist 
nceused. 

The two main questions we have to consider 
in this appeal are (1) have the prosecution 
proved that the words which they allege to 
be seditious were in factapoken by the first 
acensed, and 1f so, (2) do the words come 
within the provisions of section 124 A of the 
Indian Penul Code ? A 

Meetings wero held and speeches delivered. 
almost daily from the 3rd February to the 
llth Maich 1908 Most of the speeches were 
delivered on tho beach of Tuticorin. On the 
22nd, 23rd and 25th February 1908, speeches 
were delivered at Hindu Temples in Tuti- 
corin. 

The first charge is with reference to a speech 
alleged to have been made ata temple on 
the 231d February 1908. Evidence as to this 
speech was given by the 2nd witness for the 
prosecution, Police Inspector Jaffar Hussain, 
by the 3rd witness for the prosecution, Sub- 
Inspector Venkatavarada Chari, and by the 
4th witness for the prosecution, Head Consta- 
ble Kaliyngaramn Pillai. The evidence of 
these witnesses was recorded by the learned 
Judge in the manner we have described ; and 
the notes taken by them were filed in fho 
circumstances already stated and marked res- 
pectively Exhibits B3, J and N, 

The second chargé is with reference to the 
speech alleged to have been made at another 
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temple by tho first accused on the 25th Febru- 
ary 1908. Hvidence ag to this speech was 
given by tho 2nd witness for the prosecution. 
The notes were filed and marked as Exhibit C. 

The third charge is with reference to n 
speech alleged to have been made by the first 
accused on the 5th March 1908. Evidence 
as to this was given by the 2nd witness for 
the prosecution aud the 5th witness for tho 
prosocution. These notes were marked res- 
pectively Exhibits El and OL. 

The following are the notes of the speech of 
the 28rd February 1908 as taken by the 2nd 
witness for the prosecution :— 

“Tn order to obtain Swaraj thoy must try their 
beat to strngglo and put down oppression Whon 
God's creation is oppressed, To Himself would 
come forward under mearnation to put it down 
Tho present state of affairs is in just need of an 
incarnation to put down high-handedness. There 
are now two factions. One of those that rule and tho 
other of those that are ruled 
should be no faction and all shonld move harmoniously. 
17,000 firo arms wero stolen from Fort Wiliam. Tho 
Magistrate of Dacca was shot But the anthoritios 
failed to detect those cases Buch being the care what 
help the people of India could expect from Govern- 
ment ? Every year they, Europeans, take home Indian 
money Jeaving behind currency notes. The Indians 
nre very kind towards their servants but the Europeans 
mercilessly exact work from the Indian servants 
Abont 8 lakh of rupees is taken away overy year to 
England from India for poor fund If Indian coolies 
strike work for a fortnight the mills will be closed and 
Manchester will starve If Indinns block all gaps, 
the foreign Government would surely suffer A man 
18 blessed with all powers and if the divine gift ia pro- 
perly utilized, success is snre As long as tho people 
are perfect in health, thore is no necessity for them to 
jom foreigners Indian coolies work in the mill for 
the benefit of Europeans and if they strike work tho 
mill owners must necossamly suffer loss. By hand 
work tho coolies get 3 or 4 rupees a month but tho 
Europeans carn 400 or 600 by mere signing. In Bon- 
gal, the coolios of the jute mill struck work and their 
emoluments increased So also m the North-Wost 
Bengal Railway The Russian Revolution brought 
good to the people and go 18 the case throughout tho 
world Jt the workmen in tho mill understand what 
ho said and striko work for 3 days, European capitalists 
would saffer more. In Bengal people swear upon 
Kali to boycott forcign goods In 1897, whon tho 
Bengalees asked Swami Vivekananda if they could 
perform Sivaji festival, he told them in reply that 
their question was unfair If wo mo afraid to perform 
Sivaji festival how wonld they shed later on. Tf the 
people were to hear what took place in the rioting of 
Mymonsing, Jubbulpore and Comilla they would sure- 
ly shudder Without bloodshed nothing could be ac- 
complished. lt is a rehgious maxim All Indians 
should undergo all troubles that might face them. 
Yuganter Patrika was brought to book four times and 
the editor convicted. As Japan was prepared to 
sacrifice 20,000 pgople she won victory over Russia. If 
6 crores of Indians come to sacrifico themselves Swara) 
would be theirs, In Johannesburg the Europeans 


, with the Indian people, 


My object 18 that thore - 
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polted stonos at Keir Hardie because he sympathized 
Is this civilaation ? The 
Indians aro not weak people. Soin order to obtain 
Swaraj they should not be afraid of anything. If all 
Indians whether strong or weak come forward ‘as 
strong men, forcign Government will collapso and 
Swaraj will bo theirs. You must swear before Kali 
that you would support Swarnj.” 


The following are the notes of the 2nd wit- 
ness for the prosecution of the speech of tho 
25th Februmy 1908 .— 


“ Gentlemen, I want you to ory ont, ‘ Bande Mata- 


ram’ before I commence to give my lecture and also A 


you must recito ‘ dllah-o-dhbar” which is a favourto 
cry of our Mahomedan brothers, whioh must find its 
place with onr national cry 

“ Gentlemen, I have alrgady told you what the *ob- 
jects of my speeches were and why I took all this 
trouble to come here and remain with you for so many 
days We want to obtain Swaraj and what that Swa- 
raj 18, I have already explainod to you and unless we 
obtain Swaraj we aro not free men but a body of sla- 
ves. We mustall act harmomonsly and make our 
aim the ‘Swaraj’ I being a Sanyasi, must always say 
something on religion—Peoplo aro afraid of doath. 
We must give up fear as there is nothing as death in 
this world Jt ig mere‘ Maya’ which does all this 
mischief and which creates all sorts of fear in haman 
mind. If welho we are born again. The body be- 
comes a corpse, the ‘atma ’ flies away to find its 
place in some other frame, fo, wo are born again. 
The body, when the life goes away, becomes a corpso 
which 18 burnt, buried or thrown away in some way 
or other. Tho only reason why we are afraid of death 
is that we havo to loave relations and friends behind. 
Thero is Heavon for tho good and holy. But don’t 
suppose that tho holy alone would get Heaven and 
not the rest Don’t think that he who does charity 
would get Heaven only He, who dies for public good 
and public cause, is the first man to obtam Heaven, 
and he 1g a hero anda man in 1t8 true sense. Tull now 
we were m ‘ Maya.’ Now we open our eyes to seo 
Swaraj which wo will got soon Tho Bajangathar 
will, in all propability, give Swaraj, on certain con- 
ditions which would not bo accoptable to us, I appeal 
to you and besocch you, not to accept on certain con- 
ditions, unloss it is given to you free of all conditions, 
The mere handing over by tho Englishmen of tho 
control of the Army and Finance of the country is of 
no use The moderates would be very willing to 
accept this, If there bo any conditions, 16 would 
not be considered as the real Restoration of Swaraj 
When onco Swaraj is restored, the country should 
belong to Indians without any connection betwoon 
the Indiana and tho Englishmen Wo ought 
not toallow them even to havo their flag which 
can be very casily rolled and thrown into the sea. But 
no! Wo must not give any room to further mter- 
ference. If we obtain Swaraj without any conditions 
whatever, thon we will hoist the flag of Swaraj on the 
precipico of the Himalayas and people of other 
nations wishing to visit India will have to pay a tax ’ 

The following are the notes of speech of the 
5th March 1908 as taken by the second wit- 
ness for the prosecution :— 

“ As proposed yesterday, Somasundara Barathi is 
not well. Ño, I am obliged to speak If I don’t speak 
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I have no vest ; to speak, I feel weak, lamina di- 
lemma ; howevor, I will speak 
“We assemble here for several days Thero is an 
advantage in it Wo can discuss matters. I am ablo 
to inform pubholy all that takes placo all over tho 
country. All say tho strike was duo to my preaching 
though I did not doit. I did not speak abont tho 
strike for this purposo “ Swararadhulapathi’ think 
always of Swarajiam and not undor Pararagtam Ro, 
think that we.do things in Suarajtam, Suaaja. All 
of us Hindus, Mahomedans, Hindus, assembled here, 
have determinod to attain Swaraj. One man comes 
and tells me to say something about tho mismanage- 
ment of Municipality. One man tells me hore that 
the police want, to inconvenience us by parading 
the police on the beach. We don’t care. Think that 
it isto our respect I commented upon natural law 
to boycott, recommended pafsive resistance Am I to 
be blamed for it? I cometo know what the barbers 
think, washermen think and what police do, what 
vakils are boycotted In the presence of two Inspoc- 
tors I wish to say something about the strike which I 
did not do for the last so many days It is known 
throughout India about the strike, which is stronger. 
Sub-Collector came and asked Chidambaram Pillai 
‘what about, stmke’. Venkatrama Aiyar, Balaji 
Rao, Padmanaba Aiyar sent for the strikers and asked 
them the cause of the strike, they said that tho preach- 
ing had no effect on them. Because they were ill- 
treated they struck work Yesterday some maistries 
were taken inside the mull and threatened, but to no 
effect For the last 2 or 3 days I hear that some porsons 
are dragging young boys, and maistrics prevent Tho 
Rajangathars are trying to find fault; they are search- 
ing in every nook and corner for any disturbance, the 
Europeans would misrepresent matters to officials 
who will ade them and do what they think If we do 
a thing we will do it openly at the same time not 
against law B. I. B.N Co Manickam Asari is said 
to collect boys and go to mill and maistries complam. 
I don’t know what takes place 1 say to-day, if 
Manickam Asari drag the boys, maistries will prevent 
and I don’t know if there would bea distrubance for 
which I am not responsible. So, I inform this to the 
authorities in the presence of this pubhe assembly 
The Government anthorities should assist the aggrieved 
party and not mde the offending party Puble can bo 
gained over by kind treatment and not by ill-treatment 
and threatenings On the 9th March, Bepin Chandra 
Pal comes ont of jail. He who communicated to the 
public what Swaraj is. What did hedo? The Go- 
vernment sentenced him to six months’ rigorous impri- 
sonment because ho refused to consent to what was 
dictated to him which was concoction Bande Mataram 
editor was arrested. Bepm Chandra Pal was snm- 
moned to give evidence against him, he refused to 
give evidence againat him and so ho got six months. 
We have heard of Harischandra who lost everything 
for the sake of truth and likewise Bepin Chandra Pal. 
On the 9th March he comes out of jail ` So, we must 
join on that day into a large crowd of 35,000 and I 
hope all will attend We will celebrate that memorable 
occasion, We must come ont in procession all round 
the town, in the evening we must assemble on the beach 
and every one should try his best to speak what ho 
hikes. We should light the town. The lion of Swaraj 
comes out and that day will be the day when we will 
come out from our bonds and hoist the flag of Swaraj. 
All should join. If you consent to join I will celebrate, 
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olse not Iam not Lord Mmto who refused to accept 
public opinion, That day is a Monday Karthingu: 
and as Bepin comes ont that day our paper Swaraj 
will come out Yon will thik that the police will 
prevent us, don't think so As tho authorties have 
come to understand that wo are peaceable peoplo 
we will take tho photograph of Bepin Chandra Pal, 
If polico woro to accompany ns and escort us we will 
consider 16 an honour and will be plad to see thom. 
We will open a Swadeshi Medical Hall for the sale of 
Ayurvedic modicines We must select six persona 
young men, truo men, bold men, faithful men and wo 
will train them to go to villages to preach to ignorant 
masses Wo must mako Tuticorin a Barisal. Ag 
regards mass meeting and the holding of meetings 
where tho Sedition Bul is in force and if Sedition Bill 
comes here we must think that we have done onr 
work then we will go away to Tinnevelly 250 mill 
hands have struck work in Madura and the mill 
authorities havo made arrangements there that if I 
were to go to Madura, I must not be allowed to preach. 
I have received this letter from a friond Why should 
the Europeans bo so much against mo” Why should 
wo not assemble? It is our land, our mother-land 
and not of foreigners IfI am stopped to preach 
pubhely we will do so in a private building. We will 
prevent all officials from coming in, wo will ait to eat 
food and discuss, so that no one would come: If 
Sedition Bill comes into forco m all places goon we 
will finish our duty. We are not prepared for war, but 
wo are ready for passive resistance We will mako all 
Village Munsifs and Karnams to resign, then what they 
would do Barbers do not shave antiswadesis ‘Two 
yakils went to them for a shave, they refused If they 
had dono what they didin Barisal 1t would have been 
much bettar, to shave partially and leave the men Aro 
barbers thor slaves? Let Government send for bar- 
bers to work for loyahsts Europeans are not very 


good people, 1f barbers (Europeans) come, we make n 


fun with them If they want we will keep quiet Go- 
vernment 18 to see to the prosperity and not to 
rob the people and ram them. Ifother Govern- 
ments who are Rajangathars who have the good of 
the people at heart, come for tho rescue, we don’t 
know we will subject ourselves to thd present Govern- 
ment If you are in unanimity, wo will gain much 
and God will assist us Several crores of pounds have 
been taken away by foreigners for the last 160 years 
and they havo sucked our blood and now we in’ turn 
must earn ag much as possible and send them away. 
You must come to a determination, you are not born 
to Europeans, you are not related to them, you are 
not thew friends, so you must make up your mind 
not to help them many way. By paradesies I don't 
mean paupers but foreigners who camo like paupers. 
Everything is mud and everything will become mad. 
Bo we must look to our own prosperity. Don’t become 
slaves for money and disgrace yourselves Don't troublo 
Swadesis, don’t aunoy them listening to foreigners’ 
words Don’t be selfish that you will get some money 
by taking coolies back to the mill. Keep your golf. 
respect, beg from door to door for your food The 9th 
March should be a memorable day and it should bo 
celebrated with grent eclét, Do you consent to this? 
‘Bande Mataram’ We must open an Ayurvedic Medi- 
cal Hospital Do you accept this ? ‘Pande Mataram.” 
We will have to select six persons to go out and preach 
and Swaraj paper will come out that day and all the pub. 
he should assist. Would you do? ‘Bande Mataram,” ”. 
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As regards the speeches which do not form 
the subject matter of tho charge but which 
were admitted in evidence, evidence of an spe- 
ech alleged to have been delivered by the first 
accused on the 19th February 1903 was 
given by the second witness for the prosecu- 
tion and his notes were marked as Exhibit 
B, evidence of a speech alleged to havo been 
delivered by the first accused on the 26th 
February 1908 was given by the 3rd wit- 
ness for the prosecution and his notes were 
marked as Exhibit K Evidence of a speech 
alleged to have been delivered by the first 
accused onthe Ist March 1908 was given 
by the second witness for the prosecution and 
his notes were marked as Lxlibit D. Ervi- 
dence of a’speech alleged to have been deliver- 
ed by the first accused on the 4th March 
1908 was given by the 2nd, 3rd and 5th wit- 
nesses for the prosecution and their notes 
were marked respectively as Exhibits E, L 
and O Evidence of a sp2ech alleged to have 
been delivered by the first accused on the 9th 
March 1908 was given by the 6th witness for 
the prosecntien and his notes were marked as 
Exhibit Q. 

The police-oficers do not profess ts have 
tuken a verbatim note of the words used by 
the accused. Tho record which they male of 
the speeches was of the same character as the 
record made by the witnesses in the trial of 
Edmonds and others (9), where the witnesses 
were allowed toread their notes as evidence of 
the speeches made. The sovond witness for 
prosecution stated in evidenco that his notes 
represented to the best of his abibty the 
substance of whut the speakers said. The third 
witness stated thathetook down to the best of 
his ability the words actually uttered. Tho fifth 


“witness stated that his notes represonted what 


the first accused said and that everything found 
written there was in substance said by the first 
accused. The sixth witness for the prosecution 
speaking of his nofes suid: “All these words 
wero uttered by the speaker and it is a sub- 
stantially correct record of the speech.” He 
niso said : “ My notes are not » ve batim report. 
I noted as far as I could the important utter- 
ances. I omitted things I considered unim- 
portant.” He also said —‘‘In my notes I used 
us far as possible the exact words of the spea- 
kers, $ 2 k + # 8 tartak 
THe notes contain the very words uttered by 
Chidambaram Pillai as far as I was able to 
take them.” The seventh witness said “T'he 


e 
(9) (1821) Roports of State Trials, New Sorios, Vol, 
1. pp. 818 and 819, 
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notes accurately set forth what tho speakers 
said.” : 

The chief witness in connection with the 
proof of the speeches was the second witness 
tor the prosecution, and the learned Judge 
who had the opportunity of seeing his demean- 
our in tho witness-box was satisfied that he 
spoke tho truth. (See paragraph 15 of the 
judgement of the Additional re Judge). 
The suggestion on behalf of the defence was 
that his notes were not in fact made at thoe 
tame they purport to have been made and that 
they were the outcome of consultation and 
collaboration between the police-officers., A 
strong point was made of the fact that some 
of the notes of the second witness for tho 
prosecution were not produced befove the 
District Magistrate, on the 9th March 1903 
when secunty proceedings under section 103 
of the Code of Criminal Procedure were 
instituted against the accused and others. 
The explanation given by the witness was 
that the notes had been mislaid in consequence 
of the confasiou at the Tuticorin Police Station 
awing to tho arrival of a large number of 
special constables. M1. Cowdell suggested 
that the explanation was uot true and he 
referred.to the evidence of the 3rd witness for 
the prosecution who stated, (on page 32 of 
the printed evidence), that the special con- 
stables arrived in three parties, the last party 
having arrived on the Sth March 1908, This 
witness stated in re-examination that the party 
who had arrived on the 5th March were quar- 
tered at the Police Station and other places and 


“yemained there till the end of March 1908, 


We are certainly not perpared to say that 
the learned Judge was wrong in accepting the 
explanation of the second witness for the 
prosecution as to why some of these notes were 
not produced before the District Magistrate 
on the 9th March 1908, Further, as the 
learned Judge points out, the police reports 
which were marked as Exhibits I’, G. and H. 
series were clearly genuino and the terms of 
these reports support the caso for the prosecu- 
tion that the notes were in fact made at the 
time at which they purport to have been made. 

The evidence of the police witnesses is cor- 
roborated by the evidence of independent 
witnesses of whom the eighth prosecution 


witness and the eleventh prosecution witness ` 


are the most important. Their evidence is no 
doubt of a somewhat general character and they 
do not profess to give specific dates. (The 8th 
prosecution witness gives no specific dates and 
the llth prosecution witness only gives onc— 
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February 23rd). With regard to the cighth 
prosecution witness, Mr. Sadagopachanar was 
able to show from his cross-examination that 
he was not present atany of the speeches which 
formed the subject-matter of the chargo . and 
it would also seem that he was not present 
at the meetin 
and oe arch 4th, 1908. We do not 

ink, however, that it follows that, because 
the words to which he speaks also, according 
to the evidence, occur in speeches which ho 
did not hear, that his evidence as to speeches 
which he says he heard is altogether untrust- 
worthy. Itseems to us extremely probable 
that the same set of stk phrases would have 
been used by the accused in more than one 
speech As has been pointed out, speeches 
were delivered almost daily from the 3rd 
February to the llth March 1908. Another 
point made by Mr. Sadagopachariar with 
reference to the ploice notes of speeches was 
that the passage, “We ought not to allow 
them even to have their-flag which can be very 
easily rolled and thrown into the sea,” which 
is to be found in Exhibit C (Jaffer Hussain’s 
notes of the speech of the first accused of Feb- 
ruary 25th, 1908) finds no place in the report 
of that speech made by this officer, Exhibit 
H, and that this report contains w note by 
the witness that there was nothing important 
in that speech, except building castles in the 
air, We have examined the original note and 
we are not prepared to infer —as the defence 
invited us to infer—that the omission of any 
reference to this passage in Exhibit H shows 
that Exhibit C was not » genuine note taken 
at the time. Tho learned Vakil also pointed 
out that the reference to 50,000 foreigners in 
India which occurs in the notes by the 2nd 
prosecution witness of a speech by the 2nd ac- 
cused (Exhibit BI) is attributed by the 8th 
and llth prosecution witnesses to tho Ist 
accused and thatthe 11th prosecution witness 
gives the date of the occasion when the refer- 
ence was mado. The points made by Mr. 
Sadagopachariar no doubt go to show that 
much reliance onght not be placed on the 
memory of the witnesses as to the precise 
words used. 

The police witnesses, however, were sub- 
jected to a minute and searching cross-ex- 
amination at the trial before the Additional 
Sessions Judge. Their evidence has been 
scurtinised and discussed in great detail in 
the course of this appeal before us. After a 
careful consideration of the points taken 
on behalf of the defence with regard tu 
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this part of the case, the conclusion at which 
we have arrived 15 thatthe notes taken by the 
police-officers are substantially accuiate and 
that the evidence given by the police witnesses 
may safely be acted on, 

It was strongly urged that the learncd 
Judge had not given due weight to tho 
evidence called on bebalf of the defence with 
reference to the words which the prosecution 
alleged were spoken by the first accused at 
the various mectings to which reference has 
been made. The evidence of the defence 
witnesses was of a negative character to the 
effect that they did not hear any seditious 
language used at the speeches at which they 
were present. 

None of tho witnesses profess to have mado 
notes of the speeches which they heard. After 
weighing the evidence on one side and on the 
other we are of opinion that the evidence of tho 
witnesses called for the prosecution who speak 
to notes made at the time is not displaced or 
shaken by the general evidence given b y the de- 
fence witnesses. We think also that the obser- 
vation of the learned Judgo that the witnesses 
called on behalf of the defence were interested 
in, or partisans of the accused is borne out by 
the evidence. We are of opinion that tho 
speeches containmy the passages, which the 
prosecution alleges ave of a seditions character, 
were in fact made by the first accused. 

With regard to the question whether the 
words used by the first accused in his speech 
of February 231d, 1908 come within the 
provisions ofsection 124 A, Indian Penal Code, 
we are of opinion that in making the speech 
the first accused attempted to bring into 
hatred or contempt or to excite disaffection 
towards the Government, and that the speech 
was seditious, 


The burden of the specch of February 28rd, 
1908, was ‘tho way to obain Swaraj. ` There 
has been considerable discussion as to tho 
meaning of this word. We have been referred 
tothe case of Veni Bhushan Royv. Emperor (10), 
There, the learned Judges express the opinion 
that the term does notnecessarily mean Govern- 
ment of the country to the exclusion of the pre- 
sent Government, but that its ordinary accep- 
tance 1s “home rule” under the Government. 
The Judges point out that tho vernacular word 
used, if hterally tranglated, would mean ‘solf- 
government’ but that self-government would 
not necessarily meas the exclusion of the 


present Government or independence. The 
(10) 340. 991; 7 Cr. L. J. 297, 
11 C, W. XN. 1050; 6 C. L. J. 699, 
. 
J ° 
$e. . 
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word is, no doubt, used in different senses and 
the sense 1n which a speaker employs it must 
be judged mainly by the context of thespcech 
in which the word is used. We do not think 
it can be said that there is any ambiguity ag 
to the meaning of this word as used hy the 
Ist accnsed. In paragraph 2 of his own 
statement he defined the gcspel which he 
reached asa gospel of “Absolute Swaraj,” 
The 36th witness for the cdefence,a cor- 
respondent to several inportant newspapers 
stated in examination-in-chief that the 
Swaraj which the first accused inculeated was 
a free and independent Swaraj independent 
of British Government, which they were to 
obtain by the Boycott and Panchayat System. 
The witness added that ho did not hear the 
first accused advocating the use of force. In 
corss-examination he said: “ He (the Ist ac- 
cused) wanted India to have complete inde- 
pendence, something prove liberal than the 


Colonies * if a à $ i 
The greater privilege, woila be self-govern- 
` ment $ 4 The Viceroy 


and Governor to be Indians withont any con- 
uection with England. Jt would amount to 
forming a sort of republic. That is how I 


| understood it” 


The passages in the speech of February 
23rd, 1908 which the prosecution alleges were 
seditious are set ouvin the evidence of the 2nd 
prosecution witness. The reference to ‘Swaraj 
18, in our opinion, to Swaraj in the sense in 
which the accused used the expression in his 
own statement, tez, absolute independence, 
ayd the reference to putting down oppression 
suggests a resort to physical force. Then we 
have the phrase “When God's creation 15 
oppressed, He himself will come forward 
under somo incarnation to put it down.” The 
point of the allusions to 17,000 guns being 
stolen from Fort Wilham and the shooting of 
the Magistrate of Dacca would seem to be that 
these climes were never detected. Then we 
have the passage. ‘“Withont bloodshed, noth- 
ing could be accomplished.” We cannot read 
the passages with reference to the sacrifices 
made by Japanin the War with Russia in 
spite of the ingenions attempts mado by 
counsel to place an innocent interpretution ou 
them, in any other sense than as an incite- 
ment to revolt. The phrase “ If all Indians 
whether strong or wak, come forward us 
stron, men, foreign. Government will collapse 
and Swaraj will Pe theirs” is an appeal to his 
audience to replace the foreign Government 
by Swaraj”. 
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The 1st accused is, no doubt, entitled to’ ask 
that the question whether language used by 
him in any speech is seditious, should bo 
considered with reference to the speech as a 
whole and not with veference to isolated 
passages taken apart from their context, But 
reading the notes of the speech of February 


23rd, 1908 as a whole it scems to ns that the . 


speech not only advocates ‘ Swaraj? which 
means the exclusion of the present Government, 
but that it urges, 1f necessary the use of force 


in order that that end may be attained. And . 


we have no doubt that it was in'this sense that 
the word was understood by the audience to 
whom tho speech was, addressed. . 

Tho general tenor of the speech of February 
25th, 1908 according to the notes of the 
prosecution second witness is much the same 
as that of the speech of February 23rd, 1908. 
We find a passage, 

“Ho who dies for the public good and m tho publio 
cause is tho first man to obtain Heaven * ¥ 
When onco ‘Swara’ ia restored, the cauntiy should 
belong to Indians without any connection bot- 
ween tho Indians and Englishmen. Wo ought not 
to allow them cven to have thoir flags Which can bo 
casily rolled aud thrown into the sea < 

EZ It wo obtain Swaraj w ithout any 
condition whatover, then wo will hoist tho flag of 
*Swaray’ on the precipice of the Himalayas and the 
pooplo of other nations wishing to visit India will havo 
to para tax” 

We have pointed out that the reference to 
rolling the flags aud throwing them into the 
‘sea does not appear in the report of this 
witness, (Exhibit H). In the speech of March 
Sth, 1908 he referred to B C. Pal as ‘the lion 
of Swaraj and said that on tho day of his 
release “ Wo will come ont from our bonds 
and hoist tho flag of Swaraj.” He also said:— 


“We must make Tuticorin a Barisal r + 

A w w p 5 

ni ig our land. our mother-land and net of „foreigners, 
' x w 


v o aro not prepared for war, but we are ready for 
pussive resistance ¥ i id 
“If other Governments who aro Rajanguthars who 
have the good of the people at heart, como to tho 
rescuc, wo do not know we will subject ouriolves to 
the present Gov ernment fe 
Sov aril crores 
of pounds have kai taken away by forcigners for 
the last 150 yoars and thoy havo sucked ow blood and 
now we m turu mnst cam as muchas possible and 
send them awny”. 

Earher in the speech he said- 

“We must select six porsous, voung men, true mon, 
bold men, faithful men and wo will train them to go 
to villagos to preach to ignorant masser ” 

Withregard to these speeches (25th February 
and Sth March 1908) we are of opinion that 
they also fall within the provisions of section 
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124A, Indian Penal Code, and that they were 
seditions. We do not think it necessary to 
discuss in detail the language of the speeches 
‘which were put in evidence but which do not 
form the subject-matter of the charge. It is 
sufficient to say that in our opinion the 
language employed in those speeches indi- 
cates that the intention of the speaker was 
to bring into hatred or contempt, or to excite 
djsaffection towards the Government. In con- 
nection with section 1244, Indian Penal Code, 
Mr. Mayne obseryes (Criminal Law of India, 
IIT Edition, paragraph 295, page 922): “In 
estimiting the natural gonseqnence which 
“will flow from particular language, all the 
eurounding circumstances of the case are 
material, the excited state of public feeling, 
the ignorant or hostile character of the per- 
sons addressed, the critical condition of affairs, 
and the influence of the speaker”. There is 
much force inthe observation of the Addi- 
tional Sessions Judge that ‘tothemind of the 
average mufussil cooly, there is uo distinction 
between official and non-official foreigners. 
The non-officials are to them merely the kins- 
men of the officials and the departure of the 
one at once involves the departure of the other. 

We do not of course lose sight of the fact 
that some of the speeches whick have been put 
in evidence dealt largely with the strike 
atthe Coral Mills. A portion of the speech 
of February 23rd 1908, is in fact an incitement 
to the mill hands to strike. Other passages in 
the speeches are devoted to the question of 
‘boycott.’ It is scarcely necessary to say that 
language advising a strike of workmen, or 
the boycott of foreign goods, is not in itself 
seditious, however misguided or mischievous 
such advice may be. We alsodo not losesight of 
the fact that the change of demeanour among 
the lower classes in Tuticorin to which the 
witnesses for the prosecution speak may in a 
measure be due to the feelings of discontent 
with regard to their wages and treatment 
which had been excited among the workmen 
by the speeches of the accused and others, so 
far as we can judge without reasonable cause. 
We say ‘so far as we can judge without 
reasonable cause,’ because there is no evidence 
on which we can rely that the workmen were 
underpaid or ill-treated and because workmen 
who struck for the first time on the 27th 


* February 1908, and afterwards went back to 


work at a shghtly increased wage, struck for 
a second time on the 13th March 1908 and 
afterwards returned to work at their original 
wages. Mr, Andrew Harvey, head ofthe Coral 
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Mills at Tuticorin, stated in his evidence that 
prior to the strike on the 27th February 1908 
he had not heard any complaints from the 
mill hands to indicate that they were discon- 
tented in any way, that writers were sent to 
find out from the men what their grievances 
were and that in consequence of their reply 
an increase of the wages was given and they 
returned to work on the 7th March that they 
continued to work till the 13th Marsh (the 
day of the riots at Tinnevelly and Tuticorin) 
and that they left work on that day and that 
they started work again on the 20th March 
1908 on the same pay as they originally got, 
and noton the increased scale of 7th March, 
and that after their return they were perfectly 
contented. The 28th witness forthe defence 
says that having gone back to work on March 
7th he was told to sign an agreementon the 
old scale and that he refused.In the face of 
Mr. Harvey’s evidence we do not believe this 
witness. 

There was evidence, which we see no reason 
for not accepting, of a marked change in the 
demeanour of the people after the speeches 
made by the Ist and 2nd accused although, 
as we have pointed out, this may in a large 
measure be attributed to the state of feeling 
in connection with the strike. 

Asvegards Tuticorin, the 2nd witness for 
the prosecution said: 

“After the speeches, I noted achange in the 
conduct of the people, ¢. e., there was lawless- 


ness amongst them, they were previously law_ 


abiding They commenced to disobey the or- 
ders of public servants. I used to hear shouts 
of ‘Bande Mataram” regardless of time and 
place: They commenced to shout ‘Bande 
Mataran’ in the presenceof Europeans. They 
commenced collecting in small crowds and 
going to the houses of Europeans and some- 
times threw stones”. 

In cross-examination, this witness said that 
after the strike on the 27th February 1908 the 
people began to disobey the police and that 
they began to crowd and refused to disperse 
when ordered to do go. 

The 3rd prosecution witness said: 

“Before the speeches the town was 
quiet and law abiding. After the speeches 
commenced I noticed a difference. The peoplo 
of the town became more and more lawless. 
mean the people in gener@l i. e. the masses.” 

The 14th witness for the prosecution, the 
Sub-Magistrate, said: y 

“ After the speeches I heard one evening as I was 
returning from my officeeto my house a crowd of 
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about 100 rowdies crying aloud ‘Bande Mataram, 
let Swadeshi prosper, let tho thalis of tho English- 
men’s wives bo torn off (1. e„ let them become 
widows), hack to pieces tho whito men, tho sons of 
harlots.’ This I heard in the first week of March. 
No acts had been done by Enropeaus to provoke such 
‘utterances, It was unprovoked so far as they were 
concernod. I noticed a change in the attitude of tho 
poopie after the speeches began. When I first took 
charge people were friendly and respectful to tho 
authorities. After the speeches they became contem- 
ptnous of the aathorities. ” à 
* ¥ “ * Q kl 

The lith witness for the prosecution, Mr. 
Chapman, Agent of B. I. 8. N Company 
Tuticorin said :— ` 

“ Before I went on lonve, the nativo population of 
Tuticorin wero quiet and friendly. On my return, I 
noticed a great difference. They were not ab all friend- 
ly. They shouted ‘ Bande Mataram’ and Tamil words 
that I don’t understand. It became so bad that I could 
not allow my wife and children to drive through the 
native town. Wo had to restriot ourselves to the beach 
road. The hostility of the people became most mark- 
ed after the lst March 1908.” 


The 19th witness for the prosecution, Mr. 
Rhenius an Assistant Commissioner of Salt 
and Abkasi, said :— 

“Tho first week in March, I was grossly insulted by 
a. knot of people standing in front of my window ab 
which I was standing. They shouted ‘Aday Yellaik- 
herur Kettuporar you, there, whitemen will be wiped 
out. Tho word ‘aday’ is a most insulting form of ad- 
dress from a cooly On one occasion as I was driving 
to tho Salt Factory at Arasadi I passod along the 
Great Cotton Road, I was shouted at by a group of 
people who shouted and jeered at mo. On these occa- 
sions I had done nothing to provoke any one, I was 
particularly careful to avoid anytlung of the sort” 

The 2lst witness for the prosecution, a 
Second Grade Pleader, said:— 

“Before February and March, people were well 
disposed and friendly towards Europeans and authori- 
ties of Government. After the speeches the people 

- showed signs of dislike, hatred and disloyalty. 1 move 
freely among the people. I gathered my nnpressious 
from conversation with different people. Crowds go- 
ing to hear the preaching shouted ‘ Bande Mataram, 
let Swadeshi prosper and foreigners be damned ’ These 
cries were uttered especially by the lower orders:” 

It was suggested on behalf of the defence 
‘Let foreigners be damned’ was not an acou- 
vate translation of the words which the wit- 
ness alleged he had heard shouted. Thege 
words were given in the vernacular before the 
Committing Magistrate and it would seem that 
the more correct translation of the expression 
“Let foreigners be damned’ would be ‘Let for- 
eigners die or perisif.’ 

Speaking of Tinnevelly, the first Court wit- 
ness, the Deputy Magistrate, said that on the 
13th March, the day of the riots, one of the 
rioters cried out to the “Reserved Policomen: 
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: “Why do you all stand there? Come away to 


us. e will shoot whitemen.” 

The evidence as to the events immediately 
preceding the riots 18 summarised by the Ad- 
ditional Sessions Judge m paragraph 13 of his 
judgment. 

ith reference to the riot at Tuticorin, the 
14th witness for the prosecution, the Sub-Ma- 
gistrate, gave evidence as follows :— 

“On 18th March all tho shops were closed There was, 
no food for the punitive police and other necdy people 
in the town. I begged one and all of the shop-keepers 
to open the shops Except Shanar merchants others 
refused to comply with my request The Shawar mgr- 
chants also were afrai@ to open the shops for fear af 
the violence of the mob. I had to sit with the mer- 
chants for 3 hours with 2 armed constables and sell rise 
to the punitive police and other psople who needed it. 
On the evening of 13th Maroh, a meeting was held in 
spite of a prohibition. About 5-30 P. x, I was return- 
ing home from my office with a friend (a vakil of 
Srivakuntam) and my police orderly On the way 
Mr Ashe, the Sub-Divisional Magistrate, met me and 
ordered me to proceed to the place where the meeting 
was being held, and direct them to disperse. I did so 
T was pelted with stones. My friend the vakil and my 
ordorly were struck with stones. A stono struck me 
on the head which was protected by a turban. Mean- 
while the Divisional Magistrato and Deputy Superin- 
tendent of Police came with a force of police and dis- 
persed the crowd with the use of firo-arms. There was 
a serious riot I was pursued and had to take refugo 
somewhere. The house of refuge was surrounded and 
1 escaped by the back door. The rioters numbered 
abont 5,000” 

The 6th witness for the prosecution gave 
evidence with reference totheriot at Tinnevel- 
ly on the 13th March 1908. 

Mr. Sadagopachariar contended that evi- 
dence of the riots was irrelevant and he re- 
ferred us to Cave, J’s charge tothe Jury in 
The Queen against Burns and others (11), 
which is set out in Russell ‘On Crimes and 
Misdemeanours’ 6th edition Vol. I. p. 557, 
The only passage in the charge which would 
seem to bear’ upon this question is that in 
which the learned Judge leaves the question -` 
to the Jury whether riots which actually took 
place were the natural consequences of tho 
speeches delivered 

It has'been urged before us that the real 
cause of the riots in Tinnevelly was the arrest 
of the two accused on the 12th March 1908 
under the order of the District Magistrate, 
which was afterwards set aside by the High 
Court. P : 

It seems to us to be not unlikely that the 
arrest was the immediate cause of the ont- 
break. At the same time, we think there can be 
little doubt that the fact of the arrest would 


(11) 16 Cox. 861. 
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not have occasioned a riot had it not been for 
the excited state of public feeling in Tuticorin 
and Tinnevelly—a state of things which had 
been brought about by the inflammatory and 
seditious speeches which had been delivered 
by tho Ist accusedand others. The speeches 
which form the subject-matter of the present 
charges were delivered at Tuticorin, but it 
does not seem reasonable to suggest that the 
effect which they produced, and which in our 

e opinion, they were intended to produce, was 
limited to the particular audience to whom 
they were addressed. The facility of communi- 
cationesbetween Tuticorin and Tinnevelly, is 
shown by the evidence of the movements of 
the accused on March 10th 1908 referred to 
in paragraph 13 of the judgment of the Addi- 
tional Sessions Judge. 

Upon the evidence, however, we are not pre- 
pared to hold that the riot at Tinnevelly on 
March 13th 1908 was one of the natural 
consequences of the seditious speeches of the 
lst accused. 

We are of opinion that the first accused, 
Subramania Siva, was rightly convicted of 
offences under section 124A of the Indian 
Penal Code. 

As regards the question of punishment, we 
think the law will be vindicated by the impo- 
sition of a sentence of six (6) years’ transpor- 
tation and subject to this modification, we dis- 
miss the appeal of the Ist accused, Subrama- 
nia Siva. 

Sentence reduced. 


CALCUTTA HIGH COURT. 
SEconp Civit APPRAL No. 1463 or 1906. 

; January 29, 1909. 
Present:—Myv. Justice Harington and Mr. 
Justice Brett. 

GOPI NATH MAHAPATRA—Praintiryr— 
APPELLANT 
versus . 
KASHI NATH BEG AND ANOTHER—DBRFEND- 
ANTS—RESPONDENTS. 

Tranojer of Property Act (IV of 1882), 8. 78—Bengual 
Tenancy Act (VIII of 1886), sx. 65, 167—Priority— 
Rent decrec—ilortgaye dec: ee. 

The purchaser ın execution of a rent decree has 
priority over the purchaser in execution of a mortgage 
docree, as the Jandlord’s charge for rent on the land is 
prior to the charge created by the tenant in favour of 
the mortgagee. 


Appeal from the decree of Babu Jogendra 
Nath Mitter, Sub-judge of Midnapur, dated 
April 28th, 1906, reversing that of Babu 
Asutosh Banerji, Munsif of Danton, dated 
November 11, 1905, 
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Babus Samatul Chunder Dutt and Nando 
Gopal Bhattacharya, for the Appellant. 

Babu Nagendra Nath Ghose for Babu Bidhoo 
Bhusan Ganguli, for the Respondents. 

Judgment. 

HARINGTON, J.—This is an appeal by the 
plaintiff in a suit claiming declaration of title 
and possession of certain properties against 
the judgment of the Subordmate Judge in 
favour of the defendant. 

The property in question was sold on Sep- 
tember 17th 1901 in execution of a decree tor 
arrears of rent and was bought by the appel- 
lant, the vent suit having been commenced in 
June 1900. 

Previous to the bringing of the rent suit, a 
suit had been brought against the tenant on a 
mortgage and on May 14th, 1900 a mortgage’ 
decree had been made. 

The property was brought to sale under 
this decreein 1904, and was purchased by the 
mortgagee (respondent in the present appeal) 
who obtained possession in August 1904. 

The appellant served a notice on the respond- 
ent under section 167 of the Bengal Tenancy 
Act, annulling the encumbrance,—but the res- 
pondent contends that the encumbrance hav- 
ing been merged in a decree of the Court in 
the mortgage suit the appellant has no power 
to annul it under section 167 and relies on a 
decision in Akhoy Kumar v. Bijoy Chand (1). 

For the appellant it is contended that his 
rights could not be affected by the mortgago 
granted by the tenant, that the rent was a 
first charge on the property, that he could 
annul any lien which the tenant purported to 
create in priority to the rent, and that as he 
was no party to, and had no. notice of the 
mortgage suit he was not bound by the decree, 
and has not lost his right to annul the len 
under section 167. 

For the respondent it is contended that 
the sale at which he purchased was held sub- 
ject to the mortgage decree in the suit of 1900 
and that the mortgage not having been an- 
nulled before the decree was made it was too 
late for the appellant to seek to annul it 
under section 167, < 

The question really resolves itself into ono 
of priorities, and I think it is clear that 
the landlord’s charge on the land for rent is 
prior to the charge created by the tenant in 
favour of the mortgagee. 

By section 65 of the Bengal Tenancy Act 
the arrears of rent are made a firet charge on 
the holding. Had the mortgagee therefore 


(1) 29 0. 818, è 
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proceeded to execute his mortgage decree of 
May 1900 before September 1901 he could 
have only sold subject to the chargo created 
by law in favour of the landlord for the 
arrears of vent. He did not do this but waited 
till 1904 when he sold under his mortgage de- 
cree. In my opinion he was then in the posi- 


tion of a second mortgagee, the property hav- ° 


ing been already sold in execution by the land- 
lord who was qua his decree for arrears of 
rent in a position very similar to that of a first 
mortgagee. 

By section 73 of the Transfer of Property 
Act when property is sold for arrears of rent 
subject to a mortgage the mortgagee is,entitl- 
ed to enforce his mortgage against the sur- 
plus purchase money, if any, and that is the 
position of the respondent in the present case. 

The mortgagee cannot by postponing the 
execution of his decree acquire greater rights 
than he would have had if he had executed it 
prior to the sale for arrears of rent. If he had 
acted pormptly he might have sold subject to 
the arrears of rent. If he had executed his 
decree before the property was sold in exe2u- 
tion of the vent decree, he might on paying off 
the rent decree have purchased the mortgaged 
property free of encumbrances. 

e failed to take either of these courses. 

I think, therefore, that the purchaser at the 
sale in execution of the rent decree took the 
property free of encumbrances, and is entitled 
to possession. 

The result is that the appeal must be al- 
lowed with costs. 

Beert, J.—I agree with my learned brother 
that the purchaser in execution of a rent decree 
has priority over tho purchaser in execution of 
a mortgage decree. I, therefore, agree that 
the appeal should be decreed. 

Appeal allowed. 


MADRAS HIGH COURT. 
ORDINAL APPEAL No. 491 or 1908, 
November 4, 1908. 

Present —Sir Charles Arnold White, Chief 
Judge, and Mr. Justice Miller. 

Inve V. O. CHIDAMBARAM PILLAI— 
APPELLANT. 

Penal Code (Act XLV of 1860), as. 107, 109, 114, 
124 A—Criminal Proçedure Code (Act V of 1898), 
s. 196—Evidence Act (bof 1872), s. 10—Abeiment of 
sedition—Oonspiracy to exctte disaffection agaist 
Governmont-—Admissidility of speeches to prove common 
object of conspirators—Sanction of Government to 
prosecute for vedition—Absence of sanction to prosecute 
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for abetment of oedition—Supplemental complaint for 
abetment, maimtamabtlity of. x 

Government sanctioned the prosecution of two per- 
aons § and C. for sedition under section 124A, 
Indian Penal Code. The Prosecuting Inspector, after 
formally charging them with the said offence in pur- 
suance of the order of Government, put ina supple- 
mentary complaint charging C. with abetment of the 
action of 8. in the matter of the alleged seditious 
speeches by the latter Objection was taken on behalf 
of C. that tho supplementary complaint was not 
covered by the sanction of Government. 

Held, that the sanction order of Government ‘ase 
intended to cover all offences punishable under the 
stated sections and committed in. connection with the 
delivery of all the speeches referred to in it, and that ` 
as the offence of the gbetment of sedition was punish- 
able under section A. I. P. C., the supplementdl 
complaint was within the terms of the authority of 
Government $ 

If C. being punishable ag an abettor is present when 
his accomplice in pursuance of the conspiracy makes 
a speech which constitutes an offence under section 
124A, I. P. C., he is to be deemed to have com- 
mitted an offence-under section 124A He is con- 
structively a principal and is to be punished as such. 
Section 114 doea not provide any punishment The 
offence of abetment plus presence on the occasion of 
crime abetted is constructively the offence abetted, 
and is punishable as such and not as abetment. 

If C engaged with S. in a conspiracy to excite 
disaffection towards the Government, and if, in pur- 
suance of that conspiracy and m order to the exciting 
of disaffection an ‘ act’ took place, then C.is guilty 
of abetment of the excitement of disaffection (section 
107, Indian Ponsl Code) Queen-Empress v. Abdul 
Kadar Sheriff, 20M, 8 referred to. 

Speeches by A. are admissible to prove tho object 
of the conspiracy. 


Appeal against the sentence of the Court of 
the Additional Sessions Judge of the Tinne- 
velly Division in Case No. 1 of the Calendar 
for 1908. 


Judgment.—The appellant V. O. Chidamba- 
vam Pillai is the second accused in Calendar 
Case No. 1 of 1908 on the file of the Additional 
Sessions Judge of Tinnevelly. The appeal of 
the Ist accused (Criminal Appeal No. 503 of 
1908) has been dealt with by us and in dispos- 
ing of ib we have decided, after hearing Coun- 
sel for both the appellants, certain questions 
common to the cases of both. We apply those 
decisions to the present appeal where they are 
applicable, but do not think it necessary to 
recapitulate them. 

The offences of which the present appellant 
has been convicted are three offences of 
ubetment of the utterring by the 1st prisoner 
of seditious words. The occasions are the 
speeches made on the 23rd and 25th of 
February 1908 and the Sth of March 
followi The appellant was not present 
on the last occasion, but was present on the 
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other to, and has accordingly been convicted 
on one charge of an offence under sections 109 
and 124A of the Indian Penal Code and on 
two charges of offences under sections 124A 
and 114 of the Indian Penal Code. He has 
been sentenced to transportation for life. 

Mr. Sadagopachariar on his behalf has rais- 
ed, besides those questions which are common 
to this case and to that of the lst prisoner, 
some questions of law with which we will deal 
at, the outset. 

n the first place, he contends that the 

complaint of abetment (Exhibit XIX) was 
not made by order or under the authomty of 
the Gévernment. 
* The original complaint (Exhibit B in Cri- 
minal Appeal No. 492 of 1908) is not filed in 
the present case, but we have looked at it 
and find that it is in terms almost indentical 
with Exhibit U in this case, the complaint 
against the first accused, Subramania Siva. 
It was presented on the 23rd of March 1908, 
and on the 6t of April 1908 Exhibit XIX 
was presented charging the appellant Chidam- 
baram Pillai that he was not only associated 
with Subramania Siva but also aided and 
assisted him and conspired with him to make 
seditious speeches and that seditious speeches 
were made by Subramania Siva in pursuance 
of the conspiracy. 

The meaning of the Government Order 
(Exhibit A) is clear. Complaints are to be 
presented alleging the commission of offences 
punishable under the sections stated in the 
order. 

Now, Exhibit XIX which is styled the 
supplemental complaint, is a complaint against 
Chidambaram Pillai in respect of speeches 
made by Subramania Siva in the months of 
February and Marth 1908, and is not, so it is 
argued, within the Government Order. 

The argument may be sound if we are 
bound to read the word ‘them’ in Exhibit 
A distributively, that is to say, to hold that 
each of the three persons named, is to be 
prosecuted in respect of the speeches delivered 
by him, but wedo not think we ought so to 
read the order. 

There is no donbt that the speeches were 
made in the course of a series of meetings in 
the holding of which the 1st and 2nd prisoners 
were associated and we think that the order 
of Government was intended to cover all 
offences punishable under the stated sections, 
and committed m connection with the delivery 
of those speeches. The order is wide enough 
40 bear this construction and we are not 
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inclined to-restrict its scope. What we have 
to see is, “was the complaint authorised ?”’ 
lt was undoubtedly made by the authorised 
person under colour of his authority, and we 
think that authority is wide enough to cover 
it if the offences complained of are offences 

unishable under the stated sections of the 

ndian Penal Code. The question then is, 
whether they are so punishable. __ 

The charges relating to the 23rd and 25th 
of February 1908 are, as we have said, under 
sections 124 A and 114 of the Indian Penal 
Code. Now, section 114 enacts that if a 
person, who would, if absent, be punishable as 
an abettor, is present when the act or offence 
for which he would be punishable in conse- 
quence of the abetment is committed he shall 
be deemed to have committed such act or 
offence. 

Tf then Chidambaram Pillai being (as we 
assume for the present) punishable as an 
abettor by conspiracy, is present when his 
accomplice in pursuance of the conspiracy, 
makes a speech which constitutes an offence 
punishable under section 124A, he is to be 
deemed to have committed an offence under 
section 124A. He is constructively a principal 
and is to be punished as such. Mr. Sadago- 
pachariar argues that the abetment is none 
the less the gist of the offence. Be it so; but 
the offence is punishable nnder section 124A. 
Section 114 does not provide any punishment; 
the offence of abetment plus presence on the 
occasion of the crime abetted is constructively 
the offence abetted, and is punishable as such 
and not asabetment. The Government Order 
thus anthorises the complaint made in respect 
of the offences alleged to have been committed 
on the 23rd and 25th of February 1908. 

The third charge is also within the letter of 
the Government Order if the offence is punish- 
able under section 124A. 

The argument was that abetment of sedition 
is punishable under section 124A of the Indian 
Penal Code and is therefore one of the offences 
enumerated in section 196 of the Code of 
Criminal Procedure, but it is not one of the 
offences enumerated in Exhibit A and 
therefore the prosecution is unauthorised. But 
Exhibit A follows the section and if we are to 
read the words‘ or the abetment of such 
offence’ into section 196, Criminal Procedure 
Code, there is no reason Why we should refuses 
to read them into Wxhibit A. l£ on the other 
hand, as Mr. Richmond contended-on behalf 
of the prosecution, section 196, Oriminal 
Procedure Code, does not deal with offences 
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of abetment except that particular case of 
abetment which is defined in section 108A of 
the Indian Penal Code, then no order is neces- 
sary to support the complaint. This argu- 
ment is supported by the case of Queen- 
Empress v. Abdul Kadar Sherif Sahib (1), 
but it is not necessaryforustodecide whether 
we should be prepared to follow that case or 
not. We think the complaint, Exbibit XIX, 
whichever view we take, must be held to have 
been duly authorised. 

For the reasons stated in our judgment in 
Criminal Appeal No. 503 of 1908, we do not 
think that by reason of the defects in the 
charges, the present appellant has been misled, 
and that there has been a failure of justice. 

Turning to the merits, we have, in Criminal 
Appeal No. 503 of 1908, considered the credibili- 
ty and weight of the prosecution evidence and 
thatadduced on behalf of the present appellant. 
We accept the prosecution evidence as giving 
a substantially correct summary of the spee- 
ches delivered by both the accused and we 
have now toconsider whether this evidence and 
the other evidence in the case is sufficient to 
establish the appellant’s abetment by con- 
spiracy of the offences committed by the Ist 
accused. 

If Chidambaram Pillai engaged with Sub- 
ramania Siva in a conspiracy to excite 
disaffection towards the Government, and if, 
in pursuance of that conspiracy, and in order 
to the exciting of disaffection an act ‘ took 
place,’ then Chidambaram Pillai is guilty of 
abetment of the excitement of disaffection 
(section 107, Indian Penal Code). 

The first question thon is, was there a 
conspiracy ? . 

The evidence is circumstantial, and is dealt 
with in paragraphs 29 to 33 of the judgment 
of the Additional Sessions Judge. He finds it 
proved that Subramania Siva lived while at 
Tuticorin inthe house of the appellant Chidam- 
baram Pillai (paragraphs 30 and 31), that Chid- 
ambaram Pillai was an influential man while 
Subramania Siva was a stranger to Tuticorin 
and without influence there, that Chidamba- 
ram Pillai usually closed the meetings and 
announced the time and place of the next 
meeting, and that both men constantly spoke 
upon the same platform and usually came and 
left together EREA 32 and 33). He 
also refers to certain tncidents some of them 
proved by the defenge evidence to show that 
Chidambaram Pillai was regarded as the 

principal organiser of the series of meetings. 
(1) 20 M, 8. 
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KI a. 

There is no doubt, and it is not deni&d, that 
a series of open air meetings was held at 
‘Tuticorin commencing early in February and 
continning over the first half of March, at 
which the lst accused was the principal 
speaker, and itis proved beyond doubt that 
the 2nd accused also spoke at the meetings of 
the 19th, 22nd, 23rd, 24th and 26th of Febru- 
ary and of the 4th of March 1908. Meetings 
were held privately on the 27th and 28th of 
February 1908 in place which according , to 
the prosecution llth witness belonged to the” 
2nd accused though the iotice calling the 
meetings (Exhibit MD was issued by a man 
who was the 2nd, accused’s clerk, afid the 
building is therein called ‘my building.’ ° 

On the 25th of February 1908 the appellant 
was present at the meeting and announced the 
next meeting but did not otherwise speak. 
He was also present on the Ist of March and 
then announced a meeting for the 3rd, and on 
the 5th of March 1908 he was not present. 
The speeches of which we hate any record 
commenced on the 19th February 1908, but 
the evidence shows that even before that there 
were meetings some of which were attended. 
and addressed by the appellant. 

It may be that the meetings were originally 
organised by the Young Men’s Patriotic Asso- 
ciation (vide Exhibit M4), but that series of 
meetings was to last for a week only from the 
3rd of Febrnary 1908, and according to the 
defence 6th witness who was the Secretary of 
the Association, when that series was over, 
‘other’ lectures were delivered by the lst 
accused. It is not shown that Chidambaram 
Pillai was a member of the Young Men’s Pat- 
riotic Association but he was associated with’ 
the lectures of Subramania Siva and others, 
soon after the campaign opened, and the 
evidence shows that even if the latter spee- 
ches were a continuation of the original pro- 
gramme, Chidambaram Pillai must have early 
taken part in the operations of the organising 
body : Exhibit M4 is perhaps evidence of 
conspiracy against the members of the Asso- 
ciation : it does not help the appellant. There 
is some very vague evidence by the defence 
36th witness‘and the defence 40th witness on 
this paint. The latter says that ‘ the Sangam’ 
would announce the meetings, but he does not 
say how or through whom : it may have been 
by the month of the appellant: he is unable to 
say who made the arrangements for the next 
meeting on the two occasions to which he 
speaks, and seems to try to leave the im- 
pression that the audience settled it thom- 
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s, 
‘selves avithout reference to any one in ipar- 
ticular, whereasthe prosecution 2nd witness 
makes it clear that on one occasion on which 
the audience asked for a particular locality, 
the appellant announced that the meeting 
would be held there (vide page 18 of the 
printed evidence). This evidence on behalf of 
the defence is far from convincing, and as tho 
witness has to admit that both the accused 
were present on these occasions, the police 
evidence is more easily accepted. 
+The prosecution evidence that Chidambaram 
Pillai usually came to the meetings with Sub- 
yamania Siva is not of much importanco. 
Therg is evidenco on the other side that he 
~ usually came late after his office -closed, but 
that is not very well established. The wit- 
“nesses have at best to trust to their memories 
“for an incident some months old which, as the 
defence 36th witness says, was nota striking 
incident at the time. There is some improba- 
bility in supposing that several persons on 
the 28rd of February 1908 marked down in 
their memories the fact that Chidambaram 
Pillai was not present from the beginning of 
the meeting. The general evidence that his 
office did not close till 6 P. a. and he did not 
come as a rule till later, is more likely to be 
accurate ; but even here there is room for 
much doubt. Chidambaram Pillai was not a 
clerk in the office : it is not suggested that he 
was bound to certain hours and if on some 
days in February or March 1908 he left office 
early to push his Company’s interests in open 
air meetings, there would be nothing strange 
in his conduct. 

He was clearly not very late on the 19th of 
February 1908, for on that day Subramania 
Siva made a second speech after he had finish- 
ed speaking ; and it is clear that he was not 
late on the first of March 1908 for he opened 
the proceedings on that day (vide Exhibit D). 
It is probable that he was late on the 23rd of 
February 1908. The announcement at one 
meeting of the date and place of the next was, 
it is contended on the strength of 'a statement 
by the prosecution 2nd witness (page 18 of the 
printed evidence), the duty of the last speaker 
on each occasion. But there is no evidence 
that in making his announcements Chidam- 
baram Pillai consulted any one else: even on 
the occasion on which it is said the audience 
suggested a place of meeting, it is not shown 
that Chidambaram Pillai before making his 
announcements accordingly, consulted any one 
as organiser of the meetings (page 18 of the 
printed Sessions Records) and it was not 
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always the last speaker who made the an- 
nouncement, for on the lst March 1908 Padma- 
naba Aiyangar spoke last but Chidambaram 
Pillai announced the next meeting (vide page 
18 of the printed evidence.) 

There is thus good evidence that Chi- 
dambaram Pillai was present at most of the 
meetings and spoke at many of them and made 
arrangements for their continuance. That is 
enough to indicate that he was one of tho 
organisers of the course and to afford reason- 
able ground to believe that he was, in con- 
cert with others causing the delivery of the 
speeches which were delivered. And this evi- 
dence is suplemented by other evidence circum- 
stantial but important. These circum- 
stances negative the view that he was merely 
a sympathiser, casually present at the meet- 
ings and called on as a popular character to 
make speeches occasionally. Such a view is 
not open to any one taking a reasonable and 
impartial survey of the evidence. 

On the Ist of March 19:8 the Sub-Magis- 
trate, prosecution 14th witness, asked Chi- 
dambaram Pillai to change the placeof meeting. 
He did not reply that he had nothing to do 
with the arrangements: he said he could not 
change his programme: and on that very 
evening we find him closing the meeting early 
because he had promised the authorities so to 
do. (Exhibit D). This conduct is entirely 
inconsistent with the allegation that he was 
not concerned with the organisation of the 
meetings, an allegation which was made for 
the first time at the trial of this case. 

Similarly, though perhaps not so obviously, 
inconsistent with the case put forward by the 
defence is his conduct in announcing his in- 
tention of promulgating his Sangam rules at 
one of the mectings, and his subsequent an- 
nouncement that he would withhold them 
for a further meeting as they required modi- 
fication in consequence of the arrival of news 
from England. If he spoke merely in res- 
ponse to the popular demand these announce- 
ments would never have been made. He 
clearly utilised the lectures as a means of 
enlisting vecruitsfor the Sangam, a fact which 
itself indicates the improbability that he was 
merely a casual speaker thereat. Thenas the 
Additional Sessions Judge points ont, one de- 
fence witness spoke of tho meetings as meet- 
ings of Chidambaram Pillai and Subramania 
Siva ; another (defence 10th witness) spoke 
of Chidambaram Pillaims ‘presiding’ at the 
meetings though in friendly cross-examination 
on behalf of the 2nd accused he*explains that 
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away in no very convincing manner (page 
108 of the printed evidence), a third witness 
for the defence (defence 27th witness) in cross- 
examination stated that Chidambaram Pillai 
‘ assisted’ Subramania Siva in organising the 
meetings, but in re-examination gave the not 
very satisfactory explanation that he meant 
that he spoke after Siva (page 126 of the 
printed Sessions Records). 4 

We do not attach to these expressions any 
very great importance, but they all point in 
the same direction. The witnesses cannot 
altogether conceal their belief that Chidam- 
baram Pillai was a leading spirit in the affair. 

The Additional Sessions Judge has analysed 
the evidence on the question whether Sub- 
ramania Siva and Chidambaram Pillai lived 
in the same house and we think he has arrived 
at the right conclusion. As he points ont, the 
great defect in the defence evidence is the 
absence of the witnesses Sadagopa Iyengar 
and Rama Iyengar who ought to have been 
able to explain all that took place: but, 
whether Subramania Siva actually lived in the 
house of the appellant or whether he only used 
his well for bathing and his library for read- 
ing and slept and fed himself elsewhere, it is 
quite clear that both men were very closely 
associated together during the period over 
which the speeches extended. 

So far, the evidence realtes to the conduct 
of the appellant himself and itis not necessary 
to have recourse to section 10 of the Indian 
Evidence Act to admit it. Another incident on 
which the Additional Sessions Judge relies 
is a statement of Subramania Siva on the 9th 
of March 1908, at Tinnevelly which is set ont 
at the end of paragraph 32 of his judgment. 
If this statement is otherwise admissible 
under section 10 of the Indian Hivdence Act, 
there can be no doubt that it cannot be reject- 
ed on the ground suggested by Mr. Sada- 
gopachariar that there is no reasonable ground 
to believe in the existence of a conspiracy. 
The other evidence gives sufficient reason for 
this belief to warrant the application of the 
section. The statement has reference to a 
common design to make speeches, and is 
evidence, though not of itself very strong 
evidence, of the existence of aconspiracy. We 
think it is admissible. It cannot be explained 
away by the suggestion that the speaker re- 
ferred to himsel and his audience, for his 
autlience at Tinnevelly “had not been associat- 
ed with him, so far asethe evidence shows on 
any previous occasion; it obviously referred 
to himself and” Chidambaram Pillai who were 
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then under trial before the District Magis- 9 
trate along with tho third man to whom re- 
ference is made. The evidence then proves, 
beyond any reasonable doubt, the existence of 
& common design, in pursuance of which 
speeches were made by Subramania Siva, and 
it remains to be seen whether that design 
included the commission of offences under sec- 
tion 124A of the Indian Penal Code. 

“Now it was strongly urged by Mr. Sada- 
gopachariar that however admissible may be 
the speeches of the lst accused to prove his 
‘animus’, intention, or meaning, the speeches of 
Chidambaram Pillai connot be admitted to 
prove abetment. But we think that these, 
speeches are admissible to prove the object of « 
the conspiracy. It is found that an agrec- 
ment existed in pursuance of which speeches ° 
were made by two parties to the agreement, 
and the remaining question being, what was 
the object of that agreement, what was the 
‘thing’ for the doing of which that agree- 
ment was made, there is no better evidence 
short of a reagonableand credible statement of 
objects and reasons by the parties or witnesses 
on their behalf, than that afforded by their 
sayings and doings in pursuance of the agres- 
ment. For this purpose we confine onrselves 
to the series of speeches delivered at Tuti- 
corin between the 19th of February and the 
5th of March 1908. As to them there is no 
doubt that they formed a regular course of 
discourses made in pursuance of the agree- 
ment; the speeches made at Tinnevelly on 
the 9th and 11th of March 1908 probably did 
not form a part of that course and it may be 
doubted therefore whether they can be ad- 
mitted to prove the object of the agreement 
though statements made in them may be ad- 
missible for other purposes—as for instance,, 
under section 10 of the Indian Evidence Act. 

Now, whatever may have happened before 
the 19th of February it is clear that on that 
day Subramania Siva made aspeech in which 
in plain language he put before his audi- 
ence the goal to which they should aspire, 
the overthrowing of the British supremacy 
ia the liberation of India from a foreign 
yoke. 

Thereis no evidence that Chidambaram Pillai 
came late on that day to the meeting but 
assuming that he did, it would be puerile to 
suppose that he did not, in spite of his close 
association with Subramania Siva at this 
period, know soon after this meeting what it 
was that was said. However, on the 19th of 
February 1908, Chidambaram Pillai was not 
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so late but that after his speech Subramania 
Siva was able to make a second speech. 
Now Chidambaram Pillar followed Subra- 
mania Siva with a speech of his own. It con- 
tains no word of dissent from Subramania 
Siva’s views but it is occupied mamly with 
tke promotion of Sangam or Association, the 
members of which were to pledge them- 
selves to consume only goods manufactured 
in India (vide page 174 of the printed evi- 
dence). The speech reads as though the 
Speaker had doubts as to the legality of the 
Association, and knew that his audience had 
similar doubts: he tells them that it is not 
„illegal, that the fears entertained by Euro- 


* peans were groundless, that they must not 


be afraid to join, that he will bear the burden 

* if anything goes wrong, and finally that 
there is no need for fear (this seems to be 
the connection) because that part of the people 
of India which is anyhow fated to die m 
one year could, if they would make up their 
minds to die at once, do away with all the 
Europeans in the country. 

On the 22nd of February 1908, he advances 
the matter a little by pointing out three ways 
“to re-gain our lost position.” Refuse to 
buy foreign goods, refuse to appeal to the 
authorities on any occasion, and refuse the 
education of Government schools: they must 
do this, if they want to obtain Swaraj. 

On the 23rd of February 1908 the idea 
is again made clearer: if all the Indians unite, 
the Europeans must leave the country: we 
could easily drive them away by force, but 
though we ought not to use force, we ought 
to have no fear of them: our method of driv- 
ing them out is to boycott foreign goods and 
then they will have to go. 

On the 24th of February 1908, he excuses 
his non-production of the promsied rules of 
the Sangam by saying that he has to alter 
them in consequence of a sympathetic speech 
by Lord Marley. The Sangam is therefore 
political, not commercial, or at any rate not 
solely commercial. 

On the 26th of February 1908 the appellant’s 
speech is concerned with the boycott of the 
Madura Company and the strike at the Coral 
Millsand contains no further suggestion for the 
attainment of Swaraj through boycott. Then 
followed speeches in private places . and on the 
28th ‘of February 1908, the day on which the 
District Magistrate wasin Tuticorm, the 
appellant was found dissnading the mill hands 


from continuing the strike : “ go back to work” , 


was his advice “ but demand more pay. ” 
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On the Ist of March 1908, though the appel- 
lant was present he did not speak except to 
close the meeting apparently because it was 
necessary that day to close carly. 

On the 4th of March 1908, he again con- 
tmues his course and after giving a somewhat 
optimistic sketch of the prospects of the Swa- 
deshi Steam Navigation Company and the 
cotton spinning business he agan explains 
that the way to obtain Swaraj is to avoid the 
courts both civil and criminal: then the Gov- 
ernment will see that wehave no need of them 
and will of necessity yield: we must show 
that we want no foreign help. 

In all these speeches, there is no word of 
dissent from Subramania Siva’s cult of “ Ab- 
solute Swaraj’. On the contrary, this ‘Absolute 
Swaraj’ 18 to be arrived at by means of the 
boycott and abstention from allreconurse to the 
authorities. Swaraj through boycott is the 
burden of the speeches and the Swaraj aimed 
at clearly involves the departure of all foreign- 
ers from India. 

It may be that Chidambaram Pillai’s own 
object was to some extent commercial: he was 
interested to a great extent in the Swadeshi 
Steam Navigation Company and other indus- 
trial enterprises and he may have discovered 
by the 19th of February 1908 that ordinary 
commercial competition was not likely to be 
effectual against such powerful and long es- 
tablshed rivals as the British Indian Steam 
Navigation Company and the Coral Mills, and 
that his best chance of success was to secure 
the adhesion of his countrymen to his concerns 
by appeals to patriotic motives. 

To succeed, ıt was necessary to instil into 
their minds an aversion from everything 
foreign, and it may be that some such object as 
this inclined him to the adoption of the politi- 
cal programme of ‘ Absolute Swaraj? That he 
did adopt that programme his speeches leave 
no room for doubt. 

It is true that in another case (S. C. No. 2 
of 1908 on the file of the Court of the Additi- 
onal Sessions Judge of Tinnevelly : Criminal 
Appeal No. 492 of 1908 on the file of the High 
Court) he did allege and call evidence to” 
prove that he expressed dissent from Subra- 
mania Siva’s interpretation of the word ‘Swa- 
raj’ but except for that belated disavowal, (1f 
we can consider it in this case) the evidence 
in support of which we have found ourselves 
unable to accept, there Js nothing to suggest 
that his views in any way differed from 
those of Subramania Siva. He cannot be 
acquitted of disloyalty merely because he depre- 
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cated violence; and his exhortations not to 
create disturbances and his acquiescence in 


` the request of the authorities as to closing a 


meeting carly are in our opinion due to a na- 
tural desirethat the course of the meetings 
should not be interrupted. He was then as 
his speeches show in accord with Subramania 
Siva’s views . he organised the series of spee- 
ches with Subramanin Siva, in which Subra- 
mania Siva’s rôle was that of the political 


-propagandist while he himself followed up 


with his economic disquisition. Tach entered 
from time to time on the other's ground and 
the goal to which both pointed was the depar- 
ture of all foreigners and all things foreign 
from the land and the resulting Swaraj and 
prosperity. 

The evidence leaves no room for any real 
doubt that the political speeches of Subra- 
mania Siva were a part of the programme, and 
the delivery of those speeches involved,as we 
have found in Criminal Appeal No 503 of 1908, 


- the excitement of disaffection against the Gov- 


ernment. This was one of the things to be done 
in pursuance of the conspiracy, and as soon as 
it was done, the appellant was guilty. 

The charges are in respect of the speeches 
of Subramania Siva delivered on the 23rd and 
25th of February and the 5th of March 1908 
and we have found, on a consideration of all 
the evidence and after hearing counsel for 
both the appellants, that those speeches con- 
stituted offences punishable under section 
124 A of the Indian Penal Code. The appel- 
lant V.O. Chidambaram Pillai was therefore 
rightly convicted. 

As regards the question of punishment, we 
think that in this case asim Criminal Appeal 
No. 503 of 1908 the law will be vindicated by a 
sentence of 6 (six) years’ transportation. 

Subject to this modification of the sentence, 
the appeal of V. O. Chidambaram Pillai is 
dismissed, 

Appeal dismissed. . 


MADRAS HIGH COURT. 
CURIMINAT, APPEAL No. 492 or 1908. 
November 4, 1908. 

Present -—Siv Charles Arnold White, Chief 
Judge and Mr. Justice Miller 

Yn re V. O. CHIDAMBARAM PILLAI— 

APPEG®LANT. 
Penal Code (Act XLV of 1860), 83. 124A, 153A 


— Charge not setting forth which speeches of accused 
fell under each of these sections, whether defective— 


Advocacy of boycott of foreign goods as a means of 
getting 114 of Hnglishmen—Sedition. 

A charge against an accused porgon under sections 
124A and 158A of the Indian Penal Code in respect 
of certain speeches delivered by him need not set forth 
which portions of the speeches are within the pro- 
visions of each of the sections A. general stalement 
in the charge to the effect that in making the speech 
the accused attempted to excite disaffection towarda 
Government and to promote feelings of enmity or 
hatred between classes 18 a good charge. Emperor v. 
Tribhuvandas, 10 Bom. L. R, 801, referred to. 

Where the accused in one of his speeches advocated 
the boycott of foreign goods, not as a means for help-« 
ing industries but to get rid of the English from 
India and followed it up by imprécations as to the 
presenco of the English in India aso curse t: the 
country— 


Held, that it amounted*to sedition punishable ander i 


sections 124A and 153A, I. P. ©. 

Appeal against the sentence of the Court 
of the Additional Sessions Judge of the Tin- 
nevelly Division in Case No. 2 of the Calen- 
dar for 1908. 


Judgment.— Mites, J—-The appellant Chi- 
dambaram Pillai has been cenvicted of 
offences punishable under sections 124A and 
153 A of the Indian Penal Code and sentenced. 
to transportation for life: the occasion of the 
alleged offence was a speech made by him at 
the That Poosa Mantapam in the bed of the 
river Tambraparni at Tinnevelly on the night 
of the 9th of March last, 

Objection was taken as in Criminal Appeal 
No. 508 of 1908 to the complaint and the 
anthority under which it was made. Mr. Sada- 
gopachariar did not appear for the appellant 
m Criminal Appeal No. 503 of 1908, but he 
was heard before the hearing of that appeal 
was concluded, and it is after hearing and con- 
sidering his arguments that we have in that 
appeal held that the complaint was sufficient 
and duly authorized. For the same reasons, 
we arrive, in this appeal, at the same conclusion. 
It is further contended that the charge is defec- 
tive because it does not set out what portions 
of the speech of the accused are within the pro- 
visions of section 124A, and what are within 
those of section 153A of the Indian Penal 
Code. 

The whole speech is set out. The charges 
are that, in making the speech, the accused nt- 
tempted to excite disaffection towards Govern- 


‘ment and to promote feelings of enmity or, 


hatred between classes. It is one of the ar- 
guments for the defence thatthe true intent 
can be arrived at only by a consideration of 


the wholespeech, andthat being so, it is not. 


easy tosee what further information the ac- 
cused can properly require (see Emperor v, 
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Tribhucandas (1). We hold that the charge 
is not defective. 

The argument on the merits proceeds upon 
two principal grounds. It is contended (first) 
that the speech was not delivered as reported 
and (secondly) that it is not seditious. The 
circumstances in which the speech was deliver- 
ed are set ont in paragraph 5 of the learned 
Additional Sessions Judge's judgment and 
are not in dispute 

The appellant’s speech was reported by the 
prosecution second witness, Krishnasami Nai- 
du, Police Inspector of Tinnevelly, who al- 
leges that he was deputed to attend the meeting 


« anf that as ‘Special Branch Inspector’ it is 


his duty to take notes “of speeches made on 
such occasions. It is the case of the appellant 
that this witness was not present atthe meet- 
ing and several witnesses are called to say that 
they did not see him there. Of these defence 
witnesses Nos. 1, 3 and 4 did not at that time 
know him by sight: the defence 2nd witness 
did not seg the prosecution third witness, Ins- 
pector Viraragava [yer either, though it is 
certain that that officer was prosent: and 
the defence 8th witness did not see the pro- 
secution second witness. Against this is the 
statement of the second and third witnesses 
for the prosecution which we unhesitatingly 
prefer. The prosecution second witness was 
not in uniform: no attempt has been made to 
show that he was not in Tinnevelly on the 9th 
of March 1908 and if he was in Tinnevelly 
there is every probability that he was present 
at this meeting: and it is improbable that if 
the report of the speech was subsequently con- 
cocted, the note would have been attributed 
to a man who was not present. The defence 
pointed ont certain discrepancies as to the 
receipt of the orders to attend the meeting 
and the place where the officers stood or sat 
On the latter point, the Additional Sessions 
Judge says that the discrepancy was cleared 
up when he visited the Mantapam with the 
Assessors and Vakils, and no doubt.the ledge 
where the prosecution second witness sat can 
be properly described as ‘on the Mantapam’: 
on the former, there is no important difficulty: 
it is not likely that either witness is deliber- 
ately telling a false story which can be con- 
tradicted by his superior officers. 

It may bs that the prosecution third wit- 
ness, Viraragava Iyer, ought to have taken a 
note, but we do not think the fact that he 
did not do so, helps to prove that Krishnasami 
Naidu could not do so. 

(1) 10 Bom, L, B, 801, 
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Evidence was called to prove that at the 
place where the prosecution second witness, 
sat, there was not sufficient light to enable 
him to take a note, but we do not think this 
is proved. The police-officers say that the 
Mantapam was well lighted all round, and 
that seems probable considering the occasion. 
Even if most of the lights were on the western 
side of the Mantapam, it does not follow that 
the southern side would be so dark that notes 
could not be written. There were certainly 
open lights on the top of the Mantapam which 
gave a bright light, though certain of the 
defence witnesses ignore them when ques- 
tioned on the subject of lighting, and this 
light would have been diffused round the 
Mantapam. Itis probable, we think, that there 
was plenty of light. We are -not prepared 
to accept the evidence of the defence witnesses 
as entirely accurate on this point; but who- 
ther there was plenty of light or not we have 
no doubt that there was enough to enable 
notes to be recorded. ; 

Then, it is suggested that the notes are too 
neatly written to have been written at the 
spot. We do not taink that their neatness is 
incompatible with their having been recorded 
as alleged, but we cannot accept as perfectly 
accurate the statement of the prosecution third 
witness that nothing but such unimportant 
words as ‘listen’ was omitted. 

The defence witnesses are not unanimous as 
to the pace at which Chidambaram Pillai 
spoke (vids deposition of the defence 7th wit- 
ness) but no doubt no note not recorded in 
shorthand could contain everything that was 
said by the speaker. The police recorded what 
appeared to them important and there seems 
no reason why they should not have done so 
with substantial acenracy. It is probable 
that they did not record all that was said 
about B. C. Pal ina- whose hononr the 
celebration was held but we do not think that 
because the witnesses have to some extent ex- 
aggerated the completeness of the report, we 
need doubt the accuracy of what has been re- 
corded. We may fairly then ask the defence 
to point out how the plain meaning of the 
sentences recorded was altered or modified or 
explained away by anything else which the 
speaker said but the reporter omitted. No 
evidence has been given that anything was so 
said. The defence witnesses who speak, on 
this question merely deny that they heard any- 
thing said about the Government or Europe- 
ans. The defence witnesses generally give 
an account of the topics dealt with inthe 
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speech, which does not materially differ from 
that of the police. The speech opened, they 
say, as the police also say, with some account 
of the hero of the celebration, B. C. Pal, and 
it continued with a dissertation on industries, 
boycott of foreign goods, panchayats and na- 
tional education. The police omit only edu- 
cation of these. It is in the speaker’s method 
of treating these subjects that the report 
differs from the: defence evidence, and we 
prefer the evidence of the report made on the 
spot and sent before noon on the next day to 
the Polce Superintendent’s Office. No note 
of the speech 18 produced by any defence wit- 
ness, and the memory of friends and partisans 
is not to be altogether trusted. We think 
there can be no doubt that the principal de- 
fence witnesses were partisans of the accused. 

It is argued that the appellant wonld not 
have ventured to make the speech recorded 
in the presence of the police and when he 
had come to Tinnevelly for the purpose of 
standing his trial in the security proceed- 
ings; but we find nothing im the evidence to 
indicate any improbability in this. The 
fact that he spoke at such a meeting at all 
indicates that he was not of a very submis- 
sive temper. We must hold with the Addi- 
tional Sessions Judge that the speech 18 report- 
ed with substantial correctness. 

The next question is, whether it is sediti- 
ous: was it'intended to excite disaffection (a 
word which includes “ disloyalty and all feel- 
ings of enmity”) or to bring the Government 
into hatred or contempt. 

The prosecution has put in evidence, spee- 
ches made by the appellant at Tuticorin on 
the 19th and 23rd of February 1908 and a 
speech made at Tmnevelly on the lith of 
March 1908 to show the ‘animus’ or intention 
with which the speech of the 9th of March 
1908 was delivered ; and the defence have for 
the same purpose put in evidence, speeches of 
the 22nd and 24th of February and the 4th of 
March 1908, as recorded by the Police. 

The speech of the 9th of March 1908 is 
set oul almost as recorded by the police in 
the judgment of the Additional Sessions 
Judge (paragraph 7) and we neod not repro- 
duce it here. 

We need not discuss the opening eulogy of 
B.C. Pal. Lf, which is by no means clear, 
the police-officer has misquoted Tiruvalluvar 
jn recording the substayce of a verse recited 
by the accused, that, as the Additional Ses- 
sions Judge observes, is an indication that the 
report was not concocted; but we need not 
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consider further that part of the speech ‘hor 
the closing account of the state of affairs at 
Tuticorin and the speaker's dealings with the 
District Magistrate. There is clearly nothing 
seditious in that 


But we find these passages in the speech .— 

“ As soon as the Enghsh people set foot in India, po- 
verty also made ita appearence. in the country. «So 
long as the foreign Government exists we shall not 
prosper Bolong as we continue to be the servants 
and slaves of foreigners we shall have to endure hard- 
ships. € e * * + . 

+ 4 ka * # wr # 

* + # Throe-fourths of the Englishmen now in India 
are traders. If we all unite and make up our minds 
not to purchase their goods what business will they 
have hero ? They must nllerun back to their country.” 

He advocates the boycott of foreign goods 
not as a means for helping Indian industries, 
but as a means for getting rid of the English. 

“ Besides, if we avoid going to these accursed Civil 
Oriminal and Police Courts, tho remaining one-fourth 


of the English will have no work todo. Thus all tha 
white men will ren away from our country. « 
* o> F x * ot * 


+ * Being 33 crores of people how astonishing it in 
that we are slaves to 3 crores. The cause of our 
growing poorer day by day is that 180 crores of rupees 
are carried away each year in steam ships to a country 
8,000 miles away. What country can stand such treat- 
ment as this ?” 

The dominant note of this portion of the 
speech is to get rid of the English, the govern- 
ing class. 

It is perhaps not astonishing that the 
speaker's programme struck one of his hearers, 
as not being altogether practical, but it is not 
suggested that it was not seriously offered to 
the audience, and the speeches of the 22nd of 
February and the 4th of March 1908 contain 
much the same advice. 

Now, here, nothing is said about Self- 
Government under British supremacy, or Colo- 
nial forms of Government. The accused says 
that on the 24th of February 1908 he explain- 
ed his idea of Swaraj and calls two witnesses, 
defence 23rd and 25th witnesses, to` support 
him. There are reasons for doubting the truth 
of this statement but even if on the 24th Feb- 
ruary he said he would accept a form of Swaraj 
not incompatible with a foreign supremacy, 
that is not what he put before his Tinnevelly 
hearers on the 9th of March 1908. What is to 


be aimed at is the retirement of all foreigners. 


necessarily including in this, the non-trading 
one-fourth persons authorised by law to ad- 
minister executive Government (section 17, 
Indian Penal Code). 

We have anxiously considered whether it 
may not be possible to regard this speech ag 
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giving expression only toa legitimate aspira- 
tion, an aspiration, that is, which it is legiti- 
mate to commend for the acceptance of the 
public. But we do not see how we can recon- 
cile it with loyalty to the Government as esta- 
plished by law in British India or regard it as 
other than an attempt to excite disaffection to- 
wards the Government. 

In our opinion, the appellant has been aa 
ly convicted of offences under sections 1 
and 153A of the Indian Penal Code. We re- 
cognise the gravity of the offence and we do 
not doubt that the Additional Sessions Judge 
was justified in taking into his consideration 
as a guide to a proper sentence, factors other 
than the speaker, the speech itself and the au- 
dience to whom it was addressed. But we 
think the law will be vindicated by a sen- 
tence of four (4) years’ transportation on the 
conviction under section 124A, Indian Penal 
Code, (we pass no sentence on the conviction 
under section 153A, Indian Penal Code) ; 
this sentence to run concurrently with the 
sentence of six (6) years’ transportation 
passed in the other case (Criminal Appeal No. 
491 of 1908 on the file of the High Comt). 

Sentence reduced’ 


CALCUTTA HIGH COURT. 
REGULAR Civi Arrear No. 478 or 1906. 
January 18, 1909. 

Present:—M.1. Justice Sharfuddin and Mr. 
Justice Coxe. 

AMAR CHANDRA KUNDU AND OTHÐRS— 
PRINGIPAL DaFeNDANTS-—APPELLANTS 


versus 
RAM SUNDAR SAHA AND otHers— 
PLAINTIFFS. 
SRIMATI RUKINI CHAUDHU RANI, 
AND OTHERS—~pro formå Durunpaxts— 
ESPONDENTS, 

Transfer of Property det (IV of 1882), 8. 78-—Mort- 
gaged property acquired by Government—Subsequent 
mortgage—Lien on compensation money. 

When a mortgaged property is acquired by Govern- 
ment the mortgago lien attaches to the compensation 
money. Heera Lal Chowdhry v. Janokee Nath 


. Mooherjee, 16 W. R. 2322, roforred to 


When a person mortgages property that does not 
belong to him and that property is subsequently 
converted by Government into money, the sgo called 
mortgagco has no lien on the proceeds, that can prevail 
against the claims of other creditors. 

Therefore, where 8 certain property was mortgaged 
to the defendants in 1891 and ın 1894 the Government 

ired it and in 1896 it was again mortgaged to the 
plaintiffs ; held, that, the second mortgage was invalid 
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as the mortgagor's interest in the property had ceaser. 
to exist at the timo of the second mortgage, and thar 
therefore the plaintiffs could not claim, any lien over 
the compensation money awarded for the property 
which though ostensibly mortgaged to them had vested 
absolutely m Government bofore the mortgage 

Babus Dwarka Nath Chakravartt and Akshoy 
Kumar Banerji, for the Appellants. 

Babus Nilmadhub Bose and Dhirendra Lal 
Kastgir for the Respondents. 

Judgment.—This is an appeal against the 
judgment of the first Subor dinate Judge of 
Sapon dated the 17th of September 

1906. 


The plaintiffs are the sons of and heirs of 
Ram Kawal Shoba and Ramballabh Shoba. 


The pro formd defondants Nos. 5-8 were pro- 


prietors of cortain properties and as such they 
mortgaged those properties to the principal 
defendants on the 2nd of July, 1891, one of 
the Mahals thus mortgaged was lot No.3 of 
the first schedule of the plaint. 

On the 19th of July 1893; a declaration was 
made by Government underthe Land Acquisi- 
tion Act for acquiring a portion of lot No.’3. 
On the 2nd of April 1894, the Collector took 
possession of the portion thus acquired ‘by 
Government. This appeal relates exclusivély 
to that portion. 

On the 25th of November 1895, the mort- 
gagors executed another mortgage bond in 
respect of some properties in favour of the 
late Ram Kewal Shoba and Ramballabh Shoba 
the predecessors in title of the plaintiffs ; and 
uguin on tho 2156 of August 1896, they 
executed another mortgage bond in respect of 
the properties specified in schedule 1 of the 
plaint, in favour of the said predecessors in 
title of the plaintiffs, the amount due on the 
mortgage bond of the 25th of November 1895, 
being a portion of the consideration for the 
second bond. It would appear therefore that 
the principal defendants Nos. 1-4 ave the first 
mortgagees and the plaintiffs if their predeces- 
sors can be regarded as mortgagees at all, are 
the representatives in interest of the second 
mortgagees of the property to which this appeal 
velates. From the above synopsis of the dates 
of the different transactions mentioned above, 
it would appear that on the date of their 
second mortgage namely the 2lst August 
1896, the mortgagors had ceased to have any 
interest in that portion of lot No. 3 which «vas 
acquired by Governmgut and taken possession 
of by the Collector on the 2nd of April 1894, 
as the land thus acquired vested absolutely in 
Government free of all incumbrances from 
the date of possession, 
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` The Collectox’s award was contested by the 
< pro formå and the principal defendants as mort- 
gagors and mortgagees of the land im ques- 
tion. They fought the matter out up to the 
High Court with the result that ultimately 
a decree for Rs. 34,726 was passed as com- 
pensation for the land acquired by Govern- 
ment. The mortgagors were owners of only 
three-fourths of the land thus acquired and 
thei sharein the compensation money would 
be in proportion to their interest in the land 
acquired, 

The principal defendants as first morigagees 
claim a lien on the compensation money as the 
land acquired by Government had been mort- 
gaged to them prior to its acquisition. Their 
mortgage being a valid mortgage, their lien is 
said to have been transferred to the compensa- 
tion money awarded for the mortgaged pro- 


perty. 


The principal defendants us first mortgagees 


obtained a decree on their. mortgage on the 
30th of June 1899. We find that the decree 
thus obtained by the principal defendants was 
two-fold; namely, a mortgage decree for Rs. 
49,051 and a money and personal decree for 
Rs. 17,617-10. This point has been disputed. 
and it is contended by the vespoudents that 
the appellant's decree for Rs. 49,051 included 
the sum of Rs. 17,617. But this is clearly 
erroneous. The judgment on which the decree 
is based begins thus: “ In June 1891 Gogan 
executed in favour of the pluintiff a mortgage 
deed for Rs. 30,000 hyhothecating some of tho 
family properties. Of this sum Rs. 19,792 
purported to bo for loans received Rs. 5,207 
per cash then paid and Rs. 5,000 for future 
advances.” This shows that the sums of 
Rs. 19,792 and of Rs. 10,207 (Rs. 5,207 plus 
Rs. 5,000) were entirely distinct. Later on 
we find the passage “ We must hold there- 
fore that all the members of the family are 
liable for the debt incurred by Gogan prior 
to the date on which the mortgage bond was 
executed, and that to that extent there was a 
good charge on the family property. As re- 
gards the debts subsequently incurred includ- 
ing the sumof Rs. 10,207 advanced on the 
mortgage we think that there was no good 
chargeimposed by the mortgage bond.” Finally 
there was a mortgage decree for the sum of 
Rs. 19,792 ote , and a porsonal decree “for the 
balance of the money decreed in the Lower 
Court with costs etc.” The decree shows that a 
mortgage decree was passed for Rs. 49,051-9-5 
mado up as follows. — |, 
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Rs. A. P. 
Principal 19,792 11 0 
Interest 20,369 1 0 
Do 6,700 4 9 
Costs 1,745 2 0 
Do. 444 6 8 
Total 49,051 9 5 


and it was “ further ordered and decreed that | 
the defendants do pay to the plaintiffs the sum 
of Rs. 17,617-10 ° with interest and costs. 
These extracts make it quite clear that the 
claim for which a pergonal decree was giten, 
was quite distinct from the claim for which a 
mortgage decree was given 

The plaintiffs also as second mortgagees 
brought a suit on the strength of their mort- 
gage and obtained a decree on the 12th of July 
1898, for a sum of Rs. 8,837-8 and for Rs. 601 
on account of costs and also for interest on the 
pending period and fniure interest. 

It is worthy of note that the plaintiffs who 
are the second mortgagees were no parties to 
the decree obtained by the principal defendants 
as first mortgagees ; and ihe principal defend- . 
ants were no parties to the decree obtained 
by the plaintiffs. In the present case the 
pro formå defendants who are the mortgagors 
do not appear at all. 

In. the suit which has given rise to the 
present appeal the plaintiffs claim that they 
‘have a lien on the balance of the compensation 
money in their mortgage right and they pray 
that an account be made of the amount due to 
the principal defendants on account of their 
first mortgage and then a decree may be 
awarded to the plaintiffs against them for the 
amount that may be found to have been drawn 
by them in excess of their mortgage decree. 
They further pray that a decree may be passed 
in their favour as mortgagees for the amount 
in deposit mentioned in schedule II of the 
plaint and they also claim the entire cost of 
the suit. ; 

The Subordinate Judge has given a decree 
to the plaintiffs to the effect that out of tle 
amount taken by the principal defendants 
from the Treasury the plaintiff do get a decree 
for Rs 1,185 against the principal defendants 
who appear to have overdrawn that amount 
and further that they also get a decree for the 
sum of Rs. 6,356-14-11, at present lying in the 
Treasury. 

The principal defendants now appeal to this 
Court and the grounds taken are — (I) That 
inasmuch as the mortgagor's interest in that 
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portion of the lot No. 3 which was acquired 
by Government, had ceased to exist on the 2nd 
of April 1894, they could not validly mort- 
gage that portion to the plaintiffs’ predeces- 
sors in title on the 21st of August 1896, and 
hence they can claim no lien on the compensa- 
tion money lying in the Treasury. (II) That 
their claim is barred by the Statute of Limit- 
ation with regard to the money drawn by 
ethe defendants. (IIT) That the defendants 
are entitled to be credited with the actual 
costs incurred by them in the land acquisi- 
tion proceedings. 

he plaintiffs on` the other hand contend 
that they having obtained a mortgage decree 
and the decree having ordered the sale of all 
themortgaged properties, one of them being lot 
No. 3 of the schedule attached to the plaint 
they have lien on the balance of the compen- 
sation money to which a portion of their 
mortgaged property was converted. In sup- 
port of this contention they rely on a judg- 
ment of the High Court dated the 5th of 
August 1904. This judgment relates to an 
execution case in which the principal defend- 
ants of the present case claim as mortga 
decree-holders the payment of the surplus 
of the amount in deposit. In this case the 
learned judges observed: “In our opinion when 
the property covered by the mortgage was under 
the Land Acquisition Proceedings converted 
into money, the lien which was attached to the 
property (lot No. 3) was transferred to that 
which then represented the property ; namely, 
the compensation standing to the credit of 
the mortgagors (pro formå defendants in the 
present suit) in the collectorate and we can 
see no reason why the mortgagees (plaintiffs 
of the present suit) in satisfaction of their 
decree should not be allowed to take ont 
execution against the money in the collecto- 
rate. The obvious object of section 88 of 
the Transfer of Property Act is to secure 
this payment of the mortgage debt by trans- 
ferring the mortgaged property into money 
and the mere fact that the mortgaged pro- 
perty hag been changed into money by some 
authority other than the Court, would not, 
in our opinion, dis-entitle the mortgagee from 
recovering the amount of hig debt out of that 
money.” Another passage in that judgment 
is: “In our opinion a decree-holder is en- 
titled to obtain through the court which 
‘granted him the decree. in satisfaction of that 
decree, out of the money awarded as com- 
pensation on the acquisition of the mort- 
gaged property by Governmont, that money 
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representing so far as they are concerned; the 
property which was hypothecated to them 
as security for the mortgage debt.” We have 
read this judgment very carefully but we 
think that all the necessary facts were not 
fully represented to the learned judges who 
decided that case, as we do not find iw the 
said judgment any passage indicating that 
they were aware of the important fact that 
the so called mortgaged property had vested 
in Government sometime before it was mort- 
gaged to the plaintiffs. In fact reading the 
judgment as a whole it seems almost certain 
that the learned judges were under the im- 
pression that the land -had been mortgaged, 
while still the property of the mortgagors. 
Moreover the judgment was passed in the 
execution of the decree obtained by the 
plaintiffs which ordered all the mortgaged 
properties to be sold. Even if the learned 
judges had been informed of the fact that 
on the date of the plaintiff's mortgage} the 
mortgagors had ceased to have any interest 
in the property acquired by Government they 
could not have gone behind the decree. Tho 
present suit is a regular suit in which it has 
to be decided, independently of the judgment 
above referred to, whether the plaintiffs can 
claim any lien over compensation awarded for 
property which wthough ostensibly mortgaged 
to them, had vested absolutely in Government 
before the mortgage. For these reasons, we 
do not think that the judgment of thé'High 
Court referred to above 18 conclusive in favour 
of the plaintiffs, It may be admitted. that 
when a mortgaged property is acquired by 
Government the mortgage lien probably atta- 
ches to the compensation money. It is true 
that section 73 of the Transfer of Property 
Act refers only to sale proceeds of property 
sold for arrears. But it has been pointed 
out on behalf of the respondents that even 
before this statutory provision it was held in 
Heera Lal Chowdhry v. Junokee Nath Mookerjee 
and others (1), that if mortgaged property 
was sold for arrears of revenue the mortgagee 
had a charge on the surplus, if any, after the 
payment of arrears on general grounds of 
equity which would, of course, apply equally 
to the case of land acquired by Government 
for public purposes. But although on behalf 
of the respondents many authorities hæve 
been referred to, they eall relate to cases of 
vahd mortgages and do not apply to the facts 
of the present case in which the mortgage by 
the pro formá defendants to the plaintiffs was 
` (1) 16 W. R. 222 
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a mortgage of property which did not belong 
to the former and was therefore ab initio 
invalid We can find no authority for hold- 
ing that when a person mortgages property 
that does not belong to him and that property 
is subsequently converted by Government 
into money, the so called mortgagee has a 
lien on the proceeds that must prevail against, 
the claim of other creditors. Tor the above 
reasons we are pf opinion that the pluintiffs 
are not entitled to a lien on the balance of the 
compensation money in the hands of the Col- 
lector. It is admitted clearly by the learned 
pleader for the appellants that the respond- 
ents are entitled to share vateably in the 
compensation now in the Collector's hands, 
as holders of a decree fur money. Relance has 
also been placed on an order passed in execu- 
tion of the plaintiffs’ decree to the effect that 
“the decree holders in this case are therefore 
entitled to get, under their second mortgage, 
any money left of the sale proceeds of the 
mortgaged properties in execution case 
No. 238 after the debt under the mortgage in 
that case is satisfied.” Execution case No. 233 
was the execution of the appellant’s decree. 
It is argued that this order was passed under 
section 295 of the former Code in the presence 
of the appellants and that as it was not 
attacked by a suit within-one year it is final 
and binding upon them. But clearly the 
order cannot have this effect. In the first 
place it relates to sale proceeds und com- 
pensation for land acquired for public purposes 
is not sale proceeds, secondly, the order clearly 
was not intended to effect a rateable distribu- 
tion of assets amongst all the creditors. 
It merely ee the so called mortgage 
of the plaintiffs to that of the appellants and 
it does not appear that the personal decree of 
the latter was ever taken into consideration. 
We cannot, therefore, regard this order as 
concluding the appellants. After holding, as 
we do, that the plaintiffs have no hen on the 
compensation money it is evident that so far 
as the money actually drawn by the defend- 
ants their claim is simply a suit for money 
and is barred by limitation, the money having 
been drawn on the 24th July 1902. 

Ag to the last point, that is to say, that the 
defendants ave entitled to be credited with the 
attual costs incurred by them in Land Acquisi- 
tion case, we thinkethat although it was 
through the exertions of the principal defend- 
ants that thf amount of compensation was 
greatly increased, they should be allowed only 
reasonable costs and we #hink that the costs 
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allowed for that litigation by the Lower 
Court are reasonable. 

Tho appeal will, therefore, be decreed. The 
decree of the Subordinate Judge so far as 
it affects the sum of Rs.1,185 will beset aside. 
With respect to the sum of Rs. 6,356-14-11 
the plaintiffs will be declared entitled to so 
much ont of it as they can lawfully obtain 
under section 73 of the Code. Their success 
beng so small, the order of the lower courk 
as to costs will be set aside and the appellants 
will be entitled to their costs of this Court. 

P.S. We have heard the pleaders as to the 


rinting cost. We allow a sum of Rs’ 400° | 
printing A : 


as cost of the paper book. 
6 Appeal allowed. e 





PUNJAB CHIEF COURT. 
Civie Revrsiox No. 728 or 1908. 
November 6, 1908. . 

Present :—Mr. Justice Robertson 
BUNWARI LAL—(DECREE-HOLDER)— 
PETITIONER 
versus 
ABDUL GHAFUR KHAN AND ornery— 
(JUDGALENT-DEBTORS) — RESPONDENTS. 
~ Cwwil Procedure Code (Act XIV of 1882), s8. 230, 214 
and 257A—Decree agamest soverus judgment-debtora—- 
Agreement by ons altering terms of dechee, Effect of- 
Estoppel—Deciee time-barred against some judgmgna- 
debtors, whether others can benefit from that bar— 

Tomitation 

When the parties to a decree como into Court with 
un agreement to alter its terms and the Court passes 
an order modifying the terms of the decree in accord- 
ance thorewith, cithor party is estopped from denying 
the vahdily of the order Muhammad Akbar Khan v. 
Daya Nath, 200 P. R. 1889; Sadasiv Pillar v. Rama 
Imga Pilla, 15 B. L. R. 388; 24 W. R. 198 
(P C); Pisani y. Attorney General of Gibraltar, 5 L, 
B P.C, 616, followed. 

Tf the exccution of a decree against several judg- 
ment-debtors is time barred us regards some judgment- 
debtors, it does not thereby becomo necessanly timo- 
barred aguinst others 

Facts.—On 24th October 1894, B. obtained 
against A. and two others a decree to cut and 
get possession of certain trees. On 2nd March 
1895, the Appellate Court modified the decree 
by awarding B. Rs. 99 in cash instead. 

On 25th July 1895, when A 's property was 
actually under attachment, only A. and B. 
came into Conrt with an agreement to 
pay the decree by four equal instalments and 
in default uf once. The Ist instalment was 
due on 15th June 1896, and the last was pay- 
able on 15th June 1899. 

On 30th July 1895, the Court accepted the 
agreement and released A.’s property from 


[1909 


4 


Vol. I] 


attackment, 13.’s last application for execu- 
tion of the decree was filed on 15th August 
1907. A. and the two other judgment-debtors 
contended that execution of the decree was 
barred by section 230, ©. P. C., 1882, read 
with section 22 of Act XV of 1877, even if the 


- order of 30th July 1895 altered the original 


decree. 
Both the Courts below rejected the applica- 
tion as time barred. 
Lala Sangam Lal for Petitioner. 
* Mr. Sundar Das for Respondents. 
Judgment —I am unable to agree with tho 
conclusions conre to by the Lower Courts. 
In the first place I do not find it necessary 


e" to hold that because the txecution of the de- 


cree is time-barred as regards the other judg- 
° ment-debtors it is time-barred against Abdul 
Ghafur. No authority is quoted for this view 
and I do not think it is sustainable. 
It appears that the judgment-debtor’s pro- 
perty was actually under attachment when 
on 25th July 1895, the decree-holder and the 
judgment-debtor came into Court with an 
agreement to pay the decree by instalments. 
This agreement was accepted by the Court and 
embodied in the decree. Being a consent 
proceeding the principles laid down by 
Their Lordships of the Privy Council in 
Sadasion Pillai v. Ramalinga Pillai (1) and 
Pisani v. The Attorney-General of Gibraltar 
(2) in which it was held that when 
a Court has general jurisdiction over the sub- 
ject matter of a claim parties may be held to 
an a A kng that the questions between them 
should be heard and determined by proceedings 
contrary to the ordinary cursus curiw. (See 
also Nawab-Zada Muhammad Akbar Khan v. 
Daya Nath (8); Dinonath Sen v. Gooroo Churn 
Pat (4). Here I think Abdul Ghafur is clear- 
ly estopped from denying the validity of the 
order of 30th July 1895. He fully assented 
to it and as a result his property was released 
from attachment. He cannot now go back 
from his assent. I hold, therefore, that as 
regards Abdul Ghafur the execution of the 
decree was not barred by limitation and to 
that extent “set aside the orders of the lower 
Courts and return the application to be doalt 
with on its merits, 
Petition Allowed and Cause Remanded. 

3 16 B. L. R. 383; 24 W. B, 198 (P.C). 

2) 6 L R., P. C. 516. 

(8) 200 P. R. 1889, 

(4) 21 W.R, 810, 
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CALCUTTA HIGH COURT., 


Crvin Ruue No. 3319 or 1908. 
February 4, 1909, 
Present :—Mr. Justice Sharf-ud-din and 
Mr. Justice Coxe. 


GIRINDRA MOHUN ROY CHOWDHURY 
—PLAINTIFF—PETITIONER 
Lersis 
BOCHA DAS—Derenpant—Obprosirn Parry. 

Limitation Act (XV of 1877), ~ 9, Schedule JH, 
Article 70—Instalment Bond—-Wur cı —Mere abstinence 
Jrom suing—Reeerpt of orer-due instalment. 

In the caso of instalment bonds with the stipulation 
of the whole debt becoming duo on tho failuro of pay- 
ment of a certain instalment limitation begins to run 
from tho date of the non-payment of that instalment 
unless there has been a waiver by the payee by the 
acceptance of an.over-duoe instalment. Hurri Pershad 
v Nasib Singh, 21 C. 542; Sitab Chand v. Hyder Malle, 
24 © 281; Hempv Garland, 4 Q. B 619 and Jadab 
Chandra v. Bhairab Chanda, 31 C 297, followed. 

Mere abstinence from suing, thatis, merely allow- 
ing tho dofault to pass un-noticed, does not amonnt 


- to waiver within the meaning of Art 75 of Sch IT of 


the Limitation Act; but subsequent acceptance of 
an over-due instalment operates as 8 waiver. 
Chens Bash v. Kadum, 5 C.97 , Nobodip v. Ram Krishna, 
14 0.397; Mon Mohun v. Durga Ohuan, 15 O. 602; 
Hurro Nauth v. Maheroollah, 7 W.R. 21 (F. B.) ; Hemp 
v Garland, 4 Q. B. 519; Hurri Pershad v. Nasib Singh, 
21 0. 542; Jadab Chanda v. Bhatiab Chandra, 31 C. 
287, followed. Rup Narayan v. Gopy Nath, 11 C. W. 
N. 908; Chunder Komal v. Bisaseur rec, 18 C. L. R. 243, 
not followed. Nobocoomar v. Siru, 6 C. 04; Ganesh v 
Madhavrav, 0 B. 75, Nilmadhub v. Ramsodoy, 9 C. 
857 ; Asmatullah v Kally Chun, 7 O. 56, referred to. 

Where limitation to recover instalments due under 
a certain instalment bond had begun to run beforo 
the right to recover.those instalments had vosted in a 
minor: Held, that as the time had once commenced 
to run the minority of tho minor could not arrest tho 
running of limitation. 

Mr. Sinha, Advocate-General, Babus Uma- 
kali Mukherji, Acting Senior Government 
Pleader and D. N. Bagchi, for the Petitioner. 

Babu Hem Chandra Mitra, for the Opposite 
Party. 

Jadgment.—This isa rale granted to the 
petitioner under section 25 of the Provincial 
Small Cause Courts Act. 

The facts giving vise to the present rule are 
that the petitioner was adopted on the 2nd of 
July 1899 (18th of Sravan 1306). His adop- 
tive mother and step-mother were in tempo- 
rary possession of the estate as Hindu widows 
with limited rights which ceased on the dato 
of the petitioner's adaption. ; 

Along withthe estate to which thopetitioner 
succeeded on his adoption there was also an 
instalment bond executed by.the defendant 
in favour of the two ladies mentioned ahovo, 
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The instalment bond above referred to stipu- 
lated for payment of the money covered by 
it in twelve instalments, falling due on the 
dates mentioned in the bond, the second in- 
stalment falling due on the 30th Jaista 1306. 
There was a further stipulation in the bond 
to the effect that in the event of default in 
payment of two consecutive instalments, the 
creditor would be at liberty to recover the en- 
tire amount due on the bond, | 

Tt ae that the petitioner was a minor 
when adopted, and is stilla minor. It farther 
appears that the defendants have failed to pay 
any instalment of the bond. 

30th Jaista, 1306, (12th June 1899) was the 
date on which the 2nd instalment was due, 
and under the stipulation in the bond, the 
cause of action arose on that date as tho defend- 
ants had failed to pay two consecutire instal- 
ments. The adoption of the petitioner took 

lace, as observed before, on the 2nd of July 

899, in within three weeks of the date when 
the cause of action arose, This instalment 
bond is an unregistered docnment and if the 
cause of action arose on the 12th June 1899, 
it was contended that the suit having been 
brought on the Ist of June 1908, was barred 
by the Statute of Limitation. 

The lower Court has dismissed the suit 
holding that the plaintiff's case is barred by 
limitation, and the plaintiff has obtained the 

‘present rule from this Court. 

It is contended that the article of the Limit- 
ation Act that governs the present case is 
Article 75, Schedule II Act XV of 1877. The 
limitation therein provided is three years 
from the date when the first default is 
made unless the payee or obliges waives the 
benefit of the stipulation to sue for the whole 
amount of the bond, and then from the date 
when fresh default is made in respect of 
which there is no such waiver. 

It is contended on behalf of the petitioner 
that the suit was brought after distinctly 
waiving his claim for the first two instalnents 
which had fallen due before his adoption and 
that hence the cause of action arose during his 
minority and his claim was therefore saved 
from limitation. 

Under section 9 of the Limitation Act XV 
of 1877 “when once time has begun to run no 
subsequent disability or inability to sue stops 
ite’ TE the limitation began to run from 12th 
June 1399, the due date of the 2nd instalment, 
under section 9 of the Limitation Act, the peti- 
tioner’s adoption some three weeks after that 
date could not arrest the imitation which had 
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already commenced to run unless the right to 
sue on two consecutive instalments falling due 
was waived. The whole question, therefore, 
binges on the question of waiver. 

A number of authorities has been referred 
to by tho parties in support of their respective 
contentions. 

There is no allegation in the present case 
that there was any acceptance on the part of 
the plaintiff of the over-due instalments. 

It is contended on his behalf that his res 
linquishment of his claim for the first two in- 
stalments amounts to a waiver as contemplated 
by Article 75 Schedule II of the Limitation, Act, 
XV of 1877, and in gupport of his contention’, 
our attention has been drawn to various eu- 
thorities of which the most recent is the case 6 
of Rup Narayan Bhattacharjee v. Gopi Nath 
Mondal (1) where it was decided, that the 
proviso in the bond having been inserted 
for the advantage of the creditor it was 
open to him, if default were made, to sue 
at once for the whole amount, or if he so 
elected, to waive the benefit of the proviso 
which was thus conferred upon him. In 
that snit no claim was made for the first in- 
stalment on the non-payment of which the 
benefit of the proviso was conferred upon the 
plaintiff. We further find in this reported 
case the following observation :—‘T he question 
therefore is whether the suit is barred alto- 
gether as whether the plaintiff, waiving as he 


_has done, the benefit of the proviso to which 


I have referred is not entitled to the instal- 
ments which have accrued due within the limit 
of six years from the date of suit.” This sunit 
was upon a registered instalment bond. The 
authorities relied upon in this case were: Chun- 
der Komal Das v. Bisassuriee Dassia (2), Nobo- 


“coomar Mookhopadhaya v. Sirn Mullick (8), 


Ganesh Krishn v. Madhavrav Ravji (4) and 
Nilmadhub Ohukerbutty v. Ramsodoy Ghose (^). 
It is not clearly stated in this judgment 
whether abstinence from bringing the suit for 
the whole claim was considered as in itself a 
sufficient waiver in law, and tho only fact 
stated is that the suit was not for the over- 
due instalment. It is stated that the plaintiff 
had waived the benofit of the proviso, bat it 
is-not clear how he waived it, 

Ta the case of Chunder Komal Das v. Bisas- 
surree Dassia (2), it was held that an appli- 
cation forthe execution of an instalment decree 
was not barred except as to the instalments 


(1) 11 C W.N. 903. o L. R. H3. 
(3) 6 0. 94 (4) 6 B. 75. 
(8) 9 0 957 
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which “had fallen due more than three years 
before, and that it was optional with the decree- 
holder to realize tho whole decree at once upon 
default being made or to waive his right 
to do so and seek to realize instalments as they 
became due. This was so held following 

Asmutullah Dalal v. Kally Churn Matter (6) 
which was also followed in the case of Nil- 
madhub Chukerbutty v. Ramsodoy Ghose (5). 
We find in the last mentioned case that 
the decision hinged on the construction of the 
decree. The wording of that decree is not 
given in the judgment but is said to have 
been obscure. 

e Thé cases of Nobocoomar Mookhopadhaya 
°y. Siru Mullick (8), and Ganesh Krishn v. 
Madhavrav Ravji (4), have no application to the 
present case. 

In the case of Nilmadhub Chukerbutty v. 
Ramsodoy Ghose (5), the execution was allowed 
to proceed on the ground that the judgment- 
debtor had paid up the over-due instalment 
which was aécepted by the decrec-holder and 
hence it was held that limitation began to run 
inthis case from the time when the judgment- 
debtor stopped making any payment. 

On behalf of the respondent on the other 


_ hand a number of authorities have been placed 


before us in support of his contention that the 
suit was barred by limitation. We propose to 
take up and discuss these authorities one by one. 

In Uheni Bash Shaha v. Kadum Mundul (7), 
it was held that when a debt is made payable 


' by instalments with the proviso that on default 


of payment of any one instalment, the whole 
or so much as may then remain unpaid will 
become due, limitation runs from the time 
of the first default. A subsequent acceptance 
of the instalment in arrear operates as a 
waiver and suspends the operation of the 
law of limitation, but merely allowing the 
default to pass un-noticed does not. The 
word waiver in this authority has been ex- 
plained to mean that where the whole amount 
secured by the instalments becomes payable on 
default of payment of the first imstalment 
and the payee instead of taking measures to 
recover the whole amount accepts payment 
of the instalment in default ho must wait 
till there is a fresh default in tho matter of 
the recovery of the remainder. It was fur- 
ther remarked in this case that the non-recoipt 
of the particular instalment or suffering it to 
fall through by operation of the Statuto of 
Limitation is not a waiver as, if this were ‘so, 
waiver and laches would be convertible terms 
(8) 7 O. 66. (7) 5 0. 97. 
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and the object of the law of limitation would 
be frustrated. 

In Nobodip Chunder Shaha v. Ram Krishna 
Roy Chowdhry (8) it was held that the mere 
fact that a creditor had done nothing to enforce 
the condition in an instrument under which 
the whole debt became duc on failure of pay- 
ment of one instalment, is no evidence of waiver 
within the meaning of the Limitation Act. 
In this case the instalments had been unpaid 
for sometime and as a matter of fact the time 
that the last payment was made was so long 
ago that if the whole amount became due at 
that time the cause of action was barred, 
and upon that state of things the question 
that arose was whether the mere fact that 
the creditor had done nothing but simply 
allowed the matter to sleep without enforcing 
his remedy against the debtor, was any evi- 
dence of waiver within the meaning of the 
Limitation Law. It was held that such a 
condition of things would be no evidence of 
waiver. 

In Mon Mohun Roy v. Durga Churn Gooee (9), 
it was held that where a decree or order 
makes a sum of money payable by instalments 
on certain dates and provides that in defanlt 
of payment of any instalment the whole of tho 
money shall become due and payable and re- 
coverable in execution, limitation begins to 
run from the date of the first default unless 
the right to enforce payment has been waived 
by subsequent payment of the over-due instal- 
ment on the one hand and receipt on the other. 
It was held that the application was barred 
by limitation. The learned Judges who decided 
this case followed a decision of the Full Bench 
in the case of Hurronauth Roy v. Maheroollah 
Moollah (10), where it was held that limitation 
ran from the time when default was made in 
the payment of the first instalment in con- 
sequence of which the wholo amount becamo 
due. The decision of the Full Bench was 
upon a reference made by the judge of the 
Small Cause Court at Kushtea. The above 
decision of the Full Bench is supported by 
an English case, viz., Hemp v. Garland (11). 


In this English case it was held that when a : 


note payable by instalments contains a pro- 
vision that if default be made in payment of 
one instalment, the whole shall be due; the 
cause of action arises upon the first default 
for all that then remained owing to the whole 
debt, and limitation hasto be computed from 
the date of such default. 
9 140. 897. 


(9) 15 C. 808. 
10) 7 W. R. 21, (11) 4 Q. B. 519, 


.. 


52 INDIAN CASES. 


OHOGA LAL v. Musammat PIARIL 


In Hutri Pershad Ohowdhry v. Nasib Singh 
(12), it was held that a clause in the decree 
to the effect that on non-payment of an instal- 
ment by the specified date it should bo in the 
power of the decree-holder to realize tho 
whole amount was not intended to give him 
the option of waiving the default if he pleased, 
but that it implied nothing more than the 
usual condition that on non-payment of an 
instalment the whole decretal amount becomes 
exigible. It was further held that as the 
first instalment had not beon paid on the due 
date, the application for execution not having 
been made within three years from the date 
when the whole amount became due was barred 
- by limitation. It was also heldin this case that 
mere abstinence from suing cannot amount to 
a waiver. 

Kitab Chand Nahar v. Hyder Malla (13), 
was a case of a mortgage bond executed by 
the defendants where bye sum of money was 
made payable by fos instalments and the 
plaintiff was given the liberty in case of any 
default to sue either for the amount of that 
instalment or for the whole amount then 
due; it was held that limitation ran from the 
date of the first default. In this case it was 
remarked that where there is an optional 
right given to enforce payment of money such 
right may be waived, but when it is not 
waived or where there is nothing to show 
that it has been waived limitation would ran 
from the dato when the right accrues. The 
learned Judges who decided this case relied 
upon certain observation of Lord Denman, 
Chief Justice, in Hemp v. Garland (11), veferr- 
ed to above. The observation being :—‘ That 
if he (plaintiff) chose to waittill all the instal- 
ments become due no doubt he might do so; 
but that which was optional on the part of the 
plaintiff would affect the right of the defend- 
ant who might well consider the action as 

from the time the plaintiff had a 
right to maintain it.’ The leaned Judges 
who decided this caso furthor remarked that 
tho money sued for became duo according to 
the terms of the bond when the first default 
in the payment of an instalment: was made 
and it became due none the less because the 
right to enforce immediato payment was 
optional with the creditor. 

Jadab Ohandra Bakshi v. Bhairab Chandra 
ik (14), wag ù case of instalment 

bond wheroin it was stipulated that on 
default being made in payment of any one 
instalment, the creditor would be at liberty to 

(12) 21 C. 542. (19) 24 C. 281. (14) BLC. 207. _ 
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realize the amount covered by all the “instel- 
ments. Jt was held that in such a case 
limitation would run from the date of the 
first default unless there wasa waiver by the 
creditor of the right to demand the whole on 
a default by subsequent acceptance of an 
overdue instalment. The learned Judges who 
decided this caso dissented fromthe decision 
in the case of Chander Komal Das v. Bisassurrce 
Dassia (2), and followed the decision in the case 
of Hurri Pershad Chowdhry v. Nasib Singh (12). 

The preponderance of the authorities sup- 
ported by the decision of the Full Bench 
quoted above is to the effect that in the case 
of instalment bonds with the stipulation of, 
the whole debt becoming due on the failure’ 
of payment of a certain instalment limitation 
would begin to run from the date of the non- 
payment of that instalment unless there has 
been a waiver by the decree-holder by the 
acceptance of the over-due instalment. - 

In view of the conflicting rulings on the 
subject of waiver we feel bonnd to follow the 
decision of the Full Bench in the case of 
Hurronanth Roy v. Maheroolla Mooltlah (10). 
It is true that that case was decided under 
Act XIV of 1859 in which there was no pro- 
vision corresponding to Article 75. But it 
was followed in Mon Mohun Roy v. Durga 
Churn Gooee (9) in 1888 and the principle it 
embodied in our opinion is still the law. 

We hold that mere abstinence on the part 
of the plaintiff in this case from bringing a 
suit for the recovery of the whole amount due 
on the failure of the payment of the first two 
instulments did not amount to waiver. The 
cause of action arose on the 12th June 1899 
and limitation began to run from that date. 


. Under section 9, Limitation Act, no subse- 


quent disability or inability could arrest the 
ranning of limitation. 

In the above circumstances we think that 
the judgment of the Small Cause Court is 
correct and we, therefore, discharge the present 
Rule Costs two gold mohura, 

Rule Discharged. 


ALLAHABAD HIGH COURT. 
Mis Civis Rererexce No. 271 or 1908. 
December 4, 1908. 
Present :—Sir John Stanley, Krr., Chief Judge, 
and Mr. Justice Banerji. 
CHOGA LAL 
VerEns 
Musanumat PIARI AND ANOTHER. 
Contract Act (IX of 1872), 8. 28-——Leiting a house for 
carrying on prostitution theren-——-Contract immoral or 
uppored to public policy—Rent cannot be recovered. 


Jol. 1) 
e 
JOTI PRASAD t. AZIZ KHAN. 


An agrecmont, the object of which is immoral or 
opposed to publio policy, cannot be onforced by law. 
Knowingly Jetting a horse to a prostitute with tho 
object of her carrying on therein prostitution is im- 
moral and contrary to public policy, and a landlord who 
knowingly so lets quarters to a prostitute to carry on 
prostitution cannot recover the ront in a court of law 

Reference made by Lieut. Col. J. H. Christy, 
Cantonment Magistrate of Jhansi, sitting ns n 
Court of Small Canses, under section 617, 
Ciyil Procedure Code. 

Harendra Krishna Mukerjee, for the Plaintiff. 

Girdhant Lal Agarwala, for the Defendants. 

Judgment.—This is a referenco made by 
the learned Cantonment Magistrate of Jhansi 
éxercising the powers of a Judge of the Court 
af Small Causes, under section 617 of tho 
Code of Civil Procedure. The question which 
he submits for the opinion of the Court is 
whether the English law is operative ina 

suit to recover rent due fora residence or 
quarters rented to aprostitute, with knowledge 
that such residence or quarters would be used 
by her to carry on her immoral trade and 
esata It seems to us unnecessary to 
etermine whether the English law is applica- 
ble in this country, because we find that there 
is an express provision of the Indian Contract 
Act under which a contract for such a purpose 
would be illegal. Section 23 of that Act provi- 
des that the consideration or object ofan agree- 
ment is lawful unless, amongst other things, 
the court regards it as immoral or opposed to 
public policy. If the object of an agreement 
is immoral or opposed to public policy clearly 
the agreement cannot be enforced. lt cannot 
be denied that knowingly letting a house 
to a prostitute with the object of her carrying 
on therein prostitution is immoral and con- 
trary to public policy, and a landlord who 
” knowingly so lets quarters to a prostitute to 
carry on prostitution cannot recover the rent 
in a court of law. This is the answer which 

we give to the reference. 

Record returned, 


ALLAHABAD HIGH COURT. 

Seconp Crvin Appgan No. 735 or 1907. 

November 6, 1908. - 
Present:—Mr. Justice Richards and 

Mr. Justice Griffin. 

JOTI PRASAD 
versus 
AZIZ KHAN AND OTHERS. 

Estoppel of mortgagor and his representatives—Plea 
of jus tertii—Transfer of Property Act (IV of 1882), 
3, 85-—Surt for sale-—~Necessary parties 

In defence to a mortgagee’s suit for sale of mortgag- 
od property the mortgagor or his representatives can- 
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not be allowed to plead that the mortgagor had no 
power to mortgage the whole or-part of the property 
which he purported to mortgage ; nor can they plead 
the jus tertu. 

A mortgageo cannot so framo his suit as to draw 
into controversy tho title of a third party who is in no 
way connected with the mortgage and who has set up 
a title paramonnt to that of the mortgagor and 
mortgages, Juggesuar Dutt v. Bhuban Mohan Mitra, 
33 0,425; Mon Mohini Ghose v. Parvati Nath, 82 0, 
746; Khanti v. Banni Begum, 6 A. L, J. R, 60+, 
followed. 


Second Appeal against the decree of H. 
Dupernex, Esq , District Judge of Saharanpur, 
confirming a decree of Babu Girdhari Lal, 
Subordinate Judge. 

CGirdhart Lal Agarwala (with him, Satish 
Chandra Banerji), for the Appollant. 

Sarat Chandra Chaudhri (for J.N. Chaudhri), 
for the Respondents. 

Jadgment.—The plaintiff sued on a mort- 
gage executed on the 10th of August 1888 by 
one Karam Khan. The deed specified the 
property mort d which was described in 
the body of the document as the mortgagor's 
personal share in his possession. This mort- 
gage was set out in paragraph 1 of the plaint 
which was admitted in the written statement 
filed by the defendants, who are the sons, 
daughters and widow of Karam Khan ex- 
ecutant. In the last paragraph of the written 
statement it is alleged that the property 
mortgaged originally belonged to one Salahi, 
father of Karam Khan, and that there were 
other persons besides Karam Khan, who were 
heirs to Salahi. On the other hand in para- 
graph 2 of the additional pleas of the written 
statement it appears that the mortgage was 
a mortgage of the entire property and that the 
mortgagee had been realizing the profits from 
the tenants. The Court of first instance finding 


‘that Karam Khan wasentitled to a 2/ith 


share only in the property mortgaged gave the 
plaintiff a decree for sale of n 2/Sth share of 
the property mortgaged. The plaintiff appeal- 
ed and his appeal was dismissed by the lower 
Appellate Court. The sisters and another per- 
son said to be interested in the property were 
not joined as parties. The plaimtiff appeals 
to this court and itis contended that on a true 
construction of the mortgage deed he was 
entitled to adecree forthe saleofthe entire pro- 
perty mortgaged; thatthe defendants, whostand 
in the shoes of Karam Khan, cannot be allowed 
iosay that Karam Khan Iad no power to mort- 
gage the entire property. We think that this 
latter contention is well founded. If Karam 
Khan were alive, he would not be permitted to 
plead that ho had no authority to mortgage the 


s- 
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property which he purported to mortgage. 
‘he defendants, who are his representatives, 
cannot stand in a better position. 

‘The sistersof Karam Khan may or may not 
have rights in the property in suit and we do 
not know whetherthey lay claim to any such 
rights. As they are not parties to this suit, their 
rights are not affected by the decree in this 
case. It iscontended that having regard to the 

rovisions of section 85 of the Transfer of 

roperty Act it was obligatory on the plaintiff 
to join them as parties. According to the 
deed of mortgage the sisters of Karam Khan 
had no interest in the mortgaged property. 
The defendants as said above cannot beallowed 
to set up a defence which Karam Khan could 
not have pleaded. In this connection we 
would refer to the ruling in Jaggeswar Dutt v. 
Bhuban Mohan Mitra (1) in which Mookerjee J., 
held “that the ordinary rule is that the 
plaintiff mortgagee cannot be allowed so to 
frame his suitas to draw into controversy the 
title of a third party who isin no way con- 
nected with the a and who has set np 
a title paramount to that of the mortgagor and 
mortgagee.” Much to the same effect is the 
ruling in Mon Mohini Ghosev. Parvati Nath (2). 
The same principal was followed in Khatratt v. 
Bann Begam (8). We think that in this case 


_ the plaintiff was entitled to a decree for sale 


of the entire property. We allow the appeal 
and setting aside the decree of the courts 
below in so far as they dismissed the plaintiff's 
claim in respect of 3/5th share of the property 
mortgaged, decree the plaintiff’s claim against 
the entire property mortgaged. The appellant 
will get his costs from the respondents 
including fees on the higher scale. 
Appeal allowed. 


R 33 C 425. (8) 32 C. 748, 


3) 3A. L J. R. 604. 





MADRAS HIGH COURT. 
Criminat Revision No. 538 or 1908, 
December 8, 1508. 

Prosent -—My. Justice Miller and 
My, Justice Sankaran Nair. 
PALANIANDY GOUNDEN—Petitionge 

n VETSUS 

EMPEROR. 

Criminal Procedure Code (Act V of 1898), s. 850— 
Scope of the section—-Case withdrawn from one Magistrate 
“and transferred to another—Whether accused entitled 
to claim re-heartng of ewdence—‘ Register case,’ Trans- 
fer of-—Wanrant-case—Whether fatlure to  re-hear 
evidence prejudicial to uccused. 

The provisions of section 350 of the Code of Orimi- 
nal Procedure are applicable to cases in which the 
oase under onquiry or trin} is withdrawn from ono 


(190q, 


Magistrato, who therefore coases to exercise jurisdic- 
tion there, and is transferred to another Magis- 
trate. In such a cage the accused is not entitled to 
a re-hearing of the evidence. he Deputy Legal Re- 
membrancer v. Upendra Kumar Ghose, 12 ©. W. N. 
140; 8Cr L J. 484; Mohesh Chandra Saha v. Emperor, 
85 C 457; 7 Cr. L J 220, followed. 
The transfer from one Magistrate to another of 
a ‘register’ case or preliminary enqniry into the accu- 
sation of an offenco tmable exclusively by the Court 
of Session is not provided for by proviso (a) to sec- 
tion 350, Criminal Procedure Code. ` MEH 
Even if such a ‘register’ case is treated as a 
‘warrant’ case the acoused is not prejudiced by the 
failuro to re-hear evidence as he ia at liberty, after 
the framing of the chargo, to re-call the prostcutiqn 
witnesses for cross-ex®mination, . 
Petition under sections 435 and 439 of tho 
Criminal Procedure Code, praying the High 
Court to reviso the order of the Head 
Quarters Deputy Magistrate of Salem dated 
the 14th October 1908 in Criminal Miscel- 
laneous Petition in P. R. Case No. 10 of 1908. 
Order——We agree with theeview taken of 
section 350 of the Code in the recent decisions 
cf the Calentta High Court in The Deputy Legal 
Remembrancer v. Upendra Kumar Ghose (1), 
and in Mohesh Chandra Saha v. Emperor (2), 
where the learned Judges held that the words 
of that section are applicable to cases in 
which the case under enquiry or trial is with- 
drawn from one Magistrate, who therefore 
ceases to exercise jurisdiction therein, and is 
transferred to another. In this view the 
Deputy Magistrate’s procedure in the present 
case was governed by section 350, and he was 
not bound to re-hear all the prosecution wit- 
nesses. Nor was the accused, in our opinion, 
entitled by virtue of proviso (a) to section 
350 to require a re-hearing of the evidence. 
The case before the Magistrate was a ‘regis- 
ter’ case or preliminary enquiry into ah accu- 
sation of an offence triable. exclusively by a 
Court of Session. It was notin our opinion 
a trial before the charge is framed, but was 
an enquiry and therefore not provided for by 
proviso (a) to section 350, Even if the case ` 
were treated by the Magistrate asa‘ warrant’ 
case the accused is not prejudiced by this 
construction of the section, because by section 
_256 of the Code as soon as a charge is fram- 
ed he can re-call for cross-examination all 
the prosecution witnesses whose evidence has 
been taken ; and therefore should the proceed- 
ings become a trial he has a right equivalent 
to that of demanding a de novo enquiry. 
We dismiss the petition. 
Petition Dismissed, 
1) 120. W N. 140; 6 Cr. L J. 434 
3 85 Oal. 457; 7 Or. L. J. 220. 
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THE OFFICIAL ASSIGNER, BOMBAY t. REGISTRAR, SMALL CAUSE COURT, AMRITSAR, 


PUNJAB CHIEF COURT. 
Crvip Revision No. 1378 or 1907. 
May 5, 1908. 
[Present :-—Sir William Clark, Kr., Chief 
Judge and Mr. Justice Chevis. 
Tug OFFICIAL ASSIGNEE, BOMBAY-— 
(PLAINTI KIE) — PRETITIONER 
versus 
Tne REGISTRAR, SMALL CAUSE 
COURT, AMRITSAR—(Derenpsxt)— 
b RESPONDENT 

Punjab Laws Act (IV of 1872), as. 24,,27, 31--Ciral 
Procedure Code (Act XIV of 1882), 98 85L, 35-A- In- 
solvent Debtors Act (11-12 Victoria Ch, 21)—Insolrency 
o—Festing ode), Effect oj—One inaolvency Court declar- 

“mg a debtor insolvent and takiy charge of his property 
—Incompetency of anothe: Court of insolvency to deal 

“with tt—Mived jurisdiction under two Enactments— 
Procedure. 

In December 1906, certain persons wero declared 
insolvents by the Insolvent Estates Court, Amritsar, 
under Act IV of 1873. In May 1907, a similar order 
waa passed by the Bombay High Court under Insolvent 
Debtors Act, Land 12 Victoria Chapter 21. The Offi- 
cial Assignee Bombay, then claimed to administer and 
take charge of all the property of the inaolvents and 
to have the insolvency procecdinga conducted in tho 
Bombay High Court, 

Held, that an ordor under section 24 of Act IV of 
1872 makes the debtor insolvent from the date it is 
passed, and that ono of the consequences of the order 
is to vest the proporty of tho debtor in the Court nnder 
seotion 27 of the Act. 

Held, also, that it is an essontial clement of a 
declaration of Insolvoncy that the inaolvent’s property 
ceases to be his property and becomos the proporty 
of the Court or of some one appointed by the Court, 
for the benofit of the creditors. 

So that on 81st May, 1907, thero were no rights 
subsisting in the ingolvents as regards their property 
on which the order of the Bombay High Court could 
operate under section 7 of 11 & 12 Victoria Chaptor 21, | 
and the prmciple that a prior attachment confers no 
right does not apply m such a case. Aranvayal Sabha- 
pathy Moodliar v Kanamalı Joosub, 21 B. 297 ; Kanhaya 
Lal v. Hursukh Rai, 46 P. R 1874, referred to 

Frederick Peacock v Madan Gopal, 20 © 428 
and Kristnasawmy v. Oficial Assignee, Madras, 26 M. 
673, distinguished 

Obiter-—- 

An officer having juriadiction in insolvency matters 
both under Act IV of 1872 and Act XIV of 1882, 
should not mix up the two jurisdictions together, and 
proceedings commenced under cither of them must bo 
finished separately 

Mr. Grey for Petitioner. 

My. Petman for Respondent. 


ORDER OF REFERENCE TO A DIVI- 
SION BENCH.- ; 
Reid, J. (23rd March 1908). — When this ap- 
lication was filed, I retained it on my Smgle 
Bench list, being of opinion that the questions 
for decision were of no great difficulty, but 
further consideration has satisfied me that 


the application should be dealt with autho- 
ritatively hy a Division Bench, one of the 
points involved being of considerable impor- 
tance and necessitating a consideration of the 
effect of instructions issued by this Court. 

The application will be put up for hearing 
before the Division Bench on a very carly 
date. 

The appearance of the Registrar of tho 
Court of Small Causes, Amritsar, originally 
appointed Receiver, is in my opinion, nnneces- 
sary. 

The question of his costs of tho last hear- 
ing is left to the Division Bench 

Mr. Grey, Lala Rup Lal and Mancher Shave 
B. Chota (solicitor), for Petitioner, 

Mr. Shad: Lal, for Recoiver, Mr. Gur Char- 
an Singh, for Rai Sahib Ditta Mal, Mr, Lal 
Chand, R. B., for certain Creditors, for Res- 
pondents. ` 

JUDGMENT OF THE DIVISION 
BENCH. 

The Judge of the Insolvents Estates Court, 
Amritsar, has stated the point for decision as 
follows :— 

“The only question is whether on the date 
on which the vesting order was passed by 
the Bombay High Court, (81st May 1907), 
there were any rights subsisting in the in- 
solvents as regards their property, moveable 
and immoveable, throughout tho Punjab, 
which could ba dealt with under section 7 of 
the Insolvent Debtors Act, ll and 12 Vic- 
toria Chapter 21.” 

The insolvents having been declared insol- 
vents under section 24, Act IV of 1872, anda 


Receiver appointed by the Amritsar Court on ` 


the 12th December 1906, the Judge has held 
that the Receiver was appointed under section 
351, Civil Procedure Code, and that under 
section 354, Civil Procedure Code, all the in- 
solvents’ property vested in the Receiver on 
the day he was appointed. We are unable to 
accept this view. | 

The Judge of the Small Cause Court has 
jurisdiction in insolvency matters both under 
Act IV of 1872 and as District Judge under 
the Civil Procedure Code, but the two juris- 
dictions cannot be mixed up. 

The present proceedings were conducted un- 
der Act IV of 1872 and could not have been 
taken under the Civil Procedure Code, as the 
condition necessary for institution of insol- 
vency proceedings uudet that Code did not 
exist. 7 

All the proceedings in this case, therefore, 
must bo held to be under Act IV of 1872, and 
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sections 351, 354 of the Civil Procedure Code 
cannot be applied. 

Though we are unable to maintain the 
Judge’s decision on the grounds on which he 
based the decision, yet we think it is right on 
other grounds. 

In our opinion it is an essential element of 
a declaration of insolvency that the insolvent’s 
property should cease to be the property of 
the insolvent and become the property of the 
Court, or of some one appointed by the Court 
for the benefit of the creditors. 

We find that is what happens under the In- 
solvent Debtors in India Act 11 (1848) and 
12, Victoria Chapter 21, para 7. The same 
happens under the English Law of Bankrupt- 
cy 1888, see Baldwin’s Law of Bankruptcy 
9th Edition, page 204, “The Court is to ad- 
judge the debtor bankrupt, and thereupon 
the property of the bankrupt will become 
divisible among his creditors and vest in a 
trustee.” Tho Civil Procedure Code, sections 
851 and 354, lays down the same law, and so 
does the new Provincial Insolvency Act, 111 
of 1907, sections 16 and 23. 

It is true that Act IV of 1872 does not in 
so many words say that the property of the 
insolvent vests in the Court, but ona careful 
consideration we think that that is what is 
provided by the Act. 

Section 24 lays down what constitutes an 
insolvent and then section 27 lays down “ The 
property of the insolyent shall be sold or 
administered, under the direction of the Court, 
either through the agency of its own officers 
or of assignees to be appointed by the Court, 
in the manner most conducive to the interest 
of the creditors, and the proceeds shall be 
chvided rateably amongst them.” 

We think that the substantial meaning of 
this section is that the property was to be 
treated as if it had vested in the Court 
for the benefit of the creditors, and provided 
for its being sold or otherwise administered 
by the Court. Objection has been taken to 
the order of the 12th December 1906, making 
the declaration of insolvency, and undoubted- 
ly the order is defective in that it did not pass 
an order exempting the person and property 
of the debtor from further legal process, section 
24 (5), which order attaches to itself the con- 
sequence of being “ deemed an insolvent.” 

The order however,was passed with the 
consent of the debtors and complied with the 
provisions of section 24 as regards furnishing 
of security, and requiring the debtors to make 
a statement of their assetg and liabilities, and 
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it wound np by appointing the Registrar of 
the local Small Cause Court, Receiver. 

We have no hesitation in holding that this 
order, though irregular and incomplete, did in 
fact make the debtors insolvents from the 
date it was passed, and that the consequences 
of being insolvents attached to that order, one 
of which was that the property of the debtors 
vested in the Court. , 

We have referred to the rules made under 
section 31 of, the Act, but they do not help us 
in interpreting the wording of the Act on the 
point before us. Kanhaya Lal v. Hursukh, Hat 
(1), has also been referred to, but it only lays*, 
down with reference to the necessity of the 
official assignee being impleaded in a suite 
against the insolvent, that the Law casts no 
representative character upon him, and the 
Act and 1ules throw the duty on the Court of 
taking charge of the estate. The decision does 
not help in any way towards thp elucidation 
of the point before us. 

The rulings quoted to show that prior at- 
tachment confers no title, Frederick Peacock v. 
Madan Gopal (2), Kristnasawmy v. Official 
Assignee of Madras (3), and others have no rele- 


.vancy in our view of the case that the property 


of the insolvents was vested in the Court, and 
there was no property of the Insolvents left 
on which the order of the Bombay High Court 
could operate. 

The insolvents’ place of business was Am- 
ritsar., The great bulk of their creditors live 
there or in other parts of the Punjab, they 
were by consent declared insolvents in the 
Amritsar Court on 12th December 1906, and 
then they or a few of their creditors endeavour 
by an order of 3lst May 1907, of the Bombay 
High Court to have the insolvency conducted 
in the Bombay High Court. The case seems ~ 
somewhat similar to In re Aranrayal Sabha- 
pathy Moodliar (4). 

We think that the Judge rightly dismissed 
the application of the Official Assignee, Bom- 
bay, and we dismiss the revision with costs. 

Revision dismissed. 
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Mis. Crvin Arrear No. 369 or 1907. 
January 29, 1909. 
Present :—Mr. Justice Mukerjee and 
: Mr. Justice Carnduff. 
MANORATH DAS—DRECREB-HOLDER— 
APPBILLANE 
n Versus 

AMBICA KANTA BOSH—J pcs ext-DENTOR 
‘ — RESPONDENT. 

Lamitation Act (XF of 1877), Sch. II, Art 179 CL 4 
and Eapln II-—-Cwit Procedure Code (Act XIV of 
1882) a 223, 226, 232—Application tn acco dance with 
darm" Proper Court "—Deerce sent to another Oourt for 

* ececution—Application Jor excRution to that Court by 
transferee of decree without obtarning requisite authority 

“under s. 232, C. P. O , from Court which passed decree—- 
Juridiction of that Court to entertain second application 
when first application tas struck off for default—Con. 
struction of Art. 179 ought not to be in favour of judg- 
ment-debtor. 

When on the attainment of majority of a minor, 
beneficiary under a Will, the authomty of the exo- 
cutors is terminated, their interests in a decree which 
they may have obtained in their capacity of executors 
nre transferred from them to the beneficiary “by 
operation of law’ within the meaning of s 232,C P. 0, 
And before the beneficiary can proceed with exccn- 
tion of the decree in any Court he must arm himeelf 
with authority from the Court which passed the decree. 
Amar Chandra Banerjee vy Guru Prosunno Mukherjee, 27 
C. 488, Sham Lal Pal v. Modhu Sudan Swear, 22 O. 
558, referred to, But if heforo obtaining such authority 
under s 282 from the Court, which had passed the 
decree, the beneficiary makes an application for exe- 
cution to the Court to which the executors in their 
tame had got the decree transferred for execution, the 

-application of the beneficiary is not entirely bad m 
law. Ohattar v, Newal Singh, 12 A. 64; Munewar 
Hossan v. Jani Bejoy, 27 A. 619, distinguished. And 
it would be sufficient if he obtains such authority 
during the pendency of his application before the exo- 
cuting Conrt Becanse, the authority, when obtained, 
would relate back not merely to tho time of the appli- 
cation’ but to the time when by operation of law the 
rights under the decree had become vested in him. 
The principle of Brojonath Surma v Isswar Chandra 
Dutt, 19 C. 482; Hafiz-ud-Din v. Abdul Aziz, 20 C. 755 ; 
Mangal Khan v. Salimullah, 16 A 26; Balkishan v. 
Wagar Singh, 20 B 76, Alagirisamy v. Venkata Chella- 
pathy, 13 M.77, Abdul Majid v Muhammad Faszullah, 
13 A. 89, applied by analogy. 

The language of Art 179 of the Limitation Act, 
1877, ought not to be strained in favour of a jadg- 
ment-dobtor who has not paid bis just debt Adhar 
Chandra v Lal Mohan, 1 C. W N 676, relied upon. 
Balkishen Das w. Bedmati, 20 ©. 388; Bipin Behan v 
Bibi Zohra, 35 C. 1047, referred to, 

Til the Court to which a decreo has been sent for 
execution has mado its return, andor a. 223,C.P.0, 
to the Court which mado the docrec, it has jumsdic- 
tion to entertain successive applications for execution. 
The more fact that an execution proceoding has been 
struck off does not indicate the final determination of 
tho execution proceedings in that Court. Bagram v. 
Pæ, 1 B. L.B. 91; 10 W. R. 46 (F B); Abda Begam 
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v. Muzaffar Husen, 20 A. 129; Puddomomonee v. Ma- 
thoora Nath, 20 W. R. 133; 12 B. L R 41 (P O); 
Rajah Muhesh Naram v, Kishanand, 9 M. I A. 324; 
55W R. 7 (P. C), followed. Raja Bhoop Singh v. 
Sunkur Dutt, 6 W. R. Mis 47, held as impliedly over- 
ruled by Bagram v Wise (supra); and the extended 
rule onunciated in Harbhaj v. Makand Lal, 168 P. R. 
1888, not approved 

Obiter —When an application invites tho Conrt to 
take an action which it is not competent under any 


circumstances to take, the appheation is not one in- 


accordanco with law. Chattar v. Newal Singh, 12 A, 
84, Munewar Hossain v. Jam Bejoy, 27 A. 619, Purna 
Chandra Mandal v. Radha Nath Dar, 4 O. L.J 141; 
Pandarı Nath v. Lılachand, 13 B. 287, Khet v, Onkar, 
1N. L. R. 61, approved 

Appeal from the order of E. G. Drake 
Brockman, Esq., District Judgo of Dacca, dated 
May 27th 1907, setting asıde the order of 
Babu Gopal Chandra Banerji, Sub-Jndge of 
Dacca dated March 7th 1907. 

Babus Jogesh Chandra Roy and Shama 
Charan Roy, for the Appellant. 

Babus Satish Chundra Ghose and Surendra 
Nath Ghoshal, for the Respondent. i 


Judgment.—This isan appeal on behalf of 
the decree-holder against an order of the Dis- 
trict Judge of Dacca reversing the order of 
the Snbordinate Judge, who had allowed exe- 
cution to proceed. The decree now under 
execution was obtained against the judgment- 
debtor so far back as the 26th November 
1894, in the Court of the Subordinate J udge 
of Rungpur by the executors to the Will of 
one Bhagirath Das Tho first exeention pro- 
coeding was in 1896, and was followed by the 
second, nearly threo years later; to the details 
of these, it is not necessary to refer for our 
present purposes. On the 18th November 
1899, the decree-holders applied to the Rung- 
pur Court for transfer of the decree to the Court 
of the Subordinate Judge at Dacca for execn- 
tion. On the 18th January 1900, the ngenal 
certificate was transmitted to the Dacca Court 
under section 224, C. P.C. In dne course, 
the executors who had been granted letters 
of administration pendenti monorttate of Mano- 
rath Das, the beneficiary under the Will, were 
discharged, and the estate passed into the 
hands of the said Manorath Das who is the 
appe now before us. On the 12th 

BARS 1902, Manorath Das applied to the 
Court of the Subordinate Judge at Dacca to 
execute the deeree on the basis of the certificato 
previously received frorg the Rungpur Court. 
This application was made in the usual tabu- 
lar form under section 235 of the Code and 
contnined a recital that interest of the origi- 
nal decree-holders, the executors to the estate 
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of Bhagirath Das, had vested iu the applicant, 
who had consequently become entitled to 
proceed with the execution. As the name of 
Manorath Das did not appear on the face of 
the record or in the certificate received from 
the Rungpur Court, the Subordinate Judge 
granted him time, which was subsequently 
oxtended on his application, to enable him to 
produce an amended certificate from the 
Rangpur Court. 
Manorath Das applied to the Rungpur Court 
for substitution of his own name as decree- 
holder and that Court issued a fresh certificate 
on the 28th March following, apparently after 
notice to the judgment-debtor. On the 4th 
October 1904, Manorath Das applied to the 
Dacca Court on the basis ofthe new certificate : 
he prayed that the application might be treated 
as part of the original application of tho 12th 
November 1902, and an order for execution 
made. A notice under section 248, C. P. C., is 
said to have been served by order of Court in 
this proceeding, and as no objection was taken. 
on behalf of the judgment-debtor, attachment 
was directed to issue. The decree-holder, how- 
ever, did not take any further steps, and as 
the judgment-debtor also did not appear the 
execution proceedings were struck off on the 
6th June 1905. On the 21st June 1905, Mane- 
rath Das again applied to the Dacca Court 
for execution of the decree Notico was ser- 
ved on the judgment-debtor and order for 
attachment was mado. The judgment-debtor 
appeared and objected that all the previous 
proceedings in the Rungpur as well as the 
Dacca Court had been taken without service 
of notice on him and that the apphcation was 
barred by limitation. There was no enquiry 
into any of these allegations and no adjudica- 
tion. As the decree-holder did not take any 
further steps, the case was dismissed for non- 
prosecution on the 24th March 1906; but the 
order made on that occasion stated that the 
attachment was to subsist. On the 12th 
April 1906, the application which initiated 
the present proceedings was made to the 
Dacca Court. Objection was at once taken 
by the judgment-debtor that the execution 
was barred by limitation. The Subordinate 
Judge held that the application of the 12th 
November 1902, was an application in accord- 
neo with law and tọ the proper Court to 
take some step in aid of execution and was 


` therefore sufficient to%ave the decree from the 


bar of limitation. Upon appeal the District 
Judge has held that the view taken by the 
Subordinate Judge as tothe effect to be at- 
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tributed to this application is erroneous, and 
he has, consequently, dismissed the applica- 
tion for execution as barred by limitation. The 
decree-holder has now appealed to this Court, 
and it has been argued on his behalf that the 
application of the 12th November I902, does 
save the decree from the bar of limitation. 
In our opinion this contention is well founded 
and must prevail. 

It was ruled’ by this Court in the case 
of Amar Chandra Banerjee v. Guru Pra 
sunno Mukerjee (1), that an application by 
the transferee of a decree for execution 
after substitution of his name cam be 
entertained only byethe Court which passed’, 
the decree, and that the Court to which the 
decree has been transferred has no jurisdiction ® 
to entertain it, It is not necessary for our 
present purposes to consider whether this rale 
can be made to harmonise on principle with 
the decision in Sham Lal Pal v. Modhu 
Sudan Sircar (2), which is apparently an 
authority for the proposition that, when a 
decree has been transferred for execution and 
one of the Judgment-debtors dies during the 
pendency of the execution proceedings, it is 
competent to the Court to which the decree 
has been transferred for execution, upon ap- 
plication made by ihe judgment-creditor, to 
execute the decree agninat tho legal represen- 
tatives of the deceased judgment-debtor after 
issue of notice under section 248, C. P, C. We 
shall assume that the rule laid down in Amar 
Ohandra Banerjee v.. Guru Prosunno Mukerjee 
(1), is founded upon a correct interpretation 
of sections 228 and 232 of the Code. In the 
present case, therefore, when upon the attain- 
ment of majority by Menorath Das, the 
beneficiary under the Will, the authority of 
the executors terminated, their interest in 
the decree must be taken to have been trans- 
ferred by operation of law from them to Mano- 
rath Das within the meaning of section 232, 
C. P. C. Manorath Das, therefore, before 
he could proceed with execution of the decree 
in any Court must have armed himself with 
authority from the Court which made the 
decree. It may be conceded, therefore, that if 
on his application the Dacca Oourt had pro- 
ceeded to execute the decree, the execution 
proceedings might have ultimately proved 
infructuous. evertheloss, this does not by - 
any means conclude the question, whether the 
application of the 12th November 1902, may 
not still be treated as an application “in ac- 
cordance with law to the proper Court for exe- 
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cution or to take some step in nid of execution 
of the decree within the purview of article 179, 
clause 4 of the Second Schedule to the Limit- 
ation Act of 1877”, The Dacca Court had 
received from the Rungpur Court the decree 
for the purpose of execution, and ıt was, 
therefore, its duty to execute that decree 
provided that the proceedings were initiated 
by a person entitled and authorised to do so. 
It may be conceded that Manorath Das could 
not have proceeded with execution upon his 
application of the 12th November 1902, till 
he had obtained an order from the Rungpur 
Court in his favour under section 232, C. P. C. 
But did his failure or omission to produce 
such an order at the moment when the appli- 
cation to the Dacca Conrt was made, entirely 
vitiate that application? In our opinion, 1t 
did not. In order to determine the precise 
effect of that application upon the question 
now before us, we have to consider two 
elements, nåmely, first, whether the application 
made to“ the proper Court”; and 
secondly, whether the application was “ in 
accordance with law.” As regards the first 
of these elements, we observe that the expres- 
sion ‘proper Court’ is defined by the second 
explanation appended to article 179 of the 
Limitation Act to mean “the Court whose 
duty it is (whether under section 226 or 
227 of the ©. P. C. or otherwise) to execute 
the decree”. As we havo already explained, 
the decree had been transmitted with the 
necessary certificate by the Rungpur Court 
to the Dacca Court, and it then became the 
duty of the Dacca Court to execute the decree 
under section 226 with the same powers as if 
the decree had been passed by itself. As 
regards the second element, we observe that 
the application was, on the face of it, one in 
accordance with law; for it is not suggested 
that the application did not comply with the 
requirements of the Code as to either its form 
or its contents. Nor has it been denied that 
the application was made by the only person 
who at the time was interested in the decree 
and was entitled to call for its execution. 
But reliance was placed by the learned Vakil 
for the respondent upon the cases of Chattar 
v. Newal Singh (3) and Munewar Hossain v. 
Jani Bejoy (4), to show that the application 
was notin accordance with law. Both tho 
cases, however, are distinguishable and are 
based upon a perfectly intelligible principle, 
namely, when an application invites the Court 
to take an action which it is not competent 
(3) 12 A. 64, (4) 27 A. 619, 


INDIAN CASES. 


or 
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under any circumstances to take, when in > 


fact, it invites the Court to grant a relief 
which the Coart is not competent under any 
circumstance to grant, the application is not 
one in accordance with law. In the first of 
the two cases to which reference has been 
made, the Conrt was invited to arrest a judg- 
ment-debtor a second time in contravention of 
the provisions of section 341 O. P. C., and also 
to bring mortgaged properties to sale in con- 
travention of section 99 of the Transfer of 
Property Act In the second case, the Court 
was invited to sell properties not comprised 
in a mortgage decree in execution of that 
decree before a personal decree had been made 
under section 90 of the Transfer of Property 
Act. Ineach of these cases, therefore, the 
Court was expressly asked to do something 
in execution which by law that Court 
was not competent to do in any circum- 
stance. In this state of facts the learned 
Judges held, and in our opinion rightly, 
that applications of ths character could 
not be treated as appheations in accord- 
ance with law. The same view.was taken in 
the cases of Purna Chandra v. Radha Nath (5) 
Pandarinath v. Lillachand (6) and Khet v. 
Onkar (7). These cases, therefore, do not 
show that the application in the present case 
was not one in accordance with law. 

It was strenuously contended, however, on 
behalf of the respondents that, as the applica- 
tion was mace to the Dacca Court at a time 
when the petitioner had not obtained a certi- 
ficate from the Rungpuor Court authorising 
him to proceed with execution, the Court at 
that time was not competent to grant him any 
relief and that, therefore, the application ought 
to be treated as one made neither to the pro- 
per Court nor in accordance with law. This 
argument, in our opinion, is manifestly fal- 
lacious. It is perfectly true that it was a con- 
dition precedent to the actual execution of the 
decree by the Dacca Court that tho petitioner 
should obtain the necessary certificate from 
the Rungpur Court; but nevertheless, as sub- 
sequent events showed, he was at the moment 
of the application the person entitled to the 
benefit of the decree, and the Court to which 
he made the application, was the Court whose 
duty ib was toexecute the decree previously 
received by transfer -from the Coart which 
had made it. The esgence of the objection is 
that, at the moment when the application for 
execution was made, the petitioner did not 


(5) 4 0. L. J. 141. (6) 13 B. 237. 
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produce the authority from the Rungpur Court 
under which alone he could proceed with exe- 
cution. But once that order was obtained 
from the Rungpur Court, it would relate 
back not merely to the time of the application, 
but to tho time when by operation of law the 
rights under the decree had become vested in 
him. In support of this view, we need only 
refer to the series of decisions in which it has 
been hold that an application for execution of 
a decree made by the legal representative of a 
“deceased decree-holder without the production 
of the certificate made essential by section 4, 
Succession Certificate Act of 1889, is neverthe- 
less one made in accordance with law within 
the meaning of Art. 179, clause 4 of the Limit- 
ation Act. Brojonath w. Ismear Chandra (8), 
Hafiz-ud-Diny. Abdul Aziz (9), Mangal Khan v. 
Salimullah (10), Balkushany. Wagar Singh (11) 
Alagirisumy v. Venkata Ohellampathy (12). 
These cases were decided upon the principle 
that when an application for execntion has 
been presented by the legal representativo of 
a deceased decree-holder without the produc- 
tion of the Succession Certificate the applica- 
tion is nevertheless an appheation in accord- 
ance with law, because, upon the subsequent 
production of the certificate, it would be com- 
petent to the Court to grant the relief sought. 
Similarly, in the case before us-the application 
was made by the person entitled to the benefit 
of the decree and was made to the court whose 
duty it was to execute the decree, and upon 
the production of the certificate contemplated 
by section 224, O. P. C., it became competent to 
the Court to proceed with execution at once 
on the basis of the originalapplication. In one 
class of cases, the succession certificate has to 
be produced from another Court, namely, the 
Court of the District Judge. In the other 
class of cases, now before us, the necessary 
authority has to be procured from the Court 
which originally made the decree. But in 
both classes of cases, upon the production of 
the authority the Comt became entitled to 


proceed with execntion on the basis of the ap-" 


plication previously made The principle 
which underlies the two classes of cases, ap- 
pears to us to be quite clear and the analggy 
perfectly complete. We may also refer, for 
illustration, to another class of cases, of which 
the.case of Abdul Majidv: Muhammad Fatzullah 
(13) may be taken as tho type. In that case, 
the application for execution was presented by 
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10) 16 A. 26. (11) 20 B. 76. 
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a person who claimed to be the transferee of 
the decree under an unregistered deed of as- 
signment. The Court held that the deed was 
inoperative till it was registered in accordance 
with law. The deed was subsequently re- 
gistered and fresh application for execution 
made. The learned Judges of the Allahabad 
Court ruled that the effect of the registration. 
was to make the title of tho assignee rolate 
back to the date of the execution of the docu- s 
ment and às therefore the assignee was in 
fact, the person entitled to call for execution 
of the decree when he made the application, 
though he was unablaat that time to prove 
his title by assignment, the application must 
be treated as one in accordance with law with- 
in the meaning of Art. 179 clause 4 of the 
Limitation Act. It has been repeatedly held 
(Adhar Ohandra v. Lal Mohan) (14), that the 
language of Art. 179 ought not to be strained 


“in favour of a judgment-debtor who has not 


paid his just debt, and the view that we take as 
to the applicability of that article to the cir- 
cumstances of this case certainly does not go as 
far as some other cases to be foundin the 
books : for instance the case of Balkishen v. 
Bedmati (15) where an application was made 
against persons who were notrepresentatives of 
the deceased judgment-debtor, and Bipin Behari 
Mitter v. Zohra (18), where an application 
was mado against a dead person, In each of 
these it was held that the application was one 
in accordance with law and was sufficient to 
save the decree from the bar of limitation. 
We must, therefore, hold in the present case 
that the application of the 12th November 
1902 was one made to the proper Court in ac- 
cordance with law for execution of the decree, 
which is thus saved from the bar of limit- 
ation. h : 

It was finally contended by the learned 
Vakil for the respondent that after the applica- 
tion of the 4th October 1904, had been dismiss- 
ed on tho 6th June 1905, the Dacca Court 
had no jurisdiction to proceed with execution 
upon the application of the 21st June 1905, or 
that of the 12th April1906. In support of this 
contention he relied upon the decision of this 
Court in Raja Bhoop Singh v. Sunkur Dutt (17), 
im which it wag held that, when a case is 
transferred by the Court which passed the 
original decree to another Court in order that 
the decree might be executed and the proceed- 
ings on the application for execution has been 
struck off the file for default, the proper Court 

14) 10. W. N. 676 (15) 20 C. 388. 
Oe 35 0. 1047. (17) 6 W.R. Mis, 47. 
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. 
to apply to for fresh issue of execution is the 
Court which passed the original decree and 
not the Court to which the decree had been 
transferred for execution. This decision, how- 
ever, must be taken to have been impliedly 
overruled by a Full Bench in Bagram v. 
Wise (18), in which the principle was laid down 
that whenadecreeof one Court has been trans- 
‘mitted to another Court for execution the lat- 
ter Court has jurisdiction to entertain the ap- 
plication for execution even if a previous ap- 
plication had been struck off for deat The 
same view was affirmed by the Allahabad High 
Congt in Abda Begam v. Muzaffar Husen (19), 
"in which it was ruled thad the Court to which 
a decree had been transferred for execntion, 
eretained its jurisdiction to execute the decree 
until execution had been withdrawn from ib 
or until it had fully executed the decree and 
had certified that fact to the Court which sent 
the decree, or had executed it, so far as that 
Court was akle to do within its jurisdiction 
and certified that fact to the Court which 
sent the decree. This view is obviously 
supported by section 2283 ©. P. O. which 
provides that the Court to which a decree is 
sent for execution shall certify to the Court 
which passed it, the fact of such execution or, 
where the former Court fails to exetute the 
same, the circumstances attending such failure. 
We observe that the Punjab Chef Court has 
one even futher and has held that when a 
ecree has been.sent for execution to another 
Court and rebum has been made to the Court 
which passed the decree, an application sub- 
sequently made to the Court to whichit had 
been sent by the Court which passed it, may 
` be entertained by that Court even though tho 
application isnot accompanied by a fresh cer- 
tificate, and that it would bethe duty of that 
Court to grant execution, making any enquiry 
that it considered necessary, from the Court 
. which passed the decree, as to execution since 
the date of its first return, Harbhaj v. 
Makand Lal (20). Jt is not necessary for 
our present purpose to go quite as far as the 
Punjab Chief Court has gone and we must 
not be taken to approve of the extended rule 
enunciated by that Court. But it seems to us 
to be quite clear, upon principle as well as 
upon the authorities, that till the Court to 
which a decree has been sent for execution 
has made its return to the court which mado 
the decree, it has jurisdiction to entertain 
successive applications for execution. As was 
18) 1 B. L. R. 01; 10 W. R. 46, F. B. 
59) 20 A. 129, (20) 168 P. R. 1888. . 
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pointed out by Their Lordships of the Judi- 
cial Committee in Puddomomonee v. Mathoo- 
va Nath (21) and Rajah Muhesh Narain v. 
Kishanund (22), the mere fact that an 
execution proceeding has been struck off does 
not indicate the final determination of the 
execution proceedings in that Court. In this 
view of the matter, it would be impossible to 
hold that the order of the 6th June 1905 
deprived the Dacca Comt of jurisdiction to 
entertain the subsequent application for exe- 
cution of the decree over wh 

doubtedly retained control We may add with 
reference to the decision of the Punjab Chief 
Court to which we have referred, that the 
learned Judges further held that the applica- 
tion made to the Court to which the decree 
had been transferred for execution even after 
it had made its return to the original Court 
might be treated as an application in ac- 
cordance with law and to theproper Court for 
exccution of the decree. The caso before us 
is unquestionably much stronger. Here the 
Dacca Court had, at any rate, seisin of 
decree and jurisdiction to execute it. The 
only difficulty was that the person who made 
the application, was not named in the certificate 
sent from the Rangpur Court and had accord- 
ingly to produce the necessary certificate in 
proof of the validity of his title to execute the 
decree. In the case before the Punjab Chief 
Court, there was not only this defect of the 
want of the necessary certificate, but also the 
factthat the Court to which the application for 
execution was presented had already mado its 
return to the Court which had sent the decree 
for execution. On all these grounds we feel 
no doubt that the view put forward on behalf 
of the appellant, is well founded on principle 
and ought to be upheld. 

The result, therefore, is that this appeal 
must be allowed, the order of the District 
Judge reversed and that of the Subordinate 
Judge restored. This order will carry costs 
both in this Cowt and in the Courts below. 
We assess the hearing fee in this Court, three 
gold mohurs. i 

Appeal allowed. 


(a 20 W. R. 133; 12 B. L. R. 41 
22) 9 M. I. A. 824; 6 W. R. 7 (P. C). 
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CALCUTTA HIGH COURT. 
_ SECOND Civin Appgan No. 484 or 1907. 
January 20, 1909 
Present :—Mr. Justico Mookerj jee and Mr. 
Justice Carnduff. 
BROJO NATH PAL—Desrenpaxr No, 1— 
APPELLANT 
versus 


JUGGESWAR BAGCHI AND OTRERS— 

PLAINTIFFS—AND REMAINING DEFENDANTS— 

RESPONDENTS. 

HAindw widow—Costs, decree for, against Hindu 
widow, when binding on iha estate—BEzecution sale— 
Exact interest which passes-—las pendens—iMortgage 
sut—Evidence of ttle—Sale  certificate--Shebait— 
Trustee, Decree agatnst—Costa, liability of trustees jor. 

Where a Hindu widow did not seck to recover any 
interest personal to herself, and mecurred lialnhty for 
a judgment-debt in the offort to recover a portion of 
her husband’s estato, the estate would bo hablo for 
the satisfaction of ‘the judgment-dobt. Ramkishore v. 
Kaily Kanto, 6 C 479, followed. 

Premmoys v. Preonath, 23 C. 636, Dinamoni v. 
Elahudad,7 C. W N. 678, and Dinemont v Elahudut, 
8 O. W. N. 843, referred to. 

Therefore where a Hindu widow brought a suit for 
the recovery of a portion of her husband's estate, but 
by reason of a bond fide mistake tho smb was 
brought in a wrong Court which returned the plaint to 
be presented to the proper Court and directed her to 
pay the costs of the proceeding, and ultimately she 
was successful in the sut, but in execution of the 
decree for costes a portion of her husband's estate 
was bold m- 

Held, that the property passed absolutely to the 
auction-purchaser. 

In order to determine tho exact interest which 
passes ata salo in execution of a decreo against a 
Hinda widow or a qualified proprietor similarly stu- 
ated, the test to be applied is whether the suit in 
which the sale was directed was brought against the 
widow upon a cause of action personal to herself or 
one which affected the whole inheritance of the pro- 
perty in sut, Where the decrec 1s in respect of the 
husband’s estate and binds tho reversionary heirs, the 
purchaser of her right, title and interest ın excoution 
takes the estate absolutely Rav Radha Kinsen v. 
Naoratun Lal, 6. C.L J. 490 (510), Jotendio Mohun 
Tagore v, Jogul Kishore, 7 C. 857, and Joguk Kishore v 
Jotendio Mohun, 111 A 66, P. C , followed 

Baun Debey v. Bry Bhoohun, 1 C 188; 21. A 275, 
24 W.B 806 (P.C); Giribala v Srinath, 12 C W.N. 
789 , Kallu v. Faiz Alı, 30 A, 394, distinguished. 

In the case of a mortgage suit, lis contmues after the 
decree misi and tho doctrine of lis pendeng 1s appli- 
cable to proccedings to realise tho mortgage money 
after tho decree for salo, Sunjuam v Burhamdeo, 2 
C. L. J. 288 (800), followed. 

A purchaser of immoveable property at an auction 

ale can establish lus title by ovidonco independently 
of the sale certificate, asa sale certificate docs not 
create title, but is merely evidonco of title Tantar- 
dhar v. Sunder Lal, 7 C L. J. 384. followed 

Obiter dicta.e~When a ghebaré has wrongfully taken 
possession of immoveablo property ng part of tho 
debutter estate and has consequently been made liable 

. 
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9 
for mesne profits, tho decree must be taken to be not 
against the shebaté in his personal capacity ; and the 
property of the idol is liable to make good the claim 
for mesne profits Raja Piamada Nath v Shebit 
Purna Chandia,7 C. L. J 514, followed 

When trustoes are compelled to pay cost the 
amount paid may be allowed to them 1n their account, 
if the litigation was just and proper; but the.rule is 
otherwiso if the litigation was improper and 
voxatious. Mersey Docks Trustees v Gibbs, L R. 
TH 1.98; Taf Vale Railway v Amalgmated Soctety, 
1901 A C 426, In re Raybald, 1 Ch. 190, Attorney 
General v. Daugus, 33 Beav. 621, 65 Eng Rep. 500, 
Lathrop v Smally, 23N JT Eq. 192, Biigel v. Tug 
River Coal Co, 73 F E D. 18, referred to. 

Appeal from the decree of Babu Dma Nath 
Sarkar, Sub-Judge of Hooghly, dated Novem-, 
ber 26, 1906, affirming that of Babu Chandra + 
Bhusan Baneri ji, Munsif of Howrah, dated De-, 
cember 12, 1904. 

Babus Sarat Chandra Roy Chowdhury and 
Charu Chandra Bhattachurya, for the Appel- 
lants. 

Babus Dwarka Nath Chuckerbutty, Sutendra 
Nath Roy and Mohini Mohun Chetterjt, for the 
Respondents. 


Judgment.—This is an appeal on behalf of 
the first defendant in an action for recovery 
of possession of immoveable property. The 
plain tiffs-respondents founded their claim 
on two execution ‘sales which took place on 
the 22nd July 1892, and» were confirmed on 
the 28th October following. The property in 
dispute, a tank with its banks, belonged admit- 
tedly to a person named Hari Mohan, and 
the sales on which the title of the plaintiffs 
is founded, took place in oxecution of a decree 
against some of his heirs. The defendant re- 
sisted the claim principaily on the ground 
that the sales, as well as the decree on which 
they were based, were vitiated by fraud. 
They also questioned the extent of the interest 
which the plaintiffs had acquived by their par- 
chase. At the same time, they instituted under 
sections 244 and 311 of the Code of Civil Pro» 
ceduro of 1882 separate proceedings to set 
aside the execution sales on the ground of 
fraud and material irregularity. These pro- 
ceedings have now been terminated by a 
judgment of this court, and it has been final- 
ly docided between the parties that the exe- 
cution sales, which weve the root of the title 
of the plaintiffs, cannot be impeached on the 
grounds set forth. In tho snit itself, the learn- 
ed Subordinate Judge, differing herein from 
the Munsif has found that neither the sale 
nor the decree on which it was based, is open 
to attack on the ground of fraud. In this 
view of tho matter he has decreed the claim 
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in full. The first defendant has now appealed 
to this court, and on his behalf the decision 
of the Subordinate Judge has been challenged 
substantially on four grounds, namely, first. 
that the court of appeal below ought not to 
have given a decree on the footing of the exe- 
cution sales when their validity was in ques- 
tion in the procecdings instituted to set them 
aside ; secondly, that as the plaintiffs had per- 
chased the right, title and interest of a Hindu 
e Widow in the estate of her husband, the appel- 
lant who represented the interest of the re- 
versioner was in no way affected thereby ; 
thirdly, that as the execution sales on which 
the title of the plaintiffs is €ounded, had taken 
place during the pendency of proceedings to 
Mforce a mortgage previously executed by 
the judgment-debtor, the title of the plaint- 
iffs cannot take precedence over that of the 
purchaser at the mortgage sale from whom the 
appellant has derived his title; and fou thly, 
that inasmuch asthe plaintiffs as well as 


e 


their predecessor in title had allowed the 


judgment-debtor to continue in possession in 
spite of the execution sales, they could not 
recover the property from the appellant who 
was a bona urchaser for value without 
notice of the title of the respondents. 

As regard the first contention of the appel- 
lant, it is obvious that there is no substance 
init. The proceedings to set aside the sales 
have now terminated and the result of the 
final decision is that the validity of the sale 

„cannot be questioned on the ground of frand 
and material irregularity. It is unnecessary, 
therefore, to consider what the position of the 
plaintiffs might have been if in the collateral 
proceedings the execution sales had been set 
aside. There can be no question that at the 
present moment there are valid subsisting 
sales on which the plaintiffs are entitled to 
rely in support of the title they setup. The 
first ground, therefore, completely fails. 

In ea of the second ground urged on 
behalf of the appellant, it is pointed out 
that the interest of Hari Mohan which extend- 
ed over a five annas share of tho property, was 
taken equally by inheritance by his two sons, 
Modhu ‘Shudan and Gopal Chandra Upon 
the death: of Modhu Shudan his share was 
inherited by his widow, Nobin Kishori, who 
had at the time a daughter Radharani. Tho 
share of Gopal Chandra upon his death passed 
to his three sons, Brojo Nath, Radhanath and 

` Gopinath, of whom Radhanath subsequently 
transferred his share to Akhoy Kumar. The 
result of this devolution of the property was 
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that Nobin Kishori, Brojonath, Gopinath and 
Akhoy Kumar became owners of the entire 
share, originally owned by Hari Mohan. Sub- 
sequently in 1892 Kirti Bhusan, husband of 
the second plaintiff, purchased the entire 
share at the execution sales upon which the 
plaintiffs vely. It appears that Brojonath 
Sarkar, Kirti Bhusan and several other per- 
sons had previously purchased at execution 
sale, certain other properties which formed 
part of the estate of Modhu Shudan and his co- 
sharers, Gopinath and Akhoy Kumar. Nobin 
Kishori along with her co-sharers brought in 
1890, a suit to set aside the .auction sale in 
the court of the Munsiff of Howrah. Objec- 
tion was apparently taken on behalf of the 
defendant thatthe real value of the property in 
dispute placed the matter beyond the juris- 
diction of the Court. When the suit came on 
for final disposal, the Munsiff held that he 
had no E E andordered theplaint to be 
returned to the plaintiff for presentation to 
the proper Court. He further directed the 
plaintiff to pay the costs of the proceeding to 
the defendant. The plaint was subsequently 
filed in the Court of the Subordinate Judge of 
Hooghly and Nobin Kishori as well as her co- 
sharers obtained a decree for recovery of the 
disputed property. One of the defendants in 
that case, however, took ont execution of the 
decree for costs made in his favour in the 
infructuous proceedings before the Munsiff, 
and in the course of this execution proceeding 
the property now in dispute was sold and pur- 
chased by the decree-holder, Kirti Bhusan, 
from whom the plaintiffs have derived title. 
The defendant appellant has derived title from 
the reversionary heir to the estate of Modhu 
Shudan. that is, his daughter Radharani, 
as also from her co-sharers in the property, 
namely, Gopinath, Akhoy Kumar and Banos 
Krishna, who was the representative in in- 
terest of Brojonath. On behalf of the de- 
fondant appellant it is contended that tho 
effect of the execution sale on the basis of the 
decree for costs against Nobin Kishori was to 
pass her limited interest only which terminated 
upon her death. Itis argued on the other 
hand that the decree was made against her in 
‘her character as representative of her hug- 
band’s estate, and that the effect of the execu- 
tion sale was to vest the property in tho, 
purchaser so as to give him a title binding 
upon the reversionary, héirs. In our opinion 
the view put forward on behalf of the plaint- 
iffe is well-founded and must prevail. There 
can be no qnestion that the suit to set asido 


e . a . 
reversionary heirs. 
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the sale and to recover possession of the pro- 
perty was commenced by Nobin Kishori as 
tho representative of the estate of her husband 
and for the benefit thereof. There can be no 
dispute also that that claim was well founded 
on the merits, as the result of the trial before 
a court of competent jurisdiction subsequent- 
ly manifested. The decreo for costs against 
her in tho preliminary proceeding must be 
taken to have been made against her as re- 
presentative of the estate, and when in execu- 
tion the property was brought to sale 1b must 
be taken that not merely her limited interest 
but the entire inheritance passed to the suc- 
tion purchaser. The learned Vakil for the 
appellant argued that the decree for costs was 


“purely porsonal and that the sale of her right, 


title, and interest in the execution proceedings 
signified a transfer of her limited interest 
only. This contention is opposed to the 
rinciple of the decision in Kam Kishore 
Ohuckerbutty v Kally Kanto Chiukerbutty (1), 
which was accepted as good law in Premmoy: 
v. Preonath (2), it is also opposed to the cases 
of Dinamoni v. Elahudad (3), and Dinamone 
v. Elahudut (4). In the first of theso cases, a 
Hindu widow had instituted a suit to recover 
ossession of property as part of the estate of 
er husband. The suit was dismissed with 
costs but before execution could be taken out 
the widow died. The decveo-holder sought 
to take out execution against the reversionary 
heirs of the husband of the widow. They ve- 
sisted the claim on the ground that the decree 
was a purely personal onc and could not be 
executed against the estate in her hands. 
This contention was overruled. Tho learned 
Judges held that inasmuch as the widow did 
not seek to recover any interest personal 
to herself and incurred liability for the 
judgment-debt in tho cffort to recover a 
portion of her husband's estate, it must be 
taken that the estate itself was liable for the 
satisfaction of the judgment-debt. It was 
pointed out that it was only in her character 
as representative of the estate of her husband 
that she instituted or indeed could have in- 
stituted that suit, and any land which she 
might recover in the snit would necessarily 
form portion of her husband's ancestral estate 
which would be enjoyed by her during her 
lifetime and would at her death pass to the 
Tho case before us is 
really much stronger than the one to which 
vefevence has just been made. In that case, 
3 6 C. 479. m 23 C. 636. 
(3) 7 C. W. N. 678. (4) 80. W. N. 43. 
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the widow was unsuccessful, and the result 
of the litigation in which she was made liablo 
for costs showed that her claim was unfound- 
ed; yet the liability for costs which she in- 
curred was thrown upon the estate in the 
hands of the reversionary heixs. In the case 
before us, the ultimate result of the litigation 
showed that the claim was well founded; but 
the costs for tho recevery of which the dis- 
puted property was sold, wore incurred by the 
widow by reason of a mistake she mado in the 
choice of the forum of litigation ; the Cotrt 
where she instituted the suit, it so tuned 
out, had no jurisdiction to entertain 16; - 
and it is not suggested that the sul was 
instituted in a wrong Court wilfully or cape 
viciously. It seems to be obvious, therefore, 
that the decree for costs was capable of 
execution against the estate of the husband in 
the hands of the widow. The authority of tho 
widow to throw this liability upon the estate 
in hor hands cannot be taken to be more rest- 
ricted than that of a Shebart to charge Debut- 
ter property under similar circumstances ; and 
with regard to the powers of a shebait it has 
been recently held in Raja Pramada Nath v. 
Purna Chandra (5) that when a shebait has 
wrongfully taken possession of immoveable pro- 
perty as part of the debutter estate and has 
consequently been made liable for mesne profits 
the decree must be taken to be not against the 
shebatt in his personal capacity’ so that the 
property of the idol is Tinble to make good the 
claim for mesne profits. It was pointed out by 
Mr. Justice Doss that the liability of the estate 
of an idol for wrongs committed by its shebatt 
in the reasonable management of its property 
may be assimilated not only to the liability of 
a corporation for wrongs by its agents in the 
course of their employment and for the fur- 
therance of its purpose, but also to the liabili- 
ty of a trust estate for damages for wrongs 
committed by the trustee in the reasonable 
management of the trust estate. Mersey Docks 
Trustees v. Gibbs (6), Taff Vale Railway v. Amal- 
ganated Society (7) In re Raybald (8) So far 
as trustecs are concerned the well settled rule 
is, that, if they are compelled to pay costs the 
amount paid may be allowed to them in their 
account, if the litigation was just and proper ; 
but the rule is otherwise, if the litigation was 
improper and vexatious. In other words, if 
the litigation was forced upon the trustee or 
was necesary for the protection of the estate, 
the costs aro recoverable from the estate ; but, 


(5 76.1.0. 5. (6) L. R. 1 H. D, 93, 
(7) (1901) A. C. 426, (8) 1 Ch. 199. 
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if the suit was improperly instituted or costs 
had been incurred by reason of his own mis- 
conduct, he must personally bear them ; and 
whenever ihe costs are properly payable to the 
trustee out of the estate, the execution creditor 
is entitled to be subrogated to his rights and 
to realize them from the estate. The princi- 
ple is that in cases of misconduct, where trus- 
tees are decreed to pay the costs of the suit, 
they cannot charge the expenses to the trust 
efurfd, on the ground that as the misconduct 
was personal, the costs are personal also, and 
must be borne by them personally, Attorney 
Generat v. Daugars (9); Lathrop v. Smally (10). 
Prima facie, therefore, whe: costs are given 
ji maa parties who are trustees, they must be 
taken to have been given against them as 
trustees and not as individuals. We may refer 
also in this connection to the case of Brigel v. 
Tug River Coal Company (11). There certain 
trustees had instituted an action in respect of 
properties which they held as trustees. The 
court of first instance made a decree in their 
favour. The court of appeal reversed the deci- 
sion on the ground that the first court had no 
jurisdiction to take cognizance of the suit and 
allowed costs to tho defendants as against the 
plaintiffs. The question arose, whether this 
was a decree against the plaintiffs in their 
character as trustees or against them per- 
sonally It was ruled that the decree must be 
taken to have been made against them as 
trustees on the ground that their standing in 
the court was as trustees and as they had no 
other standing tho decree could not be taken 


to have been made against them in their per- - 


sonal capacity. In our opinion, the position of a 
Hindu widow, so far as the present question is 
concerned, is not inferior to that of a trustee 
for she represents the estate fully and the only 
limitation upon her title is that she has a 
qualified right of alienation. Nobin Kishori, 
as we have already stated, commenced the 
litigation in her character as representative 
of the estate of her husband and for the 
benefit thereof, and the decree for costs must be 
taken to have been made against her in that 
character. 

The learned Vakil for the appellant argaed, 
however, that, even though tho decree again- 
st her be taken tv have been made in & repre- 
sontative capacity, the execution proceedings 


show that the decree-holder did not intend to - 


sellanything beyond her limited interest in 
9) (1864) 33 Boav. 621; 55 Eng. Rept. 509. 
A 23 N. J. Eq. 192,” 
(11) 73 Fed. 13. 
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the property and in support of this position 
he relied upon the cases of Baijun Doobey v. 
Brij Bhookun (12), and Giribala vw. Srinath 
(13). In our opinion, there is no force in 
this contention, The authorities on the sub- 
ject were reviewed by this comt in Rat Ra- 
dha Kissen v, Naoratun Lal (14), and the rule 
laid down there is identical with what is de- 
ducible from Jotendro Mohun Tagore v. Jugul 
Kishore (15), which was confirmed by the Ju- 
dicial Committee in Jugal Kishore v. Jotendro 
Mohun (16). The principle is that in order 
to determine the exact interest which passes 
at a sale in exccution of a decreo against a 
Hindu widow or a qualified proprietor similar- 
ly situated the test to be applied is whether 
the suit in which the’ sale was directed was 
brought against the widow upon a cause of 
action personal to herself or one which affect- 


‘ed the whole inheritance of the property in 


suit. Where it appears that the decree against 
the widow is in respect of the hnusband’s 
estate and binds the reversionary heirs, the 
purchaser of her right, title and interest in 
execution takes the estate absolutely. No 
inference can bo drawn from the circumstan- 
ca that the sale-cortificate describes the pro- 
perty sold as right, title and interest of the 
widow, because, as observed by Their Lordships 
of the Judicial Committee in many of the cases, 
although the right, title and interest of the wi- 
dow had been sold, the wholo interest in the es- 
tate was held to have passed and the reversion- 
ary heirs were held to be bound by it, because 
thesnit had been instituted against the widow 
inrespect of the estate or wasfor a cause which 
was not a personal cause of action against 
her. The decisions referred to by the learned 
Vakil for the appellant are clearly distinguish- 
able. In Ratjun Doobey.v. Brij Bhookun Lal 
Arcustt (12), thosait was to enforce the personal 
liability of the widow and consequently the 
execution in that suit passed merely the widow's 
interest. The case of Giribala v. Srinath (13), 
upon which reliance was placed on behalf of the 
appellant as well as the case of Kallu v. Fatyaz 
Ali (17), similarly turned upon their special 
facts and in any event, if they lay downany rule 
inconsistent with the decision of the Judicial 
Committee in Jugal Kishore v. Jotendro Mohun 
Tagore (16), weare not bound by theirauthority. 
On all these grounds, we must hold that in, 

(12)10 188,L R 2L A. 276; 24 W, R. 300. 

13) 12 © W. N. 769 . 

14) 6 €. L. J. 490 (519). 
A 7C 857,90. L. R, 87. 7 

18) L. R. 1114, A. 66; 10 Ç, 986, 
as 80 A. BA4 
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this particular case, in the circumstances wo 
have set out, the execution sales upon which 
the title of the plaintiffs is founded passed 
not merely the limited interest of Nobin Ki- 
shori, but the entire estate and are cansequent- 
ly binding upon the reversionary heir and 
hor representatives. 

The third ground taken on behalf of the 
appellant raises the question of the extent of 
interest acquired by tho plaintiffs by their 
purchase. It was argued that so far as the 
one-sixth share of Brojo Nath, one of the sons 
of Gopal Chundra, is concerned, the plaintiffs 
have not acquired any valid title. Brojo Nath, 
it appears, had executed a mortgage in respect 
of hig share in favour of a person named Ram- 
eswar, The mortgagee obtained a decree on 
his mortgage on the 26th December 1888. 
The property was broughtto sale in due course 
in the Original Side of this Court and on 
the 18th March 1893, Benoy Krishna Mitter 
ae itin execution. Meanwhileon the 

2nd July 1892, the plaintiffs had purchased 
at the sale held in execution of the decree for 
costs obtained by Kirti Bhuson the right, 
title and interest of Brojo Nath in the mort- 
gaged properties. The question arises, whe- 
ther the purchaser at the mortgage sale is 
not entitled to precedence. In our opinion 
the purchaser at that sale has acqnired an 
indefeasible title which was in no way affect- 
ed by the sale of the 22nd July 1892. It is 
now firmly settled, as laid down in the case 
of Surjiram Marwari v. Barhamdeo Persad 
(18), that in the caseof a mortgage suit lis con- 
tinues afterthe decree nisi and the doctrine of 
lis pendens is applicable to proceedings to rea- 
lisethe mortgage afterthedecreefor sale. Oon- 
sequently in the case before us, the lis 
continued down to the 18th March 1893, and 
the purchaser at the execution sale of the 
22nd August 1892, was affected by it. In 
other words, when the mortgage-sale took 
place on the 18th March 1893, it passed the 
equity ofredemption to the purchaser, although 
in the meanwhile it had been transferred 
from the mortgagor to the purchaser at the 
execution sale, who was no party to the pro- 
ceedings and need not have been brought on 
the record. We may add that it appears to 
have been also suggested before the Subordi- 
nate Judge that the Court could not take no- 


‘tice of the mortgage sale as the sale certificate 


was not produced. This view is clearly wrong, 
for as pointed by this Court in Tantardhari 
Singh v. Sunder Lal Misser (19), a purchaser 


(18) 2 C. L. J, 288 at p. 800, (19)7 C L J 384. 
° 


of immoveable property at an auction sale can 
establish his title by evidence independently of 
the sale certificate, as a sale certificatedoes not 
create title but is merely evidence of title. In 
this case, however, the sale certificate has been 
produced before this Court and there can be 
no doubt that at the present moment the title 
acquired by Benoy Krishna at the mortgage 
sale is in full force and operation and must 


take precedence over the title piles by the ` 


plaintiffs at the execution sale of 1892. Wee 
must hold consequently that the claim of the 
plaintiffs in respect of the one-sixth share of 
Brojo Nath must be disallowed. s 

The fourth grond taken on behalf of the 
appellant raises a question of estoppel. This 
question was not raised in the Court below and 
there are no materials on the record upon 
which this Court can be invited to decide it. 
We must not, however, be taken to hold that 
there is any substance in that contention. 
Tho plaintiffs have brought their suit within 
the Statutory period of limitation and it is 
dificult to appreciate upon what principle 
they can be held to be barred because the 
judgment-debtors have been allowed to conti- 
nus in possession of the property. The fourth 
ground must consequently be overruled. 

The result, therefore, is that the decree of 
the Subordinate Judge must be varied to this 
extent, namely, the plaintiffs will have a de- 
cree for five-sixths of the 5 anna share of the 
tank with tho bank and garden. Their claim 
in respect of the remaining one-sixth will 
stand dismissed. The parties will receive and 
pay costs in proportion to the extent of their 
success and failure throughout this litigation. 

Decree varied. 


CALCUTTA HIGH COURT. 
Szsconp Cryin Appear No. 1831 or 1907. 
January 13, 1909. 
Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
MOHIM CHANDRA SARKAR—Derenp- 
ANT—APPELLANT 


VETSUS 
ANIL BANDHU ADHICARY,—P.uarntirr, 
RESPONDENT. 

Oivi Procedure Code (Act XIV of 1882), e. 13, 
Ezpln. IT--Res judicata— Finally decided’—Trusts Act 
(II of 1882), 8. 90——Confidential agent—Transfer of Pio- 
perty Amendment Act (III of 1886), 8 4—Kabulia t— 
Lease—Tranafer of Property Act (IV of 1882), s. 106— 
Bashabari lease—Permanent lease—Cause of action 
erroneous description of. 
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If the offect of tho decision in a former snit is 
nocogsarily inconsistent with the defence that onght 
to have been raised but has not beon raisol, that 
defeace must be deemed to have boen finally de- 
cided oxainst tho person who ought to have 
raised it. 

Where a lease of land for building a bashabart 
in a town was given by the landlord to the defendant 
who allowed the plaintiff to liveon the land and 
work for the defendant as muktear and pay tho rent 
due to tho landlord, and tho plaintiff obtained an 
intermediate loase of tho land from the landlord :— 
«Held, that the principle that a confidential agent 
> is nob entitled to tate a lease behind tho back 
of the principal and that if he takes it ho must 
bo regarded as a trustee for the principal does not 
apply to the present case. 

. Held, also, that the lease fos building a bashabari, 

in which no period is fixed and by which the 
dessoe was nob allowed to erect masonry building 
or to out down trees, is not a permanent lease. 

Quie Whether the case of Juhooree Lall Sahoo 
v. Mi. H. Dear, 23 W. R 399 isa correct statement 
of the law since the enactment of gos. 103 of the 
Transfer of Property Act? 

The fact that the cause of action has been er- 
roneously descrfbed does not render it necessary to 
dismiss the suit. 

Semble.—A. Labuliat is a leaso. 

Appeal from the decree of Babu Nilalohit 
Mukherji, Sub-Jadge of Pabna, dated May 
23rd 1907, reversing that of Babu Jnan 
Chandra Banerji, Munsif of Pabna, dated 
September 3rd 1906. 

abus Batkunta Nath Dass and Surendra 

Nath Ghoshal, for the Appellant. 

Dr. Priyanath Sen, for the Respondent. 

Judgment.—The suit out of which this 
appeal arises related to a piece of land 
about 10 coitahs in area within the town 
of Pabna. This land was leased by 
the landlord to the predecessor in interest 
of the defendant by a kabuliat, dated the 
29th Magh 1291. The defendant, in which 
term we include his predecessor in interest, 
allowed the father of the plaintiff to live 
on the land, the latter agreeing to work 
for the defendant as Muktear in the criminal 
courts and to pay the rent due to the superior 
landlord. While the father of the plaintiff 
was in possession of the land under this 
license he obtained a lease of it from the 
superior landlord. lt is not disputed that 
the rights conferred by this lease were inter- 
mediate between the rights of the superior 
landlord and those of the defendant, and 
if the interest of the defendant was that of 
a tenant-at-will, the father of the plaintiff, 
after acquiring the second lease, had power 
to eject him. After the father of the plaint- 
iff died two suits were brought by the 
defendant against the present plaintiff for 
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ejectment. To the first one we need not 
further refer. Tho second one was defended 
by the plaintiff but was ultimately decreed 
and it was ordered that the present defendant 
was entitled to Khas Possession. After that 
the present suit was brought. Tho plaintiff 
gave the defendant notice of the determina- 
tion of his lease, apparently under section 111 
of the Transfer of Property Act, and after 
the period of notice had expired he brought 
this suit for a declaration that the rights of 
the defendant had terminated. He dated 
his cause of action from the decree which 
the defendant had obtained against him and he 
asked. also for an injunction restraming the 
defendant from executing that decree. The 
lower appellate Court has decreed the suit 
and the defendant appeals. 

A number of points have been taken in 
argument which we will deal with seriatim, 
The first point is that the suit is barred by 
section 13 of the former Code of Civil Pro- 
cedure. It appears that in the former suit 
between the parties the present plaintiff 
pleaded his title under the lease in his 
father’s favour, and also that he had ter- 
minated the defendant’s tenancy by a notice, 
the period of which had expired before the 
institution of the suit. The judgment in 
that case has been printed and it is perfectly 
clear from it that this plea was never 
considered. The question, therefore, whethor 
the plaintiffs title is good and whether the 
defendant's title has been terminated by the 
notice served upon him by the plaintiff can 
not be said to have been heard and finally 
decided in specific terms in the former suit. 

Reliance, however, is placed on explanation 
TI of section 13 of the Code which lays 
down that a matter which ought to have 
been a ground of defence in the former 
suit must be deemed to have been directly 
and substantially in issue. It is clear that 
if this explanation applies the fact that there 
was no final decision of the point in specific 
terms is not fatal to the plea of res-judicata, 
A matter which ought to ba raised, but 
which as a matter of fact, is not raised 
ina suit cannot be decided in specific terms 
in that suit. But this fact cannot be fatal 
to the ples of resjudicata, for in that caso 
it is obvious that explanation II would ba 
meaningless. We musf take it, therefore, 
that if the effect of the decision in a former 
suit is nocessarily inconsistent with the de- 
fence that ought to have been raised 
but has not been raised that defence must 
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under section 13 be deemed to have been 
finally decided against the person who ought 
to have raised it. But these considerations 
do not appear to apply to the circumstances 
of the present case. The former suit was 
decreed. Ib is clear that if the plea which 
the plaintiff then put forward, namely, that 
he was entitled to the land and that he had 
terminated the defendant’s interest by due 
notice, is regarded as having been finally 
‘decided at all it must be deemed to have 
been decided against him, The result of the 
decision was that for some reason or other 
the notice which was given before the in- 
stitution of the former suit was ineffectual 
and the present plaintiff was not entatled to 
retain’ his possession of tho land in suit 
in that case by reason of the fact that he 
bad given to the present defendant a valid 
notice for the termination of the lease. That 
being so, how can this decision be regarded 
as res-judicata in the present case which is 
brought on the allegation that the plaintiff 
has given a second notice to the defendant 
which has been found by the Courts below 
to be valid in law. The plaintiff’s case, as 
it has been laid before us now, is that for 
some reason or other servico of notice in 
the former case was not effectual. This 
may have been due to the fact that it was 
iven by a benamedar or for some other reason. 

e have no materials before us to show why 
it was unsuccessful, but if the decision of 
the Court in the former suit is regarded 
as constructively deciding the point it must 
be regarded as deciding it aguinst the present 
plaintiff, that is to say, that the notice was 
ineffectual. If the point had been decided 
the other way it is clear that the former 
suit would have been dismissed. This being 
so the plea of vres-judicuta must necessarily 
fai 


The second point taken is that the plaintiff 
being œ confidential agent of the defendant 
was not entitled to take this second lease 
behind the ‘defendant's back and must he 
regarded ag a trustee for the defendant’s 
benefit. Reference has been made to section 
$0 of the Trusts Act, 1882, and although 
this euactmont is not in force in the Pabna 
District, the section quoted may perhaps be 
taken as an accurate statement of the equit- 
able rules which this Court would administer 
in a case of this natuyp. Itis laid down in 
that section that where a tenant for life, by 
availing himself of his position as such, gots 
some advantage in derogation of the rights of 


the other persons interested, he holds that 
advantage for the benefit of the persons so 
interested. But it is difficult to see in this 
case how the plaintiff was cither bene- 
fited by his position in obtaining the second 
lease, or in the second place how his action 
in obtaining tliis lease has derogated from the 
rights of the defendant. No doubt it would 
have been more honourable for the plaintiff 
to have consulted his employer before tak- 
ing the second lease. Butatthe same time 
he does not appear to have gained a more 
favourable opportunity for obtaining this 
lease by the defendant's allowing him to 
live on the land than was possessed by any, 
other resident of Pabna, Any of the neigh- 
bours could probably have obtained this leascs 
and it is not easy to see how he by reason of 
his position obtained any advantage over his 
neighbours in this respect. When he obtained 
it thats was no special relation between him 
and the superior landlord, such as might 
induce the latter to give him preference. 
Nor does it appear to us that the rights 
of the defendant have been in any way dero- 
gated from. Jf before the lease he was a 
tenant-at-will under the superior landlord, 
he ig now a tenant-at-will under the plaint- 
iff. If he had a permanent lease before, he 
las a permanent lease still. His position 
seems.to be unchanged, and we cannot say 
that his rights have in any way been dero- 
gated from. : 

The case of the renewal of a lease is not 
precisely similar. Where a tenant for life 
has a lease-hold interest it has been held that 
if he obtains a renewal of the lease that will 
onure for the benefit of the reversioner But 
it is clear that a lessee of property does by 
his position obtain an advantage in securing 
a renewal. In many leases there is a covenant 
for renewal, and even in a case where there 
is no such covenant yet the landlord would 
naturally prefer to continue the lease to a 
lessee with whom he is already in contractual 
relations. In sucha case the lessee in pos- 
session might well be regarded as securing 
by his position a special advantage in obtaining 
the renewal of the leaso. But in a case like 
the present where the person in possession 
under a lease from the tenant obtains a lease 
of a superior interest and of a different 
charactor, the principle to which we have 
referred seems to havo no application. _ 

The third point taken is that the learned 
Subordinate Judge is wrong in holding that 
the defendant’s Kabultat is not œ lease. 
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Having regard to section 4 of Act II] of 1855, 
we are disposed to agree with this contention. 
But it does not appear to us necessary to 
decide the point in thie view we .take of the 
lease itself. 

The fourth point taken relates to the nature 
of the tenancy created by the dofondant’s 
Kabuliat. By that contract it was agreed 
that the defendant should enjoy and possess 
the land after building a bashuburi upon it. 

0 period is specified in the lease, and it is 
argued on the strengh of decisionin the case of 
Juhooree Lal Sahoo v. Mr. H. Dear (1) that as 
the ldnd was givon to the defendant for the 
“purpose of building a dwefling house and ‘no 
period was fixed for the tenancy, the tenure 
could not be taken away from the lessee’s 
representatives so long as they continue to 
pay rent. To accept this contention would, 
in our opinion, be tantamount to holding that 
the lease in question is a permanent lease 
and if we arg to follow the decision in its 
literal terms tho effect on property in towns 
might be very grave. Most leases of land in 
town must be leases for building purposes, 
and to hold that all leases for such purposes 
are permanent leases would be very dangerous. 
There aro circumstances in this lease which 
clearly indicate, in our opinion, that no 
permanont lease was intended. The lesseo 
was not allowed to erect masonry building 
or to cut down trees. If the lease was a 
permanent lease to the defendant granted for 
the purpose of his building a dwelling house 
it is dificult to undorstand why the landlord 
should object to his living in a masonry 
house. Section 106 of the Transfer of Property 
Act lays down that in the absence of a con~ 
tract to the contrary a lease of immoveable 
property for other than agricultural or 
manufacturing purposes shall be deemed to 
be a lease from month to month terminable 
on a certain amount of notice. We cannot 
regard the facts that this lease was granted 
for the purpose of building a bashabari and 
that no period was specified in it as making 
it a “contract to the contrary” within the 
meaning of section 106, and we feol some 
difficulty in holding that the decision quoted 
is since the enactment of section 106 a correct 
statement of the law. 

The last point taken is that there is no 
cause of action in the suit. The cause of 


action as we have observed is dated 
from the decree in the former suit. It is 
admitted by the learned pleader 


for, the 
(1) 23 W. R 309, : 
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respondent that this was a mistake. It ap- 
pears that the decreo at the time when it was 
granted, which was before the expiration of 
the period given in the notice on which this 
suit is based, was a perfectly good decree; and 
it is quite clear that the decree by itself 
furnishes no cause of action for the present 
suit. But the fact that notice was given to 
the defe ndant is clearly stated in theplexdir gs, 
and ile second prayer in the plaint is that 
the defendant’s tenancy should be declared 
to have expired. It is clear, therefore, that 
the cause of action should have been dated 
from the oxpiration of: the period given in 
the notice on which the suit is based; but 
the fact that the causo of action has been 
erroncously described does not render it 
necessary, in our «pinion, to diemiss the suit. 

The result is that inour opinion the deci- 
sion of the Subordinate Judge should be 
supported and we therefore dismiss the 
appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Crmivat Revision No. 1368 or 1908. 
February 4, 1909. 

Present :—Mr. Justice Holmwood and 

Mr. Justice Ryves. d 

TILAKDHARI MAHTON AND oraers— 

- PETITIONERS 
versus 
LALI SINGH—Oprvosits PARTY, 

Oriminal Procedure Code (Act V of 1898), 88 283, 239 
—Joinder of charges— Penal Code (Act XLV of 1860), 
88. 225 and 879—Rescue and Theft. i 

Chargos of theft and rescumg an ofender cannot bo 
tried together; and when there has been one trial in 
respect of both the offences, tho case is within the pur- 
view of Subrahmama Ayyar’s case 25 M G61; L. R. 
28 I A. 257, and a new tral must be directed. 

Babus Dasaratht Sanyal, Hira Lal Ohakar- 
carti and Debenbra Nath Bhattacharya, for the 
Petitioners. : 

Babu Srish Chandra Ohowdhury, 
Government Pleader, for the Crown. 

Judgment.—This is a Rule calling upon the 
District Magistrate of Monghyr to show cause 
why tho conviction and sentences on the 
petitioners should not be act aside and re-trial 
ordered on the ground that the charges 
of theft and charges-under section 225 
I. P. C. cannot be jpined, and on the 
further ground that there was n misjoinder in 
respect of the two cases of theft one of which 
is alleged to have occurred during the rescue 
and the other previoug to tho rescuo. - 


Junior 
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It appears that Tulsi and Chando were 
charged with stealing bamboos along with two 
other thieves. Of theso only Tulsi was caught 
by the complainant and tho other three fled. 
While Tulsi, was being taken to the Thana 
Chando with others is alleged to have rescued 
Tulsi, and inthe rescue another man Tilakdhari 
is alleged to have snatched a gamcha and 
Chulhai a chadder from the person of the 
complainant. 

This appears to bring the case within the 
purview of the well-known case of Subrahmania 
Ayyar v. King-Emperor (1). It is quite clear 
that there has been a misjoinder and that the 
trial is thereby vitiated. 

We therefore make the Rule absolute and 
direct that there be a yve-trial of Tulsi and 
Chando on the original charge of theft, and 
re-trial of persons who rescued Tulsi under 
section 225, 1. P. C.; and we direct that any 
charge of theft against the rescuers alleged 
to have been committed in prosecution of the 
rescuing be tried with the rescue under section 
239 Criminal Procedure Code. Two trials will 
be enough. The convictions and sentences are 
set aside. The accused will remain on bail to 
the satisfaction of the District Magistrate. 

Rule made absolute. 

(1) 25 M. 61; L. R. 28 L A. 267. 





ALLAHABAD HIGH COURT. 
Srconp Crvit APPEAL No. 1288 or 1907. 
February 5, 1909. 

Present :—Mr. Justice Richards. 
GANESH BAKSH SINGH AND OTHERS— 
PLAINTIFF8S— APPELLANTS 
versus 


MATA DIN—DEFENDANT—RESPONDENT. 

N. W. P. Tenancy Act (I of 1901, Local), s. 41— 
Enhancement of reni—Correction of jama-landi as 
to reni-—Determination of occupancy rights by temgorary 
absence. 

A Zamindar can obtain an enhancement of rent only 
in accordance with the provisions of section 41 of the 
Tenancy Act, which provides that the rent of an 
occupancy tenant should be liable to enhancement 
only (i) by a registered instrument, and (ti) by a decree 
or order of a Revenue Court. An order to correct the 
juma-bandt is not an orcer within the meaning of the 
section. ‘The decree or order referred to in the rection 
ig the decree or order made by a Revenue Court on 
dand-holder's application, for enhancement of rent. 

A temporary alsence of an occupancy tenant from 
his vulage owing to famine does not determine his 
occupancy rights. 

Second dppeal from the decision of the 
District Judge of Cawnpore dated 4th June 
1907. é ” 
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Baldeo Ram Dube, for the Appellants. 

No one appeared, for the Respondent. 

Judgment.— This was a suit for arrears of 
rent. Part of the arrears was claimed at tho 
rate of Rs. 7-8-5 per annum, and the other por- 
tion at the rate of Rs. 28-4-8. The suit is by a 
zamindar against a tenant. It appears that 
the father of the defendant, who isa minor, 
was an occupancy tenant. He left the village 
in time of famine. His sonthepresent defend- 
ant returned, sued the sub-tenants in pos- 
session and recovered the rent. The plaintiff 
then sued the defendant and the sub-tenants 
in occupation for q declaration that he, the 
zamindar and not the defendant, Mata Din,” 
was entitled to recover the rent from the suba 
tenants. It ir to be noted that this suit was 
brought in a Ciril Court and not in the Revenue 
Court where itought to have been bronght. 
The suit was compromised by an agreement 
that Mata Din should remain a tenant and 
that ho should be entitled to cultivate himself 
or sub-let, but that for the future he was to 
pay a rent of Rs. 28 odd instead of Rs. 7 odd. A 
correction was made in the jama-bandi alter- 
ing the rent from Rs. / to Rs, 28, and this correc- 
tion was made notwithstanding the objection 
of the defendant. It has been found that there 
was no fraud or collusion on the part of 
the guardian of the defendant in entering 
into the compromise and so far the 
merits of the case appear to be with the 
plaintiff appellant. The comoromise was 
filed and it appears that a decree in the Civil 
Court was actually made, a decree that allowed 
the plaintiff's claim for a declaration of his 
right to collect rent. This was clearly a 
mistake, because it was quite inconsistent 
with the compromise. The Lower Court has 
dismissed the plaintiff's claim so far as it 
claims an enhanced rent on the ground that 
the rent could only be varied in accordance 
with the provisions of section 41 of the 
Tenancy Act. Section 41 of the Tenancy 
Act provides that the rent of an occupancy 
tenant shall be liable to enhancement or 
abatement only as provided by that section (2) 
by a reg’stered agreement and (ii) by a 
decree or order of a Revenue Court. There 
is no registered agreement in the present case, 
nor is there, in my opinion, any decree or 
order of a Revenne Court. In my opinicn the 
order to correct the jama-bandi is clearly not 
an order within the meaning of this section. 
The decree or order there referred to is an 
order made onanapplication by the landholder 
for an enhancement of rent. It is, therefore, 
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clear that if tho occupancy-tenanoy of the 
defendant is still subsisting the plaintiff 
cannot sue for this enhanced ront. The only 
matter left for consideration is, did the depar- 
ture of the defendant's father under stress of 
famine and the subsequent abmbiguons decree, 
which the plaintiff obtained in a Civil Court, 
operate to determine the occupancy tenancy? 
In my opinion it did not. It is clear that there 
was no relinqnuishment, because the defendant 
rdturned and collected the rent..The plaintiff 
never obtained a declaration in any court 
that the occupancy-tenancy was at an end, 
and Isdo not think thatit would be right to 
‘infer such a meaning ffom the decree he 
obtained (quite inconsistent as it is with the 
ferms of the compromise). In my opinion 
the defendant is entitled to the protection of 
section 41 of the Tenancy Act and the decree 
of the Court below is correct. J accordingly 
dismiss the appeal and allow no costs as the 
defendant does not appear. 
Appeal dismissed, 


CALCUTTA HIGH CCURT. 
Mis. Civiu Appeat No. 77 or 1908. 

January 29, 1909. 

Present:—Mr. Justice Sharf-ud-din and 
Mr. Justice Coxe. 

KRISHNA CHANDRA MANDAL— 

OPPOSITE ParTy—APPRLLANT 
vesrus `’ ` 
JAKERAL HAQ AND ANOTAHER—PETITIONERS 
RESPONDENTS. 

' Transfer of Property Act (IV of 1882), 88. 60, 89 and 92 
Proceedings in surt or execution—Decree, essence of— 
Fixing of time—Lrmitation Act (XV of 1877), Sch IL, 
Art. 179—Lumitation for redemption when no time fired 
an decree. 

Proceedings under section 89 of the. Transfor of 
Property Act are proceedings in the original suit, and 
not procecdings in execution. Pramatha Chandra v. 
Khetra Mohan, 29 C. 661, followed. : 

Proceedings under section 92 mnst stand on pro- 
cisely the same footing. Therefore, an upploation of 
the plaintiff in a redemption suit to the Court to 
receive the money duo and award possession undor 
section 92 is an application in the suit and not in exo- 
cution. : 

But it is of tho essence of a decreo under section 92 
that a time should be fixed and an order should be 
passed in the case of a mortgago by conditional salo 
for foreclosure in case of default. 

Therefore where the decree in such a case directed 
that the plaintiff should get possession on paying o 
certain sum but no time was fixed for the payment, 
nor was any order made for foreclosure or salo; held, 
that the decree was not ono under section 92 Lut an 
ordinary decree to the execution of which, Art 179 
of the second schedule of the Limitation Act, would 
apply. Maloji v. Bagajı, 18 B. 667 followed. Hari 
Ravjtv. Shapurjs, 10 B. 461, L. R. 13 I. A. 68, relied upon, 
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A mortgagor can redcom ovon after tho expiry of 
the fixed period until the mortgagee has obtained an 
order for foreclosure or sale, Bepin Behary bhaha v. 
Mohendra Lal Ghosh, 18 O. W. N. xxxv (Notes), 
followed. 


Appeal from the order of B. K. Malik 
Esq, District Judge of Chittagong, dated 
October 4, 1907, reversing that of Babu 
Gopeswar Banerji, Munsiff of Satkania, dated 
June 24th 1907. . 

Babu Baikuntha Nath Duss, for the Appel- 
lant. 

Babu Girija Prosonna Roy Chowdhury, for 
the Respondent. 

Judgment.—The only question that arises 
for dertemination inthis appeal, if any appeal 
lies, is whether the application out of hich 
it aises 1s barred by time. 

The plaintifis-respondents brought a suit 
for redemption about 14 years ago, and the 
Munsiff, who tried the suit, with a lamentable 
disregard of section 92 of the ‘I'ransfer of 
Property Act, 1882, directed that the plaint- 
iffs should get possession on paying Rs. 240. 
No time was fixed for the payment, nor was 
any order made for foreclosure or sale. No- 
thing further was done and now the plaintiffs 
produce the money andask to be put in 
possession of the property. 

The Munsiff held that the application was 
barred by tıme, but this view has not been 
accepted by the learned District Judge, and 
the defendants appeal. 

A Py objection is taken that no 
appeal lies. It is argued that the order 
complained of is an order in a suit and not 
in execution, while to the suggestion that it 
may be a decree it is answered that the appeal 
is ‘not framed or stamped as an appeal from 
a decreo, but as an appeal from an order. 

It appears to us that the question whether 
or not an appeal lies depends on precisely 
the same considerations as the appeal itself. 
It is settled in this Court that proceedings 
under section 89 of the Transier of Property 
Act, are proceedings in the original suit, and 
not proceedings in execution. Out of the 
numerous cases on this point we may refer to 
Pramatha Chandra Roy v. Khetra Mohan 
Ghose (1).° Proceedings under section 92 
must stand on precisely the same footing. 
That section lays down thatif the plaintiff 
succeeds the Comt shal] declare the amount 
due, and shall then, if the plaintiff pays up 
the amount due, order that certain results 
shall follow, and if he does not pay it shall 
order that certain other results shall follow, 

(1) 29 0.651, 
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It appears to us that no real distinction can 
be dinwn between the character of these 
different orders, which would make one a 
final decree and the other a mere order in 
execution. Accordingly we feel bound to hold 
that the application of the plaintiff to the 
Court to receive the money due and award 
possession under section 92 1s an application 
in the suit, and notin execution; and that 
the order of tho Court thereon is the final 
decree. IJtcan hardly be disputed that an 
order under the last paragraph of the section 
would be the final decree in the suit, and an 
order in the preceding paragraph seems to 
us to stand on exactly the same footing. If, 
therefore, the decree which the plaintiffs 
obtained in 1895 was a decree under. section 
92, we think that the order now appealed 
against was the final decree, and is appealable 
as such. But the present appeal is not such an 
appeal, but amere appeal from an order, bearing 
an eight-anna stamp. Tho appellant’s conten- 
tion, Tawa is that the onmginal decree was 
nota decree under section 92. 
fore, come to a conclusion on this point, both 
in order to decide the appeal on its merits, 
and also to decide the question whether an 
appeal lies. 

The question whether the original decree 
was a decree under section 92 depends on the 
farther question whether it is of the essence 
of such a decree that atime should be fixed 
and that an order should be passed, in the 
case of a mortgage by conditional sale like 
the present, for foreclosnre in case of default. 
Aftor the best consideration we have been 
able to give to this question we think it must 
be answered in the affirmative. It has been 
held in the decision of Bepin Behary Shaha v. 
Mohendra Lal Ghosh (2), to which one of us 
wasa party, that a mortgagor can redeem 
even after the expiry of the fixed period, 
until the mortgagee has obtuined an order 
for foreclosure or sale. This view is in 
accordance with the provisions of section 60 
of the Act. And ifthe mortgagee finds him- 
self redeemed long after the original decree, 
he has only his own negligence, in not applying 
for an order for foreclosure, to thank. The 
section places it in his power at any time 
after the fixed period has elapsed, to secure 
himself against disturbance by applying for 
an order for foreclosure. ut when the 
original decree fixes rfo time for payment, and 
contains no conditional order for foreclosure, 
the case is quite different. The mortgagee 

(2) 13 0. W. N XXXV (Notes). 
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cannot, so long as tho’ decree remains unal- 
tered, obtain any security at all. It has been 
suggested that in such a case his rights run 
from the date of the decree. But if he applied 
the day after the decree for foreclosure on 
the ground that the plaintiff had not paid the 
sum due, no Ccu1t would grant it. It cannot 
have been the intention of the Legislature 
that tho mortgagor should get his rights 
finally established, but that the mortgagee 
should get no corresponding chance of having 
his rights finally established. Wo think that 
it follows from these considerations that the 
fixing of a time, and a conditional order for 
foreclosure, are of the essence of decices under» 
section 92, and acccrdingly that the original 
decree in this case was not such a decree. * 


If this view is correct, it follows thatthe - 


original decree was an oidinary decree, which 
would have to be executed in due course, and 
to the execution of which Axticle 179 of the 
Second Schedule cf the Limitation Act would 
apply. This result is in accordance with the 
decision in Maloji v. Sagaji (3) and derives 
also some support from that in Hari Rarji 
Chiplunkar v. Shagurji Hor masji Shet (4). In- 
deed the latter decision would be conclusive of 
the point, were it not that it was passed in a 
snit decided before the enactment of the Trans- 
fex of Property Act, when no special provisions 
of law existed governing proceedings taken in 
pursuance of a preliminary mortgage decree, 
and such proceedings therefore must have 
been regarded as proceedings in execution, or 
as coming under no special provision of law 
at all. ; 

For the above reasons we think that the 
appeal lies, the order complained of being an 
order passed in executicn .of an odinary 
decree, not coming under scction 92 of the 
Transfer of Property Act. We think also 
that the application on which the order was 
based was barred by limitation. We therefore 
allow the appeal with costs. The application 
to redeem will be refused. We assess the 
costs at three gold Mohurs. 

- (8) 18 B. 667. 
(4) L. B. 181. A 66; 10 B, 461. 
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MADRAS HIGH COURT. 
Civis Rergeence Casp No. 13 or 1908. 
` December 3, 1998. 
Present :—Mr. Justice Munro and 
Mr. Justico Sankaran Nair. 
SUBBARAYA MUDALIAR AND OTHÐRS-—- 
PLAINTIFFS 
versus 
RAKKI—Derenpant. 
Madras Estates Land Act (Act I of 1998, Mad), 8. 189 
2 Suits pending tn Civil Courts before the Act came mto 
force, wh2ther affected by the provisions of sec. 189. 
Section 189 of the Madras Estates Land Act says 
nothing about the pending suits and it has not takon 
eaway from the Civil Courts jurisdiction to hear and 
on cognizance of by 
them boforo the Act came into operation. Sadasiva 
* Pillar v. Kalappa Mudaliar, 24 M. 89; Vedaralli 
Narasiah v Mangamma, 27 M 538, Nanabin Aba v. 
Bhsiubin And», 32 B. 337, followed. 

Case statel under section 617 of Act XIV 
of 1882 by the District Mans: of Tiruvallur 
in S. C. No. 30 of 1908. 

Judgm2nt.—The question reforred to is, 
whether suits for the recovery of rent, which 
under the provisions of the Madras Estates 
Land Act (I of 1908) are exclasively cogniz- 
able by the Revenue Courts, aro triable by the 
Civil Courts after that Act came into force, if 
the suits were filed before the date when that 
Act came into force. We msy have no hesi- 
tation in answering the question in the affirma- 
tive. There is nothing in section 189 of tho 
Madras Estates Land Act which takes away 
from the Civil Courts the jurisdiction to hear 
and determine suits which were taken cogniz- 
anceofby them bafore the Actcameinto opera- 
tion. Section 189 merely says that Civil Courts 
shall nottake cognizance. Itsays nothing about 
pending suits. We are fortified in our opin- 
10n by the decisions in Sadasiva Pillar v. 
Kalappa Mudaliar (1), Vedavalli Narastah v, 
Manjamma (2) and Nunabin Aba v. She- 
rubin Andu (8). 

(D 24 M. 39. 


(2) 27 M. 583, 
3) 32 B. 337. 
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KRISHNASAMY PANIKUNDAR V. RAMASAWAIY CHETTIAR. 


MADRAS HIGH COURT. 
Mis. Civin Petition No. 1603 or 1908 
IN 
Appear No. 163 or 1905. 
` November 4, 1908. 
Present -—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
KRISHNASAMY PANIKUNDAR— 
(lst Defendant) —AppELLane 
versus 
S. R. M. A. R. RAMASAWMY CHETTIAR 
AND OTHERS (Plaintiff and Defendants Nos. 
2 to 12 and Legal representative of 
4th Defendant)—RESPONDPNTS. 

Indian Limitation Act (XV of 1877), 8. 5, el. (2)— 
Delay in filling appeal—Sufficient cause’— Want of funds 
Ent usting work to an incompetent agent 

The words ‘sufficient cause’ m section 6 of the Limit- 
ation Act should receive a liberal construction so ng 
to advance substantin! yustice when no negligence, nor 
inaction, nor want of bona fides is imputable to the 
appellant Kitehna v. Chathappan, 13 M. 269, 
referred to. 

Where the appellant in an appeal entrusted the 
business of Aling it to an incompetent man who did 
not take professional advice and who filed the appeal 
after time owing to his own negligence :— 

Held, that it did not amount to ‘sufficient cause’ 
Ae the meaning of section 5 of the Limitation 

ob. 

Want of funds ie not ‘sufficient cause’ within the 
meaning of section 5, clause 2 of the Limitation Act. 
Moshaullah v, Ahmedulah, 18 C 78, rolied upon. 

An appellant is bound to give a proper explanation 
for every day’s delay. Kschilappu Naickar v. Rama- 
nuam Pillar, 25 M. 166, referred to ee 

Appeal against the decree of the Court of 
the Additional Subordinate Judge of Tanjore, 
dated 8th February: 1905, in Original Suit No. 
52 of 1905. 

Judgmeat.—This is a petition to dismiss 
Appeal No, 163 of 1905 as barred by limit- 
nhon. 

The appeal time expired on Sunday the 9th 
July 1905 and the appeal should therefore 
have been presented on the lOth. It was not, 
however presented till the 12thand was return- 
ed os no explanation of the delay was given. 
It was ve-presented on the 26th July with 
affidavits by the appellant and his law agent 
Veerasawmi, a private pleader. The ex- 
planation given for the delay in those nffida- 
vits isas follows :—Tho appellant relied entire- 
ly upon Veerasawmi for the due presentation 
of the appeal. Veerasawmi calculated that 
appeal time expired on the 8th July and Pe- 
lieved on the strength of the Post Card Exhi- 
bit I that the High Court did not re-open 
after the vacation till the 10th.” On the Bth 
Taly the appellant entrusted all the papers to 
Veerasawmi and sent him to Madras to file 
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an appeal. Veerasnwmi started on tho evon- 
ing of the 8th and arrived at Madras on the 
morning of 9th July. He then learnt that the 
office of the Registrar had re-opened on the 
Sth to receive appeals ete., and understanding 
that an affidavit by the appollant would be 
necessary to explain the delay in filing the 
appeal, left Madras on tho evening of the 9th, 
again started from Tanjore with the appellant 
on the evening of tho 10th, arrived at Madras 
with the appellant on the morning.of the llth 
and ontrusted tho papers to the Advocate- 
Genoral who prosented the appeal next day. 

On tho strength of those alfidav.ts tho ap- 
peal was admitted. Snbsequently four affida- 
vits made on the 22nd November 1905, were 
filed on behalf of the respondents. These 
affidavits are in the main to the effect that the 
appellant and Veerasawmi were seen in Mad- 
ras on the morning of the 10th July. If they 
are true there can be no hesitation in reject- 
ing as false the explanation given by the ap- 
Deli We shall thereforo first determine 
whether it is true that the appollant did not 
arrive in Madras till the 11th July. 

In March 1907, tho appellant put in five affi- 
davits to prove that he could not have been in 
Madras on the 10th July. He also produced 
a promissory note Exbibit If and a telegram 
Exhibit IHI. In July 1908, further affidavits 
by the appellant and his agent were sworn on 
the 28th March 1908, were served on the res- 
pondents who in August filed two additional 
affidavits and produced the Post Card Exhi- 
bit A. and the letter B. In October 1908, ad- 
ditional affidavits by the appellant and Veer- 

'agawmi were putin and were replied to by 
the lst respondent and his Agent. 

It is upon the materials indicated above 
that we are asked to decido the question at 
present under consideration. Of the affidavits 
in March 1907 little weight can be attached 
to the affidavit of Manikkam Pillai who says 
he saw the appellant at Tanjore on the 10th 
July 1905. The affidavit was given 15 months 
later and no reason is assigned for remember- 
ing the date. We do not believe tho affidavit 
of Y. R. Krishnasawmi Iyer who says be saw 
the appellant and Veerasawmi in pial of his 
houso at Kumbakonam on the night of the 
10th July and that Veerasawmi dined with 
them and said he was leaving for Madras that 
night with the appellant by the 10-10 r. w. 
Mail Train. When this affidavit was concoct- 
od, the contents of the affidavits of the 26th 
July 1905, were apparently forgotten. Accord- 
ing to them the appellant and Veerasawmi 


bi “ 

left Tanjore on the evening of the 10th July 
and there is no suggestion of any break of 
journey at Kumbakonam. We may also here 
dispose of the affidavits of the appellant and 
Veerasawmi sworn in October 1908. These con- 
tain entirely new allegations to the effect that 
on the 11th Jaly the appellant and Veerasawmi 
travelled to Madras ın the same train as 
the lst respondent and his agent and that 
Veerasawmi spoke to the latter at Egmore 
Station. Tho allegations are denied in thé 
counter-affidavits and there can be no doubt 
they aro after-thoughts and untrue. 


Tho main case forthe appellant is revealed* g 


in the remaining three affidavits of March 
1907, the appellant’s own affidavit of March e 
1908 and Exhibits II and III. That case is as 
follows :—The appellant being in want of 
money for the purpose of filing his appeal went 
to various places to raise a loan. On the 8th 
and 9th July he was at Nemathampetti which 
is 54 miles by road from Tanjore; on the morn- 
ing of the latter date he and two others ex- 
cuted a promissory note Exhibit II in favour 
of Palaniappa Chetti. The amount of the 
promissory note is Rs. 2,000, of which Rs. 1.500 
was the amount of a Hundi drawn by Pala- 
niappa Chetti on Periannan Chetti of Madras 
and Rs. 500, the amount agreed to be paid to. 
Palaniappa Chetti for the accomodation. The 
Hundt was delivered to the deponent Perumal 
Thevan who delivered it to Periannan Chetti 
in Madras on the morning of the 10th July. 
The appellant remained at Nemathampetti 
till 4 r.m. and then started with the intention 
of going to Madras. He was accompanied as 
far as Kanadukathan by the deponent Muruga- 
pillai, agent of Palaniappa Chetti who sent 
the telegram Exhibit Il] from that place at 
5-15 p.m. on the 9th July. The telegram, is 
addressed to Periannan Chetti at Madras 
and its material portion runs thus :— “ Sellat- 
tur Zamindar comes there, Cash Aundi, and 
file appeal immediately.” 


By Sollatur Zamindar the appellant is 
meant. This telegram duly arrived in Madras 
and was given by the Periannan Chetti on 
the morning of-10th July to his agent, the de- 
ponent Ramasami Iyer, with instructions to 
go to the Railway Station and meet the 
appellant. The appellant, however, did not ar- 
rive according to the expectation raised by the 
telegram. Instead Perumal Thevan arrived 
and handed over the kundi already referred 
to. On the morning of the llth July appel- 
lant and Veerasawmi arrived. 
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With regard to deponents Perumal Thevan, 
Muruga Pillai and Ramasawmi Iyer on whoso 
statements tho case above set outlargely rests 
it must be observed that Perumal Thevan is 
apparently a person interested in the appel- 
lant as he accompained him when he went in 
search of money, that Muruga Pillai is tho 
agent of Palaniappa Chetti in whose favour 
the promissory note Exhibit IL was executed, 
while Ramasawmi Iyer is the agent of the per- 
son who was topay to tho appellant theamount 
of the hundi drawn by Palaniappa Chetti. All 
thesg men must therefore be looked upon as in 

*some way interested inthg appellant's success. 

* It is contended that the promissory note Ex- 

e hibit II and the telegram Exhibit ILI provethe 
truth of their story; neither Exhibit IL nor 
Exhibit UI is, however, necessarily inconsistent 
with the appellant having arrived in Madras 
onthe lOth July. Peramal Thevan did not start 
for Madras till the promissory note had been 
executed. Still, he arrived in Madras on the 
morning of the 10th July It was therefore 
quite possible for the appellant also to havo 
reached Madrasat thesame time. That the ap- 
pellant wasaware that the appeal had to be 
filed on the 10th appears from Exhibit I it- 
self. That he intended to go to Madras in 
any case and without any call from Vecrasaw- 
mi is clear from Exhibit ITI, it not being his 
case that he received any communicationfrom 
Veerasawmi before he started for Madras. No 
doubt if the appellant was at Kanadukathan 
at 5-15 P.M. on the 9th July he could not have 
reached Madras on the morning ofthe lOth. 
But there was no necessity to send Exhibit III 
till the evening of the 9th even if the appel- 
lant started in the morning, as there was still 
sufficient time for the telegram to reach Mad- 
vas before the appellant did. 

Seeing that the appeal was to be filed on 
the 10th and the appellant intended to go to 
Madras the probability is that he would try to 
be in Madras on the 10th. Exhibit IIT itself 
seems ko indicate that thehunds was to be cash- 
ed after the appellant’s arrival and if this is 
so the appellant’s presence on the lOth was 
imperative. Further, the amount of the kundi 
was only Rs.1,500. The stamp duty payable 
was Rs. 1,425 and it is hardly likely that the 
balance Rs.75 would be enough to meet other 
preliminary expenses. This furnishes an 
additional reason for the appellant's presonce 
on the spot. In addition to these probabilities 
we have the testimony afforded by the four 
affidavits of the 22nd November 1905, filed on 
behalf of the respondents. Of those, the 


affidavit of Sesha Iyengar may be neglectedas 
no personal knowledge 18 spoken to. 'l'he other 
three deponents assert that they saw the ap- 
pellant and Veerasawini on the morning of the 
10th July ; Sawmia Narayana lyengar is no 
doubt an agent of the respondent but thestate- 
mont is borne ont by the letter Exhibit B writ- 
ten and posted by him at Madras on the 10th 
July and duly received by tho lst respondent. 
It is suggested that thore was ample time bo- 
fore its production to forge Exhibit B withits 
post marks. No doubt such a foigery is not 
impossible but we are not prepared on that 
ground to reject Exhibit B which bears every 
mark of genuineness. Another of the depo- 
nents is the 4th respondent and his statement 
may be said to be that of an interested person. 
Bat nothing has been or can bo said against 
Mr. Raghavachari. This man was a clerk in 
the office of Mr. Sundra Iyer, High Court 
Vakil, and swears that the appellant and Ve- 
erasawmi came to Mr, Sundra Iyer’s office on 
the morning of the lOth July. Finally there is 
the affidavit dated 4th August 1908, of R. Aiy- 
avaiyer, a Sub-Inspector of Police, who swears 
he saw the appellant and Veerasawmiin Mad- 
ras onthe morning of the 10th July. This 
man is a friend of the lst respondent. His 
statement is supported by tho Post Card Ex- 
hibit A, written to the lst respondent from 
Madras on the 10th Jnly and posted on that 
date. The sameremark applies to Exbibit 
A. as to Exhibit B. 

For tho above reasons wo have no hosita- 
tion in holding that it is not true that the ap- 
pellant did not arrive in Madras till tho 11th 
July. We find it proved beyond reasonable 
doubt that the appellant was in Madras on 
the morning ofthe 10th July. This finding 
strikes out the root of the explanation given 
by appellant and Vecrasawmi in theiraffidavits 
of the 26th July 1905, and we have no besi- 
tation in rejecting the whole of the explana- 
tion as false. Tho true explanation of the de- 
lay in fling tho appeal is undoubtedly that 
the appellant found difficulty in raising all 
necessary funds. Itis significant thatno state- 
ment has been made as to when the appellant 
was supplied with money and that the stamp 
for the appeal memorandum was not pur. 
chased till the 12th July. It is not contended 
that the want of funds*is ‘sufficient caus” 
withm the meaning of section 5, elauso 2 of 
the Limitation Act and thero is ample authori- 
ty thatitis not. See for instdnce Moshaul- 
lah v. Ahmedullah (1) 

(1) 13 0. 87. . 
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The explanation given for the delay having 
been found to be false it is unnecessary to con- 
sider whether the explanation if accepted as a 
time statement of facts would furnish “ suffi- 
cient cause” within the meaning of section 5, 
clause 2 of the Limitation Act. Wo may, how- 
over, briefly deal with this aspect of tho caso. 
Tho words“ snflicient cwase” should receive a 
liboral constructionsoas toadvancesubstantial 
justice when no negligence nor maction nor 
want of bona fides is imputable to the 
appellant—vide Krishna v. Uhathappan (2). 
ln the presont case we find that the appellant 
entrusted all the business connected with the 
filing of his appeal to Veersawami, an un- 
qualified man. ‘his being so we ave unable 
to hold that the appellant acted without 
neligenco and bona fide, t.e., with due care and 
attention, ov that he can be allowed to plead 
the mistakes made by Veerasawmi who him- 
self does not appear to havemade any attempt 
to take professional advice. Further, the 
affidavits of the 26th July 1905, reveal “no 
sufficient cause ” for the non-filing of the ap- 
peal on the llth July and the appellant 15 
bound to give a proper cxplanation for every 
day’s delay—vide Kichtlappa Naickar v. Rama- 
nujam Prilat (8). 

Wo find that no sufficient cause has been 
shown for the delay in filing the appeal. The 
appeal is therefore dismissed with costs of the 
Ist and 13th respondents. 

Appeal dismissed, 

(2) 13 M. 269. 

(3) 26 M. 166 p. 180. 


MADRAS HIGH COURT. 
Secoxp Civit Apprat No. 679 or 1907. 
December 3, 1908. 

Present — Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 

Tur SECRETARY or STATE ror INDIA In 
COUNCIL REPRESENTED RY THE COLLECTOR OF 
ANANTAPUR— (DEFENDANT)—APPELLANT 
L6NGUS 
BUNDEPPA or KONAKONDLA— 
(PLAINTIFE)-—RESPONDENT. 

Grant of land by a pubhc ofcei—Grant opposed 
to rules framed by Board of Revenue—Uncondittonal 
rysue of pattah—Posseasion’taken by giantee-—IWhether 
pant liable to be set asyle by superior public of- 
re unconditional pattah in yrespeot of some lands 
ported on Darkhast bya public servant compctent 
to make the grant, in pursuance of which the granteo 
took possession, is not liablg to bo set aside by a 


public officer of a higher grade to the officer making 
the grant on the ground that the grant was in con- 
travention of a Standing Order of the Board of Re- 
venue, Peraroyalu Reddi v Royalu Reddi, 18 M 434 
and Collector of Salem v. Rangappa,12 M. 404 at p. 
406, relied upon 

Sccond Appeal against the decree of tho 
District Court of Kurnool in Appeal Suit Nos, 
143 and 144 of 1905 preferred against the 
decree of the Court of the District Munsiff of 
Gooty in Original Suit No. 802 of 1904. f 

Judgment.—In this case certain tankbed œ 
lands were granted on Darkhast to the plaint- 
Ps father in 1894 and patfah was issued. 
This grant isin coptravention of the Board's 
Standing Order No. 15 which lays down that * 
tankbed lands are to be dealt with under the, 
Board’s Standing Order No. 16. Under the 
latter order tankbed lands are to be divided 
into plots and sold by auction. In 1904 the 
Collector cancelled the patich on the ground 
that the plaintiff's father had obtained the land 
by fraud. The plaintiff then brought the pre- 
sent suit to have his patiah confirmed. The 
defendant, the Secretary of State for India, in 
his written statement alleged that the assign- 
ment of the land on patiah was in contvaven- 
tion of the Board's Standing Order No. 15, 
that the plaintiffs father obtained his patiah 
by fraud and collusion with the village officers, 
and that as the assignment of the land had 
been obtained by fraud and misrepresentation it 
was illegal and not binding upon the dofend- 
ant. Itseems clear that the defendant’s case 
in the written statement was that the grant 
was liable to be set aside, not -becanse it was 
irregular, but because it had been brought 
about by fraud. The District Judge has found 
that there was no fraud and this finding of 
fact is binding upon us and is really sufficient 
for the disposal of the case. It is, however, 
argued that the defendant meant to contend 
that he was entitled to cancel the grant be- 
cause it was opposed to Board’s Standing Or- 
dor No. 15. Assuming this to be so, we are of 
opinion thatthe grant 18 not liable to be can- 
celled. The disposal of the tankbed lands is 
not prohibited. All that the rules lay down ia 
taat the tankbed lands shall be disposed of in 
particular manner. It is also conceded that a 
Tahsildar—itwas a Tahsildar who granted the 
Darkhast in the present case—has power to 
dispose of the tankbed lands. The Tahsildar 
having power to dispose of the lands in suit 
disposed of them in a manner not warranted 
by tho rules whether owing toa mistake as to the 
nature of the lands or owing to a misappro- 
hension of the rules. There is no question of 
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any fraud. In due course patiah was issued to 
thegranteeof the lands. There1s no suggestion 
that the pattuh was issued conditionally. In 
Collector of Salem x. Rengappu (1), it was 
observed as follows:—‘It is not pretended 
that the pattah issued to the plaimtiff was 
issued conditionally or that it was issued by 
an officer not competent to act in the matter. 
Nor is 16 alleged in the written statement that 
there was any fraud practised by the plaint- 
if on the defendant or the Collector. The 
case was simply one of mistake; the Tahsildar 
_ Would not have issued tho patta had he 
known all thefacts. In omopinion, allegation 
and proof of such mistake fo not justify the 
cancelment of a pattah issued by a competent 
Dificer in favour of one who has come into 
occupation of the land under it; when once 
possegsion has been taken under a paitah 
unconditionally issued by a competent officer, 
the pattakdar can, we think, be ovicted only 
under the provisions of the Revenue Act.” 
The same principleis followed in Pertaroyala 
Reddi v. Hoyalu dieddi (2). Following these 
decisions we are of opinion that the Collector 
was not justified in cancelling the pattah in the 
present case. 
The appeal is dismissed with costs. 
. Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Cryin Revision No. 75 or 1908. 
January 27, 1909, 
T resent :—Mr. Justice Griffin. ` 
BABU BARODA PARSHAD BOSE— 
DerenDant-APPLICANT—APPELLANT 
` VETRUE 
BABU PEARE LAU—Puamtive-Oprosire 
` PARTY—RESPONDENT. 
Civil Procedure Code (Act XIV of 1892), 8. 17 
Explanation II—Jurisdiction of Oow t— Contract 
Place of acceptance—Contract Act (IX of 1872), 88.457. 
: A proposal was made from Aligarh which was ac- 
cepted at Calcutta. Tho suit upon the contract was 
bronght at Aligarh. eld, the Aligarh Court had no 
jurisdiction. Tho sait couldbe bronght at Calontta 
whore acceptance was mado, Kamsetli Subbiah and 
others v. Katha Venkatasaumy, 27 M. 355, referred to. 
Revision against the order and decree of the 
Assistant Judge of Aligarh. 
. uit for the recovery of damages for a 
breach of contract. 
_ Buiya Ohandra Mukerji, for the Applicant, 
Gridhari Lal Agarwala, for the Respondent, 
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Judgment.—Theplaintiff wrotetothe defend- 
ant, who is the proprietor of a news-paper 
published in Calcutta, asking him to publish 
an advertisement for him and sending 
ab the same time Rs. 10. The defendant 
declined to accept Rs. 10 as sufficient, and 
after some negutiabions agreed to accept Rs. 
24a3 the costs for the advertisement. This 
sum was remitted to the defendant by the 
plaintiff, who resides at Aligarh. The plaint- 
iff instituted the smt, out of which this ap- 
plication has arisen in the Court of the Munsrf 
of Aligarh, to recover damages for a breach 
of contract. The defendant pleaded that the 
snit was not cognizable at Abgarh. The 
Court of First Instance sustained thisplea and 
dismissed the suit. The Lower Appellate 
Court on appeal decreed the suit in part 
holding that the suit was congnizablo at 
Aligarh. ` The defendant comes here in Revi- 
sion and contends that the order of the Court 
below is wrong in law inasmnch as the Cowt - 
at Aligarh had no jurisdiction by reason of 
the provisions of section 17 Explanation TII of 
the Code of Civil Procedure (Act No. XIV of 
1882) to entertain the suit at Aligarh. Re- 
liance is placed on a ruling reported in Kami- 
setti Subbiah and others v, Katha Venkata- 
sawamy (1), where it was held that “ under 
the Indian Contract Act where the proposal 
and acceptance are made by letters the 
contract 18 made at the time when and at 
the place where the letter of acceptance is 
posted, though the contract is voidable at the 
instance of the acceptor by communication of 
his revocation before the acceptance has come 
tothe knowledge of the proposer.” In this 
case the proposal was made from Aligarh and 
after negotiations as to the cost of advertise- 
ment the proposal was finally accepted at 
Calcutta. In view of the provisions of sec- 
tions 4 and 7 of the Contract Act and read with ` 
section 17 Explanation III of the Code of 
Civil Procedure (Act No. XIV of 1882) and 
of the ruling above quoted I am of opinion 
that this application must be allowed. I set 
aside the decree of the Lower Appellate Court 
and restore that of the Court of First In- 
stance. The plaint will be retuned for pro- 
sentation to the Court having jurisdiction. 
The applicant will get his costs in this and 
in the Courts below. . ° 

(1) 27 M. 865. 
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Musammat NAIMUNNISSA BIBI V. JAMNA DAS. 
ALLAHABAB HIGH COURT. 
Execution TRET Appeat No. 135 or 1908. 
February 10, 1909. 

Present :—Sir John Stancly Kr., Chiof Judge 
and Mr. Justice Banerji. 
Musammat NAJMUNNISSA BIBI— 
JUDGMENT-DEBTOR—APPELLANT 
versus 
Lala JAMNA DAS—Decrrs-HoLpur— 
Opposite Party— RESPONDENT. 

(al Procedure Code (Act XIV of 1882), s8 244, 
286—Court of Distitet Judge superior to that of Subor- 
dinate Judge—Poucr to realise moperty attached by 
two Courts of different grades—Decree-holder aleo u 
judgment debtor —Right to appeal. 


Whero the same property is sumutancously attached ' 


in execution of one decree of the District Judge, and 
another of the Subordinate Judge, the District Judgo 
alono has the power to rcaliso the property. Tho Court 
of a District Judge is of a highor grado than that of a 
Subordinato Judge. 

` The fact that the judgment-debtor was also a rival 
decree-holder did not take away her right to raise the 
objection that the property could not be sold by the 
Snbordinate Judge. 


A judgment-debtor objector is ontitled to prefer an 
appeal to the High Court, bomga party to the sut 
within the meaning of section 244. 

Execution First Appeal fiom the decree of 
the Subordinate Judge of Mirzapur, dated the 
19th of February, 1908. 

Satya Chandra Mukerji, for the Appellant. 

J. N. Chaudhri (with him Moti Lai), for the 
Respondent. 

Jadgment.—A. preliminary” objection has 
been taken to the hearing of this appeal on 
behalf of the respondent on the ground that 
no appeal lies. The facts are these. The 
respondent Jamna Das holds a decree against 
the estate of one Farzand Ali passed „by the 
Subordinate Judge of Mirzapur. The appel- 
lant Musammat Najmunnissa has obtained 
decree for her dower against the same estate 
from the court of the District Judge of Mirza- 
pur. In execution of her decree she has caus- 
ed certain property to be attached as the 
property of Farzand Ali. Jamna Das in exo- 
cution of his decree has caused the same 
property to bo attached. There are thus two 
attachments on the same property ; namely, 
one under the orders of the District Judge 
and the other under the orders of the Subordi- 
nate Judge. Najmunnissa was a party to 
the suit brought by Jamna Das and is 

‘jadgment-debtor inthe decree pissed in that 
suit. Shoe objects to the sale of the attached 
property by the Subordinate ,Judge on the 
ground that as it has been attached by a court 
of a higher o the Subordiuate Judge has 
no jurisdiction to sellit: The objection was 
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raised on the strength ‘of the provisions of 8. 
285 of the Code of Civil Procedure, 1882. The 
learned Subordinate Judge has overuled the 
objection on the ground that his court is not 
inferior to the comt of the District Judge as 
an appeal from his court in the particular 
case lay to the High Court and not to the 
District Judge. This view of the learned 
Subordinate Judge is clearly erroneous. Bec- 
tion 285 provides that in the event of property 
being attached by more courts than one tRe « 
court which shall receive or realise such pro- 
perty shall be the court of the highest grade. , 
The court of the District Judgeis undotbted- 
ly a court ofa bifher grade than tho comt. 
of the Subordinate Judge. Therefore,it is the 
District Judge alone who has the power t8 
realise the property and the order of the 
Shbordinate Judge is clearly erroneous. -lt 
is, however, contended on behalf of the respond- 
ent that the objection raised by Najmunnissa 
was advanced by her as a rival decree-holder 
and therefore she could not prefer the 
present appeal. As, however, Najmunnissa is 
a judgment-debtor in the decree and was a 
party to the snit in which the decree was 
passed she was competent to raise the objec- 
tion that the property could not be sold by the 
Subordinate Judge. We think that she was 
entitled to prefer this appeal being a party 
to the suit within the meaning of section- 
244 of the Code of Civil Procedure of 1882. 
We therefore decree the appeal and setting 
aside the order of the Court below, allow the 
objection of the appellant with costs here and 
in the cowt below. The costs of this Court 
will include fees onthe higher scale. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 1389 or 1908. 
February 4, 1909. 

Present:-Mr. Justice Holmwood and 
Mr. Justice Ryves, 

NIRBIKAR CHANDRA MUKHERJI— 
PETITIONER 
VETEUS 
EMPEROR—Oprosite PARTY. 

Criminal Procedwre Oode (Act V of 1898), s. 107, 
Ol. (2)~— Person not residing within District—District 
Magistrate can take pm oceedings-—Subordinate Magistrate 
cannot, even when directed by District Magistrate to do 50. 

It is not sufficient for the Magistrate of a District 
to direct a proceeding under s 107, Criminal Proce- 
duro Code, to be drawnup by a Deputy Magistrato, 
against a person residing in another junsdiction: the 
proceeding must take place and be brought to a conclu- 
sion before the District Magistrato himsolf and bofore 
no other Magistrate. ` 
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Criminal Revision petition against the order 
of the Deputy Magistrate of. Howrah in a 
proceeding under s. 107 of the Criminal 
Procedare Gode against the petitioner who is 
not a resident of the District. At the direction 
of the District Magistrate the proceeding was 
held by the Depaty Magistrate, in which the 
order was made. 

Babu Alulya Charan Bose for the Petitioner. 

Judgmeat-—No one appears against this 

ale and upon the explanation of the Magis- 
trate of Howrah, it is clear that the proceed- 
ings against the petitioner were without juris- 
dliction. It is not sufficiegt for the Magistrate 

* of a District to direct a proceeding to be drawn 
ep by a Deputy Magistrate against a person 
residing in another jurisdiction. The law is 
that no such proceeding shall be taken before 
any Magistrate other than a Chief Presidency 
Magistrate or a District Magistrate. If thore- 
fore proceeding under section 107 of the Code 
of Criminal Procedure is necessary against a 
oe not residing in the District of 
owrah, that proceeding must take place and 
be brought to a conclusion before the District 
Magistrate himself and before no other 
Magistrate. 

The Rule is accordingly made absolute and 
the order binding down the petitioner dis- 
charged. , 

Rule mate absolute. 


MADRAS HIGH COURT. 
CRIMINAL Ravision No. 545 or 1908. 
February 3, 1909. 

Present :—~Sir Charles Arnold White, Chief 
Judge and Mr. Justice Miller. 

In re PONNUSAWMY PILLAY—<Acousen. 

Abkari Act, (Madras, I of 1886), 8. 29 (n)-—Power to 
order confiscated article to be sold or destroyed—Porcer 
of Court to direct the mode of sale—Criminal Procedure 
Code (Act V of 1898), 8. 617 

The powers conferred by section 20 (n) of tho 
Abkari Act of 1883 include the power to direct that 
the confiscated article may be destroyed or sold, as 
also to give directions as to the mode of the sale. 

Such an order cannot be supported if it purports to 
have been mado under section 617, Criminal Pro- 
cedure Code. 

Case referred for the orders of tho High 
Court under section 448, Criminal Procedure 
Code, by the District Magistrate of Tanjore, 
in his letter dated Ist November 1908, O. R. 
No. 1454, Magisterial, of 1908. 

The Public Prosecutor in support of the 
Reference. 
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Order.—The rule referred to in the letter 
of the District Magistrate is made under the 
power conferred by section 29 (n) of the 
Abkari Act of 1886 and is within the powers 
conferred by that section. 

Under this vule the Magistrate who ad- 
judged the confiscation has power to direct 
that the confiscated article may be sold or 
destroyed. 

We are of opinion that the sale may reason- 
ably be construed as not only authorising 
the Magistrate to direct the sale of the 
article, butas also authorising him to give 
directions as tò the mode of sale. 

The order of the Magistrate in the case 
veferred to us purports to have been made 
under. section 517 of the Code of Criminal 
Procedure. We do not think the order can 
be supported as an order under the powers . 
conferred by that section. 

Order sct aside. 


MADRAS HIGH COURT. 
CRIMINAL Revision No. 607 or 1908. 
February 9, 1909. 

Present — Mr. Justice Wallis and Mr. Justice 
Munro. 
AMBAKKAGARI NAGI RADDIAND OTHERS 

— PETITIONERS-—ACCUSRD 
versus 
BASAPPA—RESPONDENT—COMPLAINANT, 
Criminal Procedure Code (Act V of 1898), s8. 250, 429 
Order directing complainant to pay compensation— 
Appeal by cumplainant-—Notice of appeal to accused, 
In cases of appeal under section 250, Criminal 
Procedure Code, against an order dirocting tho poy- | 
ment of compensation by complainant it 1s desirablo 
that notice of an appeal by complainant should be 
given to the aconsed But as s. 422 of tho Codo 
does not make such notice nesossary, the High Court 
will not intorforo in revision on tho ground of want 
of notico, unless there is somo illegality m tho order 
of the lowor Court. Emperor v. Palaniappavelan, 20 M. 
187, referred to $ 


Petition nnder sections 485 and 489 of the 
Criminal Procedure Code praying for the 
revision of the judgment of the Ist Class 
Deputy Magistrate of Gooty in Criminal 
Appeal No. 53 of 1908, presented against the 
judgment of the 2nd Class Magistrate of 
Gooty Taluq in Calendar Case No. 379 of 
1908. 

C. Sidney Smith, fot Petitioners, 

S. Ranganadha Arya, for Respondent, Public 
Prosecutor, for the Crown. 

Judgment.—We think that Ib would be 
much better if in cases of appeal under gec- 
tion 250, notice were given to the accused as 


. 
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he is the party projudiced if the appeal is 
allowed and the order of compensation rescind- 
ed. Section 250 (3), however, provides that 
there shall be an appeal from an urder under 
the section asif such complainant or informant 
had beon convicted on a trial held by such 
Magistrate; and section 422 provides expli- 
citly for cases in which notice of appeal is 
to be given to the Public Prosecator and the 
accused, but says nothing of any notice being 
given to persons in the position of the peti- 
tioners. In Emperor v. Palaniappacelan (1) 
there was no notice to the Public Prosecutor 
which was clearly required by section 250 
read with section 422 and the interferenco of 
the High Court m revision may be supported 
on this ground. But in this case we can see 
no illegality and we are not prepared to 
interfere. We may observe that if the 
appeal sacceeds the petitioners will not be 
` called on to refund, as section 250 (4) provides 
that tho compensation shall not be paid to 
him until the appeal is decided. The peti- 
tion is dismissed. 
Petition dismissed, 
(1) 29 M. 187. 


MADRAS HIGH COURT. 

Seconp Civiu Arrear No. 1346 or 1904. 

January 18, 1909, 
Present :—Mr. Justice Benson and 
: Mr. Justice Abdur Rahim. 
VENKATVAYULU REDDIAR—P.Lantirr 
~—~APPELLANT 
VerEns 
SHAIK: FARID SAHIB AND OTHERS -— 
DEFENDANTS— RESPONDENTS. 

Transfer of Property Ast (IV of 1882), 8. 83—Surt 
on mortgage—Joinder of necessary parties—Impleading 
of a person to whom an item of the mortgaged property 
was tsufructuariy mortgaged—Non-serrice of process 
on ham--Plaintif waring his rights as against that 

- stem—Dismussal of awit, 

In a gmt for the recovery of the amount duc on a 
mortgage, tho plaintiff can exonorate any of tho 
defendants or relenso any of the itema from labihty 
for his claim. The mere non-service of process or 
notice of appeal on any of the dofendants is not 
necessarily fatal to the maintainability of tho suit 
under section 85 of the Transfer of Property Act. 
Ponnusame Mudaliar v, Srinivasa Naickan, 3L M. 338, 
followed 

Facts.—Plaintiff sued on aimorigage. He 

. made the 15th defendant, to whom one of 
the items was usufrgctuarily mortgaged, a 
party defendant but neither served him with 
snmmons in tho first Court nor with notice 
of appeal in tho lower Appellate Court as he 
was absent in West Africa. In tho lower 
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Appellate Court the District Judge dismissed 
the appeal on the ground that non-service of 
notice of appeal on the 15th defendant, even 
though he had ample time, is not a sufficient 
jomng of him as a party and a sufficient 
comphance with the terms of section 85 of 
the Tranfser of Property Act. The District 
Judge refused to entertain plaintifi’s applica- 
tion to exonerate the 15th defendant and his 
share of the mortgaged property from his 
claim. A 

He said in his judgment :— 

“When this appeal was called on this day 
the appellant’s pleader stated that theappeHant , 


exonerated the loth fespondent and his shure «+ 


of the mortgaged property from suit. The 
plaint shows that the 15th defendant enjoys * 
the 15th item of the mortgaged property as 
a usufructuary mortgagee. First respondent’s 
pleader then objected that the appeal must 
be dismissed because the 15th defendant, of 
whose interest in the mortgaged property the 
plaintiff had notice, was a necessary party to 
the suit under section 85, Transfer of Pro- 


party Act. The provisions of that section 
ave mandatory. The words used are ‘must 
bo joined.’ Appellant's pleader attempts to 


argno that by entering his name as 15th 
defendant, and subsequently exonerating 
him from the suit without giving him any 
notice of the suit, he has sufficiently ‘joined’ 
him asa party and complied with the re- 
quifemonts of section $5, Transfer of Pro- 
perty Act. I cannot accede, and think that 
the contention of Ist respondent’s pleader 
must prevail, Appellant has had very ample 
time and has taken no steps to serve a party 
whom section85, Transfer of Property Act, de- 
clares to be a necessary party. Under sec. 557 
C. P. C. the appeal ought to be dismissed for 
that reason. To avoid that result the ap- 
pellant has exonerated the 15th defendant 
and the portion of the mortgaged property in 
his possession. By so doing ho has contra- 
vened the law in sec. 80, Transfer of 
Property Act. For these reasons I dismiss this 
appeal with costs of Ist respondent, who 
has alone appeared to contest it.” 

Second Appeal against the decree of the 
District Court of South Arcot in Appeal suit 
No. 192 of 1903, presented against decree of 
the District Munsiff of Vriddhachalam in 
O. S. No, 265 of 1902. 

Jadgment.—We think that the principle 
laid down in the case of Ponnusami Mudaltar 
y. Srinivasa Naickan (1) and the cases thero 

(1) 81 M. 333. 
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quoted is applicible to the facts of the 
present case and that the District Judge was 
Jn error in dismissing the suit on the ground 
that sec. 85 of the ‘hransfor of Property Act 
required him to adopt that course. 

There is, we think, no reason why the 
plaintiff should not, in this suit, be allowed 
to rocover what is due to him not exceeding 
the amount rateably due on the property 
against which he wishes to proceed, t. ¢. the 
mortgaged property excluding the portion 
mortgaged to the loth defendant. 

We, therefore, set aside the decree of the 
Distyict Judgo and direct him to restore the 

„Appeal to his file and dispose of it according 
to law. Costs in this case will abide the 
wesult. 

Case remanded, 


CALCUTTA HIGH COURT. 
Srcoxp Civit APPRAL No. 2342 or 1908. 
January 12, 1909. 

Present :—Mvr. Justice Sharf-ud-din and 
Mr. Justice Coxe. 
RAHIM-UD-DIN Munshi—PLAINTIFE— 
APPELLANT 
versus 
BHABANGANA DEBYA AND OTEBRS— 

_ DEFENDANTS—RESPONDENTS. 

Revenue Sale Law (Act XI of 1859), ea 18, 37, 54— 
Sale of share—Hnsumbrance-—Adverse  possesston— 
Limitation. 

In a salo under s 13 of Act XI of 1859 it is not 
the rights of tho recorded proprietor that pass, but the 
share itself. Bhawan Koer v. Mathura Prosad, 7 
C. L. J. 1, followed. 

Tho purchaser of a share at a revenue sale is on- 
titled to that share even if a person other than the 
recorded proprictor has acquired n tithe by 12 yoare’ 
advorse possession previously to the sale. Kumar 
Kalanand v. Syed Sarafat Hossein, 12 C.W N 529, 
followed, and Kæ mi Khan v. Brojo Nath Daa, 22 O. 244 
distinguished. ; 

Appeal from the decree of S N Huda Esq., 
District Judge of Pabna, dated September 17, 
1906, affirming that of Babu Chandra Nath 
Ghosh, Sub-Judge of that place, dated De- 
cember 18, 1905. 

Babus Mohendra Nath Roy and Shyama 
Prosonna Roy, for the Appellants. 

Babus Mohini Mohun  Chakravarti 
Haro Lal Sanyal, for the Respondents. 

Judgment.—The suit relates to a chur known 
as chur Bansa which appears originally to 
have been an accretion’ to the village Bansa, 
situated in estate No. 6 called Dihi Fatehpur. 
Government surrvoyed the chur, found that a 
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certain portion fell within estate No. 6 and 
released it to the proprietors of that estato. 
The remainder was formed into a separate 
estate numbered 407, and settled with the 
then proprietors of the estate No. 6. 

Subsequently various separate accounts 
were opened in No. 407 and ultimately the 
residuary or ejmalz share of 6 annas odd fell 
into arrears and was sold under Act XI of 
1859. It was purchased by the plaintiff. The 
plaintiff also obtained a putni of another share 
of 3 aunas odd from the defendants Nos. 8 to 
10, who ave said to be the malik; of that share. 
The plaintiff has brought this suit for posses- 
sion, praying that estate No. 407 may be ascer- 
tained, and that when it has been ascertained 
he may obtain his share in it by partition. 
Both the courts below have held that the suit 
is barred by limitation and the plaintiff 
appeals. 

Dealing first with the question of the share 
of 3 annas if is not seriously disputed by the 
learned pleader for the respondents that the 
suit is within time. The respondents are some 
of the proprietors of No. 6 and purchasers from 
them. Their case, as it has been laid before 
us, is that they have obtained a title to the 
lands in suit by adverse possession, inasmuch 
as they have occupied these lands for more 
than 12 years, though they are proprietors, 
not of No 407, but of No. 6. The learned 
District Judgo has not properly distinguished 
between the plaintiff's right to the three annas 
share and his right to the six annas share. 
He says ‘It appears that prior to 1305 the 
entire lands of these two estates remained in- 
tact for 30 or 35 years, and that the purchas- 
ers of Mauza Bansa remained in possession 
of the lands of Manza Bansa as well as of 
chur Bansa for upwards of 15 years.” But 
in so far as this finding affects the 3 annas 
share it appears to us that the learned District 
Judge has gone beyond the pleadings. Para- 
graph 12 of the written statement shows 
that the defendants did not plead that the title 
of the plaintiff's lessors was oxtingnished by 
lapse of time at the time when the putni was 
granted. This being so no question of limit- 
ation arises with respect to the 3 annas share 
and the decisions of the lower Courts must 
be set aside with respect to it. 

As to the six annas share the view of thg 
Courts below is that the adverse possession of 
the defendants had extended over a period of 
more than twelve years before the purchase 
by the plaintiff at the revenue sale, and that 
thoreforo the defondants had acquired a title 
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which could not be impugned by the plaintiff, 
whose rights were those conferred by sec- 
tion 54 and not those conferred by section 37 
of Act XT of 1859. 

Tt appears to us that the case must be 

overned by the principles laid down in Kumar 

alanand Singh v. Syed Sarafat Hossein (1), 
with which we are in entire accord. It was 
laid down in that case that the purchaser of 
a share at a revenue sale is entitled to that 
share, even if a person other than the record- 
ed proprietor has acquired a title by 12 years’ 
adverse possession previously to the sale. If 
this view is correct the adverse possession of 
the defendants before the revenue sale cannot 
affect the plaintiff's purchase of the share and 
no question of limitation can arise, the snit 
having been instituted by the plaintiff httle 
more than two years after his purchase. 

- For the respondents reliance has been placed 
on the decision in Karmi Khan v. Brojo Nath 
Das (2), and it has been argued that the ad- 
verse possession for 12 years by the defendants 
constituted an encumbrance which the pur- 
chaser at the revenue salo could not avoid. 
That case however is distinguishable from 
Kamar Kalanand v. Syed Sarafat Hossein (1) 
as also from the present case, inasmuch as 
the defendant in it was a mere lakherajdar 
under the proprietor and did not acquire by 
his adverse possession any thing more than 
a right to hold land under the proprietor free 
of rent. He did not acquire any proprietary 
right nor could he have become liable for the 
payment of arrears of revenue. If, as the de- 
fendants allege, they had acquired a complete 
proprietary title to the share sold by adverse 
possession prior to tho sale, it is certainly 
difficult to see how their adverse possession 
could constitute an encumbrance on the share. 
The title or possession of a proprietor can 
hardly be an encumbrance on his property. 
It might both be an encumbrance on the right 
of the recorded proprietor, but in a sale under 
section 13 of Act XI of 1859 it is not tho 
rights of the recorded proprietor that pass, 
but the sharo itself, Bhawani Koer v. Mathura 
Prasad (3). 

Following the decision in Kumar Kalanand 
Singh v. Syed Sarafat Hossein (1), wo hold that 
the suit is not barred by limitation The 

*appeal must accordingly bo decreed and the 
suit remanded for disposal of the remaining 
issues. Costs will abide the result. 

. Appeal allowed. 


Y 12 0 W. N. 628. (2) 22 C, 244. 
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ALLAHABAD HIGH COURT. 
F. A. F. O. No. 70 or 1908. 
December 1, 1908. 
Present :—My. Justice Aikman and 
Mr. Justice Karamat Husain. 
KESHO RAM 
VETSUS 
AJUDHIA NATH AND ANOTHER. 
Pre-emption—Construction of wajib-w-arz—Reend of 
contract or custom. $ 
Out of the two wajib-ul-arzea, one of 1862 and the otber 
of 1873 Settlement, the language of the former evidenced 
tho record of a contract relating to pre-emption, for 
the period of that Settlemont, while .the language of 
the latter was such that it applied as well to thé record 
of a custom as of a contract, but if taken alone it wag 
tho record of an existing custom rather than of con- 
tract. Held, having regard to the languago used ings 
wajib-ul-a z of 1862, that the wajtb-ul-as of 1878 should 
be construed as tho record of a contract, that the 1862 
Settlemont having como to an end the contract of pre- 
emption contained in the wajtb-t-ars of that year was 


[1900 , 
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uo longer in existence ; and that, as the wajib-ul-ars of ` 


1873 was not the record of an existing custom, relat- 
ing to pre-emption, a pre-emption suit based on this 
lattor wajib-ul-arz must fail. 

Appeal from an order of Pandit Pitambar 
Joshi, Additional Subordinate Judge of Ali- 
garh, reversing a decree of Babu Upendra Nath 
Sen, Munsif of Hawali, Aligarh. 

Gobind Prasad, for the Appellant. 

Gokul Prasad, for the Respondents. 

Jadgment.—This is an appeal from an order 
of remand made by the lower Appellate Court 
ina snit to enforeea right of pre-emption. 
The suit was based upon the administration 
papers of the village. The Court of first in- 
stance held that these documents were the 
vecordy of a contract in force during the 
period of settlement, and that the settlement 
having come toan ond the contract was no 
longer in existence. Ib accordingly dismissed 
the plaintiff’s snit. On appeal, the learned 
Subordinate Judge held that the documents 
were records of a custom and remanded the 
case to the Munsif for disposal on the merits. 
The defendant vendee comes here in appeal 
and we have to decide which of tho Courts 
below took the correct view of the two wajib- 
til-arzes which were put in. 

After hearing the case fully argued and 
referring to the terms of the documents we 
are of opinion that the view of the first Court 
is right. . The first wajib-ul-ars was one drawn. 
up in 1862. In our opinion it is impossible 
to construe this document as other than the 
record of a contract. The signatories to the 
documents say “we file this agreement of 
khewat with ontry of the terms set forth 
below in order that this may be acted upon 
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until the expiry of the period of settlement 
(ta miyad bandobast.)” Amongst the under: 
mentioned terms we find conditions relating 
to the right of pre-emption. We find our- 
selves unable to hold, having regard to the 
language used, that this document was the 
record of a custom. Then there was prepared 
another wajtb-ul-arz in 1873. The language 
of this document would apply as well to the 
record of a custom as of a contract; and if it 
stood alone, the presumption would be that it 
was the record of an existing custom. But 
having regard to the language used in. the 
poran wajib-ul-arz, we find ourselves unable 
eto hold that this wajib-ul-drz was the record 
of a pre-existing custom., We, therefore, think 
That the Court of First Instance was right. We 
allow the appeal and setting aside the decree 
and order of the lower Appellate Court, we 
restore the decree of the Court of the First In- 
stance. The appellant will have his costs 
here and in the Court below. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
L. P. A. No. 64 oF 1908. 
December 10, 1908. 
Present:—Mr. Justice Knox and 
Mr. Justice Aikman. 
JAMNA. PRASAD AND OTHERS 
versus 
JAGDEO AND OTHERS. 

Specific Relief Act (I of 1877), 8. 42—Plaintiff’s title 
not interfered with—Decree for possession or declaration 
not to be granted—Hindu Law—Mitakshara—Jomt 
family pi operty—Power of one sharer to dispose of hia 
undivided share—Consent of other co-sharers—Benefit of 
family. 

Plaintiffs sued for proprietary possossion of a certain 
share of property sold by U. on the allegation that the 
plaintiffs and U. wero members of a joint Hindu 
family governed by tho mitakshara Jaw and that U. 
had sold a portion of their (plaimtiffs’) share without 
any authority or legal nocessity Tho lower Appellate 
Court finding that tho share in question was not in- 
cluded in the galo deed and that U. had not sold the 
share of the plaintiffs dismiased their suit for posses- 
sion, bnt granted thom a declaratory decree saying: 
“ag there 18 an apprehonsion that complicatious may 
arise in future, it 18 proper that tt be declared that the 
plaintiffs’ share is not included in the sale deed tn 
question.” Held, that on the abovo findmg of tho 
lower Appellate Court, which finding has not been 
assailed, tho plaintiffs were not entitled to a decroo 
for posseasion for which thoy had sucd, nor woro thoy 
entitled to the declaratory docreo which the lower 
Appollate Court had passed in their favour. 

The mere apprehension that complications may arise 
in future is not a proper ground for the granting of a 
declaratory decreo having regard to tho finding set out 
nboro, 
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Per Karamat Husain, J—It is a settled rulo of 
Hindu Law of mitakshara go far as those Provinces are 
concerned, that one sharer has no anthority without 
the consent of his co-sharors to disposo of his undivid- 
ed sharo of the joint family property even for tho 
benefit of tho joint family. Chandar Kishore v. 
Danpat Kishore, 16 A. 339, followed, excopting the 
dictum to the contr 3;  Upooroop Tewary v. Lalla 
Bandhjee Suhay, 6 O. 749 (752, 753), roferred to. 

Appeal under section X of the Letters Patent 
from the judgment of Karamat Husain, J., 
confirming a decree of Munshi Banke Bihari 
Lal, Officiating Subordinate Judge of Gorakh- 
pur, modifying a decree of Babu Ladh Prasad, 
Munsif of Deoria. 

J. Phani (for 9. O. Banerji), for the Ap- 
pellants. 

M. L. Sandal, for the Respondents. 

Judgment. 

Karamar HUSAIN, J—T'his wasa suit brought 
by Jagdeo, Bharat and Debi Dial, plaint- 
iffs, for proprietary possession of a certain 
share sold by Udit on the allegation that the 
plaintiffs and Udit were members of a joint 
Hindu family governed by the Mztakshara 
Law and that Udit transferred 3 pies, 2 chha- 
taks out of their share without any legal 
necessity. The purchasers defended the suit 
ou the ground that the transfer was made for 
debts due by Jokhan, the ancestor of the trans- 
feror, and that the plaintiffs were bound by it. 
The Court of First Instance, finding that the 
sale was made for a debt due by Jokhan and 
holding that Udit could sell his share for 
satisfaction of that debt dismissed the suit. 
The plaintiffs appealed. The lower Appellate 
Conrt came to the conclusion that as tho pro- 
perty was the joint family property, Udit, 0 
member of the co-parcenary body, had no 
power to transfer his share without the con- 
sent of the other members. It, therefore, modi- 
fied the decree of the first Court in this way 
that it decreed the plaintiffs’ claim for a decla- 
ration that no share of the plaintiffs’ or that 
of Udit was transferred under the sale deed 
dated the 6th of July 1901, and dismissed the 
rest of the claim. The defendants have pre- 
ferred a second appeal to this Court. 

‘The only point argued before me on their 
behalf is that, as the transfer by Udit of his 
own share was for the benefit of tho family, 
it was a lawful transfer. The learned Vakil 
of the appellants in support of his conten- 
tion relics on certain bbservations made by 
Banerji, Jọ, in Chandar Kishore v. Dampat 
Kishore (1). Those observations are as 
follows—" It is settled law so farf as these Pro- 


(3) 16 A, 869, 
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vinces are concerned that in cases governed 
by Mttakehara law one sharer has no authority 
without the consent of his co-sharers to dispose 
of his undivided shave eacept for the benefit of 
the joint family. No exception has been made 
in this rule, as far as we are aware, in favour 
of persons who transfer their undivided shares 
to one of the members of the co-parcenary 
body without the consent of the rest.” He 
algo relies on a passage in West and Buhler’s 
Hindu Law, Vol. II, page 632, which is as 
follows :——“ In case of distress or to perform 
an indispensable duty a single co-parcener may 
dispose of so much of the family property as 
is necessary for the occasion.” 

The learned Vakil for the respondents in 
answer to this contention says that it is only 
the manager of a joint Hindu family who can 
transfer his undivided share. He relies on a 
passage to be found in the Principles of Hindu 
Law by J. C. Ghose, 2nd edition, 1908, page 
421, which runs as follows :—“However that 
may be, the High Courts of Calcutta and 
Allahabad have, in strict accordance with the 
above principles, laid down that voluntary 
alienations by sale, mortgage or gift and de- 
vices by way of testamentary disposition of 
joint property by a member of a joint family 
in Bihar, Orissa, Mithila and the North-Wea- 
tern Provinces are wholly invalid except when 
they are made by the father or manager under 
circumstances mentioned below.” He says that 
the passage in. West and Buhler is based on the 
text of the Mitakshara to be found in Chapter I, 
section 1, placitum 28, which is as follows :— 
“Even a single individual may conclude 
a donation, mortgage or salo of immoveable 
property during a season of distress for 
the sake of the family, and specially for 
pions purposes,” and which is explained in 

Jacitum 29, which has not been noticed by 
essrs. West and Buhler. It runs as fol- 
lows :-—-‘‘ The meaning of that text is this— 
whilst the sons and grandsons are minors and 
incapable of giving their consent to a gift and 
the like, or while brothers are so and continue 
unseparated, even one person who is capable 
may conclude a gift, hypothecation or sale of 
immoveable property if a calamity affecting 
the whole family require it or the support of 
the family render it necessary or indispensable 
duties such as the obsequies of the father or 


tho like make it unavoidable.” I may mention . 


here that both tho*above texts have been 

quoted by Mr. Justice Mitter in Upooroep 

Tewary v. Lalla Bandhjee Suhay (2). The 
(2) 60. 749, at pp. 752 and 763. 
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learned Vakil for the respondents also says that 
paragraph 354 of Mayne’s Hindu Law, 7th 
edition, shows that the power of alienation 
given to a single parcener at the time of dis- 
tress for the support of the house-hold proba- 
bly refers to the power of the father or the 
manager. He also relies on Balgobind v. 
Narain Lal (3) and Bhagirathi v. Sheobhik (4). 

Regarding the observations of Banerji, J., 
in Chandar Kishore v. Dampat Kishore (1), he 


says that the rule laid down in that rulingissa , 


correct rule of Hindu Law, but the expression 
“except for the benefit of the joint family ” is 
an obiter dictum. The learned Vakil fer the 
appellants frankly» admits that he has not. 
been able to find any authority to support that 
observation, but that he relies on ‘genera? 
principles of equity. Asib is now a settled 
rule of Hindu Law, so far as these Provinces 
are concerned, that one sharer has no authori- 
ty without the consent of his co-sharers to 


. dispose of his undivided share of the joint 


family property, and as I have not been referr- 
ed to any authority for the proposition that 
ho can dispose of his undivided share for the 
benefit of the joint family, I, with due respect, 
to the observation made by Banerji, J., hold 
that under the circumstances of the case be- 
fore me Udit had no power to transfer his 
undivided share. The appeal thus fails and 
is dismissed with costs. 

The defendants then appealed under sec- 
tion 10 of the Letters Patent. 

Satish Chandra Banerji, for the Appellants. 

Mohan Lal Sundal, for the Respondents. 

Kyox, J —On the finding at which the learn- 
ed Subordinate Judge arrived, which finding 
has not been assailed, namely, that the share 
of the plaintiffs does not appear to have been 
included in the sale deed, the plaintiffs were 
not entitled to the decree which they asked 
for, namely, possession or to the declaratory 
decree which they obtained. The mere ap- 
prehonsion that complications may arise in 
future is not a proper ground for the granting 
of a declaratory decree having regard to the 
finding set ont above. On that finding the 
appellants have been unnecessarily dragged 
into Court. We allow the appeal, set aside 
the decree of this Court and of the lower 
Appellate Court and restore that of the first 
Court dismissing the suit. The appellants will 
havo their costs inthis Court and in the 
lower Appellate Court. 

Appeal allowed. 


(3) 16 A. 389 (P. c.) 
(4) 20 A, 325. 
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ALLAHABAD HIGH COURT. 
First Cıvıl Arrear No. 61 or 1908. 


December 3, 1908, 
Present:—Mr. Justice Richards and 
Mr. Justico Griffin. 
IHSANTL HAQ 
VETEUS 
KALLAN. 

Muhammadan Law—P) e-emptton—Talab-i-nowasibat 
A fast demand—Talab-i-ishhad or second demand—In 
what words the first demand should be exrpressed— 
Referense to the first demand tn the socond 

It ig immaterial in what words tho first demand or 
dalab-1-mauasibat is made, it being sufficient that tho 

# words used imply a claim Tho words “I am a 
pre-emptor; I have a claim” aro sufficient. 

© An oexpross roference to the firat demand or talab-ı- 
mavasibat at the time of making the second demand or 
talab-t-tshhad 18 necessary; and whore auch reforenco 
ig mado it is sufficient although no witnesses aro in- 
voked to bear witness to it. Mubarak Husain v. Kani 
Bano, 24 A W N, 201, distinguished Rayub Ali 
Chopedar v Chundi Chion Bhadra, 17 C. 643, (E. B.), 
roferred to. 

First Appeal from an order of H. David, 
Esq., Judge of Small Cause Court, exercising 
the powers of Subordinate Judge of Cawnpore, 
reversing a decree of Babu Prithi Nath, Muonsif. 
. Ghulam Mujtaba, for the Appellant. 

Motilal Nehru, for the Respondent. 

Jadgment.—This appeal arises out of a 
suit for pre-emption based on Muhammadan 
law. The Court of First Instance found 
that the roquirements of Muhammadan law 


` as to demands had not been complied with 


and dismissed the suit. The lower Appellate 
Court reversed this finding and remanded 
the case. The present appeal was then in- 
atituted and it has been contended that the 
decision of the lower Appellate Court was 
wrong in law inasmuch as on tho plaintiff's 
own evidence ho had not complied with tho 
talab-1-mawasibat or tho talab-t-ishhad and this 
is the question which we have now to do- 
cide. The plaintiff in his evidence stated that 
as soon as he heard of the purchase from a 
friend he at once said “I am a pre-emptor; I 
have a claim (main shafi hun; mera haq hat).” 

As to the second demand the plaintiff says 
that he brought his witnesses, repeated the 
same words, asked tho vendeo to take his 
money and when the vendeo refused, he 
mentioned thut ho had clearly made the first 
demandandvalledon the witnesses to witness 
the refusal of the vendee. It is said that the 
first demand was bad, because, the plaintiff 
did not expressly state that he claimed his 
right of pre-emption, and the second demand 
is said to be bad, because, although reference 
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was made to tho prior demand, witnesses wero 
called upon to witness not the first demand, but 
to witness the second demand and the refusal 
of the vendee to the same. As to the first 
point tho following passage will be found 
in Hamilton’s Hedaya at page 551: “It is not 
material in what words the claim is pre- 
ferred, it being sufficient that they imply a 
claim. Thus if a preson say “I have claimed 
my shaffa,” or “I shall claim my shafa,” or 
“Ido claum my shafa,” all theso are good, for 
it is the meaning and not the style or mode of 
expression, which is here considered.” The 
words, tho plaintiff states he used, were 
possibly equivocal, but a witness named 
Abdul Ghafoor was called and he says that 
“when the plaintiff was informed that the 
house was sold, he at once said that he was 
& pre-emptor and would take the house 
and told Nannho his brother to take money 
and asked us to accompany him.” It was for 
the lower Court to decide upon the evidence 
whether or not the plaintiff had clearly 
implied that he was laying claim to pre-empt 
the house. This is a question of fact and we 
are bound by the finding of the Court below. 

A number of cases have been cited to us, but 
none of them are exactly in point. 

The case of Mubarak IIusain v. Kanis Bano 
(1) is perhaps the nearest in its cirenmstances 
to the present case. There the plaintiff in 
making the second demand made no reference 
to the fact that he had made a prior demand. 
The learned Chief Justice and the late Mr. 
Justico Burkitt held that. it was essential that 
a reference should be madeto the first demand. 
In the present case reference was made by the 
plaintiff in presence of the witnesses to the 
first demand. The learned Chief Justice 
quotes in his judgment the Full Bench case 
of Rujub Ali Chopedar v. Chundi Churn Bhadra 
(2). “It is absolutely necessary thatat the 
time of making this demand (t.e., the second 
demand) reference should be made to the fact 
that the talab-t-mawasibat had been previously 
made, and this necessity is not removed by 
the fact that the witnesses to both demands 
are the same.” The Chief Justice proceeds: 
“We can well understand why the law in this 
respect should be so strict, Tho second de- 
mand is not made for the information of the 
witnesses, but for thé information of the 
vendeo or vendor to whom it happens to be 
made.” 

Assuming this to be the ground for the 
importance of referring to thefi rst demand 

(1) 24 A, W, N. 201. © (2) 17 O. 548 (FB). 
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nt the time of making the second demand, 
the present case is clearly distinguishable, be- 
cause the first demand was expressly referred 
to, although the witnesses were not invoked 
to boar witness to it. Itis then said that the 
witnesses were not witnesses to the second or 
the first demand, but weremerely the witnesses 
to the vendeo's refusing to sell. The refusal 
of the vendee to sell implies at least a previous 
demand. We think there is no force in the 
appeal and we dismiss it with costs including 
in this Court fees on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Mis, Crvi Arrear No. 462 or 1907. 
January 28, 1909. 
Present:—Mr. Justice Mookerjee and Mr. 
Justice Carnduff. 

GOLAP SUNDARI DEBI AND ANOTHER—- 
PLAINTIFYS—APPRLLANTS 
Versus 
INDRA KUMAR HAZRA AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 108, 640 
and 691—Preliminary decree, setting aside of, in appeal 
from final deci ee—Disposal of suit without fiming date— 
Ex parte decree, how to be challenged——Court Fees Act 
(VIE of 1870), 8. 7 (iv) (£) and s. 11-—Suits Valuation 
Act (VII of 1887), s. 8—Sutt instituted ım Court of 
limited pecuniary jurisdiction at apprommate amount 
~—Decree not to be for sum beyond Court’s jurisdiction 
—S8econd appeal—Discretion. 

In an appeal against a final decreo, the appellate 
Court has jurisdiction to set aside the preliminary 
docres, oven if no appeal had been preferred against 
the latter and an appheation to vacate it under a. 108 
of the Civil Procedure Code, 1882, had been dismissed 
for default. Caussanel v. oures, 23 DI. 260, Biswanath 
v. Bamkanta, 23 C. 408, Khadem Hossein v. Emdad 
Hossem, 29 0. 758, referred to. 

Before a Court can proceed to hear a suit on the 
morits, » date ought to be fixed for the trial; and 
where this is not done the decree made in the anit is 
bad. : 

In spite of the fact that an application under s. 108, 
Civil Procedure Qode, 1882, has been unsuccessful 
an ex parte decree may be challenged if there are good 
grounds,in a proper proceeding, for instance in a 
regular suit on the ground of fraud. Radha Raman 
v. Prannath, 28 O. 476 (P. O ) and Khagendra v. Pran- 
nath, 29 ©. 395 (P. O.), referred to. 

When 8 plaintiff values his suit at an approximate 
amount and institutes it in a Oourt of limited pocuni- 
dry jurisdiction, ho must*be presumed to seek a decree 
for a sum which in no evọnt will exceed the highest 
amount which limits the jurisdiction of the Court; 
and therefore the Court of a Munsif ig not competent 
to make a decree in a suit for account valued at less 
than Ra. 1,000 for an amount in excess of Rs. 1,000 
wkich is the pecuniary Jiumt of its jurisdiction. 
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Rameswar v. Dilu, 21 C. 650 and Arogya v. Appach’, 
25 M. 643, distinguished. Iyatulia v. Chandra Mohun, 
84 C. 964, referred to, 

Quere Whether in a second appeal tho High Court 
is entitled to enter into questions of discretion ? Moni- 
lal v Khtreda, 20 ©. 740, and Taylor v. Sarat Chunder, 
20 C 745 Note, referred to. 

Appeal from the order of Babu Ambika 
Charan Mukerji, Sub-Jndge of Hoogly, dated 
June 19th, 1907, reversing that of Babu Kali 
Kumar Sarkar, Second Munsif of Arambag, 
dated December 20, 1905. ` : 

Babus Ram Chandra Morumdar and Hart 
Charan Sarkhel, for the Appellants. 

Babns Mukunda Nath Roy and Shib ORandip 
Palit, for the Respondents. . 

Judgment—tThe litigation ont of which the 
present appeal arises has been prosecuted by 
the parties during the last five years with 
varied fortune. ‘lhe plaintiffs-appellants com- 
menced an action for accounts and recovery of 
account papers from the defendants-respond- 
ents, who are alleged to have been their 
agents for the management of certain immove- 
able properties. Tho claim for account papers 
was valued at Rs. 50 and that for accounts at 
Rs. 150. The suit was instituted in the Court 
of the Munsiff, andas usual, the plaintiffs stated 
in their plaint that if the amount due from 
the defendants was ascertained to be in excess 
of Rs. 150, Court fees would be paid on such ex- 
cess amount. The defendants resisted the claim 
of the plaintiffs on various grounds to which it 
is not necessary to refer in detail for our pre- 
sent purpose. The suit was heard ex parte 
and a preliminary decree for accounts made. 
The defendants then applied under section 
108 of the Code of Civil Procedure of 1882 to 
have the ew parte decree set aside. This appli- 
cation was unsuccessful in the Court of First 
Instance, but on appeal the District Judge 
directed the case to be re-heard on the merits 
in the presence of the defendants. The case 
then came on for trial, and, by agreement of 
parties an order was made for reference to 
arbitrators, who were directed to submit their 
award on the 8rd November 1905. On that 
date, the plaintiffs madean application that 
the records might be sent to the arbitrators 
and the time for submission of the award ex- 
tended. The Court refused this application and 
proceeded then and there to hear the suit on 
the merits. The defendants, however, were not 
represented before the Court, and the case was 
heard ew parte again with the result that a 
preliminary decree for accounts was made. 
The defendants subsequently applied under 
section 108, O. P. C., to have the ew parte decree 


4 
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set aside, but they did not proceed with this 
application which was dismissed for default. 
The accounts were then examined by a Com- 
missioner appointed in accordance with the 
preliminary decree and his report was to the 
offect that Rs. 8,424 were due to the plaintiffs 
from the defendants. The Munsiff in dealing 
with this report held that it was not competent 
for him to make a decree in excessof Rs. 1,000, 


the pecuniary limit of his jurisdiction. The. 


e plaintiffs thereupon paid the balanco of the 
Court fee to bring up the claim to the full amount 
of Rs. 1,000 and a decree for that sum was 
finalfy passed in their favour. Both parties 

* were dissatisfied with this decree and two 

e#ppeals were preferred to the Subordinate 
Judge. The defendants complained that the 
Court of First Instance ought not to have 
proceeded with the trial of the suit on the 
merits on the 8rd November 1905, upon the 
failure of the arbitrators to submit their award, 
inasmuch as no order had been made fixing 
that date for the final hearing of the case in 
the event of the failure of the arbitrators to 
submit their award. The plaintiffs denied 
the validity of this objection and complained 
in their appeal that the Munsifi ought not to 
have limited the decree to Rs. 1,000 but should 
have passed a decree for the whole sum of 
Rs. 8,428. The Subordinate Judge allowed 
the appeal of the defendants and dismissed 
that of the plaintiffs with the result that he 
directed the case to be remitted to the Court 
of First Instance for re-trial from the stage 
of the remand order made by the District 
Judge when he set aside the first ex parte de- 
creo on the llth May 1905. He also left the 

“parties at liberty to refer the matter to arbi- 
tration again, or if they liked, to go on to 
trial in Court. The plaintiffs have now ap- 
pealed to this Court and on their behalf tho 
decision of the Subordinate Judge has been 
challenged substantially on three grounds, 
namely, first, that the Subordinate Judge bad no 
jurisdiction inan appeal against the final decree 
to set asido the preliminary decrec, as no 
appeal had been preferred against the latter, 
and an application to vacate it under section 
108 had been dismissed for default ; secondly, 
that the Subordinate Judge had no jurisdic- 
tion to qnestion the preliminary decree under 
section 591, Civil Procedure Code ; and thirdly, 
that the question whether the Munsiff could 
pass a decree for any sum in excess of 
Rs. 1,000 should have been left open, and if it 
was decided nt all, it shonld have been deter- 
mined in favour of the plaintiffs, 


$ 
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As regards the first two contentions, ib was 
argued by tho learned Vakil for the appel- 
lants that inasmuch as the defendants did 
not proceed with their application under 
section 108, they could not ata subsequent 
stage be allowed to challenge the validity of 
the preliminary decree, and in support of 
this view veliance was placed upon the caso 
of Oaussanel v. Soures (1). In our opinion, this 
contention is unsound and must be overruled. 
It is clear from the provisions of section 540, O. 
P. C., that the ez parte decree was appealable 
and it is further clear from the decisions of 
this Court in the cases of -Biswanath v. Bani- 
kanta (2) and Khadem Hossein v. Emdad 
Hossein (3), that in an appeal against the final 
decree the propriety of the preliminary decree 
might also be questioned, What then are the 
grounds upon which the preliminary decree 
could be questioned ? The learned Vakil for 
the appellants contended that the preliminary 
decree could either be questioned by an appeal 
under section 540 or setaside under section 108; 
but inasmuch as the remedies given by these 
two sections are aliernative and not cumula- 
trve and as the defendants made their election 
when they applied under section 108, upon 
failure to prosecute such application, they 
could not avail themselves of the benefit of an 
appeal under section 540. In our opinion 
there is no foundation for this contention. 
It may be assumed that if the defendants had 
prosecuted their application under section 108, 
if it had been heard on the merits, and if a 
decision had been given thereon either by 
the Court of First E nek or by the Court 
of appeal below that decision would have 
been final and binding upon the parties in the 
sense that any question directly determined 
in those proceedings could not be raised 
again in the appeal under section 540. This 
was in fact what happened in ‘the case of 
Caussanel v. Soures (1). The defendants 
there got an adverse decision in the proceeding 
under section 108, and then in the appeal 
against the ex parte decree raised precisely the 
same question as had been, at their invitation 
decided in the proceedings to set aside the 
ex parte decree. In the case before us however, 
the position is entirely different. The ap- 
plication under section 108 was not prosecuted, 
There was no onquiry into the merits and po 
adjudication by the Court as to whether the 
defendants were prevented for sufficient cause 

(1) 28 M 260. = . 

2) 23 C 408. 

a) 29 0. 768, 
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from appearing when the suit was called on 
for hearing. They were, therefore, in our 
opinion, in the position which they would have 
occupied if there had been no application 
under section 108. But apart from this, the 
ground upon which they now challenge the 
propriety of the ex parte decree is one which 
could not have been urged under section 108. 
They now contend that before the Court could 
proceed to hear the suit on the merits, a date 
ought to have been fixed for the trial. Ap- 
parently, so far as we can gather from thejudg- 
ment of the Subordinate Judge, this had not 
been done. The Mnunsiff had recorded an 
order that the arbitrators were to sabmit their 
award on the 3rd November 1905. That 
order, however, did not state what would have 
happened upon the failure of the arbitrators 
to carry out the order of the Court. It appear- 
ed no doubt that the Munsiff had warned 
the parties on the previous day that the case 
might be heard if the arbitrators failed to de- 
cide the dispute, but no entry was made tothis 
effect in the order sheet; and on this ground 
the lem ned Subordinate Judge held that the 
Court oughtnotto have proceeded with the trial 
of the suit on the day fixed for the submission 
of the award by the sbitrators. This was 
a ground of attack patent on the face of the 
record, and in our opinion, it could he, and 
was rightly taken against the validity of the 
decree. As was pointed out by Their Lerdships 


` of the Judicial Committee in Radha Raman v. 


Pran Nath (4) and Khagendrav Pran Nath (5), 
in spite of the fact ihat an application under 
secticn 108 has been unsuccessful, an ex parte 
decree may be challenged, if there are gocd 
grcunds, in a prcper preceeding for instance 
ina iegular suit on the ground of fraud. 
The test is whether the refusal of the applica- 
tion under section 108, has aleady determin- 
ed the question raised in the subsequent 
roceeding. In the first cf these cases, it had 
been pointed out by this Court Pran Nath v. 
Mahes Chandra (6) that the dismissal of an ap- 
plication under section 108, or omission to 
prefer an appeal against snch order of dis- 
missal, does not bar another remedy on suit- 
able grounds, and that, when the law provides 
an appeal against a decision, the effect of the 
omission to appeal is that the decision holds 
good for what itis worth. So far, therefore, as 
concerns any other mode of relief available, 
the person who does not appeal is in no worse 
(4) 28 0. 478, 
6 29 0. 896. 


(6) 24 O. 596, 
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osition than if he had appealed and failed. 
u the case before us, the ground upon which 
the Subordinate Judge was invited to vacato 
the ea parte decree was one apparentontho face 
of the record, and we must hold that it was 
competent to him to set it aside on that 
ground. It was, however, suggested to us by 
the learned Vakil for the appellants that the 
Subordinate Judge has not exercised a proper 
discretion in reversing the decision of the 
Comt of Fhst Instance. But even if we 
assume that we are entitled in second appeal 
to enter into questions of discretion, a matter 
upon which there ig apparently some diverg 
ence of judicial opinion Montlalv. Khiroda (7)" 
and Taylor v. Sarat Chunder (8) wo do nos 
think that it can be successfully contended 
that the decision of the Subordinate Judge can 
bechallenged on the ground thatthere has been 
a substantial error or defect in the procedure 
which may possibly have produced error or 
defect in the decision of the case upon the 
merits. In this view of the matter, it is 
unnecessary for us to consider whether the 
Subordinate Judge would have been competent 
under section 591 of the Code of Civil Prece- 
dure to enter into the question of the propriety 
of the order of dismissal of the application to 
set aside the er parte decree. The fust and 
second grounds taken on behalf of the appel- 
lant must, therefore, be overruled. 

In support of the third ground taken on be- 
half of the appellants it was suggested in the 
first place that the matter ought to have been 
left open. Butthis is obviously a position 
which they can not consistently take up. The 

uestion was raised at their instance in the 

‘ourt of Firat Instance as well as in the Court 
of Appeal below, and after an adverse décision 
had been given, they could hardly invite the 
Court to leave the matter open for future 
controversy. It was suggested in the second 
place, though very faintly, that the question 
ought to have been decided in favour of the 
plaintiffs. As we have already stated the 
plaintiffs valued their claim at Rs. 200 approxi- 
mately, as they were entitled to do under 
section 50,C.P.C. After the er parte decree 
had been made and the accounts investigated 
by a Commissioner duly appointed, the Oom- 
missioner’s report showed that the plaintiffs 
would be entitled, subject to the objection of 
the defendants, toa sum of Rs. 8,424. The 
question, thua necessarily arses, was it compe- 
tent to the Court of the Munsiff to give a 

4 20 0. 740. 

(8) 20 0. 748 Note, 
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decree for this sum ? Our attention was in- 
vited to the provisions of section 7, sub-section 
(IV) clanse (f) and section 11 of the Court Fees 
Act of 1870 and section 8 of the Suits Valua- 
tion Act of 1887, Section 7, sub-section (IV) 
clause (f) of the Court Fees Act provides 
that the amount of Court feo payable ina 
suit for accounts is to be computed accord- 
ing to the amount at which the relief 
sgught is valued in the plaint and that 
in such a suit the plaintiff shall state the 
amount at which he values the relief sought : 
Sectign 11 then provides that, in a suit for 
accounts if the nmonnt decreed is in excess of 
“the amount at which the plaintiff valued the 
velief sought, the decree shall not be executed 
until the difference between the fee actually 
paid and the fee which would have been pay- 
able, had the suit comprised the amount so 
decreed, shall have been paid to the proper 
officer. Section 8 of the Suits Valuation Act 
lays down that in all cases where in suits, other 
than those referred to in section 7 paragraphs 
5, 6 and 9and para. 10 clanse (d) of the Court 
Fees Act, 1870, Court fecs are payable ad ralo- 
rem, the value as determinable for the compun- 
tation of Court fees andthe value for purposes 
of jurisdiction shall be the same. Besides 
these Statutory provisions, our attention was 
also invited to the decision of this Court in 
Rameswar v. Dilu (9) and of the Madras High 


.Court in Arogya v. Appachi (10). After care- 


fal consideration of the arguments addressed 
to us on both sides we are of opinion that the 
Statutory provisions as well as the judicial 
decisions referred to do not support the con- 
tention of the appellants. No doubt, under 
the Court Fees Act, in a suit for accounts, the 
plaintiff has to state the amount at which he 
values the relief sought and has to pay Cours 
fees on that footing. He cannot also execute 
the decree for an amount in excess of tho 
amount claimed, until he pays the Court 
fees upon the difference. The provisions, how- 
ever, do not touch the fundamental question 
which arises in the present case, namely, what 
ja the highest amount for which a Conrt of 
restricted pecuniary jurisdiction is competent 
to make adecree. The provision of the Suits 
Valuation Act to which reference was made, 
only shows that, for purposes of jurisdiction, 
the value of the suit must be taken to be 
determined by the valne determinable for the 
computation of Court fees. This does not by 
any means lend support to the contention of 


9) 21 0. 550. 
10) 25 M, 543, 
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the appollants. In the first place the section 
does not say expressly that the value deter- 
minable for purposes of jurisdiction is the 
value determinable for the purpose of _tho 
initial payment of Court fees. In the second 
placo, even if we assume that this was the 
intention of the Legislature, the section taken 
along with the provisions of the Court Tees 
Act to which we have referred, only shows 
that the jurisdiction of the Court as determined 
by the value stated, is regulated by the amount 
nt which the plaintiff values the relief sought. 
But this docs not conclude the question, 
whether Court of restricted pecuniary juris- 
diction, like the Court of the Mungif, is com- 
petent to make a decree in a suit for accounts, 
valued at less than Re. 1; 00 for an amount 
in excess of Rs. 1,000, which is the pecuniary 
limit of its jurisdiction. Upon first principles, 
we are of opinion that tho Munsiff has no 
power to do this. This jurisdiction of a Court 
is the authority to hear and determine & cause. 
Such authority is conferred by the Sovereign 
power which organises the Court and is to be 
sought for in the general nature of the powers 
of the Court or in statutory provisions special- 
ly enacted for the purpose. To render the 
jurisdiction of a Court complete, it must have 
jurisdiction over the subject-matter, that is, 
it must have power to deal with the subject 
involved in the action. This jurisdiction over 
the subject matter can be given only by law 
and cannot be conferred by consent. If a 
Court of limited pecuniary jurisdiction, there- 
fore, took cognizance of a suit in which the 
sum claimed was larger than the amount over 
which the Court had jurisdiction, any judg- 
ment it might give wonld be void. Now in the 
case before us, what is the extent of the 
pecuniary jurisdiction of the Court? Bec- 
tion 19 of the Bengal Civil Courts Act of 
1887 provides that the jurisdiction of a Mun- 
siff extends to all suits of which the value 
does not excoed Rg. 1,000, the word “ value” 
boing then defined as meaning—see section 3, 
clause (13) of the since repealed General 
Clauses Act of the same year—‘the amount 
or value of the subject matter of the suit.” 
If, therefore, the claim had been initially 
valued at more than Rs. 1,000, the Munsiff 
would not have been entitled to entertain tho 
suit. Ho would not, thérefore, have been in ‘a 
position to make a decree for a larger sum 
than Rs. 1,000. The uncertainty as to the 
amount which a plaintiff suing for an account 
is entitled to recover doubtless makes a dif- 
ference in view of avhich the Legislature 
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allows him to value his suit at an approxi- 
mate amount in tho first instance; but does 
it follow that he can by reason of this cir- 
cumstance ultimately obtain from the Munsiff 
n decree for a sum in excess of the limit of 
the Munsiff’s pecuniary jurisdiction? In our 
opinion it does not. In a case of this des- 
cription it is manifestly just on principlo that 
if the result shows that the plaintiff 1s entitl- 
ed to a sum in excess of the limit of the 
pecuniary jurisdiction of tho Court in which 


“he has instituted his suit, the judgment ought 


to be only for the sum which limits the juris- 
diction. Inother words, tho plaintiff ought 
to be called upon to relinquish the excess and 
thus place the case formally within the pecu- 
niary jurisdiction of the Court of his deliberate 
choice. The Courtmay in such a case remit the 
excess or presume the excess to be remitted. 
To put the matter in another way, when a 
plaintiff values his suit at an approximate 
amount and institutes it in a Court of limited 
pecuniary jurisdiction, he must be presumed 
to seek a, decree for a sum which in no event 
will exceed the highest amount which limits 
tho jurisdiction of the Court. To take any 
other view would enable the plaintiff to com- 
mit a fraud upon the Court and the law which 
regulates its jurisdiction and would forth- 
with lead to extraordinary complications. 
For instance, it would be open to a plaintiff 
to value his claim for accounts at an insignifi- 
cant sum, to have his case tried in the Court 
of the lowest jurisdiction, and then to obtain 
a decree for a sum much in excess of the 
amount which the Legislature has fixed as the 
highest limit of the pecuniary jurisdiction of 
that Court and the anomaly would not stop 
here ; for once such a decree has been obtained 
how is the forum of appeal to be determined ? 
Under the Bengal Civil Comts Act an appeal 
from the decision of a Munsiff lies under 
section 21 to the Court of the District Judge, 
and this rule will have to be applied, no 
matter how small or how large the sum de- 
creed by him may be. This would obviously 
lead to extremely anomalousresults. If a suit 
for account is valued at Rs. 6,000, tried in the 
Court of a Subordinate Judge, and a decreo 
obtained for, say, Rs. 8,000, a first appeal lies 
to this Court. If the same suit is capriciously 
valued at Rs. 150, ted by a Munsiff, and a 
decree made for Rs. §,000, a first appeal lies 
to the District Judge, and only a second 
appeal to this Court. The Legislature can 
hardly bo taken to have anticipated * conse- 
quences of this character. We think it isa 
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manifestly reasonable view of the matter to 
take, that, although a plaintif is, almost 
ex necessitate, permitted, at the imtial stage, to 
value his claim approximately, and to obtain 
in the end a decree for a higher sum than 
what ho had expressly claimed when he in- 
stitutes his suit in a Court of limited pecuni- 
ary jurisdiction, he must by implication be 
taken to have restricted the highest sum, for 
which he could possibly obtain a decree, at 
the limit fixed by the Legislature as the limit 
of the pecuniary jurisdiction of tho Court. 
The view we take is supported by the rulo 
which has beon followed in other systéms af 
jurisprudence. For instance, in the case of* 
Clarke v. Denure (11), a suit for damages wag 
instituted in a Court, the pecuniary juvisdic- 
tion of which was restricted to twenty-five 
dollars. The jury returned a verdict in favour 
of the plaintiff for damages for thirty-four 
dollars. ThoSupreme Court of New York 
held that the plaintiff must be taken to have re- 
mitted the amount in excess of the amount of 
the pecuniary limit ofthe jurisdiction of the 
Court, and that he was consequently entitled 
to a judgment for the residue only. A simi- 
lar view has been taken in Husseny v. King 
(12), Hill v. Wilkinson (13), and in various 
other cases which will be found collected in 
the Encyclopedia of Pleading and Practice, 
Vol. I, p. 709. Substantially the same view has 
been taken in England, as is clear from the 
case of Badger v. Nicholls (14). The cases of 
Rameswar v. Dilu Mahto (9), and Arogya v. 
Appachi (10), to which reference was made on 
behalf of the appellants are clearly dis- 
tinguishable. In the first of these cases, the 
amount of mesne profits for which the Munsiff 
made a decree had accrued entirely after the 
institution of the suit and depended upon the 
length of time dwing which the defendant 
might manage to keep the plaintiff ont of 
possession in spite of the decrce in his favour. 
We must not, however, be taken to approve 
of decision in that case on principle, and we 
observe that it has already been doubted in 
the case of Jjjatulla v. Chandra Mohun (15). 
As regards the decision of the Madras High 
Court in Arogya v. Appacht (10), although 
it appears at first sight to lend some support 
to the contention of the appellants on closer 
examination, it turns out to be of no avail to 
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them. In that case, the plaintiff valued his 
claim for accounts nt Rs. 1,400, instituted his 
sub in the Court of tho Munsiff, and got a 
preliminary decree. Tho Commissioner, who 
examined the accounts, reported that the sam 
due was Rs. 8,000, whereunon the plaintiff 
vbtained leave to amend the plaint. As soon 
as this was done, the Munsiff returned the 
plaint for presontation to the proper Court. 
When, however, the plaintiff took the plaint 
to thb Subordinate Judge he declined to 
entertain it, as in his opinion, the jurisdiction 
of the Munsiff had not been ousted. Tho 
High Court held thatthe latter view was cor- 

*yect, and directed tho Munsiff to strike ont 
ethe amendment and resume tho trial of the 
suit, but the learned Judges did not hold, 
either expressly or by implication that the 
Munsiff when he tried out the suit would have 
authority to mako a decree for Rs. 8,000 or 
for any sum in excess of the amount which 
defined the highest limit of his pecuniary 
jarisdiction. This case, therefore, cannot be 
rightly treated as an authority for the propo- 
sition, which the appellants seek to establish. 
We must consequently hold, on all these 
grounds that the third point urged on their 
bebalf completely fails. 

The result is that this appeal cannot be 
supported, and must be dismissed with costs. 
We assess the hearing fee at two gold 
mohurs. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Fortasr APPEAL No. 63 or 1908. 
March 31, 1908. 

Present :-—Mr, Justice Reid. 
SATGUN—(Derenpant)—-APPELLANT 
versus 

BHAGWAN DAS—(PLAINTIFF)— 
RESPONDENT. 

Custom—Succession—-TWidow’'s right to succeed col- 
laterally among Brahmans of Tehsil Shokargarh, District 
Gurdaspur. 

Among Brahmans of Tehsil Sakargarh, Distriot 
Gurdaspnr, a widow is entitled, by custom, to succeed 
for her lifo to any property which hor husband, if alive, 
could have inhented. Saddan v. Khem, 16 P. R. 
1908, distinguished. 

Judgment.—The main question for decision 
is, whether among Brahmans of the Shakargarh 
Tehsil, Gurdaspur District, widows inherit 
collaterally for their lifetime. The Lower 
Appellate Court remanded this issne with 
the result that eight instances in favour of 
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tho custom wero cited, and a mass of oral 
ovidonco in support thorcof was adduced. 

In six out ot the eight instances, other heirs 
of the deccased, with rights, apparently equal 
to those of widow, existed. One instance only 
to the contrary, tho decision of a Subordinate 
Conrt in 1877, has been cited. - 

Saddan v. Khemt (1), cited by the learned 
Divisional Judge, affords little assistance, the 
partics thereto being Johal Jats of the Jagraon 
Lehetl, Ludhiana District, but I concur in the 
concurrent findings that the existence of the 
custom in question has been established. It is 
by no means an extraordinary custom. The 
other points taken havo no force. The appeal 
fails and is dismissed with costs. 

Appeal dismissed, 
(1) 15 P. R. 1906. * 





PUNJAB CHIEF COURT. 
Portage Arrear No. 521 or 1906. 
January 12, 1907. 

Present :—Mr. Justice Kensington and Mr. 
Justice Lal Chand. 

BRIJ LAL-—(DEFENDANT)—APPRLLANT 
versus 
MASS AN—(PrLantivr)—RESPONDENT. 


Pre-emption swuit—Jomt sale to several vendees— 


` Price and share of each vendee specified tn deed of sale— 


Divisible transaction—Lrmitation—Suat barred against 
one vendec, not necessarily barred agaist remaining 
rendeas 

Whero, in a sale to soveral persons, the share of 
cach vendoe, in the property sold, as well as the price 
paid by each is specified in tho sale deod, the sale is a 
divisible transaction, Ram Nath v. Badr Narain, 
19 A 148, followed. 

Kasar Singh v. Punjab Singh, 66 P. R. 1806, dis- 
tinguished. 

Jfurad v. Mine Khan, 94 P. R. 1895, oxplainod. 

In a caso of tho above description tho right of pre- 
omption can be exercised separately in respect of cach 
separate portion of the property purchased by orch 
vendoo. Thorefore, if a pre-emption suit bocomes 
time-barred ın respect of one portion of the property, 
it ig not on that account barred with respect to the 
othor portions of the property. Nabi Bakhsh v. Fakir 
Muhammad, 25 P. R. 1908, doubted and distinguished. 

Messra. Nanak Chand, Sukh Dayal and Ishar 
Das for Appellant. : 


Khawaja Kamal-ud-Din ond Chaudhri Nabi 


_Bakhsh, for Respondent. 


Judgment—The facts are given in full in 
the judgment of the Lower Courts. Briefly, 
Sikandar and others,-co-sharers in Mama 
Jan Muhammad Nan apld, on 18th October 
1900, for Rs. 8,000, their 107/700 share of 9,304 
kanals in the village to Brij Iml, appellant, 
and Bhag Singh and Asa Singh in proportion 
of two-thirds and one-third, respectively, the 
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price paid by each set of vendee being specifi- 

Massan, plaintiff-respondent, instituted 
the present snit for pre-emption on 15th 
October 1901, against the original vendees 
ineluding Asa Singh and Bhag Singh, but 
the latter pleaded, on 3rd February 1902, 
that they had re-sold their one-third share 
under the sale-deed to Hari Singh and others 
for Rs. 2,700 on 6th February 1901. Plaint- 
iffs accordingly applied at once to implead the 
subsequent vendees as defendants, who, on 
30th April 1902, pleaded that the suit as 
against them was barred by limitation, the 
period of one year having expired when they 
were joined as defendants. This plea was 
allowed by the District Judge in his final 
judgment, and the suit was decreed for two- 
third of the claim against Binj Lal, appellant. 

* #6 R&R ah | 


Plaintiff filed no appeal against the dismissal 
of his claim for one-third share, but Brij Lal, 
vendee, appealed to the Divisional Judge, con- 
tending that part of the claim being dismissed 
as barred by limitation, the whole suit ought to 
- have been dismissed as barred, because, plaint fE 
had failed to successfully assort his right as a 
pre-emptor over the whole of the property 
sold. * * y = = 

The Divisional J udge disallowed the conten- 
tion. * = 2 + 

On further appeal by Brij Lal contending 
that the suit is barred * £ 

* * * * * * 
We agree with the learned Divisional Judge 
ilat he suit against Brij Lal, vendee, is not 
barred as contended. It was argued that the 
sale is not divisible as held by the Divisional 
Judge, and Kasar Singh v. Punjab Singh (1) 
and Murad v. Mine Khan (2) were relied upon 
to support the argument. But neither case is 
applicable to the circumstances of the present 
sult. In Kasar Singh v. Punjab Singh (1) 
it was pointed out that “the solution of the 
question depends upon the intention of the 
parties at the time of sale, and this can only 
be gathered from a careful consideration of the 
contents of the deed.” In that case it was 
found that the shares of the two vendees were 
given in the deed separately, but that the pur- 
chase-money for both was mentioned in lump. 
It was accordingly held that the sale was not 
divisible, as neither ofthe vendees could have 
sued to enforce the contract of sale for his share 
alone on payment of a ae share of 
the purchasé-money. The vendor could have 


1) 66 P. R. 1898. 
2) 94 P. R. 1895, . 
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successfully resisted any such claim on the 

vound that he was not bound to take anything 
less than the whole amount. The question, 
whether the sale was divisible, did not arise 
directly in Murad v. Mine Khan (2), and for the 
purposes of the point in dispute in that case it 
was not held to be divisible. In the present 
suit there is a distinct specification in the sale 
deed of both price and shares and there is no 
room for doubt on a consideration of the cqn- 
tents of the deed that the sale was intended to 
be separate iu favour of Brij Laland Asa 
Singh and his brother. This conclusjon is 
strongly anpported by the undoubted fact that 
a few months later Asa Singh and Bhag Singh, 
vendees of the one-third share transferred ow 
their own account their one-third share to Hari 
Singh and others for about the price they had 
originally paid. It was held by a Full Bench 
of the Allahabad High Court in Ram Nath v. 
Badri Narain (3), that it is immaterial whether 
the proportion of the purchase-money found or 
to be found by each of the vendees is or is not 
specified in the sale-deed. When the share 
of each vendee in the property sold is speci- 
fied in the sale-deed, the actual property 
to which the right of pre-emption is attached 
is ear-marked and specified in the sale-deed. 
In the present instance even the price paid by 
each set of vendee is specified in the sale-deed. 
We have, therefore, no difficulty in holding 
that the sale in this case is divisible, and that 
the plaintiff is not debarred from claiming 
the two-third share sold to Brij Lal by reason 
of dismissal of his suit as regards one-third 
share sold to the other vendees. It is unneces- 
sary under the circumstances to discuss the 
view of law of limilation adopted in Nabi 
Bakhsh v. Fakir Muhammad (4). It appears 
to us at least open to further consideration in 
a proper caso, but the question does not directly 
arise in the present appeal as the plaintiff did 
not appeal against the order of the First Court 
dismissing his suit for one-third share as barred 
by limitation. 

Appeal dismissed. 


Wol. T] 


Musammat KIRPA DEVI V. EMPEROR. 


PUNJAB CHIEF COURT. 
CRIMINAL Petition No. 844 or 1908. 
September 16, 1908. 

F resent :—My. Justice Kensington. 
Musammat KIRPA DEVI—Accussp— 
PETITIONER 
versus 
EMPEROR—ProsecuroR—ResPonDEntT. 

Criminal Procedure Code (Act V of 1898), s. 4839— 
Revision—Pardah tooman—Veeratious complarnt—Power 
a pee Oout to interfere in pending cases. 

he High Courts rarely interfere in respect of pend- 
ing oriminal cases, but where a case is prima facie 
voxatious, an interference is clearly requirod to prevent 
an abuse of such right as the complainant may have to 
aa action in the Criminal Courts 
* Lala Hukam Chand, for Petitioner. 
e Complainant in person. 

Kensington, J—This is a petition for revi- 
sion of the Magistrate's order directing the 
petitioner to appear in person in certain Cri- 
minal proceedings. : 

The case was started on a complaint of 18th 
October 1907, by Musammat Khamb against 

(1) Lal Chand, 

(2) Musammat Kirpa Devi (now petition- 
er) wife of No. I, 

(3) Indar Sain. 

The case has already dragged on for over 10 
months, without making any real progress. 
The matter in dispute is apparently being 
settled in the Civil Courts, and it is quite clear 
that the Criminal Court proceedings are 
vexatious, at any rate as far as the petitioner 
Musammait Kirpa Devi is concerned. It is 
understood that she ıs the mother-in-law of 
the complainant’s brother, Moti Ram, and that 
the dispute is about certain property left by 
the complainant’s father. 

This Court rarely interferes on revision in 
respect of pending Criminal cases, but the 
present is a case in which some interference 
18 clearly required to prevent an abuse of 
such right as the complainant may have to 
action in the Criminal Courts. There can be 
no justification for dragging Musammat 
Kirpa Devi into the complaint as well as her 
husband, and I direct that her name be struck 
out of the complaint, no further proceedings 
being taken against her thereunder. 

The Magistrate would further be well ad- 
vised to make certain that the whole com- 
plaint is not frivolous or vexatious before pro- 
ceeding with what is on the face of it a 
questionable case. 

Petition allowed. 
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ZAIN-UL-ABDIN v. NAWAB DIN, 
PUNJAB CHIEF COURT. 
CriminaL Petrion No. 867 of 1908. 
September 4, 1908. 

Present :—Mr. Justice Rattigan, 


ZAIN-UL-ABDIN—Accusep— 
PETITIONER 
versus 
Mrstri NAWAB DIN—CONPLAINANT— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss 195, 439 
—Penal Code (Act XLV of 1860), 3. 211—Sanction to 
prosecute—Complaint to Kxecutive Officer as such— 
Absence of proper wnquu y—Notice. 

When no proper inquiry has been made into the truth 
or falschood of n complaint the Court has nothing to 
go upon and is not justified in granting sanction to 
prosecute the complainant under seo. 211, I. P. C. 
particularly when no notice has been given him to 
show cause against the granting of tho sanction. 

The hearsay report of an official to whom a com- 
plainé made to an Executive Oticer as such has becn 
sent for report is no evidence in the cago 

Facis.—On 30th April 1907, Shair Muham- 
mad and Faqir Muhammad of Basti Shaikh 
Darwesh gave an application accompanied 
with a plan to the Municipal Committee, 
Jullundur, for permission to build a house. 
In this plan a site was shown with the words 
“Tor Sufaid Zain-ul-Abdin wagera” This 
application was made over to Khowaja Shah 
Muhammad, Pleader, member of the said 
Municipal Committee for report. The last 
two words “ Zain-tul-Abdin wagera” on the 
said plan were cut through and initialled b 
the member above mentioned. On 30th Bep- 
tember 1907, the said Zain-ul-Abdin made 
a complaint to the Deputy Commissioner, 
Jullundur, as such, against the said Khowaja 
Shah Muhammad and Nawab Din, Muni- 
cipal Overseer, to the effect that he (Zain- 
ul-Abdin) had a case pending against some 
of Nawab Din’s relations in the Honorary 
Magistrates’ Court and that Nawab Din had, 
therefore, used his influence to get Kho- 
waja Shah Muhammad to cut out the words 
“ Gain-ul-Abdin wagera” to cause him thereby 
loss and damage. The Deputy Commissioner 


‘sent the complaint for report to the Secre- 


tary, Municipal Committee, Jullundur, who 
reported the matter to be untrue. 

On 10th November 1907, the Deputy 
Commissioner dismissed the complaint in 
default, when on tour, without any furthe,; 
inquiry and even without informing the com- 
plamant of the place ahd date of hearing, 
Zain-ul-Abdin’s appeal against the said order 
of 10th November 1907, was also rejected 
by the Sessions Judge. 
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On 13th December 1907, Nawab Din appli- 
ed to the Deputy Commissioner, for sanction 
to prosecute Zam-ul-Abdin under section 211, 
I. P. C. 

On 5th February 1908, the Deputy Com- 
missioner, in his capacity of District Magis- 
trate, after briefly recitmg the facts of the 
case, granted tho sanction applied for in the 
following terms :— 

“ Nawabdin has now applied to this Court 
for sanction to prosecute Zain-ul-Abdin under 
section 211, I. P.C. I consider that the above 
facts clearly show that Zain-ul-Abdin know- 
ingly instituted a false charge and | thereforo 
give permission for his prosecution under sec- 
tion 211, I. P. C., that he, on 30th September 
1907, did present in this Court a false com- 

laint or prefer a false charge against Nawab 

in with intent to injure him knowing thee 
was no just or lawful ground for such com- 
plaint.” 

Zain-vl-Abdin appealed to the Court of Ses- 
sion against tho order of the District Magis- 
trate but without success. 

Petitioner in person. 

My. Gobind Ham, tor (Complainant) Res- 
pondent. 

Rattigan, J.—Sanction ought not to have 
been granted in this case. The petitioner made 
certain allegations against Nawab Din in the 
complaint which he presented to the Deputy 
Commissioner, as such, on the 30th Septem- 
ber 1907. This complaint, after what was in 
the main an extra-judicial inquiry, was con- 
signed to the record room, seemingly in con- 
sequence ofa report by the Secretary to the 
Municipal Committee. Petitioner's application 
for revision was rejected by the Sessions Judge 
on the ground that no offence was disclosed, or 
in other words, that even if the statements in 
the complaint were proved to be tiue, no 
offence punishable by law had been committed. 

In all this there is nothing whatever to 
show that the petitioner’s allegations against 
Nawab Din were fulse, for the hearsay report 
of the Secretary to the Municipal Committce 
is obviously no evidence. Such being tho 
facts, the District Magistrate had absolutely 
nothing ‘to go upon when he granted sanction 
(without notice to the petitioners) on the 5th 
February 1908, 

e Laccordingly accept this petition and set 
aside tho order of the District Magistrate grant- 
ing sanction for tho“prosecution of tho peti- 
tioner. All subsequent proceedings consequent 
upon that order are quashed. 

Petition accepted. 
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CALCUTTA HIGH COURT. 
Civiu Revision No. 4014 or 1908. 
January 29, 1909. 
Present —Mau. Justice Mukerjee and 
Mr. Justice Carnduff. Ls 
SHEIKH KALLU-—-DEFENDANT—PETITIONER 
versus 
RAMSARAN BHAGAT—Prarstrer— 


—Opposite PARTY. 

Contract Act (IX of 1872), 3. 27—Agreement of manit- 
facturer of article with trader—Restrasnt of trade, 
general or partial—Reasonadleness of  reatrarnt— 
Mutuality of contract——Reerprocal promise—donopel y. 

Tho words “restrained from exercising a lawful 
profession, trado or business” in s 27 of the Céntract 
Act do not mean an absolute restriction, and ala, 
intendod to apply also to a partial restriction; and 
whether the restraints gencral or partial, unqualy 
fied or qualified, if it was in the naturo of a restraint 
of trade, ıt is void = Madhub Chunder v. Raj Coomar, 
14 B. LR 76; 22 W.R 870, followed. 

Brahmaputra Tea Co. v. Scarth, 11 C 545 ond Nur 
Ali v Abdul Ali, 19 O. 765, referred to. 

Carlisles Nephews and Co. v. Richnauth, 8C 809 and 
Machenzs y Striramiah, 13 AL. 472, distingnished 

Where the plaintif took an agreement from 29 
comb-makers in a cortaim city whore there are about 
30 comb-makers, by which they agroed to supply 
him with combs and not to sell the same to any - 
one elso : 

ifeld, that the agreement being in restraint of trade 
is void and unenforceable. 

Obiter dicta Tho restraint is larger than was 
nocessary for the protection of the plaintiff and is 
opprossivo npon the defendant and unreasonable : 
henco void. 

The consideration for tho contract was illusory or 
thero was no mutuality, as the manufacturers were 
bound to work for the plaintiff but ho was not bound 
to accept the goods manufactured, under certain 
circumstances: thore was, thereforc, no reciprocal 
promise and consequently no consideration to support 
the agreoment, 5 

Upon the principle that although a contract with 
an independont manufacturer for the entire product 
of his plant may not in itself bo an illegal contract 
in restraint of trade, yot 1f thero is an attempt to 
suppress competition by means of contracts with 
independent mannfacturers for their ontire products 
soas to monopohze tho market, the agreement 18 
void ; the agreement in question being intended to 
creato a monopoly is void, 

Babu Lal Mohun Ganguly, for the Peti- 
tioner., 

Babu Jogendra Chandra Ghose, for the 
Opposite party. 

Jadgment.—The petitioner before this Court 
isa manufacturer of combs in the city of 
Patna. Tho opposite party is a merchant resi- 
dent in the same city, who makes ita part of 
his business to supply traders in Calcutta 
with combs. On the 28th March 1908, tho 
opposite party took an agreement from tho 
petitioner as well ag 28 other manufacturers 
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of combs in the city of Patna, by which tho 
latter agreed to supply him witlı combs and not 
to sell the same to any one elso. Tho material 
portion of the agreement, which further pro- 
vided that the petitioner would be lable to 
damages for contravention thereof, was as 
follows “where as we, the declarants Nos. 1 
to 29, do hereby agree that whatever combs 
will be made by us and by our comb-makers 
the same will bo sold to Ramsaran Bhagat 


e awd to his heirs during our lifetime and wo will 


not sell the same to any one else. If we do 
sell to the other men, and if the fact be found 
true, then the men who will be found guilty of 


` uch act, will be bound to pay Rs. 100 as dama- 


ges to Ramsavan and if in the payment of such 
Sum as damage, any objection be made, 
Ramsaran shall have power to recover Rs. 100 
as damage money from the persons by the 
sale-of any moveable and immoveable proper- 
ties of such men who will be found ont to 
have sold combs to other men. In this matter, 
we and om heirs have, nor shall have any 
objection. Ifon account of non-despatch of 
combs to places where they are sent for dis- 
posal, Ramsaran does not purchase combs 
from us, we shall not have the least objection, 
but if for other reasons, he does not buy our 
combs, he will be bound to pay Rs. 100 to each 
of us. Beit noted that if tho despatch of 
combs’to Calcutta be wholly stopped and combs 
be not sold in Patna, we will give up selling 
combs to Ramsaran, and the comb-makers 
will make no objection. We will make combs 
according to the selection of Ramsaran 
Bhagat.’ 

On the 7th July 1908, Ramsaran, commenc- 
ed the action out of which the present Rule 
arises, in the Small Cause Court of Patna, 
against the defendant who is one of the exccu- 
tants of the agreement for recovery of the 
stipulated damages upon the allegation that 
the defendant had refused to supply him 
with combs and had sold the comhs to another 
man, by name Elahi Mea. 
resisted the claim on the merits, he denied tho 
allegations of the plaintiff and contended that 
the agreement was in restraint of trade and 
consequently was unenforceable. ‘I'he learned 
Small Cause Court Judge held that the facts as 
alleged were established by the evidence, and, 
as, in his opinion the contract was perfectly 
valid he made a decree for damages for Rs. 25. 


The defendant now invites this Court to reverso ` 


this decision on the ground that the agrecment 
on which the claim is founded is void, as 
being one in unlawful restraint of trade, 


INDIAN 


The defendant ’ 
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The learned Vakil, who appears in support 
of the rule, has placed reliance upon section 
27 of the Indian Contract Act, 1872, and 
upon the decisions of this Court in Madhub 
Chander v. Ruf Coomar Doss (1) and Nur Ali 
Dubash v. Abdul Ali (2) :—The learned Vakil, 
who appeared to show cause, has contended, 
on the other hand, that the agreement is 
valid and in support of this view, has referred 
to the dictum of Sir Richard Garth, ©. J. in 
Carlisles Nephews § Co. v. Ricknauth (3) as 
also to the decisions in Mackenzi v. Stri- 
ramiah (4) and Donell v. Benett (5). After 
acareful examination of the arguments address- 
ed to us on both sides and the authorities to 
which, we shall presently refer, we are of 
opinion that the agreement upon which the 
claim of the plaintiff is founded is void. 

Section 27 of the Indian Contract Act pro- 
vides that every agreement by which any 
one is restrained from exercising a lawful 
profession, trade or business of any kind, is 
to that extent void. To the general rule, 
thus laid down in broad and comprehensive 
terms three exceptions are specified, viz., the 
casc of an agreement not to carry on business, 
the good will of which is sold, the case of an 
agreement between partners prior to dissolu- 
tion and the case of an agreement between 
partners during continuance of partnership. 
It is common ground that the case before us 
is not covered by any of the exceptions. The 
question, thereforo, arises whether it is 
within the mischief of the general rule, 
and, if so, how its validity is affected there- 
by. Now the scopé and effect of the general 
rule was examined by Sir Richard Couch in 
1874, shortly after the Indian Contract Act 
came into force, in Madhub Chunder Pramanik 
v. Raj Uoomar Doss (1). That learned Chief 
Justice, with the concurrence of Mr. Justice 
Pontifix, held that the case then before tho 
Court was governed by the Indian Contract 
Act and ruled that, whether the restraint was 
general or partial, unqualified or qualified, if 
it was in tho nature of a restraint of trade, 
it was void. Ho observed that the words 
“restrained from exercising a lawful profession, 
trade or business”, did not mean an absolute 
restriction and wero intended to apply to a 
partial restriction, a restriction limited to some 
particular placo; othoryiso the first excoptien 


2) 19 C 765. 

3) 8 © 809 e 
(4) 13 M. 472. 

(5) 22 Ch. Diy, 835, 


a 14B L R. 76; 22 WR. 870. 
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would have beon unnecessary. He also con- 
trasted the language of section 27, with that 
of section 28, where the Legislature introduced 
the word “absolute” when they mtended to 
speak of an absolute restraint and not a partial 
one. “It cannot be disputed that the intorpro- 
tation thus put upon the section is plainly 
justified by the language used and has been 
subsequently approved in the cases of Brah- 
maputra Tea Co. v. E. Scarth (6) and Nur Ali 
v. Abdul Ali (2) where it was observed that 
section 27 had abolished the distinction bet- 
ween partial and total restraints of trade. On 
the other hand, in the case of Carlisles Nepheiws 
§ Oo. v. Ricknauth (3) Sir Richard Garth, 
with the concurrence of Mr. Justice White, 
appears to have placed a much narrower con- 
struction upon section 27 and this view was 
adopted by Mr. Justice Handley in Mackenzi v. 
Striramiah (4). As we have observed the 
wider construction put by Sir Richard Couch 
is undoubtedly justified by the comprehensive 
language of the section, and that the section 
was intentionally framed in the widest possi- 
ble terms becomes obvious from an examin- 
ation of the history of the legislation on 
the subject. As is well known, section 27 of 
the Indian Contract Act was reproduced from 
section 833 of the draft Civil Code of the 
state of New York, which was in the follow- 
ing terms :-— 

Section 833. “Every contract by which any 
one is restrained from exercising a lawful 
profession, trade or business of any kind 
otherwise than provided by the next two sec- 
tions is to that extent void.” 

The framers of the New York Code added 
the following explanatory note :— 

“ Contracts in restraint of trade have been 
allowed by modern decisions to a very danger- 
ousextont. In Dunlop v. Gregory (7), a con- 
tract not to run a certain steam boat before 
Saugerties on the Hudson was enforced, al- 
though there was no salo of a good will, nor 
any circumstance to justify the contract, except 
that it was made upon a sale of the vessel by 
an association of persons who had previously 
used it to run before Saugertics and wished to 
avoid competition. In Whittaker v. Houce (8) 
a contract not to practise law anywhere in 
England was specifically enforced. Such a con- 
tract mainly tends to enforce idleness and 
deprives the state ‘of the services of its 
citizens.” > 

(6) 110. 545. 

(7) 10 N. Y. 241. 

(8) 3 Boav, 883. 
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“ The two following sections ” referred to in 
section 833 lay down the exceptions in favour 
of sales of good will and of partnership ar- 
rangements and exceptions 1 and 2 to section 
27 of the Indian Contract Act are taken with 
slight variations from them. It is obvious, 
therefore, that the framers of the Indian Con- 
tract Act deliberately reproduced the provi- 
sions of section 833 of the New York Civil Code 
with the full knowledge that the effect would 
be to lay down a rule much narrower than what 
was recognised at the time by the common law. 
The rules of the common law, on the other hand, 
have since then been considerably widened 
and developed. The result 18 that the yule as 
embodied in section 27 of the Indian Contract’ 
Act presents an almost startling dissimilarity 
to the most modern phase of the English rule 
on the subject. As observed, however, by Sir 
Richard Couch in the case to which we have 
referred, we have nothing to do with the policy 
of the law, especially as the Legislature has 
deliberately lett the provision in section 27 in 
its original form, though other provisions of 
the Contract Act have from time to time been 
amended. The inference would be almost ir- 
vesistible under these circumstances, that the 
Courts have rightly ascertained the mtentions 
of the Legislature (Phelan v. Johnson) (9); tho 
silence of the Legislature in a case of this 
description is almost as emphatic as an express 
recognition of the construction which has 


been judicially put upon the statute during | 


many years past, In this view of the matter 
if we udopt the construction of section 27 of 
the Indian Contract Act as first suggested 
by Sir Richard Couch and subsequently affirm- 
ed in the cases to which we havo referred, a 
construction which is consistent with the 
plain language of the section; the agreement 
in this case must be pronounced to be void. 
The learned Vakil, for the opposite party, 
laid stress on the fact that the view indicated 
by Sir Richard Garth in Carlisles Nephews 
§ Co. v. Ricknauth (3), is opposed to that 
taken by Sir Richard Couchin Nadhub Chunder 
v. Raj Coomar (1), and he pressed for tho 
acceptance of the position that section 27 
does not lay down any rule materially differ- 
ent from the rule of the English Jaw on the 
subject, according to which he argued the 
agreement upon which the claim of the plaint- 
iff is founded is enforceable as valid and 
binding between the parties. In answor 
to this argument, it must be observed in the 
first place that Sir Richard Garth did not 
(9) 7 Irish Rep, bla. 
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expressly dissent from the view taken by Sir 
Richard Couch in the earlier case, and Mr. 
Justice Handley in Mackenzi v. Strivamiah (4), 
conceded that section 27 of the Indian 
Contract Act had done away with the dis- 
tinction observed in English cases between 
partial and total restraints of trade and made 
all contracts falling within the terms of the 
section, void, unless they fell within the ex- 
ception. In the second place, evon if the rules 
of the English law were applied to tho case 
before ms, they would be of no assistance to 
the plaintiff. 
, it ‘vas pointed out by Sir Frederick Pollock 
«in his Treatise on the Principles of Contract, 
7th edition, page 354, that according to the 
tly common law of England, an agreement 
which placed any restriction upon a man’s 
right to exercise his trade or calling was void 
as against public policy. In the courso of 
time the strict doctrine of the early common 
law was relaxed in the English Courts and 
agreements in restraint of trade were classi- 
fied under three heads riz. 
(1) Where the restraint was unlimited 
ag to both time and space ; 
(2) Where it was limited as to time but 
unlimited as to space; and 
(3) Where it was limited as to space but 
unlimited as to time. In the first and second 
cases, the agreement was void while in the 
third it was valid. In recent times, however, 
the law has been developed on entirely new 
lines and it has been raled that the sole test 
of the validity of a contract in restraint of 
trade is its reasonableness in the interests of 
the covenantee to which the proviso must be 
added that the covenant must not otherwise 
offend inst public policy (Nordenfelt v. 
Maxim Nordenfelt Guns Oo.) (10). In the 
words of Lord Macnaghten “the public have 
an interest in every person's carrying on his 
trade freely ; so has the individual; all in- 
terference with individual liberty of action 
in trading and all restraints of trade of them- 
selves, if there is nothing more, are contrary 
to public policy and therefore void. That is 
the general rule, but there are exceptions. 
Restraint of trade and interference with 
individual liberty. of action may bo justified 


` by the special circumstances of a particular 


oase. It is a sufficient justification and 

indeed it is the only justification if tho re- 

striction is reasonable, reasonable, that is, in 

reference to the interests of the parties con- 

cerned and reasonable in referonce to the in- 
(10) (1894) A, O. 535, 
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terests of the publi¢ so framed and so guarded 
as to afford adequate protection to the party 
in whose favour it is imposed while at the 
same time it is in no way injurious to the 
public.” The substance of the matter, there- 
fore, is that contracts which impose an un- 
reasonable restraint upon the exercise of a 
business, trade or profession are void bat con- 
tracts in reasonable restraint thereof are valid. 
Whether the limits prescribed in the contract 
are reasonable or not, depends upon the kind 
of business to protect which the contract is 
made and the reasonableness of the restraint 
imposed must be ascertained in every case by 
reference to the nature of the business in ques- 
tion and to the situation of the parties. This 
question of the reasonableness of the restric- 
tion is one of law for the Court [Eddy on com- 
binations section 786. Haynes v. Doman (11), 
Mallan v. May (12) and Wiley v. Baumgardnen 
(13).] It is impossible to formulate any 
abstract rules to enable the Court to determine 
the reasonableness of the restraint in any 
particular case but the following tests are 
deducible from an analysis of the judgments 
in Nordenfelt v. Maxim Nordenfelt Guns Com- 
pany (10). 

(a) The generality of the covenant whether 
ag to time or space may render it unreasonable 
t.e. a covenant is not necessarily valid because 
restricted as to time but may be void becanse 
it is not so restricted. : 

(b) different degrees of protection arereasou- 
able in different cases. 

(c) the reasonableness of the restriction 
must be judged by the character and nature 
of the business or of its customers. In fact, 
no better test has been laid down of what is 
reasonable restraint than the one indicated 
in the judgment of Tindal, C. J., in Hooner v. 
Graves (14): “We donot sec how a better test can 
be applied to the question whether reasonable 
or not, than by considering whether the res- 
traint is such only as to afford a fair protection 
to tho interests of the party in favour of 
whom it is given and not so large as to inter- 
fere with the interests of the public whatever 
restraint is larger than the necessary protec- 
tion of the party can be no benefit to either ; 
it can only be oppressive and if oppressive it 
is in the eye of the law unreasonable.” This 
test of reasonableness has been applied both 
in the English and in the American Courts to 


11) 2 Ch. 18 atp 24. 4 
12) 11 M. W 653. 

18 97 Ind, 66 ; 49 Am. Rep. 427. 

14) 7 Bingham 735. , 
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the particular class of contracts to which the 
agreement now under consideration belongs 
viz, contracts which restricts the liberty 
of doing business. An agreement that one 
will trade or do business only with another 
person or ina certain way fora definite or 
indefinite period, is one of frequent occurrence. 
In determining whether agreements of this 
character should be sustained as legal and 
binding obligations, the Courts have considered 
whether they were reasonable. Thus an agree- 
ment not to write plays for any other than a 
particular theatre (Morris v. Catena) (15) a 
contract to write for one year for a periodical 
and for no other publication sold at less than 
a certain price (Stiff v. Cassell) (16) an agree- 
ment by a seller of goods with a purchaser 
not to sell a certain kind of goods to any 
one else in the same town [Keith v. Hersch- 
berg (17), Roller v. Otts (18), Anheuser 
v. Houck (19)] a contract to sell abraud of 
cigars to no one in the city but the defendant 
soasto give him the exclusive agency for 
such sale (Newell v. Meyendorff) (20), an 
agreement between two traders that the first 
will sell the other all his commodities and that 
the second will buy from the first alone 
` (New York v. Levy) (21) an agreement that the 
defendant shall for a certain number of years 
consign exclusively to the plaintiff all the 
blankets of his manufacture (Hadden v. Dimtck) 
(22) anagreement by a dentist to purchase arti-. 
ficial teeth of a manufacturer on condition that 
the latter will not sell such teeth to any person 
in the town where the dentist resides (Olark v. 
Orossby) (23), an agreement by a manufac- 
turer to prepare for his purchaser a certain 
number of barrels of lime within a given 
time at a certain price and not to sell to any 
other persons any lime daring the continuance 
of the agreement Schtoulen v. Holmes (24), and 
an agreement not to sell a certain medicinal pre- 
` paration to any one but the plaintiffs within a 
defined territory (Fowle v. Park (25), have 
all been sustained by the Courts. An examin- 
ation of these cases shows that in each in- 
stance the contract was not unrestricted as to 
time and place and in the circumstances of 


15) 18 Ves 437; 11 R R. 2380, 
16) 2 Jurist N 8. 348 
aT 
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48 Ark 188; 2 S. W. 777. 

e (18) 14 Kansus 609, , 

19) 27 S. W 692. 

t20 9 Mont , 254; 8 LeR. A. 440. 
(21) 54N ¥.8 © 32. 

(29) 31 Howard N. Y. 196. 

(28) 87 Vermont 188. 

(24) 49 Calf. 665. 

(25) 131 U. 5. 88. ° 
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each ease the Court came to the conclusion 
that the agreement was reasonable and should 
be enforced. On'the other hand, as an illustra- 
tion of a case on the other side of the line 
we may refer to Clark v. Needham (26), where 
the Court refused to sustain an agreement by 
which one manufacturer had contracted with 
another engaged in the same business to cease 
manufactur 
the latter having the privilege of renewing the 
contract for four years more. The Court ruled 
that, in the particular circumstances the agree- 
ment tended to create a monopoly and was 
against public policy as its offect would bg 


{909° 


, 


certain articles for one year, 


to deprive the public of the advantages which 4 


flow from free competition. Now in the case, 
before us, whatis-the scope and nature of the 
agreement ? It is of tho widest possible des- 
cription. It is to hold good between the parties 
and their representatives apparently from 
generation to generation. It is unrestricted as 
to both time and place as the manufacturers 
of the combs are never to sell the products. 
of their labour to any person in any part 


of the country. Even the case of Donnell v. ° 


Bennett (5) upon which the learned Vakil for 
the opposite party placed reliance referred to 
an agreement for the sale of chattels to the 
plaintiff with an express negative stipulation 
not to sell to any other manufacturer for a 
pernod of two years. It cannot be reasonably 
suggested therefore that an agreement of the 
nature now before us was needed for the protec- 
tion of the plaintiff. The restraint is obviously 
larger than was necessary for his protection, and 
it was undoubtedly oppressive upon the defend- 
ant and if it was oppressive, it was in the eye 
of law unresaonable. There are, however, other 
points of view, as well, from which this 
agreement must be pronounced to be void. 
In the first place, the consideration for the 
contract was wholly illusory as there was no 
mutuality. The agreement was signed by the 
manufacturers of the combs only and as the 
plaintiff did not execute it, he would have 
been at liberty at any time before it was acted 
upon to repudiateit. But, even, apart from this 
circumstance, the manufacturers were bound to 
work forthe plaintiff but he was not bound 
to accept the goods manufactured if he found 
that there was no market for them in Patna, 
Calentta or elsewhere. The bargain was in 
substance an unilateral one. Upon the prin- 
ciple, therefore, of the decision in Young v. 
Timmins (27) the agreement was void. It is 


` (26) 125 Michigan 86; 83. N. W. 1027. 
(27) 1 Cr and J, 881. 
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settled of course that a legal consideration of famution—False claim for debt on post card, whether 
t 5 amounts to defamation—P) oceedings without complami, 
my valde: would bs sufficient to Por e legal and without jurisdiction—Power of High Court 
contract, if not otherwise bad and the GUEE to guash proceedings —Rsviion 
will not enquire as to 1t3 adeqnacy ; to this Putting forward oven a false claim on a post card 
extent, as pointed out by Sir George Jessel in to the effect, that tho addressee should pay tho ad- 
` Gravely v. Barnard (28), the case of Young v. dressor a certain sam of money which the former owes 
Timmins (27), if it really decided that the ‘no latten, doos not prima ele adung to defamation, . 
validity of the contract depended upon the “ ite aes r A E EA 
adequacy of consideration, must be treated aS handed over without a complaint, as required by soc- 
overruled by Hitch Cock v. Cocker (29). In the tion 198 of Act V of 1898, commuta material irregu- 
case before us, however, there was no reciprocal larity ang acts BA aka kana sakin thereon 
i ` z is criminal prosecution under section poe DU 
kan ana oe, ae cram eae The High Convt, on revision, can altogether quash 
whatever to support the agreement. In buch proceeditigs at any stage of tho casc 
gecond place, upon the facts, we have no Mr, Lachhmi Narain, for Petitioner. 
doubt - whatever , that tho leased was Respondent unrepresented. ; 
intended’ to create a monopoly. It appears $ 
from the evidence that there are about 80 Judgment.—In this case the accused is a 
comb-makers in the City of Patna, from Battery darzi and the offence with which he is 
29 of whom the plaintiff-took this agreement charged is that of having put forward a claim 
for exclusive supply of combs to himself, that the complainant owes him money. This 
His conduct, therefore, falls within the well- claim was put LOLYA d oa S, post card address- 
settled principle that although a contract with = = Quarter Master Sergeant Clarke at 
an independent manufacturer for the entire gushera. , 
product of his plant may not in itself be an Now it is perfectly obvious that the proper’ 
illegal contract in vestraint of trade yet if there Course Was simply for Sergeant Clarke, if he 
is an attempt to suppress competition by does not owe the money, to deny the claim and 
means of contracts with independent manu- to leave Ha thy darah, AE to support it 
facturers for their entire products so as to If he e by moneng B OR uit. 
monopolize the market, the agreement must | Surely any Commanding Officer could bə 
be taken to be void (Carter Orum Ooy. v. trusted to treat the mere assertion of a claim, 
Penrrung (30), Eddy on combinations, sections 20+ supported by a Civil Suit, and denied by 
230, 281 and 623 ; Greenhood on Public Policy ae pee claimed against, as of no account 
Roles 561 and 565). From all possible points Whatever, f 
of view, Kana a this agreement is open to But if Sergeant Clarke was not satisfied to 
objection and must be pronounced invalid. do this, he had civil remedies open to him, and 
The result, consequently, is that this rule 16 is only a civil remedy which he asked for 
must be made, absolute, the decision of the im his letter of 8th August, 1908. No criminal 
Small Cause Court J udge set aside and the complaint has ie poe filed. Yet tho 
suit dismissed with costs both here and inthe District Tirem ad t G kra isan darzi 
Court below. We assess the hearing fee in arrested and brought to Courtin handcuffs, 


0 


; urged upon him that criminal proceedin 

A AAN a AA absolute wold Heaps if he admitted the san, 
(28) L R. 18 Eq. 518. ' of his claim, (see order of 3rd August), and 
20) 6 A. and E 438; 45 R. R 622, finally when the darzi refused, and produced 
{30 86 Fed. Rep. 439. excellent prima facie evidence of the truth of 


his claim in the shape of a demand note, 
admittedly signed by Sergeant Clarke, the 





District Magistrate actually ordered, of his 

PUNJAB PEETS ee 1908 -own motion, that Abdulla should be prosecuted 

aaa a a aaa ‘for defamation under Section 500, I. P. O., and 
ovember 11, ; 


P Mb. ation Robertson ordered the Public Prosecytor to conduct the e 
resent :—Mr. . 


5 prosecution. ` : 

ABEN ha REN Si I have seldom come across proceedings of a 
yare f lower Court which have given me less satisfac- 
A ran ei asl A tion. The darzi was asain ie to 
ee a ‘oni ta Civil claim io money which he alleges 

1 Code (Act XLV of 1860), ss. 499, 600—Crimi. 9880r : nt 
aa BN One (at of 1898), sa. 198, 439-—De. to bo due to him, amd to tako Oriminal 

‘ å a Mar 


. e we 


100 ; 
KARIM KHAN V. EMPEROR. 
é palan against him in this way, before 
e has had a chance of proving the truth of 
his claim in a Civil Court, was to prejudice 
him most unfairly, the more so as the Sergeant 
never asked for criminal proceedings to be 
taken and had civil remedies open to him if 
he thought fit to take them instead of taking 
the natural and obvious course, if he does not 
owe the money of denying the claim and 
-leaving the accused to prove it. i 
I consider the proceedings highly irregular 
inter alia inasmuch as there wasno “complaint” 
within the meaning of the Code, and highly 
and unfairly prejudicial to the accused. I 
accordingly quash the Criminal proceedings 
altogether, and direct that the accused be 
referred to a Civil suit, if he desires to bring 
one for his claim, and the complainant referr- 
ed to any Civil remedy which he thinks fit to 
pursue, if he prefers that course toa simple 
denial of the claim until such time as .the 
accused shall see fit to try and substantiate it 

in a Civil Court. 

The proceedings against Abdulla are set 

aside and quashed accordingly. 

Petition accepted. 


PUNJAB CHIEF COURT. 
URIMINAL APPEAL No. 586 oF 1908. 
November 10, 1908. 

Present :—Mr. Justice Robertson and 
Mr. Justice Rattigan. 

KARIM KHAN—Convict—AppeLLant 
versus 
EMPEROR—PROSEGUTOR— RESPONDENT, 

Evidence Act (I of 1872,) 3. 82 (1)—Penal Code 
(Act XLV of 1860), ss 85, 86, 802—Dying declaration, 
value of-—Murder—Plea of voluntary drunkenness, how 
far tenable. 

A. trustworthy dying declaration, made by a de- 
ceased person in full possession of senses and prov- 
ed by the clearest and most reliable evidence to be 
exactly in the words of the person makmg it and cor- 
roborated by the surrowhding circumstances, 18 suffi- 
cient to support a conviction for murdor under sec- 
tion 802, I. P. ©. Hashim v. Emperor 9 P, R. Cr. 1900; 
Empress v. Samsruddin, 8 Ò. 211, not applied. 

Under the terms of sections 85 and 86, I. P C, 
voluntary drunkenness is no excuse for committing a 


crime. 
Mr. Duni Ohand, for the Appellant. 
Judgment.—This case is before us on appeal 
„and also under segtion 374, Criminal Proce- 
dure Code, for confirmation of the death sen- 
tence. : ° 
The casg is an absolutely clear one. 
The deceased Elsie Hooper was in the 
employ of Captain and Mrs. Thatcher, at 
Jutogh, and had chayge of their child, who 
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was about 4 years old. On the night of mur- 
der Captain and Mrs. Thatcher went out to 
dinner and the deceased went to bed as usual 
in her bed room with the child, About 11 or 
12 o’clock the servants in the compound - 
heard screams, and after opening the doors of 


' their houses with some difficulty they came to 


the room where deceased lay, covered with 

blood. Each of tho three witnesses, Alma, 

coole and Lal Khan, Bhishti, and Nura , 
clearly states that the deceased said that the 

accused Karim Khan had shot ber. It is 

quite immaterial whether she mentioned him 

by name or as the bearer, it is quite clear tah 

she indicated the convict appellant with 

precision and was so understood. One of the 

witnesses Nura rushed off to call Captain 

Thatcher, and Mr. Duni Chand tries to make | 
great capital of the fact that he only said that 

deceased was very ill, and not that the accused 
had shot her. We attach no importance what- 
ever to this. Captain and Mrs. Thatcher came 
to Elsie Hooper's bedside speedily followed by 
Captain Hull, the Doctor, whose evidence is 
the most important in the case, and who, if 
we may be permitted to say, seems tous to 
have acted with remarkable judgment and 
sagacity. After, according to the tradition of 
his great profession, doing everything in his 
power for the patient, he asked her if she had 
any statement to make, and told. her clearly 
that she was dying. In reply she said, “I, 
Elsie Hooper, believing that I am about to die, 
declare that Karim haar attempted to kiss 
me; he then attempted to do something else 
and when I resisted he shot me.” Captain 
Hull took this down in writing, and when he 
was examined in Court he swore that these 
exact words were used. Mr. Duni Chand tried 
to argue that this dying declaration was 
inadmissible, but this js clearly incorrect. The 
rulings quoted tous, Empress v. Samir-ud-Din 
(1) and Hashim v. Emperor (2) are not at 
all in point, No doubt the written paper alone 
would not be sufficient as a deposition to prove 
itself but here we have a reliable witness called 
in Court who swears to the exact words. 
Captain Hull says that Elsie Hooper was in 
full possession of her senses and that she was 
incapable of signing the declaration. She 
actually died about 15 minutes after making 
it. In our opinion the dying declaration ig of 
‘very unusual value. We have the clearest 
and most reliable evidence that it was made 
as quoted, and that the girl was dying and 
knew she was dying. Mrs. Thatcher also 

(1) 8.Gul. 211. (2) D P. R. Or. 1900. 
‘ 
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bore testimony to the fact that the deceased 
said—“ Mrs. Thatcher, Karim Khan has shot 
my arm off.” We think that there is no reason 
whatever for not placing absolute reliance on 
the dying statement of lèlsie Hooper made in 
full possession of her faculties and under every 
circumstance of solemn responsibility. 

Karim Khan, it is also clearly proved, had 
access toa gun and cartridges belonging to 
Captain Thatcher. 160 disappeared the samo 
night, and the gun and some of the cartridges 
also disappeared and were found next day in 
an empty hut, one barrel of the gun discharged. 
The post-mortem disclosed pellets in Miss 
Hooper's shoulder—corresponting to the shot 
in these cartridges, one of which was actually 
f3und in the possession of tho accused. 

The accused was captured next morning on 
the slopes of tho Tara Devi mountain, some 
four miles from Jutogh, and he was im an 
excited and unnerved condition. 

He has not confessed, but he stated that he 
drank free'y that night and does not know 
precisely what happened. Ho has hitherto 
borne a good character. 

We have no doubt whatever that the convict 
appellant Karim Khan killed Elsie Hooper by 
shooting her in the shoulder and thereby 
committed murder. It is possible that he may 
have taken some liquor, but even if it were 
true, that excuse could not avail him (section 
86, Penal Code.) There can be no doubt that 
Karim Khan yielded to a suddon access of his 
base passions, and when resisted committed 
murder. 

It is quite obvious that the only possible 
sentence in this case is one of death. 

The appeal is dimissed and the sentenco of 
death is confirmed. 

Appeal. dismissed. 





PUNJAB CHIÈF COURT. 
CRIMINAL Revision No. 906 or 1908. 
September 5, 1908. 

Present :—My. Juatice Kensington. 
Musammat HABBO AND oTHERS— 
Acousrp—PETITIONERS 

TEREUB 
EMPEROR turovan Musammat CHAN- 
DAN—Prosecutor—RESsPONDENT. 

Criminal Procedure Code (Act V of 1898), x» 205 
—Purdanashin womain-—-Personal attendance when to 
be enforced~~Doubtful compart 

A Criminal Court should abstain from compelling a 
Pardanwhin woman to attend in persou unless and 
until the case against her has reached the stage at 
_ which her personal attendance is clearly and legally 
required in the interests of justice. 
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It is a part of Court’s duty to see that the machinery 
of Crimmal law is not utihzed as a moans of gratifying 
petty spite, £ 

Facts are fully given in the following refer- 
ence made by the Sessions Judge :— 

“The accused were ordered by order of 
Mr. L. A. Bull, exercising the powers of a 
Magistrate of the Ist Class, in the Delhi 
District, dated 2nd June 1908, to appear at 
all hearings. 

On tho 29th April last, Musammat Chandan 
filed a complaint of wrongful confinement 
against certain persons including the 3 peti- 
tioners, Musammat Habbo, Musamimat Sharbat, 
and Musammat Raoli, alleging that they had 
confined her in her house for two hours. She 
also asked that they might be put on security 
to keep the peace. 

Mr. Bull, to whom the case was sent after 
taking the statements of the complainant and 
two witnesses, issued summonses to the accused. 
under section 842, Indian Penal Code, and 
rection 107, Criminal Procedure Code, for the 
2nd June. On the 29th May, Babu Wazir 
Singh, Pleader, made an application on behalf 
of the present Petitioners that as they were 
pardanashin women and could not appear in 
person they might be allowed to appear through 
their pleader. 

On the Ist June, the Magistrate said that 
the petitioners need not appear the next day 
but that in regard to future hearings orders 
would be passed next day. The next day he 
ordered that they should appear at all the 
hearings. The case next came on for hearing 
on the 18th Jnne and as the petitionors did 
not attend on that date, the Magistrate ordered 
the issue of warrants for their arrest. 

Meanwhile, on the llth June, the present 
application was made for revision of the 
order of the 2nd June requiring them to attend 
personally. 


The Magistrate, though ho allowed the 
Petitioners to appear by pleader on the 2nd 
June, gave no reasons for requiring their 
personal attendance on future hearings. 

The caso is an extremely petty one and 
secing that litigation has been going on in the 
Civil Courts for some years between tho 
complainant and the accused Habbbo, regard- 
ing the succession to the estate of the latter’s 
husband, there is at least a doubt whether thee 
complaint is true. Tho agensed Habbo is the 
complainant’s daughter-in-law, Raoli is Hab- 
bos mother, Sharbat her sister, Anant 
Singh, accused. is her father, and Sher Singh 
is husband of Sharbat. The complainant is, 
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‘therefore, not content with prosecuting Habbo 
‘but has brought her relations also into the 
case, It is also to be observed that about a 
year ngo the complainant applied to have 
Anant Singh put on security, and though the 
First Court granted the application, the Dis- 
trict Magistrate set aside the order. 

It is no doubt discretionary with a Magis- 
trato under section 205, Criminal Procedure 
Codo, to require the personal. attendance of 
the accused or to dispense with it but he 
should have due regard to the circumstances 
of the case. 

In the present case having regard to the 

: litigation that has taken place between Chan- 
dan and Habbo, and to the fact that the case 
ig one of avery petty nature, I think that if 
the Petitioners are, as is alleged, pardunashin 
women, they should be allowed to appear in 
Court by Pleader. I accordingly forward the 
record to the Chief Court on the revision side 
fur orders.” 

Messrs. Bent Parshad and Lachhmi Narain, 

‘for Petitioners. : 

Mr. Gokal Chand, for Musammat Chandan, 
Respondent. Å 

Judgment.—I do not think it necessary to 
pass any definite order on revision in this 
case. A copy of the Sessions Judge’s remarks 
and of this order will be sent to the Magis- 
trate. Itis pointed ont to him that the case 
has not yet reached the stage at which the 
personal attendance of the ladies concerned is 
necessary, and that he should in its further 
conduct abstain from requiring them to attend 
unless and until their attendance is clearly 
required in the interests of justice. The 
Magistrate should also reconsider the question 
whether there is real ground for taking action 
of any sort against thé ladies. From the 
comments of the Sessions Judge the matter 
would seem at least doubtful, and itis part 
of a Court’s duty to see that the machinery 
of a Criminal trial is not utilised as a means of 
gratifying petty spite. I observe that practi- 
cally no English record has so far been pre- 
pared as it should have been. 

ave these remarks the records are return- 
e 


Case returned. 
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BOMBAY HIGH COURT. 
Criminat APPRAL No. 8338 or 1908, 
December 3, 1908. 

Present :=—Mr. Justice Chandavarkar 
and Mr. Justice Heaton. 
EMPEROR 
versus 
MANILAL BHOGILAL. : 
Factories Act (XV of 1881), s8 2, 9,15 (1) (c), 17 
—Bombay Factory Rules, Rule 19—Children employed 


to draw cotton—Definition of wad “ employed ”— ° 
” Responstbility of occupier of factory—Duty 


to keep 
register of children—-Discharge of personal liabtlity— 
Employment of children by some other person, defence of. 
The work of drawing cotton forms part of the 
operations of a Cotton Mill, and a boy who does this 
work comes within the definition of the word “ ens- 
ployed” given in section 2 of the Factories Act 


Section 9 of the Act and Rule 19 of the Bombay ` 


Factory Rules direct the occupier of a factory to keep 
a register of the childron “ employed ” and their ros- 
pective employments. The responsibility ia personal 

A person cannot got md of his hability for the 
performance of a. duty imposed upon him by law by 
delegating it to another person. Dalton-v, Angus, 
(1881) 6 App Cas 749, referred to It isthe duty 
of the occupier of # Factory to find out whether child- 
ren are or aro not employed in his Factory. His 
habihty is not discharged under s 17 of the Act 
unless he proves that his failure to enter tho child- 
ren in the register was due to the act of some other 
person without his knowledge or consent. 


Mr. M. B. Ohaubal, Government Pleader, 
for the Crown. 
Mr. G. N. Thakor, for the accused. 


Judgment. 

CHANDAVARKAR, J.—The accused, who is the | 
agent and an occupier of the Silk and Cotton 
Manufacturing Company, Limited, Ahmedabad, 
was charged with and tried for an offence 
under s. 15 (1) (©) of the Indian Factories Act, 
in that he allowed two boys both aged under 
fourteen to work in the mill unregistered. 

The learned Magistrate has acquitted the 
accused principally on the ground that the 
work which “the boys were employed to do 
was not an integral part of the ordinary mill 
operations, and that the boys had been emp- 
loyed not by the accused but by an independent 
contractor, and that therefore the accused was 
not responsible for their employment, 

Upon a careful consideration of the pro- 
visions of the Indian Factories Act, XV of 
1881, I think that the grounds upon which the 
Magistrate has proceeded cannot be supported. 
It appears to me that the provisions in ques- 
tion throw upon the occupier the respon- 
sibility as regards the employment of boys 
under fourteen unregistered, nnd that prima 
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fanie-it was the duty of the occupier to see 
that such boys were not employed in the 
factory unregistered. A person cannot get 
vid of his liability for the performance of a 
duty imposed upon him by law by delegating 
itto another person. As observed by Lord 
Blackburn in Dalton v. Angus (1): “ a person 
causing something to be done, the doing of 
which costson him aduty, cannot oscape from 
the responsibility, attaching on him, of seeing 
that duty performed, by delegating it to a con- 
tractor." 

Here the Indian Factories Act imposed upon 

ethe occupier the duty of seeing that boys 
under fourteen were not employed in hus fac- 
fory unregistered. And he could not get rid 
of that liability by entrusting it to a eon- 
tractor. Itis trne that he employed a con- 
tractor who in his turn employed persons 
for the purpose of drawing cotton in the mill. 
But all the same it was the occupier’s duty 
imposed upon him by law to see that boys 
under fourteen were not employed unregister- 
ed inthe mill in work connected with the 
mill operations and he could not get rid of it 
except by proving that his case fell under 8. 
17 of the Act. And therefore from that point 
of view the employer was responsible. 

The learned Magistrate was of opinion that 
the work of drawing cotton did not form part 
of the mill operations. But the definition of 
the word “employed” givenin s.2 of the 
Act is wide enough to embraco it, 

- It has been argued by Mr. Thakor for the 
accused that his client is entitled to an nc- 
quittal having regard to the provisions of s. 
17 of- the Factories Act. But there is no 
finding inthe judgment of the Magistrate 
from which we can infer that the Magistrate 
was of opinion that the boys were employed 
unragistered without the knowledga or consent 
of the occupant. And the circumstances of 
the case satisfy us thit he conld not have beon 
altogether ignorant of the employment of these 
boys, becanse his defence in the Court below 
was that it was not he but the contractor who 
employed these boys. 

For these reasons we set asids the order of 
acquittal, convict the accused and inflics a fino 
of Rs. 5, in default simple imprisonment for a 
week, 

Heatoy, J.—It seems to me that the Magis- 
trate in disposing of this case has overlooked 
the definition of the work “ employed” given 
~ (1) (1881) 6 App. Cas. 749, 
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in s. 2 of the Factories Act, XV of 1881: Had 
he had that definition in mind, it is probable 
he would have arrived at the conclusion that the 
two children with whom we are concerned in 
this case were unquestionably employed in the 
factory and that is the conclusion at which 1 
have arrived. But their names were not enter- 
od in tho register which is required to be 
kept by Rule 19 of the Bombay Factory Rules 
and by s. 9 of the Act. This Rule and sg, 9 
direct the occupier of a factory to keep a 
register of the children employed and their 
respective employments. It seems to me that 
this direction to the occupier throws on 
him a personal responsibility in finding out 
whether children are or are not employed in 


his factory. The knowledge of this responsi- ` 


bility which is attached to the occupier, is 
very material in considering any defence which 
an occupier might make under s. 17 of the 


Act, on the ground that he has discharged his - 


liability by proving that the failure to énter 
the children in the register was due to the 
act of some other person without his know- 
ledge or consent. 

On the facts as far as they can be Ka a 
from the record it is quite clear to my mind 
that no defence under s. 17 is established in 
this case. Therefore, I agree with the order 
reversing the acquittal and convicting the 
occupier. 


` Appeal allowed. 


BOMBAY HIGH COURT. 
CURIMINATL Revision No. 334 or 1908, 
November 30, 1908. 

Present :—~Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 

Inve SADASHIV NARAYAN VALEKAR. . 
Ciiminal Procedure Gode (Act V of 1898), s. 517-— 

Order for disposal of property—Discretion, 
Section 617 of the Criminal Procedure Code invosts 
a Criminal Ooms with a discretionary power, and it 
18 a rnle of law that such power muab bo exorcised 
judicially, t. ¢, according to sound principles of 
law and not in an arbitrary manner. Bat what that 
means is not that the orderis in the opinion of tho 
higher tribunal of revision on improper one, which 
it would not havo passed, but that having regard 
to the materials before the Court exercising the dis-. 
cretion that discretion was exercised in a legal manner. 
Mr. P. B. Shingne, forthe applicant. f 
Mr. H. V. Athavale, for the opponent. 
Judgment.—Section 517 of the Criminal 
Procedure Code invests the Magistrate with a 
discretionary power anditisa rale of law 
that such power mustebe exercised judicially; 
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4.6., according to sound principles of law and 
not in an arbitrary manner. But what that 
means is not that the order is in the opinion 
of the higher tribunal of revision an improper 
one which it would not have passed, but that 
having regard to the materials before the 
Court exercising the discretion that discre- 
tion was exercised ina legal manner. Now, 
if there were no materials whatever before 
him, the Magistrate ought to have returned 
the property to the person from whom it was 
produced. But if there were some materials 
then the Magistrate's discretion came into 
operation and it was for him to say what order 
ought to be passed having regard to all the 
facta in the case. 

Here there was a quarrel amongst the 
members of a joint Hindu family, and the 
Magistrate, although he held that no offence 
was committed, ordered that the property 
should be handed over to the complainant 
under the circumstances of the case. We 
cannot say that the discretion was illegally 
exercised. We must, therefore, decline to in- 
terfere and the rule must be discharged. 

Rule discharged. 


BOMBAY HIGH COURT. 
CRIMINAL Rererence No. 109 or 1908. 
December 8, 1908. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
EMPEROR 


versus 
MAHAMAD KHAN RAJAKHAN 
° PATHAN. 

Oruninal Proccdure Code (Act V of 1898), s. 210— 
Commitment by Magistrate—Additron of charge amply 
for the sake of commitment—Discretion, improper ewer- 
cise of —P1 actice. 

- The law gives a discretion to Magistrates, empow- 
cred to commit cases to the Sessione Court, to decide 
whether a certain case should be committed or not, 
but the discretion, keing judicial, must te cxeicised 
with care and on some proper ground. 

There is nothing in the law which compelsa Ma- 
giatrate to frame that charge, which, on the most heinous 
view of the circumstances indicated by the evidence, is 
the gravest possible charge. 

The addition of a grave charge, without any solid 
and reasonable ground for the addition and any sup- 
port for it inthe evidence, simply for the sake of 
committing the case to¢the Sessions, is highly 1m- 
proper, inasmuch asit throws on the Sessions Comt 
the burden of trying caees which can well Le tried 
and dieposed of Ly the Magistrates 

Ifa Magistrate thinks that a case not exclusively 
triable by the Court of Session must be committed, he 
must state his ground in the order so as to enable the 
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High Court to judge whether the committal ia a 
sound exercise of the discretionary power. 

Mr. M. B. Chaubal, Government Plender, 
for the Crown. 

Judgment. 

CHANDAVARKAR, J.—It is very much to be 
regretted that this case, which could have 
been dealt with by the First Class Magistrate, 
who tried it in the first instance, was commit- 
ted by him to the Sessions Court. The charge 
originally had been of an offence under s. 409, 
Indian Penal Code, but the Magistrate added 
one under s. 477A of the Indian Penal Code 
without any solid ground for the addition and’ , 
any reasonable support for it in the evidence. 
It appéars as if the addition was made to® 
enable the Magistrate to commit the case to 
the Sessions. At any rate that is the conclu- 
sion forced on the mind of this Court by the 
circumstances of the case. A practice of this 
kind must be deprecated, because it throws 
on Sessions Courts the burden of trying cases 
which can well be tried and disposed of by 
Magistrates of the First Class. This Court 
has noticed of late several cases in which 
Magistrates have added charges apparently 
for the purpose of enabling them to commit 
those cases to the Court of Session without 
any reasonable ground for the addition. The 
law no doubt gives a discretion to Magistrates 
empowered to commit cases to the Sessions 
Court to decide whether a certain case calls , 
for such committal, but the discretion, being 
judicial, must be exercised with care and on 
some proper ground. Ifa Magistrate thinks 
that n case not exclusively triable by the 
Court of Session must be committed, he must 
state his grounds in the order so as to enable 
this Court to judge whether the committal 
is a sound exercise of the discretionary power. 
But to add the charge of an offence exclusively 
triable by a Sessions Court for the mere pur- 
pose of committing it -to that Courtis an 
unsound and improper exercise of that power. 

Here the charge under s. 477A of the Indi- 
an Penal Code was improperly added by the 
Magistrate because the tampering with the 
record by the accused was for the purpose of 
concealing his offence under s. 409 of the Code. 

Passing now to the merits of the case we 
think that the evidence is clear and brings 
home to the accused the offence charged 
against him. It is difficult to understand the 
grounds on which the jury fcund the accused 
not guilty, We accept the opinion of the 
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learned Sessions Judge and convict the accused 
under s. 409 of the Indian Penal Code, and 
sentence him to rigorons imprisonment for 
three months. 

Heaton, J.-—I agree to the proposed order. 
And as occasion has arisen to comment on the 
cases committed by the Magistrates to the 
Sessions Court, I should like to add this. Sec- 
tion 210 of the Criminal Procedure Code lays 
doWn that when the Magistrate is satisfied 
that there are sufficient grounds for commit- 
ting the accused for trial, he shall frame a 
chprge*under his hand, declaring with what 
offence the accused is charged. That is to 
say it is left to the discretion of the Magir- 
trate to determine whether a particular case 
should be committed or not. So faras I know 
there is nothing anywhere in the law which 
compels the Magistrate to frame that charge, 
which on the most heinous view of the circum- 
stances indicated by the evidence, is the 
gravest possible charge. The law leaves it to 
the Magistrate to take a broad and common 
sense view of tha facts and to determine for 
himself whether the correct charge to frame 
is or js not one which necessitates a trial in 
the Court of Session. 





BOMBAY HIGH COURT. 
Orv Apprat No. 22 or T908. 
December 1, 1908. 
Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 


LALDAS JIBHAL versus BAT LALA. 

Award, whether an agreement or an adjudication— 
Operation and effect of award-~How an award can be 
annulled by parties—Mere non-action or objection in- 
sufficient—Positive evidence of agreement to treat an 
award a nullity neceesary. 

An award, like a decree, speaks from ita date, and 
the rights of the respective parties como into 
existence with the award. 

An award is nota mero agreement but is equiva- 
lent to ajadgment. Itis binding between the par- 
ties in all matters which it proposos to decide. When 
once a matter has been decided between the parties, 
the parties ought to be concluded by the adjndica- 
tion, whatever it may bo Oommings v. Heard, (1879) 
L. RB. 4 Q. B. 689, p. 672, followed; Rant Bhagoti v, 
Rani Chandan, L. R 121. A, 67;11 C. 386; Muham- 
med Nawas Khan v. Alam Khan, L. R. 18 I. A, 78; 
18 O. 414, referred to. 

In order that the parties should be remitted to 
their previous rights it is not enough that the award 
was not enforced, or that oven both parties objected 
to it. There must be positive evidenco that both 
parties agreed that the former state of things shonld 
be restored. Krishna Panda v. Bala Ram Panda, 19 M., 
200, followed. 
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INDIAN CASES. 


Mr. V. G. Ajinkya, for the Appellant. 
Mr. G. K. Parekh, for the Respondent. 
Judgment. 

CHANDAVARKAR, J.—The learned Distriot 
Judge has held the award to be no bar to tho 
suit, out of which this appeal has arisen, be- 
cause, in his opinion, the award does not 
confer any title by itself but“ at the most 
amounts to an agreement to convey it. The 
terms of the award do not, in my opinion, 
warrant that riew. 

The circumstances under which the award 
was passed are shortly these. Bai Lala (the 
first respondent) having mortgaged the pro- 
perty in dispute inherited by her as a Hindu 
widow from her husband, to Bechar Bhagwan 
(the second respondent), the appellants claim- 
ing as the reversionary heirs of the husband, 
filed Snit No. 582 of 1893 for a declaration 
that the mortgage was of a fraudulent and 
colourable character. Both the mortgagor (Bai 
Lala) and the mortgagee (Bechar Bhagwan) 
were parties to the suit. Daring its pendency, 
the parties referred the dispute to arbitration, 
which ended in the award. According to its 
terms, the mortgage in dispute was upheld 
but the present appellants were declared 
entitled to stand in the place of Bai Lala as 
mortgagors and to redeem the mortgage on a 
dato fixed by tho award: and in consider- 
ation of the relinquishment of the equity of 
redemption by Bai Lala, she was held entitled 
to the possession and enjoyment of 18 brghas 
of land and a house during her life for main- 
tenance. There is indeed a clause in the 
award, which says that on payment of Rs. 
1,700 by the appellants to the mortgagee, the 
latter should execute a deed of re-conveyance. 
That clause, however, does not stand as a 
condition precedent to the rights adjudged in 
the award, The award like a decree speaks 
from its date and the rights of the respective 
parties come into existence with the award. 
Thenceforth the right to redeem the mort- 
gage now in dispute which had belonged to 
the widow, Bai Lala, was transferred to the 
appellants and she became entitled to the 
specific maintenance provided for her in the 
award and no more. 

It is clear to my mind ftom these terms thaf 
whatever right Bai Lala had to redeem the 
mortgage was extinguished by and became 
merged in the award and that thd award is a 
valid defence to her present suit. An award 
ig not, as the learned District Judge has sup- 
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posed, a mere agreement but is equivalent to a 
judgment. As Lush, J., has pointed out in 
Commungs v. Heard (1): “Ibis binding bet- 
ween the parties in all matters which it pro- 
fessed to decide. It was contended that an 


award is not an estoppel and that the parties: 


are not concluded by an award, that it is 
distinguishable from a judgment. Whon once 
a matter has been decided between the parties, 
the parties ought to be concluded by an ad- 
judication, whatever it may be . . . Itis 
not a new doctrine that an award is a bar.” 
And this doctrine has been acted upon by 
the Privy Oouncil and our High Courts in 


' several cases of which I need mention but 


two—Rant Bhagott v. Rani Chandan (2) and 
Muhammed Nawaz Khan v. Alam Khan (3). 
In the former case it wasa dispute between 
two Hindu widows as to their respective rights 
in the estate of their deceased husband. It 
was referred to arbitration and the arbitrators 
declared one of them to be entitled only to 
maintenance, She, however, brought a suit 
to recover half of the estate from the other 
widow, claiming as heir to her husband. 
Privy Council held that the award was bind- 
ing on her and that she could not claim any 
right beyond that declared in her favour by 
the award, The suit was, accordingly, dis- 
missed. 

In the present appeal before us it has been 
contended that the enforcement of the award 
has become barred by limitation and that con- 
sequently the former rights are revived. 
Whether the award has become go barred and 
whether in consequence the former rights are 
revived is a question which is not portinent 
to the present suit: it can properly arise 
only in a suit the object of which is to enforce 
the rights under the award. 

‘What appears to have influenced the learn- 
ed District Judge mainly in the conclusion at 
which he has arrived is the fact that the 
parties to the award, especially the present 
appellants, have. not carried out its terms. 
But thatis notin law snfficient to deprive 
the award of its binding effect. “In order 
that the parties should be remitted to their 
previous rights, itis not enough that tho 
award was not enforced or that even both 
parties objected to it. There must be posi- 
tive evidence that both parties agreed that 

(1) (1879) L. R. 4 Q B. 669 p. 673, 
. (2) L. R. 13 I, A. 67; 11 0. 386, 2 
G L. R. 181. A, 73; 18 0, 414. | (a) 19 M, 280, 
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the former state of things should be re- 
stored :” Krishna Panda v. Balaram Panda(4), 
In the present case it has never been pleaded 
by any party that there was any agreement 
subsequent to the award to restore the parties 
to the rights they had respectively before the 
award, pa 

For these reasons I would reverse the decree 
appealed from and restore that of the Sub- 
ordinate Judge with costs in this and tke 
lower Appeal Court on the first respondent. 

Harton, J.—I agreo that the award, the ex- 
istence and validity of which are not disfnted, 
had the effect of putting an end to the plaint-e 
iff's rights as a mortgagor and of substituting 
for those rights a right to maintenance. But 
she has sued as a mortgagor and in no other 
capacity. She has no right to guo in this 
way and I think the decree of the First Court . 
dismissing the suit should be restored and the 
order of remand made by the District Judge 
should be set aside. 

Deeree reversed. 





BOMBAY HIGH COURT, 
Second Crviz Appran No. 186 or 1907. 
December 1,-1908. 

Present :——-My. Basil Scott, Chief Justice, and 
Mr. Justice Chandavarkar, 
GANESH MORESHWAR 

rae versus. 7 n 
PURSHOTTAM BALKRISHNA RODE. 
Civil Procedure Code (Act XIV of 1882), 8$. 278, 280, 

282, 288, 287-—-Objection by mortgagee in poasession— 

Objection allowed but property sold subject to mor tgage— 

Order irregular—Deciee-holder remains judgment-cre- 

ditor till confirmation of sale—Decree-holder'’s right to 

sue—Altach ment and sale of equity of redemplron—Pur- 

chaser at Court sale not bound by esloppela of judgment. , 

debtor—Fi audulent transfer—Decree-holder purchaser-— 

Estoppel——Praetice, > 

In execution of a decree for money the decree-holder 
attached the judgment-debtor’s share ina Khots village. 

An objection for removal of the attachment or for an 

order that the property bo sold subject to his 

mortgage was preferred by a mortgagec on the alle- 
gation that the judgment-debtor had mortgaged to him 
with possession the attached share of the property. 

The Court ordered that the property bo sold subject to 

the mortgago. It was nccordingly put up for sale 

and purchased by the decree-holder. Before con- 
firmation of tho sale tho decree-holder brought a suit 
praying that it may be declared that the deed of mort- 
gage was without consideration, and had been execut- 
ed with intent to defraud the decree-holder and that 
the property wns liable to attachment and gale Tho 
mortgaree contended that the suit was not maintain- 
able on the grounds, first, that such a suit could only 
be brought by a son who was still a judgment- 
creditor and that the plaintiff whose decree had been 
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satisfied was no longer a.judgmont-oreditor but only 
a purchaser ; and, secondly, that what was attachod and 
sold was an equity of redemption only and that the 
urchaser could not claim more than he had 
ught ; 

Held, that the first contention was untenable inas- 
much te the suit had been bronght by the docreo- 
holder before the sale had been confirmed and beforo 
the decree had been satisfied and while the decrec- 
holder was still a judgment-creditor. ; 

Held, overrniing the second contontion, that what 

ag attached was tho immoveable property, believed 
to be unincumbered, and not the equity of redemption, 
thongh'such equity could be attached and sold. Parash- 
ram Harlal v. Govind Ganesh, 21 B, 226, referred to 

Heki, further, following Kassiao R Saheb Holhar v 
Fithaldas Mangalı, 10 Bom. H © 100, that as in 

” this case the objection under s. 278 had been decided 
jin favour of a person claiming to be a mortgagee in 
possession, the attached property should have been 
relensed under g, 280, and the yudgmont-oreditor left 
to the suit allowed by s 288 ; and that the order of 
the Oonrt directing sale of the property, subject to the 
mortgage, was irregular, inasmuch as s. 282 applied 
only to cases of mortgages or hens created in favour 
of a person not in possession. 

A purchaser at the Court sale of attached property, 
believed to be incumbered, as contemplated by s. 287, 
ig not bound’ by estoppels which would be binding on 
the judgment-debtor. There is nothing to prevent 
him from benefiting by tho clearance of any claim 
upon the property, even ıf he has himself to ane to 
proonre it. He may, alike, displaco a fraudulent and 
rodeem an honest mortgage Dinendro Nath Sunnial 
v. Ramkumar Ghose, 7 C. 107; Lala “Parbhulal v. 
Mylne, 14 C 401; Bashi Ohundersen v Emayet Alt, 20 
C, 236, referred to. 

A judgment upon a pure question of fact is bind- 
ing upon the High Court in second appoal. 

Messrs M. B. Ohaubal and G. K. Dandekar, 
for the Appellants. 


Mr. N. M. Samarth, for Respondents Nos. 1 
to 8. 

Mr. P. P. Khare, for Respondents Nos. 6 
and 7. 

Judgmeat. 

'. Scorr, C. J.—The plaintiffs obtained a de- 
cree for moneyinthe Pen Court against Vishnu 
Bapat father of the defendants Nos. 1 and 2 
and in execution attached inter alia property 
described in the plaint being an eight annas 
share ofa Khoti village. The defendant No.3 
Ganesh Joshi then applied to the Pen Court 
for removal of the attachment or for an order 
that the property be sold subject to his mort- 
gage lien alleging that Vishnu Bapat the 
judgment-debtor passed to him a mortgage 
with possession of the attached property on the 
12th Febroary 1900 for Rs. 2,000. The Pen 
Court upon that application ordered that the 
property be sold subject to the mortgage. This 


order was passed on the 15th November 1902. 
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“ The property was accordingly put up for 
sale subject to the mortgage and the plaintiffs 
with the leave of the Court became the pur- 
chasers. On the 13th November 1903 the 
plaintiffs brought this suit praying that it may 
be declared that the deed of mortgage is with- 
ont consideration and made with intent to 
defraud the plaintiffs and as hollow and in- 
effective and that therefore the property is 
liable to attachment and sale. The plaintiffs 
obtained a decree in the lower Appellate Court. 
Against that decree the defendant No. 3 brings 
this second appeal. 

It is contended on behalf of the appellant 
that the suit is not maintainable on the ground, 
first, that such a suit can only bebronght by a 
person who is still a judgment-creditor and 
that the plaintiffs whose decree is satisfied-are 
no longer judgment-creditors but only pur- 
chasers ; and secondly, that what was attach- 
éd and sold was an equity of redemption only 
and thatthe purchasers cannot claim more 
than they bought. : sae 
„ As regards the first point it is sufficient to 
say that the suit was brought by the plaintiffs 
Before the sale had been confirmed, and before 
the decree had been satisfied and while the 
plaintiffs were still judgment-creditors. ` 

The latter branch of the argument is based 
upon a false assumption, for what Was attach- 
ed was the immoveable property believed to 
be unincumbered and not the equity of re- 
demption. An equity of redemption may be 
attached and sold (see Parashram Harlal v. 
Govind Ganesh) (1) but that was not done in 
the present case. The claim made to the 
attached ‘property was upon the investiga- 
tion under s. 278 decided in favour of a person 
claiming to be mortgagee in possession. Under 
these circumstances the attached property 
should have been released under s. 280 (see 
Kassirao R. Saheb Holkar v. Vithaldas Man- 
galji (2) and the judgment-creditors should 
have been left to the suit allowed by s. 283. 
The order passed by the Pen Court was ir- 
regular as s. 282 only applies to cases of 
mortgages or liens created in favour ofa 
person not in possession. ` 

We must, therefore, discuss this case on the 
footing of a purchase ‘at the Court-sale of 
attached property belie¥ed to be incumbered, 
a caso contemplated by s. 287. The purchaser 
under these circumstances is not bound by 

(1) 21 B. 226, Wk 

(2) 10 Bom, H. O, 1004 
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estoppels which would have bound the judg- 
ment-debtor. See Dinendronath Sunnial v. 
Ramkumar Ghose’ (8); Lala Parbhulal v. 
Mylne (4) and Bashi Ohundersen v. Enayet 
Ali (5). There is nothing to prevent him 
from benefiting by the clearance of any claim 
upon the property even if he has himself to 
sue to procure it. He may alike displace 
a fraudulent and redeem an honest mortgage. 

The decision of the lower Appellate Court 
was also attacked on the ground that the onus 
of proof had been wrongly thrown upon the 
defendantand that thefinding that the mortgage 
was a sham transaction could not, therefore, 
stand. I, however, think it is clear that the 
whole of the evidence was fully discussed and 
considered by the lower Court. The learned 
Judge came to the conclusion that the surpris- 
ing nature of the transaction itself and the” 
suspicious circumstances attending it out- 
weighed the inferences which might he sng- 
gested by the evidence of some payments hav- 
ing been made by the defendant to creditors 
of Vishnu Bapat. 

It is a judgment upon a pure question of 
fact which is binding upon us in second ap- 


I see no reason to interfere with the 
decree passed by the lower Court. I would, 
therefore, confirm it and dismiss the appeal 


with costs. : 
CHANDAVARKAR, J.—I concur. 
Decree confirmed, 
(3) 7 0. 107. 
4) 14 0. 401, 
8 20 0. 236. 


BOMBAY HIGH COURT. 
Crvt APPLICATION No. 64 or 1908. 
November 26, 1908. 

Present :—Mr. Basil Scott, Chief Justice, and 
Mr. Justice Batchelor. 
VACHHANI KESHABHAI BALIABHAT 
versus 
VACHHANI NANBHA BAWAJI. 

Court Fees Act (VII of 1870), 8. 7, cl. IV, sub-clauses 
(c) and (d)—Suite Valuation Act (VII of 1887), 8. 8— 
Suit for declaration of title to imnoreable property— 
Injunction claimed as consequential relief—Valuation 
for purposes of Court Fee and Jurisdtction. 

In a suit for a declaration of title toimmoveable pro- 
perty and an injunction,as a consequontiai relief, 
regarding the same property, the Court must accept 
the value of the relief, stfted in the plaint, for the 

urpose, both of the Court Fee and Jurisdiction. Hart 
Bankar Dutt v. Kalı Kumar Patra, 32 0. 734, follow- 





ed; Dayaram v. Gordhandas, 8 Bom., L. R. 885, 


nw T 


distinguished. i 
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GOPINATH JEW THAKUR v, RADHA KANTA, 


Mr. B. G. Ajinkya, for the Applicant. 
~ Mr. M. N. Mehta, for the Opponent. 

Judgment.—The question that we have to 
decide is whether in a suit for a declaration 
and consequential relief the Court must accept 
the value of the relief stated in the plaint for 
the purpose both of the Court-fees and jurisdic- 
tion. ; 

We think that the words of s. 8 of the Suits 
Valuation Act, VII of 1887, lead to that cone 
clusion; and we find that this was the view 
taken by the Calcutta High Court in Hari 
Sankar Dutt v. Kali Kumar Patra (1). » 


: We have been pressed by a decision of thé. 


Court in Dayaram v. Gordhandas, (2) but that 
is a case which is clearly distinguishable,’ 
because the learned Judges there treated it as 
a suit in which there was a claim for posses- 
sion. ` 

We, therefore, make the rule absolute and 
set aside the order ofthe lower Court with 
costs. 


B 


Rule made absolute. 
82 0. 734. 
8 Bom. L. R. 885. 





CALCUTTA HIGH COURT. 
Seconp UIvIL APPRALS Nos. 2482 ann 2488 or 
1906. 

February 25, 1909. 

Present :—Sir Francis Maclean, Chief Justice 
and Mr. Justice Brett. 
GOPINATH JEW THAKUR AND OTRERS— 
Derenpaxts—APPELLANTS 
versus 
RADHA KANTA THAKURJT axp 
OTHERS—PLAINTIFFS8~—RESPONDENTS, 

Easement—Holding Kirtan on land-—-Custom—Right 
of way—Carrying 1dols. 

_ A right to hold something in the nature of a musical 
festival—ao Kirtan, that is, a sort of religious concert— 
on a particular piece of land once or twice a year, may 
be considered a customary right, but not a right of 
easement, 

There may be a right of way over a particular plot 
of ground for the purpose of carrying idols once or 
twice a your. 

Appeal from the decree of the Sub-Judge 
of Hooghly, dated July 23, 1906, affirming 
that of the Munsiff of Arambagh, dated March 
81, 1905. 

Babus Dwarka Nath Chakerbutty and Bro- 
jendra N. Chatterji, for the Appellants. 

Babus Baidya Nath Dutt, Ram Oh. Mozumdar, 
Atulya Oharan Bose and Bir Oh, Dutt, for the 


Respondents, 
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Judgment. 

Macuigan C. J.—As regards the first appeal, 
upon the question of adverse possession, we do 
not think there is sufficient material upon the 
findings of fact to justify the conclusion that 
there was any possession so adverse to the 
plaintiffs as to prevent them from recovering 
the strip of land in question. That appeal 
must, therefore, be dismissed with costs. 

* As regards the second appeal (No. 2483), 
two questions arise:—-Mirst, whether there was 
an easement acquired by the plaintiffs in this 
suit to hold something in the nature of'a musi- 
cal festival once or twice a year on the plot 
wot ground which is the subject of dispute ; 
and, secondly, whether the plaintiffs acquired a 
right of way to carry their idols over this 
piece of‘land. As regards the first point, I 
think no such easement can properly exist— 
it cannot exist as an easement. There may 
have been a custom entitling them to hold a 
“ Kirtan,” a sort of religious concert, on the 
piece of land. But that is not the case set 
up. We do not think there can properly be 
what is known as an easement, such as the 
plaintiffs claim. This appeal, therefore, succeeds 
on this point. As regards the other question, 
the Court below seems to have thought that it 
was established that the plaintiffs had been 
exercising aright of way over the plot of 


` ground for the purpose of carrying idols one 


or two days a year. But there does not seem 
to be any particular track :—the people carry- 
ing the idols sometimes along one track and 
sometimes another: but always across this 
strip of ground. The lower Court has given 
the defendants an opportunity of showing in 
execution proceedings that there is a definite 
track or to have a definite track marked out, 
which the plaintiffs must follow for the purpose 
of carrying idols. That isin favour of the 
defendants. I think the Court below was right 
and we cannot interfere. The result is that 
so much of the decree of the Court below as 
deals with the question of easement, that is to 
say, the right to hold the musical entertain- 
ments must be reversed, but it stands as to the 
right of way. As each party has succeeded 
partially in this appeal, there will be no costs. 
Brett, J.—I agree. 
Decree modified. 


CALCUTTA HIGH COURT. 


Seconp Orviy APPBAL No. 1795 or 1906. 
February 16, 1909. 
Present :—Mr. Justice Brett and Mr. Justice 
Fletcher. ` 
PURNA CHANDRA CHATTERJI AND 
OTHERS——P LAINTIFFS-—ÅPPELLANTS 
versus 
BEJOY KUMAR PAL AND OTHERS—-DEFEND- 
ANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 8. 8 (9)-—Hold- 
ing—Division into separate portions—Transfer of one of 
them—Landlord’s right of re-entry. 

Where there are several tenants in a holding and 
each of them holds a separate portion of the holding, 
each of these portions should not be treated as a sepa- 
rate holding ; and a transfer of one ,of those portions 


+ 


does not operate as an abandoiment which will entitle - 
the landlord to re-enter that portion. , s 


Appeal from the decree of R. R. Pope, Esg., 
District Judge of 25 Pergs., dated Angust 1, 
1906, affirming that of Babu Jogendra Nath 
Mitter, Sub-Judge of that district, dated 
September 11, 1905. 

Babus Baidyanath Dutt and Nandalal Baner- 
jt, for the Appellants. 

Babus Jogesh Chunder Roy and Jyoti Prosad 
Sarbadhicary, for the Respondents. 


Jadgment.--In support of this appeal two 
points have been taken; first, that the learned 
District Judge isin error in his decision on 
the question of limitation and, secondly, that 
he is in error in holding that a portion only 
of the holding has been transferred and that, 
therefore, the Inndlord is not entitled to eject 
the defendants. 

So far as the first point is concerned, we 
are unable to agree in the decision of the lear- 
ned Judge, for, we think that, when the whole 
-execution proceedings were set aside after the 
decree had been set aside, the decision in the 
claim case which was brought in the course 
of those proceedings fell with those proceed- 
ings. On the second point, however, we are 
of opinion that sufficient grounds have not 
been made out for our interference with the 
decision of the lower Appellate Court. The 
learned pleader for the appellant admits that 
only a portion of the holding has been sold ; 
but he says that that portion of the holding is 
a complete holding within the meaning of the’ 
Bengal Tenancy Act bécause that is the inter- 
est of one of the tenants and that tenant has 
transferred the whole of his interest to the 
purchaser. We are unable to agree in the view 
that where there are’several tenants in a hold- 
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ing and each of them holds a separate portion the lower Courts have accepted this conten- 
of the holding, each of those portions should tion and have dismissed the suit. In our opi- 
be treated as a separate holding or that a nion, both the lower Courts are wrong. 
transfer of one of those portions would operate The plaintiff was certainly entitled to bring 
as an abandonment which would entitle the a suit for partition of the lands held 
landlord to re-enter that portion. We think jointly in their entirety by himself and the 
that in this case the learned Judge has right- defendants and there is no reason why he 
ly held that there was not such aa abandon- should be compelled to include in that suit 
ment of the whole holding as would entitle lands held by him jointly with the defendants 
“the landlord to re-entry, and other persons. If the defendants think . 
The, result, therefore, is that we affirm the that any inconvenience is likely to result if 
judgment and decree of the lower Appellate the shares held by them and the plaiftiff in 
Court and dismigs the appeal with costs. the other lands are not brought into partition, 
Appeal dismissed, the remedy lies with them to institute a suit- 
to have those other lands partitioned and tq 
pray that, pending the decision of that suit, 
the proceedings in this partition may be stayed 
so that it may be possible to bring into parti- 
tion in this suit the share in the other lands 
which, on partition in the other suit, may be 
found to belong to them and the plaintiff joint- 


: ly. The result, therefore, is that we set aside 
JOGENDRA CHANDRA SHAHA the judgments and decrees of the lower Courts, 


CHOWDHURY—PLAINTIFF-— APPELLANT decree this appeal and direct that the case be 


poe sent back through the lower Appellate Court 


y DI TT HANDRA oe to the Courtof First Instance in order that that 

CHO R aoe hanna EPENDANTS—~ Court may proceed to try the plaintiff's suit. 
Partition, suit for—Lands held jointly by plaintiff The plaintiff 15 entitled to his costs in this 

` and defendants—No necessity for including lands jovnt- Court as well as in the lower Appellate Court, 
ly held by plaintif, defendants and other persons. Oase remanded. 
A plaintiff is entitled to bring a suit for partition of 
the lands held jointly, in thoir entirety, by himself and 
the defendants ; and he need not include in that suit 
lands held by him jointly with the defendants and 


other persons. CALCUTTA HIGH COURT. 





CALCUTTA HIGH COURT. 
Ssconp Crvit APPERAL No. 1788 or 1907. 
i February 17, 1909. 
" Present :——Mr. Justice Brett and Mr. Justice 
Fletcher. 





Appeal from the decree of the District SrcowD Cv Arrear No. 1041 or 1907. 
Judge of Dacca, dated May 17, 1907, affirming February 24, 1909. 
that of the Sub-Judge of that place, dated Present :-—-Mr. Justice Brett. 
June 30, 1906. ere GOPAL CHANDRA NASKAR AND 
Babu Harendra Narain Mitter, for the Appel- OTHERS—PLAINTIFES—ÅPPELLANTS 
lant. 


v 
Babus Dwarka Nath Ohakravarti and Tarak GADADHAR MONDAL—DEFRND ANT— 
Chandra Ohakravarti, for the Respondents. RESPONDENT. 
Judgment.—In this appeal, wo are of opi- Road, obstruction of—Special damage, facts to establish 
5 nion that the view taken by the lower Courts —Transfer of case—Cowt failing ina marked manner 


cann intain lainti to do justice-——Case sent to another Court on remand, 
E EE ed. ; oe di seed ioe Where the road, which the defendant is said to have 
a suit for partition against the defendants and obstructed, is a road leading from the plaintiffs’ village 


claimed ‘that certain lands held by him and to their fields and also to the public bazar and ghat, 
the defendants in their entirety should be and there was no other convenient road for them to 
divided amongst them. The defendants said "8! 


e ects Held, that tho facts are sufficient under tho Jaw to 
that they and the plaintiff held some other constitute special damago and to entitle the plaintiffs 


pieces of land jointly With some other parties to'a decree. Absul Miah v. Nasir Mahommed, 22 O. 551, 
and they contended that, in consequence of followed. , 
that fact and the fact that tho plaintiff had Whero a Oourt failed in a marked manner to do 


propor justico between tho parties, the High Court in 
not included those other lands in his applica- romanding tho case directed that it should bo heard by 


. tion for partition, the Suit must fail. Both another Court, 
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~ Appeal from the ‘decree’ of Babu Mohein 
Chandra Sarkar, Sub-Judge of 24 Pergs., dated 
March 8, 1907, reversing that of Babu Baroda 
Kinkar Mukherji, Munsif of Banirpur, dated 
March 12, 1906. 

Babu Shab Chandra Palit, for the Appel- 
lants. 

Babu Manmotha Nuth Mukherji, for Mr. 
Chippendale, for the Respondent. 

Judgment.— This appeal arises out of a suit 
brought by the plaintiffs under the provisions 
‘of section 30 of the Code of Civil Procedure for 
establishment of their right of way over the 
Jand of the defendant and for a declaration 
‘that the defendant’ had no right to obstruct 
the right which was a public right of 
way over his land. It was also ‘alleged that, 
by thatobstruction, damage had been caused 
to the public in general arid to the plaintiffs in 
> particular. The Cow of first instance found 
thatthe plaintiffs had proved their case, whether 
they brought it on then: own behalf or under 
the provisions of section 30 of the Code of 
Civil Procedure on behalf of a certain section 
of the community, and gave them a decree for 
the reliefs sought.’ On appeal the lower Ap- 
pellate Comt has dismissed the suit without 
going into the merits holding, in the first in- 
stance, that the plaintiffs, in thew individual 
capacity, were not entitled to maintain tho 
suit, as they had failed to prove any special 
damage, and, in the next place, that they were 
not entitled to maintain the suit on behalf of 
any section of the community under the pro- 
visions of sec. 30, C. P. C., because they had 
not complied with that section and published 
the necessary notice in the Government 
Gazette. The plaintiffs have appealed to this 
Court. The judgment of the lower Appellate 
Court has been read to me and, in my opinion, 
itis most unsatisfactory. I am of opinion 
that the case has been tried in the lower ap- 
pellate Court with an entire want of proper 
care. The learned pleader who appoars for 
the respondents admits that it is impossible to 
support the judgment of that Court on the 
grounds on which it is based. In the first 
instance the Judge of the lower Appellate Court 
has found that the plaintiffs have failed to 
prove special damage. The plaintiffs’ allega- 
tion in the plaint was that the road which the 
defendant is said to have obstructed was 
a road leading from their village to their 
fields and also leading from their village to 
the public basar and ghat ond that there 
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was no other convenient road for them to use. 
These facts appear to have been established 
and, in spite of the fact that the learned Judge 
of the lower Appellate Court refers in his judg- 
ment to the case of Abzul Miah v. Nasir Maho- 
med (1). He comes to the conclusion that these 
facts which have been proved by the plaintiffs 
aro not sufficiont to establish special damage. 
Apparently, the learned Judge did not read 
the judgment which he quoted ; for, it is dis- 
tinct authority that the facts established in 
this case were sufficient under the law to 
constitute special damage and to entitle the 
plaintiffs to a decree. I, therefore, hold that 
the finding of the lower Appellate Court that 
the plaintiffs are not entitled to succeed in the 
suit because they have failed to prove special 
damage is wrong and must be set aside. 

The learned Judge of the Court of Appeal 
‘below then goes on to say: “It does not 
appear from the record that theprovisions of 
section 30, C. P. C., were strictly complied 
with” and further on he says: “ There is 
no evidence on the record to show that notice 
of the institution of the suit was given by 
public advertisement”. Before arriving at 
this conclusion, the Subordinate Judge does 
not appear to have cxamined the record in 
order to ascertain what, in fact, it contained. 
The learned pleader who appears for the ap- 
pellant has pointed out to me on the record a 
receipt from the Government Secretariat 
for the sum of Rs. 8-8 granted to the plaintiffs 
for the insertion of an advertisement bearing 
No. 387 in the Calcutta Gazette. The learned 
pleader has also pointed out to me that at 
page 436 of Vol. II of the Calcutta Gazette of 
1904 the advertisement appears. The state- 
ment in the judgment of the Subordinate 
Judge is, therefore, entirely wrong and I can 
only say that, in making it, he has been guilty 
of very great carelessness. The resilt, there- 
fore, is that I set aside the finding of the Sub- 
ordinate Judge that the plaintiffs are not cn- 
titled in this suit to succeed because they have 
failed to comply with the provisions of section 
30, C. P. ©. The Subordinate Judge having 
made all these mistakes in his judgment has 
afterwards failed to decide the question whe- 
ther there had, in fact, been an obstruction by 
the defendant and whether the plaintiffs were 
entitled to the reliefs which they sought. It 
is, therefore, necessary to send the” case back 
to the lower Appellate Court in order that that 

(1) 22 0. 551. a ; 
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question which appears to be the 4th ground 
stated in the judgment of that Comt may 
be tried. Sofar as the other grounds are 
concerned, the judgment and decree of the 
lower Appellate Court are set aside and the 
findings of the Court of First Instance are 
affirmed. 

The plaintiffs are entitled to their costs in 
this appeal from the respondents and I think 
it very undesirable that the case, on remand, 
should be tried by the Subordinate Judge who 
has failed in such a marked manner to do 
proper justice between the parties in hearing 
it in the first instance on appeal. I, therefore, 
direct that the case be sent to the District 
Judge to be heard by him or by another Sub- 
ordinate Judge at Alipore, for hearing. Costs 
in the lower Courts must depend on the result 


of the fresh decision. 
Case remanded. 


CALCUTTA HIGH COURT. 
Secon Cry APPEAL No. 273 or 1906. 
January 28, 1908. 
Present :—Mr. Justice Mookerji and 
Mr. Justice Carndnuff. 
LALA MOHABIR PERSAD—Ptarntirr— 
APPELLANT 
versus 
CHARLES FOX AND OTHERS— DEFENDANTS- 
RESPONDENTS. 

Bengal Tenancy Act (VIH of 1885), 8. 50 Cl. (2)—In- 
applicable to susts not under the Act—Suat for ajectment 
agatnsl trespasser-—Case subsequently set up contrary 
to that made tn written statenent—Pleadiny. 

The application of s. 50 of the Bengal Tenancy Act 
is limited to suits or proceedings under the Bengal 
Tenancy Act. Rasamoy v. Srinath,7 C. W N. 182, 
followed. 

Therefore where the landlord seeks to eject the 
transferees of & holding, on the ground that they were 
trespassers, and does not seok any relief at all against 
the tenant, and it is found that the suit is brought 
under the general law and not under any special provi- 
sion of the Bengal Tenancy Act, sec. 50 has no applica- 
tion to the suit. 

Sarat Chandra v. Shyam Chand, 10 0. W. N. 930, 
followed. 

Where ina suit by the landlord against the trans- 
fereos of a holding for, ejectment, the defendants set 
up the case that the holding was an occupancy holding 
Which was transferable by custom withont the consent 
of the landlord and thåt caso was not proved, thoy 
were not entitled to sebup the case of a permanont 
tenancy or a tenancy in the nature of a raiyati holding 
at a fixed rate of rent. 

Obiter dictum :—If an ocoupancy raiyat tranaferred 
his interest and the landlord brought a suit for ejoct- 
ment against the transfero on the ground that he had 
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contravened the provisions of sec. 25 of tho Bengal 
Tenancy Act, that would be a suit under the provisions 
of the Act, and in such a suit it might be open to the 
transferee to take up the position that what he had 
purchased was not an occupancy holding but a holding 
at a fixed rate of rent; and he might rely upon sec. 
50 sub-section (2). , 

Appeal from the decree of the District 
Judge of Shahabad, dated November 27, 1905, 
reversing that of the Sub-Judge of that district, 


dated June 28, 1905. 


Babus Mahendra Nath Roy, and Bitaj 
Mohun Majumdar for Babu Gyanendra: Nath 
Bose, for the Appellant. 3 

Mr. Hill and Babus Uma Kali Mukhewt, 
Raghunath Singh and Satis Chandra Ghose, fot 
the Respondent. é 


Judgment.—This is an appeal on behalf of 


the plaintiff in an action for ejectment. The 
plaintiff alleged that Mr. Charles Fox, origi- 
nally described as defendant No. 12, was his 
tenant in respect of the disputed land in which 
he had no guzashta or transferable right or any 
sort of title except the right to cultivate it. 
The plaintiff further alleged that defendant 
No. 12 had from time to time alienated por- 
tions of the land comprised in his tenancy, to 
the other defendant and that on the 9th 
August 1902, he completely divested himself 
of all his interest in the land with the result 
that he ceased to be the tenant of the plaintiff 
and the other defendants who came into 
occupation were trespassers without any title. 
In this view of the matter, he prayed that a 
decree for ejectment might be made against 
defendants 1 to 11,thetransferees, who, accord- 
ing to him, held possession wrongfully. The 
defendants filed two written statements, one 
on behalf of Mr. Fox and the other on behalf of 
the transferees. Both alleged that defendant 
No. 12 had guzashta right in the land in dispute 
and had full right to transfer the same. They 
further pleaded that defendant No. 12 and 


-other tenants have and had a transferable 


right which they were competent to sell in any 
way they chose withont the permission and 
consent of the landlord. They went even 
further and asserted that by usage, custom and 
practice, defendant No. 12 had full right to 
transfer the whole or a part of the land of his 
tenancy. Upon this state of the pleadings, nine 
issues were raised, of which we need mention 
only three for our present purposes, namely 
the fourth, fifth and sixth which were in the 
following terms:—4. Had the defendant No. 
18, the vendor of the defendants 1 to 12; 
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guzashta right or transferable right of oceup- 
ancy in the Jand in suit P | 

5. Had the defendant No. 18 and have the 
other raiyats of Mauza Ghogha the right to 
transfer their holdings without the landlord’s 
consent P 

6. Is there any custom or local usage in 
Mauza Ghogha for riayats to transfer their 
guzashta rights in whole or part without the 

dlord’s consent P” 

In the Court of first instance, the Sabor- 
dinate Judge found that Mr. Fox had no 
transferable right of ocenpancy in the land in 
Bait and that consequently the transferees from 
"him had acquired no valid title to the land 
elaimed by the plaintiff. In the course of the 
hearing before the Subordinate Judge, however, 
the defendants set up an additional plea. They 
stated that as it had been established upon 
the evidence that Mr. Fox had paid rent at 
an uniform rate for twenty years, they were 
entitled to the benefit of the presumption 
which arises under section 50, sub-section (2) 
of the Bengal Tenancy Act. The Subordinate 
Judge went into this part of the case also, but 
he came to the conclusion that the presump- 
tion relied upon was of no avail to the defend- 
ants because it was clear from the evidence 
and the circumstances of the case that the 
holding came into existence sometime after the 
Permanent Settlement. Inthis view of the 
matter, the Subordinate Judge decreed the suit 
with costs against the defendants. Two 
appeals were then preferred to the District 


Judge, one by Mr. Charles Fox, and the other: 


by the transferees. The learned District 
Judge upon the hearing of the appeals came to 
the conclusion that the presumption mentioned 
in sec. 50 sub-sec. (2) of the Bengal 
Tenancy Act was applicable to the case; but 
inasmuch as this presumption had not ‘been 
pleaded in the written statement and as the 
plaintiff had not been given a fair chance of 
rebutting the presumption, he gave the plaint- 
iff an opportunity to adduce fresh evidence, 
The plaintiff expressed his willingness to 
have Mr. Fox examined upon this question of 
the origin of the tenancy and Mr. Fox sub- 
sequently gave his evidence. The learned 
District Judge upon this evidence held that 
the onus which lay upon the plaintiff of 
rebutting the presumption had not been dis- 
charged. He, therefore, allowed the appeal 
and dismissed the suit with costs. The 
plaintiff has now appealed to this Court; and 
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on his behalf the decision of the Court of 
appeal below has been challenged substantially 
on two grounds, namely first, that section 50, 
sub-section (2) of the Bengal Tenancy Act, has 
no application, inasmuch as the present suit 
is not one under the Bengal Tenancy Act, and 
secondly, that the defendants ought not to be 
allowed to rely-upon the presumption or to 
set up any case of permanent tenancy, inas- 
much as this was contradictory to the position 
which they had deliberately taken up in their 
written statements in the Court of first 
instance. In answer to this argumentit has 
been contended by the learned counsel for the 
respondents, that although the present suit 
is not one under the Bengal Tenancy Act, and 
consequently sec. 50, sub-see (2), has no 
direct application, yet from the facts found by 
the learned District Jndge, the inference 
follows that Mr. Fox held a permanent tenancy 
and that he was entitled to transfer, either in 
whole or in part, the lands comprised therein. 
As regards the first ground taken on behalf 
of the appellant, there can be no possible 
question that the view taken by the Court 
below is erroneous and cannot be supported. 
Before the learned District Judge, reliance was 
placed on behalf of the plaintiff upon the 
judgment of this Court in the case of Rasamoy 
Purkait v. Srinath Moyra (1), in which, it was 
ruled that the application of sec. 50 of the 
Bengal Tenancy Act is limited to suits or 
proceedings under the Bengal Tenancy Act. 
The learned District Judge, however, dis- 
tinguished that case on the ground that in 
the case before him, the original tenant and 
the transferees were parties to the litigation, 
whereas in the case relied upon, the action 
was brought against transferees alone on the 
allegation that they were trespassers. In our 
opinion, this circumstance does not render the 
principle of that decision inapplicable to the 
case before us. So far as the tenant defend- 
ants are concerned and so far also as the 
transferees are concerned the present suit 
can in no sense be treated as a suit under 
the Bengal Tenancy Act. There is no provi- 
sion in the Bengal Tenancy Act which 
provides for a suit of this description. No 
doubt, it is conceivable that sec. 50, sub-section 
(2), may be applicable tg a case of a transfer 
by a tenant of his interest in the tenancy. 
To take one illustration only, if an occupancy 
raiyat transferred his interest and the landlord 
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brought a suit for, ejectment against the 
transferee on the ground that he bad con- 
travened the provisions of sec. 23 of the 
Bengal Tenancy Act, that would be a suit 
under the provisions of the Bengal Tenancy 
Act. In such a case as that, it might be open 
to the transferee io take up the position that 
what he bad purchased was not an oc- 
cupancy holding, but a holding at a fixed 
rate of vent; and he might under thoso 
circumstances rely upon the provisions of sec. 
50 sub-section (2) of the Bengal Tenancy Act. 
But when, as in the case before us, the land- 
lord seeks to cject the transferecs on the 
ground that they were trespassers, and does 
not practically seek any relief at all against 
the tenant, and when it is found that the suit 
is brought under the general law and not 


“ander any special provision of the Bengal 


Tenancy Act, “it is impossible to hold that 
sec. 50 has an application. This view is 
amply borne out by the decision of this Court 
in the case of Sarat Chandra Ghose v. Shyam 
Chand Singha (2). It follows, therefore, that 
the foundation upon which the judgment of the 
learned District Judge is based, cannot be 
supported, and the first contention of the 
appellant must prevail. 

The question remains, however, whether it 
is possible to support the judgment now under 
appeal ‘upon any other grounds deducible 
from the facts found by the learned District 
Judge. The loaned Counsel for the respond- 
ent has contended that he has found in sub- 
stance facts which justify the inference that the 
tenancy held by Mr. Fox was inthe nature of 
a permanent tenancy. Weare unable to accept 
this contention as well founded. No question 
of a permanent tenancy was raised in any of 
the issues. The evidence of Ma. Fox upon 
which the concluding portion of the judgment 
of the District Judge is based was taken, not 
for the purpose of establishing a permanent 
tenancy, but only with a view to enable the 
plaintiff to rebut any possible presumption 
under sec. 50, sub-section (2), of the Bengal 
Tenancy Act. But apart from this, we are of 
opinion that tho defendants aro not entitled in 
the face of the allegntions which they deli- 
berately made in the written statements, to 
raise the question of either permanent 
tenancy or a tenancy th the natuie of a raiyati 
holding at a fixed rate of rent. We have 
anxiously considered whether if would be 


(2) 10 C. W., N, 930. 
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right, under the circumstances of the present 
case, to allow the defendants an opportunity to 
prove the case which they now seek to set up 
for the first time ; and we have come to the 
conclusion that we ought not to allow them, 
that opportunity. 

The result, therefore, is that this appeal 
must be allowed, the decision of the District 
Judge set aside and the decree of the Court of 
first instance restored. This order will carry 
costs in all the Courts. We direct, however, 
that there will be no decree for costs in any 
Court against Mr. Fox or his representatives 
for although he nominally defended the” suit 
in the Court of first instance, and although he « 
was a party appellant in the Court below, 
thero is no question that the real litigants 
throughout have been the transferees against 
whom alone the decree for costs will be made. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Seconp Civi, Appear No. 252 or 1907. 
March 2, 1909. 
Present:—Mr Justice Sharfuddin and Mr. 
Justice Coxe, 
SAMIRUDDIN MUNSHI-—~Piamroer— 


APPELLANT 
Versus 
BENGA SHAIKH AND OTHERS -—IJRFENDANTS 
— RESPONDENTS. 
Occupancy holding, transferability of —Question 


“anging in sit between strangera—Rival clammanta—- 


Title, superiority of. 

In cases between rival claimants of holdings, nei- 
ther of whom is either the landlord or tho original 
tenant, the question of transferability of the holding 
does not arise, and the one who would have the best 
title, if the holding were transferable, is entitled to suc- 
ceed. Basarat Mandal v. Sabulle Mandal, 2 © W.N. 
colxxix, Ambica Nath Acharjee v. Aditya Nath Moitra, 
6 0. W.N 624 and Ayenuddin Nasya v. Smeh Ch. 
Banerjee, 11 © W. N. 76, followed. 

Bluram Alı v. Gops Kanth, 24 C. 355, Durga Churn 
v. Kalı Prosonna, 8C W.N 586 and Sita Nathy. dima- 
ram, 4C W. N. 671, distinguished. 

Appeal from the decree of the Sub-Judge 
of Mymensing, dated November 12, 1906, re- 
versing that of the Munsiff of Pingna, dated 
June 9, 1906. 

Babu Smat Chandra Roy Chowdhury, for the 


Appellant. 
< Babu Mukunda Nath Roy, for the Respond. 
ents. 


Judgment— The land in suit in this case is 
an occupancy holding, which is not shown to 
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be transferable without the landlord's con- 
sent by local usage. The plaintif isa pur- 
chaser in execution of a money decree, At 
the time of his purchase the land was held 
by one Agar Sheikh under a usufructuary 
mortgage. When the term of this had ex- 
pired the plaintiff took possession through 
Court, and thereafter according to his case 
obtained settlement from the landlord. He 
pleads that he was dispossessed by the defend- 
ants and sues for recovery of possession. 

The defence is that the original tenants 
relinquished the land, which was then settled 
with the defendants, This alleged settlement, 
however, was not put in issue, an omission 
of which no explanation has been given. The 
issues must doubtless have been accepted and 
signed by the parties: and the fact that the 
settlement with the defendants was not enter- 
ed is not without significance. ` 

The Munsiff seems to have dishelieved the 
story of a settlement with the defendants. 
He accepted the plaintiff's assertion of a 
settlement and decreed the suit. 

On appeal the learned Subordinate Judge 
wholly disbelieved the story of the settlement 
with the plaintiff. He did not apparently 
question the fact of the plaintiff’s purchase, 
which seems to be undisputed. He came to 
no clear finding with respect to the alleged 
settlement with the defendants, which indeed 
could hardly be expected of him, in the ab- 
sence of an issue on the point. But finding 
that the plaintiff had not proved a settlement 
from the landlord he dismissed the suit. The 
plaintiff accordingly appeals. 

In appeal reliance is placed on the decision 
in Basarat Mandal v. Sabulla Mandal (1); 
Ambica Nath Acharjee v. Aditya Nath Moitra 
(2) and Ayonuddin Nasya v. Srish Chander 
Banerji (3) and it is argued that in this case, 
where neither of tho parties is either tho laud- 
lord or the original tenant, the purchase of the 
plaintiff is a sufficient title to enable him to suc- 
ceed. It must be admitted that those cases may 
reasonably he regarded as authority for holding 
that in cases between rival claimants of bold- 
ings, neither of whom is either the landlord 
or the original tenant, the quostion of trans- 
ferability does not ase, and the one who 
would have the best title if the holding were 
transferabla, is entitled to succeed. On be- 


(1) 2 0. W. N. eclesix, 
2) 8 0. W. N. 624 
3) 11 C. W.N., 76. 
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half of the respondents the decisions in Biram 
Ali Shaik Shikdar v. Gopi Kanth Shaha (4) ; 
Durga Churn Mandal v. Kali Prosonna Strear 
(5) and Sita Nath Chatterjee v. Atmaram Kar 
(6), are velicd on. These cases show that the 
holding of an'ocenpaucy raiyat cannot be sold 
in execution of a money decroe, but in all these 
cases the sale was attacked by tho original 
tenant himself. This is w alem distinction 
between these cases and those on which the 
appellant relics. It may not be a very logi- 
eal distinction. It certainly seems some- 
what anomalous that asale, to which the land- 
lord can refuse his consent, and to which tho 
tenant can successfully object that nothing 
passes wider it. should create a good title bet- 
ween strangers. This, however, seems to be the 
inevitable rosalt of the authovities cited above. 

In the present case the dispute is between 
persons who are not the original tenants. 
The learned pleader for the appellant very 
frankly concedes that if tho defendants had 
proved that the original tenant had aban- 
doned the holding and that it had then been 
settled with them, he would have no case now 
that his assertion of a settlement has been dis- 
believed. But the judgment of the lower 
appellate Court contains no express finding on ` 
this point. 

It is argued on behalf of the respondenis 
that this question of the rights of tho plaintiff 
under his purchase is a new one, inasmuch as 
in the Courts below he rested his title on 
settlement by the landlord. But the wording 
of the third issue is a complete answer to 
this contention. 

We think that the caso must go back to 
the learned Subordinate Judge fora distinct 
finding on the question whether the defondants 
have succeeded in proving that the Jand was 
settled with them by the whole body of land- 
lords after velinquishment of the holding by 
the original tenant. Although no issue was 
raised on this point the partics have clearly 
adduced evidence on 16 and fresh ovidence is 
not required. If tho learned Subordinate 
Judge decides this question in favour of the 
defendants, this appeal will stand dismissed 
with costs. Jf, however, he decides it against 
them, the plaintiff will be*entitled to a decreo” 
for recovery of possessior with the costs of 
all Courts. 

Case remanded, 
(8) 3 0. W. N. 686, 


4) 24 0. 386. 
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ALLAHABAD HIGH COURT 
Bxecurion First Appran No. 243 or 1908. 
February 8, 1909. 
Present:—Mv>. Justice Richards. 


LACHMIN NARAIN—MINOR THROUGH 
HIS MOTHER Musammat Ram Piari as HIS 
NEXT FRIEND-—— 
JUDGMENT-DEBTOR, OBJECTOR—APPELLANT 
Versus 
SHAM SUNDER LAL—-DROUREB-HOLDER, 
OPPOSITE PARTY-—RESPONDENT. 

Hindu Law—Decree for mesne profits agamst widow— 
Ewmecution after her death—Husband’s property n his 
hew’s hands not attachablo-——N. W. P. Tenancy Act (II of 
1901, Local), s3. 20, 2°—Holding not traneferable— 
Widow's interest limited. 

A decree for possession and mesne profits was 
obtained against a Hindu widow. The portion of the 
decree as to mesne profits remained unsatisfied. In 
execution sought after her death . Held, that while the 
property of the deceased could be attached her hus- 
band’s property in the hands of his legal representa- 
tives could not be attached, - 

Obiter dicta:--Under section 22 of the N. W. P. Te- 
nancy Act, L of 1901, a widow takes an estate only 
until her death or remarriage. Under scction 20 of 
tho same Act the interest of an ex-proprietary tenant, 
ocoupancy tenant or non-oceupancy tenant cannot be 
transferred in execution of a Civil or Revenue Court 
decree. The words ‘not transferable’ in section 20 of 
the Act refer to n sale m execution of a decreo. 


Execution First Appeal from the decision 
of the District Judge of Bareilly, dated 28th 
Angust 1908. 

Sital Parshad Ghose, for the Appellant. 

M. L. Agarwala, for the Respondent. 

dudgment—-I take the facts out of which 
this execution appeal arises from the state- 
ment of the respondent’s Counsel. A suit 
was brought by Bhairon Parshad against Mu- 
sammat Sarsuti Kunwar for possession of cer- 
tain property and mesne profits. In that 
guit the plaintiff alleged that he was the heir 
of a certain person since deceased, that the 
plaintiff was the reversionary heir of the 
owner of the property, that Bhagwat Parshad, 
who was the husband of Sarsuti Kunwar, had 
taken possession and had remained in posses- 
sion after the death of that owner. The suit 
resulted in a decree for possession and mesne 
profits, the latter to be determined in the exe- 
cution department. The present decree-holder 
wvepresents Bhairon Parshad. Possession 
was apparently taken of the property decreed 
in the suit, and we fave now nothing to do 
with the property which was the subject 
matter of that suit. The decree for mesne pro- 
fits, howéver. remained unsatisfied and after 
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the death of Sarsuti Kunwar the present 
appellant was brought on to the record as the 
representative of Sarsuti Kunwar and mesne 
profits were assessed against him as such re- 
presentative and a decree was made against 
him rendering him liable to the extent of all 
property in his hands which had been the pro- 
perty of Sarsuti Kunwar. It is stated by the 
appellant that an objection was taken at that 
very time that Sarsuti Kunwar had left no pro- 
perty. In execution of the decree for mesne 
profits the decree-holder applied for attach- 
ment of a certain grove. Lachmi Narain, the 
present appellant, again objected that Sarsuti 
Kunwar had left no property, and that he was 
in possession of the grove asthe heir of Bhag- 
wat Parshad and not as an heir of Sarsuti Kun- 
war. The Court below has disallowed the 
objection and has ordered attachment and sale 
of the property. Hence the present appeal. 
The judgment of the learned Judge is by no 
means satisfactory. The decree-holder was 
only entitled to attach property out of the 
property of Sarsuti Kunwar deceased. If the 
grove in question had been the propeity of 
Bhagwat Parshad his widow Sarsuti Kunwar 
would merely have taken an estate for her 
life. After-her death the property could not 
be attached in execution of a decree agains 
her. Itis said that the decree against her 
was as representative of her husband Bhag- 
wat Parshad. But it is quite clear that there 
is no force whatever im this contention. The 
suit for possession was not brought until long 
after Bhagwat Parshad’s death. Ifthe grove 
which has been attached was the occupancy or 
non-occupancy tenancy of Bhagwat Parshad 
under section 22 of the Tenancy Act, Sarsuti 
Kunwar only took an estate until her death or 
re-marriage. Furthermore, section 20 of the 
same Act provides that the interest of an ex- 
proprietary tenant, an occupancy tenant or 9 
non-occupancy tenant shall not be transferable 
jn execution of a decree of a Civil ov Revenue 
Court. It is, therefore, quite clear that if the 
grove constituted either the whole or part of 
the class of tenancy referred to in the section 
it could not be sold in execution of the decree 
even if it belonged to Musammat Sarsuti Kun- 
war herself. It is contended that the words 
not transferable ” in section 20 do not refer 
to a sale in ewecutton of a decree. In my judg- 
ment such a contention is tnargnable. I 
think that the learned Judge ought to have 
allowed the objection. However, it may be 
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said that technically he has not tried the only 
ond real question in the case, namely whether 
the grove in question was the property of the 
deceased and liable as such to be sold in exe- 
cution of the decree against Sarsuti Kunwar. 
There has been no proper trial by the learned 
Judge. I accordingly allow the appeal, set 
aside the order of the Court below and re- 
mand the case to that Court to be dealt with 
e according to law under Order 41, Rule 23. 
Costs of this appeal will abide the result. 
Costs in this Court will include fees on the 
higher scale. ` 
i Case remanded. 





ALLAHABAD HIGH COURT. 
SECOND Cryin Areria No. 804 or 1905. 
January 30, 1909. 
Pressnt—Sir John Stanley, Kt, Chief 
Jastice, and Mr. Justice Banerji. 

SAT NARAIN THWART anv AFTER HIS 
DEATH HIS SONS AND ANOTHER—DEFENDANTS— 
APPELLANTS 

VErEuUS z 
GANGA PARSHAD alias BABAN 
TEWARI AND AFTER AIS DEATH HIS SON 
SHIAM PRASAD TEWARI--PLAINTIFF— 
g RaspoNDENT, 
Mortgaye—Substitution-of new mortgage i place of 


old mortgage—Interest of persons in‘old mortgage sub- 
sists ın new mortgage. 


A mortgage was executed in the name of one of 
several brothera Subsoquently a partition took place 
amongst the brothera by which all jomt property, 
except the debts secured by this mortgage, was sepa- 
rated, After partition the brother, in- whose name 
the mortgage-deed stood, gob it re-placod by another 
mortgags-deed Held, that the mortgage substituted 
for tho original mortgage must be deemed to bo a 
mortgage executed in favour of all the brothers and 
must enure for the benefit of all. 

Second appeal from the derision of the 
Judge of Gorakhpore. 

Haribans Sahai, for the Appollants. 

Tej Bahadur Sapru (with him Kalundé Pra- 
shad and Malviya Benode Bihari), for the Res- 
pondent. : 

Jadgment—The suit which has given rise to 
this appeal was brought under the follow- 
ing circumstances. [he appellants Sat 
Narain and Jag Narain are the sons of one Sri 
Kishen who had a brother Guptar. Gaptar’s 
son was Jokhu. Jokhu,Sat Narain and Jag 
Narain formed a joint family. On the 19th of 
May 1893, Lachmi Upadhia, defendant, execut- 
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eda simple mortgage for Rs. 744, the'property 
hypothecated being a 6 pie share. The mort- 
gage deed was in favour of Sat Narain alone 
but the consideration for the mortgage was 
money which belonged to the joint family 
and was advanced by Sat Narain on behalf 
of the joint family as the managing 
member of it. As Jokhu had a half 
share in the amount advanced his inter- 
est in the mortgage was to the extent of one 
half. On the 14th of May 1900, Lachmi 
Upadhia executed two mortgages in lieu of 
the amount due upon mortgage of the 19th of 
May 1893, one of which was a usufructuary 
mortgage and the other a simple mortgage. 
Both these mortgages were also executed in 
favour of Sat Narain alore. Jokhu assigned 
liis rights under the mortgage of 1893 and 
the mortgages of the 14th May 1900 to the 
plaintiff Ganga Prasad. The suit out of 
which this appeal has arisen was brought by 
Ganga Prasad upon the simple mortgage of 
the 14th of May 1900. It appears that be- 
fore the two mortgages of the 14th of May 
1900 were executed a separation of the family 
had taken place but it has been found that 
the mortgage of the 19th of May 1893 remained 
joint and although Zamindari property was ' 
partitioned the mortgage debt remained the. 
property of Jokhu, Sat Narain and Jag’ 
Narain. Sat Narain and Jag Narain resisted 
the claim on the ground that as the simple ' 
mortgage of the 14th of May 1900 was exe- 
cuted in favour of Sat Narain alone, the 
plaintiff had no right to sue on the basis of 
it, that all that he could claim was Jokhu’s 
shara in the money which formed the con- 
sideration for that mortgage and that he was 
entitled to recover that money if at all from 
Sat Narain alone. This contention was re- 
pelled by the Lower Appellate Court which 
decreed the plaintiff's claim. In our judg- 
meut the view taken by the learned Judge is 
right. He observes “Tt is true that Sat 
Narain and Jokhu are no longer joint and 
that they have been litigating with each 
other bnt I fail to see that that makes any 
difference inthe equity of the case. If in 
place of the old security for a debt due to alb 
the mortgagees, Sat Napain accepted fresh 
security, this latter must enure for the bene- 
fit of all the mortgagees and they havea right 
to enforce it. The debt due on the mortgages 
in suit is due to the plaintiff in proportion to 
his share and he has aright to sue on the 
b e 
A 


$ 


INDIAN CASES. 


AKHOY KUMAR SAHA V, NAGENDRA LAL CHOWDHURY, . 


118 [1909. 


é 


mortgage. The mortgage debt is not due to 
Sat Navain alons.” We agree with the learn- 
od Judge in holding that as the amount for 
which the mortgage of the 14th of May 1900 
was exccuted was due not only to Sat Narain 
but also to Jokhu and Jokhu had a half share 
in that money, the mortgage substituted for 
the original mortgage of 1893 must be 
deemed to bo a mortgage executed in favour 
of Sat Narain, not only for himself but for 
Jokhu also and in this view the plaintiff 
standing in the shoes of Jokhn, is entitled to 
one-half of the amount secured by that mort- 
gage, and tho claim brought by the plaintiff 
was in our judgment maintainable. As, how- 
ever, the plaintiff was entitled to only a half 
share of the money due under that mortgage, 
he could not recover more than one-half of the 
said amount although he was bound to bring 
a suit for sale of the mortgaged property for 
the vealisation of the whole amount of the 
mortgage. The Courts below, in so far as 
they have decreed to the plaintiff the whole 
amount of the mortgage, arein error. Al- 
though they are right in decreeing a sale of 
the mortgaged property for the realisation of 
the whole amount of the mortgage, the decree 
ought to have declared that out of the mort- 
gage money realized the plaintiff would be 
entitled to one half only and not tothe whole. 
Tf the attention of the Court below had been 
drawn to this the decree would have been 
prepared accordingly. The plaintiff in his 
claim only asked for a declaration of his 
title to a half sharo and did not seek to re- 
cover the whole amount of the mortgage. We 
may observe that the mortgagor has taken no 
exception to the plaintiff’s claim and to the 
decree passed in the plaintiff's favour. How- 
ever the interests of the appellants, Sat Narain 
and Jag Narain, ought to have been safeguard- 
ed in the manner indicated above. We, 
therefore, vary the decree to this extent that 
we direct that in the event of the mortgaged 
property being sold, the plaintiff should be 
awarded only one-half of the mortgage money 
that may be realized by the auction sale, the 
other mortgagees receiving their moiety of 
the mortgage money. As the appeal has 
substantially failed, we direct that the ap- 
pellants do bear the dosts of the respondent. 
Decree modified. 


CALCUTTA HIGH COURT. 

Mis. Crit Appear Nos. 229 ann 235 or 1907. 
January 12, 1909. 
Present:—My. Justice Sharfuddin and 
Mr. Justico Coxe. 

AKHOY KUMAR SAHA AND ANOTHRR— 
DERENDANTS—ÅPPELLANTS 
versus 
NAGENDRA LAL CHOWDHURY— 

PLAINTIFE-~R&sPON DENT. í 

Ciril Procedure Code (det XIV of 1882), sa. T4and 9 
80—Service of summons on Manager of partnership 
business —‘' Unless the Court directs otherwise”, meaning 
of —Proceax, sevice of —Hnglih rules not applicable to 
India, 7 

If the defendants do not ordinarily reside in the 
house on the outer door of which the summonses wage 
affixed, ses. 80 of the Code of Civil Procedure can havo 
no application. 

The expression “ unless the Court directs otherwise” 
in the proviso to section 74+ of the Oode does not 
indicate that the Court’s permission is necessary before 
the peon could adopt one of the methods of servico 
montioned therein, but 16 means that if the Court 
does not direot otherwise, the serving peon hag the 
option of adopting any of the ways that may appear 
to him feasible under the ciroumstances, it is not 
necessary that the peon must go back to the Court and 
secure an order from ib expressly authorizing service 
in one of the ways mentioned in the proviso 

The conditions of process serving in England and 
India are totally dissimilar and it is wholly unsafe to 
add to the plain provisions of the Civil Procedure 
Code any further requiremonts based on English prao- 
tice. 


Appeal from the order of Babu Hem Chandra 
Mukherji, Sub-Judge of Chittagong, dated 
May 27th, 1907. 

Dr. Rash Behary Ghose and Babu Shiba 
T vosonna Bhattacharya, for the Appellants, 

Mr. 8. P. Sinha (Advocate-General) and 
Babu D. L. Kastgir, for the Respondent. 


Judgment.—These are two appeals Nos. 229 
and 235 of 1907 on behalf of defendants- Nos. 
1 and 2 and Nos. 3 and 4 respectively. 

It appears that two applications were made 
under section 108, Civil Procedure Code, to 
sot aside an ex parte decree passed against all 
the defendants. These applications were 
rejected by the second Subordinate Judge of 
Chittagong on the 27th May 1907, and the 
present appeals are against this order. 

The suit by the plaintiff was for recovery of 
Rs. 5,496-1-3 from the defendants on account 
of articles supplied to them by the plaintiff's 
firm. The defendant No.4 is admittedly a ` 
Gudian Gomashta of the firm belonging to the 
other defendants. 

It appears from the report made by the 
serving peon that he found defendant No. 
4 on the premises where the firm belonging 
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to the other defendants is located and that ho 
tendered the summons and copies of the plaint, 
but on the 4th defendant’s refusal to take 
them he affixed the summonses and copies of 
the plaint on the outer door of the defendants’ 
business house. Defendant No. 4 appears to 
be Am Mukhtear of Pitambar, defendant No. 3, 
and evidently is the man of business of defend- 
ants Nos. 1 and 2, whether he holds any 
formal power of attorney or not. 

The Subordinate Judge has rejected the appli- 
cations under section 108, Civil Procedure Code, 
onthe ground that the affixing of the summonses 

, ‘and the copies of the plaint on the outer door 
of the house was sufficient service under 
*section 80 of the Code; and also on the ground 
that the service was a good service under 
section 74 of the Code. 

Ib is contended on behalf of the appellants 
that the provisions of section 80 have no 
application to the present case. It is admitted 
on behalf of the respondent that defendants 
Nos. 1, 2 and 3 do not reside at Chittagon 
and hence we are of opinion that section 80 
has no application. This section lays down 
that in case of refusal to sign the acknowledg- 
ment or if the serying peon cannot find the 
defendant and there is no agent empowered to 
accept service, a copy of the summons should 
be affixed on the outer door of tho house in 
which the defendant ordinarily resides. It 
being admitted, as observed before, that the 
defendants Nos. 1-3 do not ordinarily reside 
in the house on the outer door of which the 
summonses were affixed, section 80 of the Code 
can have no application. ; 

It has been urged on behalf of the appel- 
lants that the provisions of section 74, also 
do not help the respondent and it is contended 

“that the expression “ unless the Court directs 
otherwise” in the proviso to that section 
indicates that the Court’s permission is neces- 
sary before the peon could adopt one of the 
methods of sorvice mentioned therein. We 
do not think that this ground can prevail. 
The first portion of this section relates to the 
general law that the service of summons 
should be made on each defendant, and the 
proviso to that section relates to a case where 
the defendants are partners and the suit 
relates to a partnership transaction or to an 
actionable wrong in respect of which relief is 
claimable from the firm. The proviso provides 
that in such a case the service may be made 
in either of the two ways mentioned therein 
unless the Court directs otherwise. We 
take this to mean that if the Court does not 


direct othorwise the serving peon has the 
option of adopting any of the ways that may 
appear to him feasible under the circumstances, 
We do not think that the expression “ unless 
the Court directs otherwiso” indicates that 
in such a caso the serving peon must go back 
to tho Court, and scenro an order from it 
expressly authorising service in one of the 
ways mentioned in the proviso. It is admit- 
ted that defendants Nos. 1, 2 and 3 are part- 
ners and the suit related to œ partnership 
transaction. It is also admitted that defend- 
ant No. 4 is an Am Mukhtear on behalf of 
defendant No. 3 and is also in charge of the 
management of the partnership business. 
This being so, service on the 4th defendant 
for himself and for the firm was in onr 
opinion effectual servico. Reference has 
also been made to the form of process server's 
reports in use in England, which indicate 
that in that country the process server is 
bound to inform the manager of a firm, on 
whom process is served, that he is being 
served as manager of the firm and not in- 
dividually. But the conditions of process 
serving in England and India are so totally 
dissimilar, that we think it wholly unsafe to . 
add to the plain provisions of the Code any 
further requirements based on English prac- 
tice. 

Three witnesses have been examined on’ 
behalf of appellants, namely, Mathura Mohon 
Saha defendant No. 4, Akhoy Kumar Saha 
defendant No. 1, and Baroda Kanto Dey. 

lt eee from the evidence of Mathura 
Mohon Saha that the plaintuf had served 
notices on the defendants and the notices were 
with respect to the suit. And Akhoy Kumar 
Saha defendant No. 1 says that the plaintiff’s 
and the defendants’ Guddees are only 2or3 | 
cubits apart. It is not likely that after receipt 
of the notice of the suit the defendants had 
no knowledge that the suit had been instituted; 
at any rate defendant No. 4 who is in chargo 
of the defendants’ firm must have come to 
know that the suit had been instituted by the 
plaintiff whose QGuddee was ata distance of 
only a few cubits from that of the defendants. 
It would seem from the ovidence of defendant 
No. 4 that the notice served on him and the 
other defendants mentioned a period after 
which the sait was intended to be instituted. 
It further appears from his evidence that the 
defendants also had some money claim against 
the plaintiff for which they had served a 
notice on the latter. When there was this 
tension of feelings bgtween the two firms and 
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when they were situated so near each other, 
it is absurd to suppose that a suit was insti- 
tuted by the plaintiff's firm without the 
defendant No. 4 having any inkling of it. 
The respondent has examined two witnesses 
namely, Pran Kissen Dutt the identifier and 
Jaramony De, the peon. From the evidence 
of thesetwo men itis clear that the service 
on defendant No. 4 was personal and that 
he was also asked to accept service on behalf 
of the other defendants and on his refusal 
to give acknowledgment, the summonses were 
affixed on the outer door of the defendants’ 
firm. That being so, we are of opinion that 
under the provisions of section 74 of the Civil 
Procedure Code service on defendant No. 4 
was a good service that binds him and also 
the other defendants. 

In the above circumstances we dismiss the 
appeals with costs 7. e. three gold mohurs in 
each of the appeals. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Sxconp Civiu Apprat No. 232 or 1906. 
November 19, 1908. 

Present :~~Mr. Basil Scott, Chief Justice, 
and Mr. Justice Batchelor. 
UMABAI MANGESHRAO 


CETUS 
VITHAL VASUDEO SHETTI. 

Civil Proceduie Code (Act XIV of 1882), 8. 28— 
Suit for possession of land alienated by the same person to 
different alrenees—Joinder of all alienees as defendants— 
Inconvenience arising from different defences how to be 
met—-Issue against each defendant should be tried sepa- 
rately-—Interlocutory judgment on each issue—Winal 
judgment on conclusion of trial—HEnglish Practice 
folloued—Adterce possession-—Question of title—Specrfic 
tseue for adverse possession necessary—Adverse posses- 
sion not tobe discussed in an sus of limitation. 

In a suit for possession against alenees of different 
portions of the samo estate, claiming under the same 
alienor, all aliencea may be joined as defendants. The 
plaintiff's cause of action in such a suit cannot be 
affected by the title under which each defendant pro- 
fesses to hold possession, because, what the plaintiff 
is entitled to claim is the recovery of possession of the 
property as a whole and not in fragments. It is 
so even when tho landin suit is situated in several 
different villages, provided the venue for the trialis the 
same, as in that case the right of the plaintaff to have 
his claim tried in one suit is the samo as if the differ- 
ent holdings were all in the same village. 

Should any difficulty orinconvenience arise from variety 
of defences which may be set up by different defendants, 
it cah be met by the sucteasive tnal of the issues 
separately affecting the different defendants. Following 
the English Practice, interlocutory judgments may, if 
the plaintiff auccaeda, be given against the different de- 
fondante, as their cases are disposed of, final judgment 
for possession of the whole property being reserved till 
the conclusion of the trial of thg whole case. 
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In deciding the issue: “Is the suit in time?,” the 
question of adverse possession should not be discussed 
atall,inasmuch as adverse possession is a question 
of title and requires a specific issue which a Court 
should distinctly raise. 

Bami Chetn v Amant Achy, 7 M. H. C., 260; 
Fasudev Shambhog v. Kuleadi Narnapai, 7 M. I. C., 
200; Mahomed v. Krishnan, 11 M. 106 ; Ishan Chunder 
Hazra v. Rameswar Mondol, 24 C, 831; Nandokumar 
Nasker v. Banomali Gayan, 29 O. 871 ; Parvati Kunwar 
v. Mahomed Fatıma, 29 A. 267, followed ; Kachar Bhoj 
Faija v Bai Rathore, 7 B. 289, distinguished; Gled-, 
hill v. Hunter, 14 Ch. D. 492, referred to. 

Mr. Raikes with Mr. Nilkant Atmaram, 
for the Appellants. 

Mr. 8. 8. Patkar, for defendants—Nos. 1, 6,+ | 
20—22. 

Mr. Sumitra Anant, for Respondents Nos. 18 « 
and 19. 

Mr. §. V. Palekar, for Defendants Nos. 10, 
16, 21 and 22. 


Judgment.—The plaintif alleges that one 
Mangba died without male issue leaving three 
daughters, namely, the plaintiff, the defendant 
No. 24and Radhabai, deceased, and thatafter his 
death his widow Parvati being entitled to his 
property went on enjoying it and died on the 
80th July 1900., 

These recitals are admittedly inaccurate, the 
fact being that Mangba left two sons, Subraya 
and Pundilk. Pundlik was adopted into 
another family and the estate of Mangba 
descended. to Subraya. Subraya was succeeded 
by his widow Mathura and after her death by 
his mother Parvati, hia reversionary heiresses 
being his sisters, the plaintiff and the defend- 
ant No. 24. 

Thedefendants Nos. 1—23 claim to bealienees 
by sale, mortgage or lease from Parvati. The 
plaintiff claims to recover the estate from the 
defendants Nos. 1—23 and to partition it between” 
herself and defendant No. 25as assignee of the 
interest of her sister (defendant No. 24). 

In the first Court fifteen issues were raised 
and evidence was taken upon the whole case 
but the Subordinate Judge only recorded find- 
ings on three issues namely-— 

6. Is the suit in time ? 

7. Is the suit barred for misjoinder of parties or 
causes of action? 

16. Is the plaintiff entitled to any relief? 

His finding on issues 6 and 15 was in the 
negative and on issne 7 in the affirmative and 
he dismissed the suit. An appeal was present- 
ed to the District Judge but he summarily 
dismissed it under s. 551 of the Civil Procedure 
Code, 1882—holding that Parvati had acquired 
a title by adverse possession prior to the date 
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of her alienations and that the suit was bad for 
misjoinder of parties and causes of action. The 
plaintiff in second appeal to this Court contends, 
first, that the snit is not bad for misjoinder 
and secondly, that no issue of adverse possession 
was fairly raised that if such a question was 
open to the lower Courts the judgment of the 
lower Appellate Court is bad in law. | 

We will firat deal with the question of mis- 

-joitder. Section 28 of the Civil Procedure Code 
provides that “all parties may bo joined as 
defendants against whom the right to any re- 
lief is alleged to exist whether jointly, severally 
ot in the alternative in respect of the same 
matter.” : 

The words ‘in respect of the same matter’ 
are more general than the words “in respect of 
the same action” in the corresponding section 
26 relating to joinder of plaintiffs. But for the 
purposes of this suit the difference is we think 
not material The course of decisions in the 
different High Courts as to the propriety of 
joining in one suit for possession alienees of 
different portions of the same estate claiming 
under the same alienor has not been uniform 
but according to the present state of authority 
the High Courts of Calcutta, Madras and Al- 
lahabad would permit such a suit to proceed. 
See Sami Chetti v. Amani Achy (1); Vasudev 
Shambhog v.Kuleadi Narnapat (2); Mahomed 
v. Krishnan (3); Ishan Chunder Hazra v. Ram- 
eswar Mondol (4); Nandokumar Nasker v. Bano- 
mali Gayan (5); Parvati Kunwar v. Maho- 
med Fatima (6). 

The lower Courts and the respondents in 
this appeal have relied upon Kachar Bhoj 
Vaija v. Bai Rathore (7), but that was not a 
suit for possession. As pointedout in Gledhill 
v. Hunter (8) an action for the recovery of 
land, or as it is called in the Civil Procedure 
Code, s. 44, ‘a suit for the recovery of im- 
moveable property’, is possessory and of a 
different nature to a suit for the establishment 
of title not claiming possession, although a 
claim for declaration of title as part of the 
machinery for establishing the right to pos- 
session might be joined with a suit for recovery 
of land. The claimfor a declaration of title 

(1) 7 M. H. ©. R. 260. 

> 7 M. H.C. R. 290. 

3) 11 M. 106. 

4) 240. 831. 

5) 29 O. 871. 

6) 29 A. 267. 


3) 7 B. 289. 
8) 14 Oh, D. 492, 
a 


and the claim for possession are not the 
cause of action: they are only the statement of 
full length of what the cause of action really 
is, namely, to recover the land.” 

In our opinion the law applicable to the 
present case is correctly stated in the two Cal- 
cutta cases wo have above referred to. Inthe 
latter of the two it is said: “the cause of action 
of a plaintiff suing in ejectment cannot so far 
as we can perceive be affected by the title 
under which the defendant professes to hold 
possession. It matters not to the plaintiff 
how the defendant may explain the fact that 
he is in possession or seeks to defend his pos- 
session. What concerns the plaintiff is that 
another is wrongfully in possession of what 
belongs to him and that fact gives him his 
cause of action. Ifthis be so where there is 
but one person in possession can-there be a 
difference when the land is in the possession 
of more than one? We think not. It appears 
to us so far as the plaintiff’s cause of action is 
concerned that it is a matter of indifference to 
him upon what grounds the different persons 
in possession may seek to justify the wrongful 
detention of what is his. What he is entitled 
to claim is the recovery of possession of his 
land as a whole and not in fragments.” 

In the present case the landin suitis situat- 
ed in several different villages but, provided 
the venue for the trial is the same.theright of 
the plarmntiff to have his claim tried in one suit 
isthesameasif the different holdings were all in 
the same village. It was never any bar to a suit 
in ejectment that many persons were in posses- 
sion. Theonly possible objections were on the 
ground of inconvenience. “ When the tene- 
ments claimed and the tenants thereof arenum- 
erous it is frequently advisable to bring two or 
more distinct ejectments rather than one action 
against all of them for the whole of the proper- 
ty. The exercise of a sound discretion and 
judgment on this point may sometimes save 
much trouble.” See Cole on Ejectment, p.76. 

In the lower Court any difficulties arising 
from variety. of defences can be cured by the 
successive trial of fhe issues separately affect- 
ing different defendants. Compare the rules 
of the Supreme Court in, England, O. XII; 
r. 28, A 

As regards the question of adverse posses- 
sion we think it should not hare been dis- 
cussed at all upon the sixth issue. It isa 
question of title requiring a specific issue. The 
discussion of the question in the judgment of 

‘ : 
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tho firat Court was very unsatisfactory pro- 
bably for want of evidence resulting from 
the sbsence of a definite issue. The Sub- 
ordinate Judge mentions Exhibits 284, 300 
and 810 as justifying his conclusions. As 
regards Exhibit 284 the record of the Court 
in Canarese differs from the Judge’s note. 
The Canarese says that after Mangba’s death 
the vahivat was carried on by Parvati till her 
death, This is quite consistent with manage- 
ment as guardian or as senior member of 
the family without any adverse possession. 
Exhibit 300 is a rent note passed in 1858 to 
Parvati by a yearly (chalgent) tenant. Exhi- 
bit 310 is an entry in the revenue records of 
payment to Parvati in 1865 for land taken 
up fora Railway. These Exhibits are quite 
consistent with a management of Parvati on 
behalf of junior members of the family. In 
the lower Appellate Court the point was 
still more inadequately dealt with. Tho 
District Judge assumes that Parvati was guar- 
dian of the owxers at the dates of the aliena- 
tions effected by her. If this was so the pre- 
sumption would be that she effected the 
alienations honestly as guardian and not 
dishonestly in breach of her trust. The Sub- 
ordinate Judge had held, and we assume that in 
dismissing the appeal summarily the District 
Judge adopted the finding of the first Court, 
that Subraya had died in 1853 or 1854, i. e. 
prior to any of the alienations. But alienations 
by the guardian during the lifetime of Sub- 
raya’s widow who was the owner of only a 
limited estate would not prejudice the rever- 
sioners unless justified by necessity. 

We set aside the decree and remand the 
case for retrial. The lower Court should not 
fail to raise a specific issue as to adverse pos- 
session and should consider whether any incon- 
venience will result from trying the suit 
against all the defendants at once or whether 
it should direct the successive trial of the issues 
separately affecting different defendants. Fol- 
lowing the English practice interlocutory judg- 
ments may if the plaintiff succeeds be given 
against the different defendants as their cases 
are disposed of, final judgment for possession 


“of the whole propeuty being reserved till the 


conclusion of the trial of the whole case. Costs 
to be costs in the cause. 


° Decree reversed. 
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PRIVY COUNCIL. s 
[Arrear FROM Lower Burana], 
December 15, 1908. 

Present —Lord Macnaghten, Lord Atkinson, 
Sir Andrew Scoble and Sir Arthur Wilson. 

MAHOMAD KALA MEA-——APPELLANT 

versus 
A. V. HARPERINK AND OTARRS——RES- 
PONDENTS. 

Contract Act (IX of 1872), 88. 18 (3), 19—Misrcn c- 
sentation—Consent—Discovery of truth by ordmary 
diligence—Conduct of Court officers-—Duty of Court. 

At an auction sale in execution, held under the 
direction of the Court, the auction purchaser dropped 
in quite casually Ho could understand Hindustani 
but English was an unknown tonguo to him. The age- 
tioneer read the sale proclamation in English. It stated 
clearly that only the mterest of the judgment-debtor 
was for sale. Butin answor to a native, who asked 
what the proclamation said, the auctioneer made a state- 
mont in Hindustani to the effect that the land was 
being sold at tho instance of the mortgagees. This 
led the auction purchaser to believo that the property 
was being sold free from all incumbrances. So, he was 
tempted to bid ond was declared the purchaser Sub- 
sequently he discovered that the property was heavily 
encumbered and that he had purchased only a shadowy 
equity of redemption not worth one farthing: Held, 
that the auction purchaser had been led into the 
bargain by the misrepresentation of tho anctioneer; 
that he was perfectly justified in relying on what was 
said by the latter, that as he had no means of dis- 
covering the trnth whon tho auction was gomg on, the 
exception to s. 19 of the Contract Act, had no applica- 
tion to the case, and that he was entitled to have the 
sale set aside 

In sales under the discretion of the Court it ism- 
cumbent on the Court to be scrupulous in the extreme 
and very careful to seo that no taint or touch of fraud 
or deceit or misrepresentation is found in the condact 
of its ministers. 


Mr. Roskil, K. C., (with him Mr. J. W. 
MacOarthy), for the Appellant: 


The Respondents did not appear. 
Judgment. 


Lord Macnaauten.—Their Lordships regret 
to say that in their opinion there has been a 
lamentable miscarriage of justice in this case. 
Tt is an appeal from the Chief Court of Lower 
Burma. It was heard ev parte, but the facts 
are not open to dispute. 

At an auction sale m execution held under 
the direction of the Court the appellant, who 
had dropped in quite casnally, was tempted to 
bid, and was declared the purchaser. The 
thing put up for sale was knocked down to 
him for 38,000 rupees. 

The sale was conducted by two officers of 
the Court—a Mr. Spencer, who was chief 
clerk and officiating bailiff, and a-Mr. Innes, 
his deputy, who was the auctioneer, Mr, Innes 
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read the proclamation in English, a language 
which no native present seems to have under- 
stood. lt stated clearly enough that only the 
interest of the judgment-debtor was for sale. 
hen, in answer to a native who asked what. 
the proclamation said, Mr. Imnes made ao 
statement in the vernacular to the effect that 
the land was being sold at the instance of the 
mortgagees. The appellant was thus led to 
believe that the invitation was an invitation 
to bid fora substantial property freed and 
discharged from all encumbrances In the 
result he found himself the purchaser of a 
shadowy equity of redemption not worth one 
farthing. The value of the lot nnencumber- 
ed was not more than 45,000 rupees. The 
charges upon it were over 64,000 rupees. 

As soon as the appellant realized his posi- 
tion, he explained to Mr. Spencer that he had 
bid for the property under a misapprehension. 
Mr. Spencer reported to the Court that the 
appellant’s statement was supported by Mr. | 
Sofaer and Mr. Hadji Shah Mnhomed, the 
other two bidders at the sale, whom he had 
sent for and questioned. They, too, it seems, 
were under the same misapprehension. He 
added that, as their statements appeared to be 
perfectly genuine, and as the property in his 
opinion was not worth more than from 40,000 
to 45,000 rupees at the most, he thought it 
his duty to refer the matter to the Chief Court 
for orders whether, under the circumstances, 
the sale should be set aside and the property 
put up again. 

The learned Judge to whom the matter was 
referred declined to interfere. 

The appellant then applied to the Court to 
be discharged from his purchase, submitting 
affidavits which showed that the misappreben- 
sion on his part was caused by a misrepre- 
sentation on the part of the auctioneer. Owing, 
however, to the opposition of the judgment- 
debtor—though there was no opposition on 
the part of any one else—it was thought ad- 
visable to proceed by a regular suit. 

The learned Judge of Firat Instance dismiss- 
ed the suit. Then there was an appeal to the 
Chief Court. 

The two learned Judges who formed the 
Court of Appeal were both satisfied that the 
appellant did bid for the property under a 
misapprehension, and that the misapprehension 
was caused by a misrepresentation made by 
the auctioneer. But they both held that the 
appellant’s claim to relief fniled for a reason 
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which was not even suggested in argument 
either before the Court of Appeal or before 
the Court of First Instance. They held that 
although there was a misrepresentation, as 
defined by section 18, Clause 3 of the Indian 
Contract Act, the case fell within the excep- 
tion in section 19, which provides that in case 
of “ consent caused by misvepresentation ” the 
contract is not voidable if the party whose con- 
sent is so caused had the means of discovering 
the truth with ordinary diligence. “To my 
mind ” says one of the learned Judges, “ the 
appellant had such means. He could have 
gone to the Court, and could have ascertained 
the exact conditions of the sale. He could 
have read the advertisementin the newspaper. 
Further, the conditions were read out in Eng- 
lish at the sale.” No doubt the conditions 
were read out at the sale, and in English. But 
the appellant speaks and understands nothing 
but Hindustani; English is an unknown tongue 
to him. The other learned Judge takes the 
same view. He finds thatthe appellant was 
“ culpably careless in failing to ascertain the 
truth in the obvions way——namely, by 
having the proclamation read and carefully 
translated for him.” It is plain from these 
remarks that the negligence for which the 
learned Judges condemn the appellant is 
want of prudence in embarking so rashly on a 
transaction so important. The appellant had 
no means of discovering the truth when the 
auction was going on. He was perfectly justi- 
fied in relying on what was said by the auc- 
tioneer in the presence and hearing of the 
chief clerk who had charge of the sale. The 
exception in section 19 of the Contract Act 
has no application to the case. And there is 
no defence to the suit. 

So the matter would have stood if the ques- 
tion has arisen between outsiders, and the 
Court had had no concern in the matter be- 
yond the duty of exercising its judicial func- 
tions. But over and above all this there is in- 
volved in this case a principle of supreme im- 
portance which the learned Judges of the Chief 
Court entirely disregarded. It has been laid 
down again and again that in sales under the 
direction of the Court it is incumbent on the 
Court to be scrupulous in the extreme, and 
very careful to see that no taint or tonch of 
fraud or deceit or misrepresentatien is found in 
the conduct of its ministers. The Court, it is 
said, must at any rate not fall below the stan- 
dard of honesty whiclf it exacts from those on 
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whom it has to pass judgment. The slightest 
suspicion of trickery or unfairness must affect 
the honour of the Court and impair its useful- 
ness. It would be disastrous, it would be ab- 
solutely shocking if the Court were to enforce 
against a purchaser misled by its duly ac- 
eredited agents a bargain so illusory and so 
unconscientions as this. 

Their Lordships are somewhat surprised to 
find that tho learned Judges have nothing to 
say on this aspect of the case. They are still 
more surprised at the moral lesson which the 
presiding Judge draws from’ the story of this 
auction. He points out that the appellant 
made no investigation into the title before- 
hand, and that he had absolutely nothing to 
depend upon, but the announcement of the 
auctioneer. And his conclusion is that the 
appellant “richly deserved to lose heavily over 
the transaction.” 

My. Spencer was of course wrong in not 
keeping a stricter watch on the proceedings of 
his subordinate, but he was perfectly right in 
referring the matter to the Court. Both Courts 
censure him for not having proceeded under 
section 306 of the Civil Procedure Code. But 
that course was out of the question. Ifthe 
truth had been published nobody but a lunatic 
would have bid on the property being put up 
again. If the truth had been kept back, there 
would have been a gross and deliberate frand. 
In either case a claim against the present ap- 
pellant would have been both dishonest and 
futile. i 

Their Lordships think that the appeal 
should be allowed, the order, of tbe Court of 
appeal and the judgment of the Lower Court 
discharged with costs, to be paid by the judg- 
ment-debtor, and a decree made setting aside 
the sale, with costs against the judgment- 
‘debtor. 

Their Lordships will, therefore, humbly ad- 
vise His Majesty accordingly. —- 

The judgment-debtor must pay the costs of 
the appeal. 

Appeal allowed. 
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PRIVY COUNCIL. í 
[APPRAL FROM BENGAL. | 
December 15, 1908. 

Present:—Lord Macnaghten, Lord Atkin- 
son. Sir Andrew Scoble and Sir Arthur Wilson. 
~ RAM GOLAM SAHU AND ANOTHER— 

APPELLANTS 
Versus 

BARSATI SINGH AND OTHKRS— RESPONDENTS, 

Auction purchaser put ın possession of property pur- 
chased by him—Order for possession in contravention 
of the terms of decree—Order not appealed against— 
Finality of order—Subsequent order inconsistent with 
the previous order. . 

A. decree for gale of mortgaged property was passed 
in 1900. Pending an appoal from this decree to the 
High Court an order absolute for sale was passed, the 
property was sold and purchased by the decree-holder. 
On 27th January 1904,:the High Court modified 
the Original Court's decree by raising the dcocretal 
amount, directing the amount adjudged to be paid 
within six months and the property to be sold in case 
of default. On 18th April 1904, before the six months 
allowed by the High Court’s decree had expired, the 
High Court directed the decree-holder purchasers to 
be put in possession of the property , though the sale 
had taken place under the Original Court's decree. No 
appeal, however, wns preferred against this order. 
Subsequently, the judgment-debtors applled to the 
Original Court for restoration of possession but their 
application was rejected. On appeal from this rejec- 
tion the High Court directed, on 2nd June 1905, that 
possession be restored to fhe judgment-debtors: Held, 
on deoree-holder purchaser’s appeal, that the order of 
the 18th of April 1904, against which, no appeal had 
been brought, could not be treated as null and void, 
and possession of decree-holder purchasers could not 
be disturbed, though the order under appeal was in- 
consistent with that order; more so, because the 
judgment-debtors had not offered to redeem, and were 
not probably in a position to redeem, the property. 


Mr. De Gruyther, K.O., and Mr. Kyffin, for 
the Appellants. . 
The Respondents did not appear. 5 

Judgment, : 

Lorp MaonaGuten “— This appeal was heard 
ex parte. It certainly presents something hke 
a puzzle owing to complications which have 
resulted from an error committed by the ap- 
pellants at one stage of the proceeding. On 
the whole, however, thew Lordships are of 
opinion that the appeal ought to succeed. 

On the 20th December 1900 the appellants 
obtained from the Subordinate Judge of Mo- 
zufferpur an ordinary decree for a sale of some 
mortgaged property. The amount for which 
the decree was passed was Rs. 1,14,000. The 
appellants’ claim was for a considerably larger 
amount. They appealed to the High Court for 
a modification of the decree on the ground 
that the amount allowed was inadequate, 
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Theextracts from the roznamchas (day-books) 
putin evidence by the respondent strongly 
corroborate this witness’s evidence. 

This mode of doing business necessitated 
the keeping of two sets of books, (1) day-books 
containing the receipts and expenditure for 
each day, and (2) ledgers in which the princi- 
pal and her agents were respectively debited 
and credited with the proper sums in the 
separate account of each. Without these 
ledgers it is impossible to ascertain who ulti- 
inately bore the burden of any expenditure 
recorded in the day-books. As far as the 
bdoks produced are concerned there is, 
therefor a, no proof whatever that the expen- 
sés of Chunni Lal’s marriage were really 
borne by Lachchho. She herself says she 
advanced the money for the marriage and 
that it was disbursed. If the ledgers were 
produced, this matter would most probably 
-have been cleared up. That ledgers existed 
is established by the admission of the respond- 
ent himself. In the year 1894, he instituted 
a suit in the joint names of himself and Lach- 
chho against onc Kunja Lal. On the 14th 
January 1895, a list of documents was pro- 
duced with the plaint. It is signed by 
Radha Kishun as agent for Musanumat Lach- 
chho, and contains the following item. -— 

‘Bight account books, t.e. 5 day-books and 
3 ledgers from Sambat 1920 to Sambat 1950, 
relating to the plaintiff’s business. ” 

No ledgers whatever have been produced, 
in these actions, by the respondent, and only 
two day-books. The only witness who purports 
to account for their disappearance is Radha 
Kishun who verified this list. He deposes as 

“follows : — 

“The goods and property of the Kothi 
(firm) are in Chunni Lal’s possession. .. . 
My pay is Rs. 100 a year. I wrote the account 
books and performed the Court business. 
I saw those account books also which were at 
the time prior to my entering the service. I 
did not see the account books of the time of 
Dwarka Das. I have seen the accounts from 
Sambat 1929. I might have seen some 
account books of the time prior to this also. 
I saw them in the Kotht. The Haveli house 
is called the Kothi. ” 

His examination was continued onthe fol- 
lowing day when he again returned to this 
subject and deposed :— x 

“The account books, in reference to one 
of which I made my statement yesterday, 
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were in existence. They were in that very 
house in which Chunni Lal lived. Now.I 
hear that they are missing. Perhaps they 
might be locked up. . .. the account books 
were filed in connection with the case of Kunj 
Lal. Ido not recollect the period for which 
the account books were filed. They were 
subsequently taken back from the Court and 
had been kept in the Kothi. ” 

The only rational conclusion which can be 
drawn from this testimony is that evidence of 
the most important character has been de- 
liberately suppressed by the respondent. That 
fact, coupled with his non-production as a 
witness, covers his case with suspicion. The 
account books which have been produced, 
however, cover the period of his alleged 
adoption in the year 1877. It must, if it took 
place, have attracted the attention of almost 
every inhabitant of the small village of Thulai, 
and involved considerable expense. The ac- 
counts put in evidence on both sides are most 
detailed in character. Petty items of expen- 
diture down to a fraction of a rupee are duly 
recorded under many heads. Having regard 
to. the well-known habits of the people of 
India, as well as to the mode in which the 
business of this firm was carried on, it 18 
inconceivable that, if this ceremony of adoption 
ever in fact took place, an account would not 
have been kept of expenditure incurred in res- 
pect of it. Yet there i isonly one item (a dis- 
puted one) of Rs. 5 in the accounts produced, 


in which the word “adoption” is mentioned. osn 


occurs in the middle of the items relating to 
the marriage of Ohunni Lal in the year 1878, 

and, in their Lordships’ opinion, plainly re- 
fers to this later event. Many witnesses have 
been examined on both sides. They are 
of somewhat the same class and character— 
Zemindars, money-lenders, persons accused 
of serious crime thongh not convicted, inhabi- 
tants of the village of Thulai and the adjacent 
villages ; numbers of them of the same bro- 
therhood, some of the same gotra as the res- 
pondent, many mere cultivators. They flatly 
contradict each other on almost every impor- 
tant point, Several of the respondent’s wit- 
nesses not only prove that Dwarka Das before 
his end gave permission te his wives to adopt’ 
a son and gave direction to build a temple to 
his memory, but, with a vividness of recollec- 
tion which is almost supernatural, * purport to 
repeat the very words used by him for that 
purpose more than half a century before they 
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themselves spoke. Others, again, purport to 
describe the most minute details of the cere- 
mony of adoption, and to repeat the very 
words used by Maya Ram when he gave over 
his son, then nine or ten years old, to Lachchho 
and placed him on her lap, though that event 
must have occurred close on 25 years before 
the evidence was given. 

In addition, many of the respondent's wit- 
nesses depose that, on the occasion of the 
dedication of the temple built by Lachchho 
near a place called Soron to the Idol Dwarka 
Dhish, certain religious ceremonies were per- 
formed by Chunni Lal, because he was the adopt- 
ed son of Dwarka ‘Das, while almost as many 
witnesses examined on behalf of the appellant 
including the priest of the temple, Gopi Nath, 
who was present both at the ceremony of 
pratishtha (the placing of the Idol in the temple 
for the first time) performed in 1883, and 
the Khamb ceremony performed in 1893— 
proved that both of these ceremonies were 
performed by Iachchho herself, because 
Chunni Lal was not the adopted son of Dwar- 
ka Das, and that invitations to these ceremo- 
nies (two of which were produced) were sent 
out in the namo of Dwarka Das, not in the 
name of his son, as they would have been had 
he been adopted. The inhabitants of Thulai 
examined on the appellant’s behalf denied 
that such a remarkable ceremony, as that of 
the adoption described, ever took place in their 
village, while the members of the brotherhood 


- and others examined in the respective sides 


proved that Chunni Lal passed and was 
known amongst his brotherhood and neigh- 
bours as the adopted son of Dwarka Das, or 
the son of Maya Ram, his natural father, and 
not the adopted son of Dwarka Das, according 
as they were examined for the respondent or 
appellant. It is impossible to reconcile these 
conflicting statements on any theory of the 
defective memory, or failing powers of obser- 
vations of the several witnesses who thus 
contradict each other. The only safe guide 
to follow on such a case is that afforded by 
the action and conduct of the principal parties 
concerned, and the contents of the documents 
produced. If Chunni Lal was adopted in 
the year 1877, as «alleged, he became the 
absolute owner of the considerable property, 
moveable and immoveable, of which Dwarka 
Das died ‘possessed, Musammat Lachchho 
being only entitled to her maintenance out of 
it; yet down to the time he began to quarrel 


»% ” 
3 


-3 


CASES. {1909 


with her (save in certain matters to be here- 
after specially dealt with) not only did he 
never exercise the rights of an owner over the 
property, but he did not even assume the airs 
of ownership. He came of age, according to 
the Hindu Law, when he was 16, t.e., about 
1883, and according to the Indian Majovity 
Act, 1875 (No. 1X of 1875), about 1885. Yet, 
after he reached the age of manhood, he 
continued to act as paid agent over estatese— 
which, if he was adopted, was his own—at a 
salary the same in amount as his father 
received, | namely, 3% rozgars. Musammat 
Lachchho has continued down to the present 
to be the registered owner of all the real pro- 
perty belonging to Dwarka Das in the khewats 
of the several villages in which that property 
is situated. Only once does Chunni Lal’s 
name appear in any khewat, and then he is 
registered as the cultivator of a certain grove, 
and is described, not as the adopted son of 
Dwarka Das, but as the son of his natural 
father, Maya Ram. The income from these 
several villages was recovered and received 
by Musammat Lachchho in her own name, 
through the hands of her several agents, 
including the respondent. 

It is not suggested that there was any 
agreement or arrangement that she should be 
permitted to remain registered as owner of 
these lands and act in all respects in that 
character. The respondent, in his written 
statement filed in the first action, says her 
name was caused to be entered simply to 
console her”. From a time, however, long 
prior to the adoption down toa recent date, 
she carried on this business of a money-lender 
It may be fairly presumed that it was lucra- 
tive, else she would have abandoned it. Maya 
Ram, Deokaran and Chunni Lal were her 
agents for that purpose. Yet, though several 
documents connected with this business were 
given in evidence, in none of them of an 
earlier date than the 15th July 1888 does the 
respondent’s name appear, or is any mention 
whatever made of the adoption. 

That, however, is not all. In corroboration 
of those of the appellant’s witnesses who 
stated that Chunni Lal passed and was known 
among his brotherhood as the son of Maya 
Ram, his natural father, and not as the 
adopted son of Dwarka Das, a deposition 
made by him was put in evidence, from which 
it appeared that in a public Court in Decem- 
ber 1892, he deposed on oath that his name 
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lawful authority and by the permission of 
my husband, I adopted to him Chunni Lal 
during his minority and made him his 
successor, after performing religious cere- 
monies and carrying out the injunctions of the 
Hindu Law. He (Chunni Lal) has now attain- 
ed majority and he lives jointly with me 
and looks after all the affairs relating to the 


estate of Dwarka Das. In accordance with | 


the Will of my husband, I, the Musammat, 
constructed at Soron, at the place where the 
Hindus perform worship, during the minor- 
ity of the aforesaid Chunni Lal, a pucca stone 
bililding called kunj at the cost of Rs. 50,000, 
under the supervision and management of 
Maya Ram, the natural father of the afore- 
said Chunni Lal; and in Sambat 1940, after 
Chunni Lal, one of the executants, had attain- 
ed majority, installed therein Thakur Dwarka 
Dhish Maharaj after performing the pratishtha 
ceremonies according to the principle of the 
Hindu Law. ” i 
The document then proceeds to declare, in 
its operative part that the Thakur therein 
named shall remain in proprietary possession of 
the landed property therein described, in or- 
der to pay thereout his salary, and have the 
temple at Soron cleaned and kept in repair, 
etc. By the first power-of-attorney Radha 
Kishun is appointed attorney to procure a 
mutation of names in the registry in respect 
of this property so dedicated, and tho second. 
power-of-attorney is to somewhat similar effect. 
Musammat Lachcho in her evidence admits 
that she had built this temple, desired to en- 
dow it, and executed a deed for that purpose 
in favour of Thakurji, the deity named in it. 
She, however, positively denies that the deed 
was ever read over to her. She must have 
been about 60 years of age at that timo, and 
“she says her sight was dim. She admits that 
the Registrar came to her house about 
the deed. She says that she sat behind 
the curtain, and ho outside it; that he asked 
her if she had executed a deed in favour of 
Thakurji, and she replied yes; that he ques- 
tioned her about the property she had given 
over to Thaknrji, and she told him it was the 
property of Jahangirpur and Tor. She says 
that the deed was not read out to her by any 
of those present when she witnessed it, that 
she asked them to have it read ont to her, and 
was told it would be read ont afterwards. She 
further says that the Registrar did not read it 
out, but merely told her it was a deed of gift to 
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Thakurji. Tf this account be true, it is ob- 
vious that nothing occurred to call her atten- 
tion to the statements in the deed concerning 
Chunni Lal’s adoption, and in the face of her 
evidence it is incumbent on the respondent to 
establish conclusively that these particulars of 
the deed were brought to her notice before he 
can in any way rely upon them as admissions 
as against her. The deed was tendered for 
registration, and before its registration the 
Sub-Registrar in Hathras called upon her in 
order to verify it. In his certificate he sta- 
tes that she “admitted the completion and ex- 
ecution of this document after hearing and 
understanding the same.” He was examined 
as a witness. His evidence is. rather extra- 
ordinary. He does not deny that she was in- 
side the curtain and he outside, but he says 
that he read it over to her word for word ; 
that his clerk also read it over to her; that he 
asked her if she understood the document word 
for word ; that she replied, “I executed the 
document and I have understood it,” that she 
then added, “ Chunni Lal is my adopted son” 

that he said to her, what was the necessity of 
making mention of adoption therein, and that 
she replied, “I have made mention (of it) 
herein to make the matter more secure go that 
no dispute may arise in future.” He admitted 
that he had not noted down that Lachchho 


had told him she had made the adoption. _Thig-———_ 


witness proves rather too much. His clerk, 
who is alive, was notexamined, His business 
would naturally be to find out if she knew that 
she was disposing of property by this deed, 
what was its nature and extent, and what was 
the purpose of the disposition. If the res- 
pondent’s case be true, his adoption had been 
notorious for 22 years. Radha Kishun says that 
he also read the vakalatnama and power-of- 
attorney to Lachchho. Girdari Lal, who was 
a witness to both this deed and the power-of- 
attorney of the 10th August, was not pro- 
duced. Ram Pershad, whose name appears 
on the power-of-attorney of the 8th August, 
was called; he admitted that he drafted this 
document and said he read it over to Lach- 
chho. He also states that both Lachchho and 
Chunni Lal said the latter was an adopted 
son, and then makes the extraordinary state? 
ment that it was suggested that the name of 
Musammat Lachchho should be expunged. 
According to this evidence the deed was read 
over to Lachchho three or four times, on as 
many separate occasions by as many different 
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persons. Why this repetition? It is evident 
that Chunni Laland his attorney, who is 
charged with the duty of supevintending this 
litigation on his principal’s behalf, and is, 
therefore, party to the suppression of evidence, 
arranged this entire business. Their Lord- 
ships are not satisfied that the passages of 
these documents dealing with the adoption of 
Chunni Lal were bronght to the knowledge of 
Lachchho and their effect explained to her, 
though the gift and declaration may have 
been. It was entirely collateral to the main 
purpose of the deed thus to record what, accord- 
ing to the respondent, was a notorious fact. 
Their Lordships cannot concur with the High 
Court that the fact that these or any other docu- 
ments of the like kind containing such colla- 
teral recitals were registered and acted upon 
raises any presumption whatever that Lach- 
chho was aware of the existence of the recitals 
in the instimment acted upon. 

Of the many suspicions things about these 
documents containing references to adoption, 
or describing tho respondent as an adopted 
son, one of the most suspicious is the absence 
of all referonce to the date of the adoption. 
For all they disclose, ib might have occurred at 
any time between his birth in 1865 or 1866 
and July 1888. As far as appears in this case 
the date of that ceremony was first fixed when 
the plaint in the second suit was filed on the 
24th December 1900. The first action (5. e. 
that in which Kishori Lal was plaintiff) was 
instituted on the 22nd September 1899, over 
fifteen months previously. In this latter case, 
though Chunni Lal pleaded that he was adopt- 
ed, he did not name any date for the cere- 
mony. Having regard to all these facts—the 
contradictions between the principal witnesses 
examinedon the respective sides on almost every 
important point; the improbabilities of the 
respondent’s story ; its inconsistency with the 
conduct and action of the principal parties 
concerned, a8 well as with the mode in which 
the business of the firm was conducted and 
carried on; the suppression of documents ; 
the non-appearance of the respondent as a 
witness at the trial to explain, if he could, the 
many circumstances which called for explana- 
tion from him ; and,*above and beyond-all, the 
non-production of anpaccount of theexpenditure 
at the ceremony of adoption—Their Lordships 
think that ‘the most rational and just con- 
clusion is this, that the respondent has failed 
to discharge the burden of proof of the adop- 
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tion which undoubtedly lay upon him, that is, 
that his case is not proved. 

Their Lordships will, therefore, humbly ad- 
vise Ilis Majesty that these appeals should 
be allowed, the decrces of the High Court 
discharged with costs, and the decrees of the 
Subordinate Judgo restored. 

The respondent must pay the costs of the 
appeals, 

Anpeal alloweds 


CALCUTTA HIGH COURT. 
SECOND CIvIL APPBAL No. 401 or 1907. e 
February 17, 1909. : 

Present :—Mr. Justice Brett and Mr. Justice 
Fletcher. 

BISWAMBHAR MIRDHA AND anoTHER— 

Derexpants——APPELLANTS 
versus 
SARUP CHANDRA GAIN, PLAINTIFF, 

AND OTHERS~——~DERENDANTS~—RESPONDENTS. 

Oi Procedure Code (Act XIV of 1882), s8. 108, 628 
— Hr parte proceedings, setting aside of—Reviral of suit 
—Jurisdiction of First Court after appellate Courts 
dscree. 

Where a suit, against four defendants, was dismissed, 
after being contested by defendants Nos. 1 and 2 only, 
and on appeal a decree was passed against defendants 
Nos. 3 and 4, who had been made parties to the appeal : 

Held, that the first Court had no jurisdiction to 
revive the suit, upon an application of defendants Nos. 3 
and 4, under sec. 108 or 628 of the O. P. C., 1982, as the 
result of such revival would be to intorfere with the 
decree of the Appellate Court. 

Appeal from the decree of Babu Purna 
Chandra Dey, Sub-Jadge of Khulna, dated 
December 4,1906, affirming that of Babu Pares 
Nath Chatterji, Munsiff of Satkhira, dated 
December 1, 1905. 

Babu Nagendra Coomar Bose (for Babu 
Jnandra Nath Bose), for the Appollants. 

Babu Lal Mohun Gangooly, for the Respond- 
ent. 

Judgment.—The only point taken in support 
of the appeal is that the lower Appellate Court 
erred in law in holding that the Munsiff’s judg- 
ment and decree must be set aside on the 
ground that he had no jurisdiction to revive the 
suit on the application of the defendants Nos. 


3 and 4, who are the appellants in this Court- 


We have heard the learned Pleader in support 
of this point and we are of opinion that the 
point cannot be supported. The original suit 
was broyght in the Munsiff’s Court against 
all the defendants. It was contested only 
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by the defendants Nos. 1 and 2 and was 
dismissed. Possibly, if the application for 
review had then been made to the Munsiff, 
it would have been in his power to revive the 
case as against the defendants Nos. 3 and 
4, on the ground that they had not been serv- 
ed with notice of the suit. But, after the 
decision by the Munsiff, the suit went on 
appeal to the lower Appellate Court. In that 
Court, tho defendants Nos. 3 and 4 were made 
parties respondents, and after they had been 
made parties anda decree had been passed 
against them by that Court, tho Munsiff cer- 
tainly had no jurisdiction to revive the suit, 
the result of which would have been to set 
aside ov interfere with the decrve of n Court 
_ of higher jurisdiction. We think, therefore, 
that the appeal fails and must be dismissed 
with costs, 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Lerrers Parest APPRAL No. 66 or 1908. 
January 29, 1909. 

Present :—Sir John Stanley, KT., 
Chief Jnstice, and Mr. Justice Banerji. 
KUMAR BRIJ BAHADU R—Putarstirr— 
APPELLAKT 
versus 
Musammat DALLO AND axotHER— 


DarenDants— RESPONDENTS. 

Letters Patent,» 10—-Order returning memorandum of 
appeal for presentation to proper Court —Civil Procedure 
Oode (Act XIV of 1882), 8. 588—A ppeal. 

No appeal lies, under section 10 of the Lettera 
Patent, from an order of a Judge of the High Court 
directing a memorandum of appeal to be returned for 
presentation to the proper Court, by virtue of Chapter 
XLIII, 8. 688, O. P. O. Muhammad Naim-ullah Khan 
v. Ihsan-ullah Khan, 14 A. 226, (F. B ), followed. 


Appeal against the judgment of the Hon'ble 
Saiyed Karamat Hussain, Judge of the 
Hon'ble High Court at Allahabad, under sec- 
tion X of the Letters Patent. 

Beni Madhub Ghose, for the Appellant. 

Govind Prashad, for the Respondents. 

Judgment.—A preliminary objection has 
been taken to the hearing of this appeal on 
the ground that no appeal lies under ns. 10 of 
the Letters Patent from the order of the 
learned Judge of this Court. We think that 
this objection is well founded. The final order 
of the learned Judge of this Court is in the 
following terms “ I, therefore, under s. 57 read 
with ss. 582 and 587 of the Code of Civil 
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Procedure return the Memorandum of Appeal 
for presentation to the proper Court.” The 
order is thus an order divecting the Memo- 
randam of Appeal to be returned for presenta- 
tion to the proper Court. It was held by a 
Full Bench in Muhammad Naim-ullah Khan 
v. Thsan-ullah Khan (1), that an appeal under 
the Letters Patent does not lio against an 
order from which an appeal is excluded by 
Chapter 43 of the Code of Civil Procedure, 
1882. It has been held in this Court that no 
appeal lies under that Chapter, that is under 
s. 588 which appears in that Chapter, from 
an order directing a Memorandum of Appeal 
to be returned, Therefore no appeal lies 
under the Letters Patent from the order com- 
plained of in this case, the order being one 
directing a Memorandum of Appeal to be 
returned. We, accordingly, allow the pre- 
liminary objection and dismiss the appeal 
with costs. 


Appeal dismissed. 
(1) 14 A. 226 (F. B.) 


ALLAHABAD HIGH COURT. 

First Crvin Appzat No. 51 or 1908. 
January 28, 1909. 
Present:—Sir G. E. Knox, Kr., Judge and 
Mr. Justice Griffin. 

CHAUDHARI GOPI NATH SINGH— 

DEcREE-HOLDER—~APPELLANT 
versus 
HARDEO SINGH AND OTHERS-—JUDGMENT- 
DEBTORS——RESPONDENTS. 

Limitation Act (XV of 1877), 8. 20-—-Agreement as 
to appropriation of paymentse—Appropriation of pay- 
ments by credtior towards twiterest—Payment of inter- 
est as such—Oontract Act (IX of 1872), 8. 60. 

Where there was an express agreement between 
the parties that payments made by the debtor would 
first go to discharge the interest and then the prin- 
cipal, the appropriation of any payment by the creditor 
towards interest, inspite of thera being no direction 
by the debtor as to how the money was to be appro- 
priated, would be the payment of interest as such for 
the purposes of section 20 of the Limitation Act. 

Hanmantmal Mots Chand v. Rambabat, 3 B. 198; 
Narronjt Bhimji v. Mugmram Chandaji, 6 B. 108; 
Surju Prasad Singh v. Khwahish Ali, 4 A. 612, dis- 
tmguished. . 3 

The question whether sams paid by the judgment- 
debtor were or were not paid as interest on a debt is 
a question of fact. Damodar Ramchander Bapat v. 
Bo: Jankıbar, 6 Bom., L. R. 860, followed. 

First appeal from the decision of the Sub- 
ordinate Judge of Maprut. 


e e. 
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Tej Bahadur Sapru, forthe Appellant. 

Sundar Lal, for the Respondents. 

Judgment.—This first appeal arises out of an 
application made by one Chaudhari Gopi Nath 
decree-holder. The application is under sec- 
tion 90 of the Transfer of Property Act ask- 
ing for a decree under that section and for 
sale of certain property of Dalip Singh and 
other judgment-debtors. 

Among other objections raised by the judg- 
ment-debtors was an objection to the effect 
that the claim to this decree was barred inas- 
much as the suit was filed when more than 6 
years had expired after the execution of the 
bond. The bond was dated 16th of March 
1884, the suit brought upon it was instituted 
on the 28th of August 1902. Several pay- 
ments had been made from time to time but 
the judgment-debtor objected that these pay- 
ments were not payments made towards in- 
terest “as such”. The Subordinate Judge 
who tried the suit held that these payments 
should be considered payments appropriated 
by the judgment-creditor towards interest 
due under the bond. The Lower Court in 
considering the application for execution was 
of opinion that (1) mere appropriation by the 
creditor of any amount paid towards interest 
or (2) any direction of a Court that sums paid 
be appropriated under the provisions of the 
Contract Act, ss. 59, 60 and 61 towards interest 
could not be interpreted as payments made 
by the debtor towards interest “as such, ” 
and (8) that the suit brought by Chaudhari 
Gopi Nath having been filed when more than 
6 years had expired from the execution of the 
bond held that the presont application for a 
decree under s. 90 of the Transfer of Property 
Act could not be granted and dismissed the 
decree-holder’s application. The decree-holder 
comes here in appeal and contends that under 
the circumstances of the case the payments 
made by the judgment-debtor must be held 
to be payments coming within s. 20 of the 
Limitation Act, namely, payments of interest 
on debt paid “ as such ” before the expiration 
of the prescribed period by the person liable 
to pay the debt. 

The bond in suit was, as already stated, 
etecuted on the 2lsb «March 1884, and there 
has been a series of. payments made under 

_it nearly every year from the year 1887 up 
to the year 1899. With the exception of the 
very first payment, namely, that on the 26th 
March 1887, not one pf these payments is 


.% . 
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marked as being made on account of interest. 
The payment of 1887 is set ontas a payment 
of Rs. 600 on account of interest. 

We find on looking into the bond that 
there is an express provision init that any 
payment made under it was first to be ap- 
plied to the payment of compound interest, 
next to the payment of simple interest and 
lastly to the payment of principal. 

In view of this we hold that at the tine 
the parties entered into the bond they did so 
under circumstances which implied that pay- 
ment was to be applied to the discharge, first, 
of the particular dobt of interest and after- 
wards to the discharge of the debt of princi; 
pal. Next there is the circumstance that the 
first payment made under the bond was dis- 
tinctly ear-marked as a payment towards in- 
terest so far coinciding with what we have 
just held to be the intention of the parties 
when they entered into the bond. Then it is 
not entirely without significance that all the 
subsequent payments made and endorsed upon 
the bond are entered on the bond without 
any difference from the first payment with 
the solitary exception that the words, “on 
account of interest,’ are wanting. From 
these circumstances we may safely assume, 
we think, that the parties intended and under- 
stood that the payments were to be and had 
been paid by the debtor as payments on ac- 
count of interest and that they should have 
been appropriated by the creditor as pay- 
ments on account of interest. We also find 
that in the original suit the Court considered 
that the payments were on account of in- 
terest. 

The learned Advocate for the judgment- 
debtor contended that as there was no direc- 
tion by the judgment-debtor as to how the 
money was to be appropriated and as no ap- 
propriation was made then and there in the 
case of any of the payments with the excep- 
tion of that made on the 26th March 1887, 
none of these payments could rightly be held 
to be payments of interest on debt paid as 
such and none would save limitation from 
running. In support of his contention he 
referred us to the cases of Hanmanitmal Moti- 
chand v. Rambabai (1) ; Narronji Bhimji v. 
Mugniran. Chandaji (2) Surju Prasad Singh v. 
Khwahish Ali (8). 

(1) 8 B. 198. 


(2) 6 B. 103. 
(8) 4 A. 612, 
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In the first of these cases tho judgment of 
the learned Judgos of the Bombay High 
Court starts with the words “ Jt is clear, on 
the plaintiffs’ own statement, that there has 
been no payment of interest as such ”. 

The second case was one of an undefended 
suit brought upon a running account between 
plaintiffs who were merchants of Bombay 
and the defendant who was a trader. There 
Was nothing in the case to show that there 
had been any payments on the part of the 
defendant as interest. In the third case the 
learned Judges, who decided that case say that 
there was nothing to show that payments 
yero made towards interest as such. 

In this respect they are all distinct from 
the present cage. 

In the course of the argument we were re- 
ferred tothe case of Damodar Ramchander 
Bapat v. Bas Jankibat (4), Mr. Justice Tyabji 
who decided the case held that the question 
whether sums paid by the judgment-debtor 
were or were not paid as interest ona debt 
was a question of fact. He accordingly examin- 
ed into (P) theevidence andfound that whether 
he looked into the nature of the payment it- 
self or the nature of the endorsement he felt 
great dificulty in coming to the conclusion 
that the payments made were payments of 
interest as such. We agree with the learned 
Judge that the question is a question 
of fact in each case and inthe present 
case as we have already pointed out we come 
to the conclusion from (a) the very particular 
words set out in the bond between the par- 
ties, (b) the terms in which the first payment 
waa recorded on the bond, (c) the record of 
subsequent payments on the bond, that there 
is evidence from which it can be rightly in- 
ferred that in the present case the payments 
made by the judgment-debtor were intended 
to be and were payments of intcrest as such. 

We think that the learned Subordinate 
Judge was wrong in holding that the applica- 
tion before him was barred by limitation in- 
asmuch as the payments made bring the case 
down to the year 1899 and well within the 
period of limitation, We allow the appeal, 
set aside the decree of the Court below and in 


accordance with Order 41, Rule 23, direct the - 


the case to go back to the lower Court with 
directions to re-admit if in its original 
number in the register of applications and to 
proceed to ‘determine it according to law, 
(4) 6 Bom. L, R, 350, 
2 
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Costs of this appeal to be costs in the case 
and to follow the event. Fees in this Court 
will include fees on the higher scale. 

Appeal accepted, 


CALCUTTA HIGH COURT. 
Srconp Orv APPEAL No. 43 or 1906. 
February 16, 1909. 
Present :—-Mr. Justice Brett and 
Mr. Justice Fletcher. 
PANCHU MONDAL—Derenpart— 
APPELLANT 
versus 
MOHANUND PODDAR—P Laintirr— 
RESPONDENT. 
Transfer of Property Act (IV of 1882), 8, 85-- 
Party—Prior mortgagee—Suit by subsequent mortgagee. 
Under the provisions of section 86 of the Transfer 


of Property Act, a prior mortgagee is not a necessary 
or even & proper party to a suit brought by a subse. 
quent mortagee. Jaggeswar Dutt v. Bhuban Mohan 
Mitra, 88 C. 425 ; 3 C. L. J. 206, followed. 


Appeal from the decree of Babu Jogendra 
Chandra Manhk, Sub-Judge of Khulna, dated 
May 24, 1905, reversing that of Babu Debendra 
Nath Sukar, Munsif of Satkhira, dated De- 


- cember 6, 1904. 


Babu Krishna Prosad Sarbadhicary (for Babu 
Hara Prosad Chattersi), for the Appellant. 

Dr. Preonath Sen, for the Respondent. 

Judgment..The only point taken in sup- 
port of this appeal is that the lower Appellate 
Court erred in not holding that the present 
suit was liable to dismissal because, under 
the terms of section 85 of the Transfer of 
Property Act, the prior mortgagee had not 
been impleaded as a defendant. We do not 
think there is any substance in this contention, 
We agree in the view taken by this Court in 
the case of Jaggeswar Dutt v. Bhuban Mohan 
Mitra (1) that under the provisions of section 
85 of the Transfer of Property Act, a prior 
mortgagee is not a necessary or even & proper 
party to a suit brought by a subsequent mort- 
gageo. The result, therefore, is that this ap- 
peal is dismissed with costs. 


Appeal dismissed. 
(1) 880. 425 ; 3 0. L. J. 205. 
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CALCUTTA HIGH COURT. 


REGULAR Crvm Arrear No. 534 or 1907. 
February 12, 1909. 


Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 

MAHIMA CHANDRA MOULICK AND 
ANOTHER——DEFENDANTS, OBJECTORS— 
APPBLLANTS 
versus 
SARAJU BALA GUPTA-—PLAINTIFF, 
PETITIONER—RESPONDENT. 

Probate and Administration Act (V of 1881), 88. 23, 
42 and 50-—-Probate—Subsequent application for Letters 
of Administration-—Notice to be given to ewecutors—Qift 
for maintenance, not necessarily a life estate—Resiric- 
tion against alrenation—-Admintatration of whole estate, 
not of portions. 

Where probate of a Will was taken out, and subse- 
quently an application, without giving any notice to 
the executors, was made, by certain persons claiming 
to be the heirs of the testator, for Letters of Adminis- 
tration, on the ground that the gifts in the Will to the 
legatees were for life only, and that after their death 
there was an intestacy: 

Held, that as no notice was given to the executors, 
the applicants were not entitled to the Letters of Ad- 
ministration. 

Held, also, that a gift for maintenance is not ne- 
cessarily a gift of only a life estate, as such gifts aro 
very frequently heritable. 

Held, also, that even if there is a restriction against 
alienation, the restriction is void and does not reduce 
the gift to one of a life estate 

Section 24 of the Probate Act contemplates the grant 
of Administration of the whole estate, and not of a 
portion. It would lead to grent inconvenience to grant 
separate Letters of Administration for separate portions 
of one estate to all the various heirs of the deceased. 
Ram Chand Seal, In the goods of, 6 O. 2, referred to. 

Appeal from the decree of Bernard V. 
Nicholl, Esq., District Judge of Rungpur, dated 
November 25, 1907. 

Babus Mohini Mohun Ohackrabutty and 
Amullya Charan Mitra, for Appellants. 

Babus Surendra Chandra Sen, Priya Sankar 
Mozwmdar and Bankim Ohandra Sen, for the 
Respondent. 

Judgment.—In this case it appears that one 
Mohim Chandra Moulik executed a Will in 
1877 in which he appointed certain gentlemen 
executors. They took out probate in 1881. 
Under the Will the property of the testator 
was left to two persons named Jotadhar Sen 
and Matangini Gupta. After Jotadhar’s death 
hè was succeeded by his widow who took out 
probate of a Will exeented by him. The ap- 
pellants in this case have applied for Letters 
of Administtation to the estate of Mohim 
Chandra Moulik under section 23 of the Pro- 
bate and Administration Act, 1881. Their 
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case is that the gifts to Jotadhar Sen and 
Matangini Gupta under the Will of Mohim 
Chandra Moulik were gifts for life only and 
that after the death of the two legatees there 
was an intestacy. They obtained Letters of 
Administration under section 23. Thereafter 
the widow of Jotadhar applied under section 
50 of the Act to have the grant of the Letters 
revoked. The learned District Judge has 
granted that application and revoked the 
Letters of Administration. 

We need not discuss the case at length be- 
cause it appears to us perfectly clear that the 
appellants are not entitled to Letters of Ad- 
ministration to the estate of Mohim Chandya 
under section 23 of the Act. In the first place 
no notice was given to the executors of the 
Will who took out probate in 1881. That 
should certainly have been done. We are in- 
formed that these executors are dead, but there 
is nothing on the record to show that this is 
so or to show that any attempt has been made 
to serve them with notice. But the principal 
ground on which we think that Letters of Ad- 
ministration cannot be granted is that under 
the Will of Mohim Chandra Moulik the gift 
to Jotadhar was an absolute gift, and not a 
gift for life. Jt is described in the Will as 
being a gift to Jotadhar for his maintenance, 
but gifts for maintenance are very frequently 
heritable, and no authority has been shown 
to us for holding that a gift for maintenance 
must necessarily be a gift of only a life estate. 
There is also a restriction against alienation, 
but this restriction must necessarily be void 
and does not reduce the gift to one of a life 
estate. This being so it ia clear that there is 
no such intestacy as would justify the grant 
of Letters of Administration under section 23. 
It may be that the appellant would be entitled 
to call upon the representatives of Jotadhar 
as residuary legatee to take ont Letters of Ad- 
ministration under section 21, or may be en- 
titled to take out Letters of Administration 
under that section himself, The present appli- 
cation, however, which is for Letters of Ad- 
ministration to an intestate estate, cannot- 
possibly be granted. 

It has been suggested that the gift to Ma- 
tangini was at any rate a gift of a life estate, 
and that Letters might be granted under sec- 
tion 23 in respect of the 12 annas share which 
was given to her. Section 28, however, con- 
templates the grant of administration of the 
whole estate, and not of a portion. Jt would 
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lead to great inconvenience to grant separate 
Letters of Administration for separate portions 
of one estate to all the various heirs of the 
deceased. Exceptions may under certain 
circumstances be made under section 42, but 
there is nothing in the circumstances of this 
case to make such an exception expedient. We 
may refer in this connection to the case of 
Ram Chand Seal (1). i 

«Under these circumstances we think that 
the Letters of Administration were wrongly 
granted. There was no such intestacy as in 
the words of section 50, was essential in point 
of'land to justify the grant. 

The appeal, therefore, must be dismissed 


with costs. We assess the hearing fee at five 
gold mohurs. 
Appeal dismissed. 
(1) 6 C. 2. 





ALLAHABAD HIGH COURT. 
Szconp CIvIL APPEAL No. 974 or 1907. 
February 10, 1909. 

Present:—Myr. Justice Karamat Husain. 
RAM KISHAN AND OTHERS— DEPENDANTS—- 
APPELLANTS 

versus j 

MEDH SINGH—P tarnrmr—Respoxpent. 

Hindu Law—Jat widow—Karao marriage divests 
widow's estate by Custom—Evidence of Custom— Whether 
Custom should be immemorial tn the sense of English 
Common Law. 

Tn a Jat community a widow, according to custom, is 
divested of the property of her husband after her 
Karao marriage. It is not necessary to show that 
such custom is immemorial in the sense of the English 
Common Law. Lakhra) Bharthi v Aurudh Tiwari 
and others, 28 A. W. N. 80, followed; Ramalakshmi 
Ammal v. Bivanatha Perumal Sethurayar, 14 M. I. A. 
570, 17 W. R. 553, 12 B. L. R. 396; Bhagwan Das 
Tejmal v. Rajmal, 10 Bom. H. C. R. 241: Gopalayyan 
v. Raghupatiayyan, TM. H. C. R 250, Narayan Babaji 
y, Nana Manohar, 7 B H.O. R. 153, referred to. 

P Second appeal from the decision of the Ad- 
ditonal Judge of Meerut, dated 5th July, 1907. 

atish Ohandra Bannerji (with Tej Bahadur 
Sapru), for the Appellant. 

Mr. Hamilton, for the Respondent 

Judgment.—This was a suit by the next 
reversioner of one Bansi Jat for possession of 
the property which was mortgaged by the widow 
of Bansi on the 8th of August 1891 to the 
defendant No. 2 and the father of the defend- 
ants Nos. 3 to 5. In a suit on that mortgage tho 
property was sold and purchased by the mort- 
gagees. The plaintiff prayed to have it declared 
that the mortgage made by the widow was not 
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binding on him. He algo claimed immediate 
possession. He alleged in the plaint that the 
widow had contracted a Karao marriage in 


. consequence of which, according to the custom 


prevailing in the family of the plaintiff, she 
was divested of the property which she had in- 
herited from her first husband. The Court of 
First Instance granted the prayer for declara- 
tion but rejected that for immediate posses- 
sion, The Court of first appeal granted the 
prayer for immediate possession and disallowed 
that for declaration holding that it was barred 
by time. The defendants came in second ap- 
peal to this Court on two grounds :— 

First, that the plaintiff failed to establish by 
clear evidence that the property once vested 
in a Jat widow would go out of her possession 
on her remarriage, and 

Secondly, that the Court should have found 
that the advance was made in good faith to 
meet a legal necessity. I, by my order dated the 
20th June1908, referred two issues to the Court 
below for trial. They were :— 

1. “Is there a custom among the Jats in the 
village that a widow on contracting a Kaeraa 
marriage is divested of the property inheri i 
by her from her husband.” AAK pooh 

2. “ Did the defendants-appellants advance 
the money after making proper enquiry that 
the money was required for a legal necessity.” 

The lower Appellate Court has returned its 
findings on both the points. Its finding on the 
first point is as follows :— 

I, therefore, find that a custom divesting the 
widow of her first husband’s estate on her re- 
marriage is proved”. On the second point it 
finds that there is no proof that the defend- 
ants-appellants made any enquiry as to the 
necessity before giving the loan.” No objection 
is taken to the second finding. But as the 
custom set up is a question of law, four objec- 
tions have been taken to the finding on custom. 
The point that has been strenuously argued 
before me is to the effect that the finding as to 
the existence of that custom is not based upon 
evidence which may be regarded as a satisfac- 
tory basis for that finding. In order to show 
what would be regarded as a satisfactory evi- 
dence for arriving at the conclusion that thes 
custom contended for exists the learned Adyo- 
cate has referred to the following cases. Rama- 
lakshmi Ammal v. Sivanatha Perumal Sethu. 
rayar (1), where their Lordships said “ but it ig 


(1) 14 3L I. A. 670 at p. W.R 
sage. at p 685; 17.W R, 658,12 BR 
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the essence of special usages modifying the drdi- 
nary law of succession that they should be an- 
cient and invariable and it is further essential 
that they should be established by clear and 
unambiguous evidence” Bhagwandas Tejmal v. 
Rajmal (2), where the learned Judges say “we 
would also express our adherence to the follow- 
ing remarks made in Narayan Babaji v. Nana 
Manohar (3) which was a suit between Hin- 
dus. If any person shall aver a custom to the 
contrary (of the general rule of Hindu Liaw in 
this presidency with respect to any particular 
kind of property the burden of proof of such 
custom lies upon him, and ample and satisfac- 
tory evidence is necessary before the Court 
ought to admit, as established, any variation 
from the general rules of law regulating the 
devolution of property amongst Hindus”, Re- 
ferences have also been made to Gopalayyan v. 
Raghupatiayyan (4). There the learned Judges 
say ‘the evidence should be such as to prove 
the uniformity, céntinuity of the usage and the 
conviction of those following it that they were 
acting in accordance with law, and this convic- 
tion must be inferred from the evidence”. 
With reference to the statement of the wit- 
nesses as to the concrete instances of that cus- 
tom it has been argued by the learned Advo- 
cate that they are of recent dates and that all 
of them are not the cases which took place in 
the village Noorpore. The evidence of the 
witnesses in the present case to prove the 
existence of that custom has been believed by 
the lower Appellate Court, and I agree with it 
that it proves the custom in question. Din 
Dayal one of the witnesses says “amongst us, 
Jats, the widow has a right in the property of 
the husband but the property is taken away 
after the karao. This custom exists from be- 
fore and I have been noticing it since I could 
remember (apne yad se dekhta hun) “ Anant 
Ram another witness for the plaintiff says “If 
any widow remarry by a karao marriage then 
she is divested of the property of her husband 
after the karao and so long as she does not 
remarry she continues to be the owner. This 
custom has prevailed in our village for a long 
time”. In the Wajib-ul-are of that village for 
the year 1870 it is stated “and the widow of 
a person who dies without issue is entitled to 
a life estate in the property of her husband pro- 
vided she does not marry a second husband”. 
(3) 1 10 B. H. C. R. 241, at pp. 260, 261. 


B. H. C. R. 153 
TEIE O. B. 260 atp. 254, 
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This to my mind is the record of a custom and 
the statements of the witnesses for the plaintiff 
go to show that the custom of the widow being 
divested of the property of her former husband 
is a part and parcel of this custom. That be- 
ing so, I am of opinion that the custom is pro- . 
ved by clear and unambiguous evidence and 
as the custom is in harmony with the Hindu 
sentiments about domestic relations, the evi- 
dence adduced to support it is rightly believed 
by the lower Appellate Court. In this view of 
the case the objections taken by the learned 
Advocate to the concrete instances of that cus- 
tom carry no weight. The contention that 
those individual instances go to show that the 
custom is not an ancient one has no force. In 
the first place the evidence of Din Dayal and 
Anant Ram proves that the custom is an an- 
cient one. Moreover it has been held in Lakh- 
raj Bharthi v. Aurudh Tiwari and others (5) that 
“in order that a custom of pre-emption may be 
held to be established it is not necessary to show 
that the custom is immemorial in the sense of 
the English Common Law”. It has, however, 
been contended by the learned Advocate that 
this ruling has no application to such customs 
as modify any rule of Hindu law of inherit- 
ance or succession. Such a custom in order to 
be binding should, according to the remarks of 
their Lordships of the Privy Council in Rama- 
lakshmi Ammal (1), be ancient. With refer- 
ence to the ruling in Lakhraj Bharthi v. Aurudh 
Tiwari and others (5) I am unable to draw any 
line of distinction between various kinds of cus- 
tom and to hold that a custom of pre-emption 
need not be immemorial while a custom divest- 
ing a Hindn widow of the estate of her former 
husband on her remarriage should be establish- 
ed to be immemorial in the sense of the English 
common law. The result is that I agree with the 
learned additional Judgein holding that the cus- 
tom divesting the widow of her first husband’s 
estate on her remarriage is proved by clear and 
satisfactory evidence. I, therefore, dismiss the 
appeal with cost including fees in this Court 
on the higher scale. 
Appeal dtemtssed. 
(5) 26 A. W. N. 80. 
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ALLAHABAD HIGH COURT. 
F. A. F. O. No. 64 or 1908. 
December 1, 1908. 

Present :—Mr. Justice Aikman and 
Mr. Justice Karamat Husain. 
KANDHIA LAL versus MANKI. 

Probate and Administration Act (V of 1881), s 78— 
Contract Act (IX of 1872), s. 129—Adminitration bond 
with surety——TWhether surety can cancel surety bond— 
Power of District Judge or High Court to cancel surety 
bgnd— Whether surety bond a continuing guarantee and 
revocable. 

Where Letters of Administration aro granted to a 
person under the Probate and Administration Act, on 
another person becoming a surety under s. 78 of the 
Att, the surety has no right to withdraw his surety 
bond. : 

eThe surety bond, given under s 78 of the Probate 
and Administration Act, is nota continuing guarantee 
within the meaning of s. 120 of the Contract Act, and 
is not revocable. Raj Narain Mookerjec v Ful Kumari 
Debs, 29 O. 68, not followed; Subroya Chetti v. 
Ragammall, 28 M. 161, followed. 

The Probate and Administration Act confers no 
power upon the District Judge or the High Court to 
cancel a surety bond given under the Act. 

First Appeal from an order of G. A. Pater- 
son, Esq., District Judge of Benares. 

Surendra Nath Sen (for L. M. Banerji), 
for the Appellant. 

Stial Prasad Ghose, for the Respondent. 

Judgment._The respondent, Musammat 
Manki, obtained from the District Judge Letters 
of Administration for the estate of her deceased 
husband on condition of her giving a bond 
together with a surety for the due collection, 
getting in and administering the estate. The 
appellant Kandhia Lal became surety for her. 
Less than six months afterwards the appellant 
asked the District Judge to cancel the surety 
bond which he had given and to call upon 
Musammat Manki to furnish a fresh surety. 
The District Judge rejected this application. 
The appellant comes here in appeal. The 
Courts of Calcutta and Madras are at variance 
as to whether a surety bond given under 
the circumstances stated can be cancelled. 
See Raj Narain Mookerjee v. Ful Kumari Debt 
(1) and Subroya Chetty v. Ragammall (2). 
The former Court held that a surcty bond 
given under the circumstances stated is o 
continuing guarantee within the meaning of 
section 129 of the Contract Act and may be 
revoked in regard to future transactions by 
the surety. This view was not accepted by 
the Madras High Court. In ‘our opinion | 
the decision of the Madras High Court is right. 
5 29 0. 68. 

2) 28 M, 161, 
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We do not think that when a person becomes 
a surety that on administrator will duly get 
in and administer the estate of a deceased 
person, this can be said to be a continuing 
guarantee within the meaning of the Contract 
Act. It appears that in the Calcutta caso 
the Court deferred disposing of the case 
until it had enquired whether the adminis- 
trator had been guilty of mal-administration 
of the estate and the learned Chief Justice in 
his judgment says, “I am not dealing with 
the case of a pérson who becomes surety, and 
then from mere caprice or for no sound reason 
desires to be “discharged.” If the case was 
one of continuing guarantee, the surety had an 
absolute right to revoke his guarantee to all 
future transactions whatever his motive may 
have been. It was in consequence of the 
appellant becoming surety that Letters of 
Administration were issued to Musammat 
Manki ; and once these were issued, it appears 
to us that the appellant had no right to with- 
draw his surety bond. We may also add 
that the Probate and Administration Act 
confers no power upon the District Judge or 
upon this Court to cancel a surety bond. For 
the above reasons we are of opinion that the 
decision of the Court below wag right, and 
we dismiss the appeal with costs. 


Appeal dismissed, 


| 


ALLAHABAD HIGH COURT. 
Crvit Reviston No. 50 or 1908, 
December 5, 1908. 

Present :-Mr. Justice Aikman and 
Mr. Justice Karamat Husain. 

In re KEDAR NATH. 

Legal Practitsoners Act (XVIII of 1879), 8. 86-—High 
Courts Act (24 and 25 Vict., c 104), s. 16—Oriminal 
Procedure Code (Act V of 1898), 8, 439—O:vil Proce- 
dure Code (Act XIV of 1882), a 622—High Court 
Rules 1 (win), 4 and 20—Touts, proclaimed by District 
Judge—Appeal—Revision—Jurisdiction of a Bench of 
two or three Judges or of Full Court—Inherent power of 
High Court to delegate tts certain powers to one or more 
of its members—Practice—Subordinaiton of Rent Courts 
to District Judge, 

The Legal Practitioners Act confers no power on tho ~ 
High Oourt to interfere by way of apreal on revision 
in the case of an order passed by a District Judge ` 
under 8. 36 of the Act, nor is any right of interference 
conferred by s 489 of the Code of Orıminal Procedure, ` 
or by 8 628 of the Code of Citi Procedure. But tha 
Court can interfere with such an order under the 
general powers of superintendence conferred upon it 
by 8. 15 (24 and 26 Victoria, Chapter 104). Tej Ram 
v. Harsukh, 1 A. 101; Muhammad Suleman Khan v, 
Fatima, 0 A, 104, referred tos 
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Per Karamat Husain, J—The power of superinten- 
dence conferred upon the High Court by section 16 of 
the High Courts Act vests in the whole Court and not 
in a Bench of two Judges. Rule 4of the High Court 
Rules does not empower a Bench of two Judges to 


revise an order passed by a District Judge undor s. 86 


of the Legal Practitioners Act. 

That in a course of decisions a Benoh of two Judges 
has been revising such orders—the question of jurs- 
diction never having been expressly raised or decided 
in those cases—is no authority that such a Bench has 
jurisdiction in the matter. To infer a rale of law 
from the aiulence of the Judges is inconsistent with 
their functions. 

A single Judge of the High Court has no power 
even to admit s revision from an order passed by a 
District Judge under section 86 of the Legal Pract- 
tioners Act. 

Per Aikman, J.—Rnule 20 of the High Court Rules 
not bemg applicable to touts, it is not necessary that a 
Bench of three Judges should revise an order passed 
by a District Judge under s. 86 of the Legal Practi- 
tioners Act. 

The High Court has an inherent power to delegato 
to one or more of its members the powers of superin- 
tendence over the Subordinate Courts, and it 18 not 
necessary that o case like the present, should be dealt 
with by the Full Court. That the Court has delegated 
that power is clear from Rule 1 (xiii) and rule 4 

The right of High Conrt to interfere under a 15 of 
the High Courts Act with the proceedings of a Bub- 
ordinate Court is strictly limited. | 

Quere—-Whether a Rent Court is subordinate to a 
District Judge within the meaning of s 86 of the Legal 
Practitioners Act ? 

Civil Revision against an order of Louis 
Stuart Esq., District Judge of Meerut. 

A. Filose, for the Applicant. 

E. A. Howard, for another Applicant, 

W. Wallach, Government Advocate, against 
Applicants. š 

Judgment. 

Karamar Husain, J.~ The learned District 
Judge of Meerut acting under section 36 of 
the Legal Practitioners Act (XVIII of 
1879), by bis order dated the 15th June 1908, 
framed a list containing the names of 11 
persons who by the evidence of general repute 
were proved to his satisfaction to habitually 
act as touts and directed it to be hung in his 
own Court and in all Courts subordinate to 
him including the Rent Courts. The applicant 
Kedar Nath is one of the persons whose name 
is on that list. He has applied for the revi- 
sion of that order of the learned District 
Judge. There is no appeal from such an order 
nor is there any revision either under section 
439 of the Code of *Criminal Procedure, or 
section 622, of the Code of Civil Procedure, 
The only section under which the High Court 
has been held entitled to interfere with an 
order passed under séction 36 of the Legal 
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Practitioners Act is section 15 of the High 
Courts Act (24 and 25 Vict., Œ. 104, 6th 
August 1861). In the application for revision 
there is no ground to the effect that section 
15 of the High Courts Act gives the power of 
superintendence to the whole Court and not 
to a Bench of two Judges and that, therefore, 
this Bench has no jurisdiction to dispose of 
this revision, but as the ground deals with the 
jurisdiction of this Court and is of great ins- 
portance, we allowed the learned counsel for 
the applicant to argue it. He contends that 
section 15 of the said Act gives the High 
Court power to call for returns, to make general 
rules for regulating the practice and proceed: 
ings of the Courts subject to its appellate 
jurisdiction and to prescribe forms for every 
proceeding in the said Courts, and no one can 
contend that a Bench of two Judges of this 
Court has power to do any of the above acts 
and that, as the power of superintendence is 
also given by the same section, a Bench of two 
Judges has no power to exercise it. If it has 
such a power the result will be that the whole 
Comt will be bound by the act of two Judges 
only. The learned Government Advocate in 
answer to this contention says that rule 4 of the 
Rules of the High Court, which is as follows, 
“ Save as prescribed by law or by these rules 
or by special order of the Chief Justice every 
other case shall be heard and disposed of by 
a Bench of two Judges,” gives this Bench a 
power to dispose of the application for revision, 
which undoubtedly 13 a case and for which 
there is no provision in the rules of High Court. 
He also argues that there has been a course of 
decisions in this Court as well asin other Courts, 
that cases under section 36 of the Legal Practi- 
tioners Act have been dealt with by a Bench 
of two Judges and not by the High Court asa 
whole, and that the objection as to the jurisdic- 
tion of a Bench of two Judges to deal with the 
matter has never been taken (see Tej Ram v. 
Harsukh (1); Muhammad Suleman Khan v. 
Fatima (2) ; In the matter of Madho Ram (3) ; 
Mis. No. 39 of 1901, decided on the 6th June 
1901; Mis. No. 127 of 1904, decided on the 22nd 
February 1905, and the cases under section 
86 of the Legal Practitioners Act in the other 
High Courts quoted on p. 1040, under section 
15 of the High Courts Act in the Code of Civil 
Procedure by O’Kinealy, 6th Edition.) 

E LA 101. 

2) 9 A. 104. 

9) 21 A. 181, 
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Tn my opinion the contention of the learned 
counsel for the applicant is well founded. 
The power of superintendence conferred npon 
the High Court by section 15 of the 
High Courts Act—which power has been 
extended to interference with the orders 
passed under section 36 of the Logal Practi- 
tioners Act—is no doubt conferred upon the 
whole of the High Court and not upon a 
Bénch of two Judges. Rule 4 of the High 
Court Rules, owing to the saving clause “ savo 
as provided by law”, does not empower 9 
Bench of two Judges to dispose of tho revision, 
inasmuch as that power under section 15 of 
tee High Couris Act vests in the whole 
Court. 

There exists no doubt a courae of decisions 
in which the cases, under section 36 of the 
Legal Practitioners Act, have been disposed of 
by a Bench of two Judges, butin none of these 
cases the question of jurisdiction wns raised 
and in the absence of any decision on that 
point the course cin be no authority for the 
proposition that a Bench of two Judges has 
jurisdiction to deal with a cise of this nature 
under section 15 of the High Courts Act. 
To infer a rule of law from the silence of the 
Judges is inconsistent with their function. 

For these reasons I am of opinion that this 
Bench has no jurisdiction to dispose of the 
revision. It follows from what has been said 
that asingle Judge of this Court has also 
mo power to admit a revision fram an order 
pissed by a District Judge under section 36 
of the Legal Practitioners Act. The applica- 
tion for revision is not, thercfore, properly 
before this Bench and the learned counsel for 
the applicant, on his own showing, has no locus 
standi to be heard. I would, thevofore, reject 
the application. 

AKAN, J.—This is an application by one 
Kedar Nath for the revision of an order of the 
learned of District Judge Meerut, passed under 
the provisions of section 36 of the Legal 
Practitioners Act, 1879, whereby he directed 
that a list should bo prepared of the names of 
cleven persons, one of them being applicant 
Kedar Nath, who had been proved to his 
satisfaction to act habitually as touts, and 
ordered that this list should be hung up in his 
own Court, and in all Courts subordinate to 
him. He further ordered that the porsons 
whose namos were entered in this list should 
be excluded from the precincts of these 
Courts. z 


. 
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The petitioner is represented here by learn- 
ed counsel who has argued the case with much 
ability. 

The Legal Practitioners Act confers on 
this Court no right of interference by way 
of appeal or rovision in tho case of an order 
under section 86, nor isany right of interferenco 
conferred by the Code of Civil Procedure 
or the Code of Criminal Procedure. It has 
bean held, however, that this Court can in- 
terfere with such an order under the general 
powers of superintendence over subordinate 
Courts, which are conferred on High Courts 
by section 15, 24 and 25 Victoria, Chapter 104, 
though, as will be soen from the Full Bench 
decisions in Toj Ram v. Iarsukh (1), and 
Muhammad Suleman Khan v. Fatima (2), its 
powers of interference under that section are 
very limited. 

The learned counsel took objections to the 
competence of this Bench to hear this case. 
He contended in the first place with reference 
to Rule 20 of the Rules of Court, that the 
casa must be heard by a Bench of at least 
three Judges. The caso is not a charge against 
a Legal Practitioner, and I hold it is not a dis- 
ciplinary case within the meaning of the rule. 
I would, therefore, overrule this conten- 
tion. 

Mr. Howard next contended that with 
reference to the language of section 15, 24 and 
25 Vict., Chapter 104, these cases could only 
be dealt with by the Full Court. This is an 
ingenious argument. I think it must be 
admitted that no Division Bench of the Court 
could, of its own authority, take upon itself to 
exercise the powers conferred by that section. 
But it appears to me that the Court has an 
inherent power to delegate to one or more of 
its members the power to deal with applica- 
tions, such as the present, asking the Court to 
exercise the powers of superintendence con- 
ferred by the section, and thatit isnot necessary 
that such cases should be dealt with by the 
Full Court. 

That the Court has delegated that power is 
clear from rulo 1 (xiii) and rule 4. It would 
be in the highest degree inconvenient if every 
application under section 15 had to be deak 
with by tho Court. That Division Benches 
of the various High Courts have been in the 
habit of dealing with applications under sec- 
tion 15 is shown by numerous reported cases. 
I think for these reasons that Mr. Howard's 
second contention must be overruled, ` 

bi e 
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Moreover, if his contention were held, to be 
valid, it would follow that the single Judge who 
issued the rule in this case had no power to 
issue it. i 

As stated above the right of this Court to 
interfere under section 15 with the proceed- 
ings of a Subordinate Court is strictly limited. 
It cannot interfere to correct an error of fact 
or even an error of law. See the cases cited 
above. Allit can do is to direct a Court to 
exercise jurisdiction when it has declined to 
deal with a case within jurisdiction or to 
abstain from taking action in matters of which 
it has not cognizance. 

My only doubt in this case was whether the 
District Judge had power to make his order 
applicable to Rent Courts. 

These Courts are not subordinate to the 
District Judge in all branches of their work 
but in certain classes of cases they are. I 
am not, therefore, prepared to say that the 
order so far as it referred to Rent Courts was 
entirely without jurisdiction. 

In my opinion no good ground has been 
made out for interference and I would dismiss 
the application. 

By tae Courv.—-The order of the Court is 
that the application is dismissed. 

Application disnussed, 


ALLAHABAD HIGH COURT. 
First Crvm Apreat No. 101 or 1907. 
Jannary 27, 1909. 
Present:—-Bir John Stanley, Kr., 
Chief Justico, and Mr. Justice Banerji. 
NEGI PURAN SINGH, PLAINTIFF AND 

OTHERS, DEFENDANTS—ÅPPELLANTS 
versus 
HIRA SINGH AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Otwt Procedure Code (Act XIV of 1882), ss, 606, 
608, 621, 622—Submission to arbitration not signed by 
all parttes—Irregulartty—Arbiiration—Invalid award— 
Right of appeal. 

An application under s. 506 should bo signed by 
all parties interestod in the settloment of the suit. 

An award, passed without the submission to arbi- 
tration of all the parties intorested in the subject 
matter of it and without an order of the Court, as 
prescribed by s. 608, referring tho matter in disputo 
to the determination of arbitrators and fixing a time 
for the making of an award, 18 not an award in law. 
According to the last clause of s. 521, no award is 
valid unless made within the time. allowed by the 
Court. It isan irregulanty if tho Court fixes no timo 
for making an award. 


INDIAN CASES. 


[1909 _ 


First appeal from the decision of the 
Subordinate Judge of Dehra Dun, dated 22nd 
January, 1907. 

Sundar Lal, for the Appellants. 

Sital Prashad Ghose, for the Respondents. 

Jadgment. This appeal is due to irregularity 
in the procedure adopted by the learned Subor- 
dinate Judge. The suit was brought by the 
plaintiff Negi Puran Singh for the sale of three 
villages. Amongst the defendants to the sftit 
are the three younger sons of one Gopal Singh, 
deceased, namely, Kundan Singh, Shamsher 
Singh and Tej Bahadur Singh, they being | 
under the guardianship of their mother Musam- 
mat Lilawati. . 

Before the hearing had proceeded at an 
length, the plaintiff appears to have filed what 
is described as a reference to arbitration 
of the matters in dispute. On the 11th of June 
1906, an agreement was filed by the plaintiff 
which was not signed by some of the defendants 
at the time it was filed. The signatures of 
some of the defendants were afterwards ob- 
tained. 

The Court on the 13th of July passed an 
order to the effect that as no agreement re- 
ferring the matter in dispute to arbitration 
had been filed, this must be done and the 
signature of the defendant Musammat Lila- 
wati must be obtained. On the 25th of August, 
there appears in the order sheet of the learned 
Judge, a statement that Musammat Lilawati 
had not signed the agreement. Notwithstand- 
ing this he proceeded with the arbitration 
and passed an award on the 6th of October 
1906, which is now impugned as invalid. A 
perusal of the order sheet will show the irre- 
gularity of the proceedings. 65. 506 of the 
Code of Civil Procedure of 1882 provides that 
every application before the Court for an 


order of reference to arbitration shall be indi 


writing and shall state the particular matter 
sought to be referred; and s. 508 directs that 
the Court shall by order refer to the arbitra- 
tor the matter in difference, which he is re- 
quired to determine, and shall fix such time 
as it thinks reasonable for the delivery of the 
award and specify such time iu the order. In 
this case, ag we have pointed out, there ways 
no application to refer, signed by all the 
parties, who were mterested in the settlement 
of the suit, nor was any order passed by 
the Court referring the matter to arbitra- 
tion. It is unnecessary for us to refer in 
detail to the orders passed by tho learned 
. 
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Subordinate Judge which on their face disclose 
the neglect by him of the observance of the 
procedure clearly prescribed in tho Code of 
Civil Procedure. To the hearing of tbis 
appeal a preliminary objection was raised to 
the effect that an award having been made 
anda decree having been passed in accord- 
ance with it, no appeal to this Court lay. 

„An award, passed without the submission 
to arbitration of all the parties interested in 
the subject matter of it and without an order 
of the Court as prescribed by s. 508 referring 
the matters in dispute to the determination 
of arbitration and fixing a time for the mak- 
itg of an award, is not an award in law. We 
may further point out that according to one 
of the clauses of s. 521 of the Code, no award 
is valid, unless made within the period allowed 
by the Court. No time for making the award 
was fixed by the Court. The learned Sub- 
ordinate Judge disregarded the express direc- 
tions of the Legislature. We hold that there 
has been no valid award and accordingly allow 
the appeal, set aside the decree of the Court 
below and we direct that Court to re-instate 
the suit in the file of pending suits under its 
original number in the Register and dispose 
of it according to law, taking up the proceed- 
ings at the point at which the arbitration 
proceedings were begun. 

We do not think that either party is entitl- 
ed to any consideration. Both were to blame. 
We order that the parties bear their own 
costs of this appeal. 
' Appeal accepted. 





CALOUTTA HIGH COURT. 
CURIMINAL Revision No. 1267 or 1908. 
January 28, 1909. 

Present :—Mr. Justice Holmwood and 


f Mr. Justice Ryves. 


UPENDRA NATH BAGCHI—Acctsen— 
PETITIONER 
versus 
F. A. SAVI—Comrnaryant—Opposite PARTY. 

Penal Code (Act XLV of 1860), sa, 62,499, Becep 9 
—Defamation—Pleacder—Questions tn croas-ecamination 
—Inatructions—Presumption of good faith—Aalice. 

In tho Mofussil of this Country whero instructions 
aro very commonly inaccurate and misleading, a plea- 
der would certainly be at least as much justifiod in 
acting on his own recollection as on specific instruc- 
tions and, because he has drawn merely a wrong 
inforonce from a fact, that of itself, in the absenco of 
any malice, should not take him out of the ninth Ex- 
ception to see, 490 of the Ponal Code. 
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When a pleader is charged with defamation in res- 
poct of words spoken to or written, while performing 
his duty as a pleader, the Court ought to presumo 
good faith and not hold him criminally hable unless 
thoro is satisfactory evidenco of actual malice and un- 
less there is cogent proof that unfair advantage was 
taken of his pomtion as pleador for an mdirect purpose. 
In ro Nagarji Trikamj, 19 B. 340 and Emperor v. Pur- 
shottamdas Ranchhoddas, 9 Bom. L. R. 1287, followed. 


Rule against the order of District Magis- 
trate of Bhagalpur, dated July 13, 1908, which 
was affirmed by the Sessions Judge of that 
District on September 23, 1908. 

Mr. Dunne, (with him Mr. K. N. Chaudhuri, 
Dasarathi Sanyal, Jnanendra Nath Sarkar and 
Babus Suresh Chandra Mukherji), for the 
Petitioner. 

Mr. 8. P. Sinha, Advocate-General, (with 
him Mr. P. L. Roy and Babu Satlendra Nath 
Palit), for the Complainant. 

Judgment, Babu Upendra Nath Bagchi, a 
Vakil of the High Court and one of the lead- 
ing pleaders of the Bhagalpur Bar, was con- 
victed by the learned District Magistrate un- 
der sec. 500 of the Indian Penal Code and or- 
dered to pay a fine of Rs. 150. The conviction 
and sentence were upheld on appeal by the 
learned Sessions Judge. 

The circumstances of the case are peculiar 
and raise a question of very great importance. 
The facts of the case aro practically admitted. 
Mr. F. A. Savi, who is the assistant manager 
of the Boneli Raj, was called as a witness in a 
case under sec. 147 of the Criminal Procedure 
Code, which was being contested between the 
Boneli Raj and the Darbhanga Raj. The 
appellant, who appeared as a pleader on be- 
half of the Darbhanga Raj, cross-examined 
Mr. Savi, and, with the object of impeaching 
his credit, asked him whether the Sessions 
Judge had disbelieved his evidence in the case 
of Biranchi Singh. It appears that when the 
appellant put this question, the pleaders 
onthe side of the Boneli Raj objected to 
it, as being improper, and the Court itself 
only allowed the question to be put on the ap- 
pellant’s assertion that he knew of his own 
knowledge, that such was the case, and that 
the next question that he would put would 
prove it. The question was then put and was 
answered in the negative by Mr. Savi. The 
next question that was pyt to him (and also 
negatived) was “Did you not state before Mr. 
Hamilton in lal Behary Singh’s case that 
you were disbelieved by the Sessions Judge but 
were believed by the High Court?” To this 
question also objection was taken and it was 
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allowed to be put by the Court only on the 
assurance of the pleader that ib was correct. 
The fact that the second question was pressed, 
has been held by the lower Courts as aggravat- 
ing the offence, but it seems to us that if he had 
not put it, that fact would have been some evi- 
dence against his bona fides. These two ques- 
tions form the subject-matter of the charge of 
defamation of which the accused has been 
convicted. 


In order to understand the case it is neces- 
sary to set out some further facts. Sometime 
in September 1905, one Biranchi Singh, 
amongst others, was tried on a charge of dacoity 
before the Sessions Judge of Bhagalpur. His 
defence was an alibi and, in support of it, he 
called and examined Mr. Savi asa witness. 
The Court of Session, however, convicted 
Biranchi Singh, holding asa matter of fact, 
that, although there was no reason to doubt 
Mr. Savi’s evidence, yet that evidence did not 
establish the alibi. On appeal, this Court held 
that Mr. Savi’s evidence, which had been be- 
lieved by the Sessions Judge and also by this 
Court, did establish the alibi, and acquitted 
Biranchi Singh. The appellant, Upendra 
Nath Bagchi, had nothing to do with that case 
and apparently was entirely ignorant of what 
had happened in that case. This is an impor- 
tant feature to bear in mind. 


On the lst of May 1906, one Lal Behary 
Singh was tried for rioting by Mr. Hamilton, 
the then Sessions Judge of Bhagalpur, and in 
that case also Mr. Savi was called as a witness 
for the defence and deposed to an alibi set up 
by the accused. In this case the appellant 
appeared as the pleader for the accused ; so 
that Mr. Savi was his own witness. The 
Government pleader, in cross-examining Mr. 
Savi, put certain question to him, obviously, 
with the intention of shaking his credit. The 
Government pleader has been examined in 
this case and so also has Mr. Savi; but after 
the lapse of over two years, it is not unnatural 
that neither of them can recollect the exact 
form of the questions. But from the way in 
which the answers have been recorded, we do 
not think, there can be much substantial doubt 
ab towhatthe question or questions were. The 
record runs: “ we had a servant Biranchi Singh 
who was charged for docoity. I gave evidence 
for him. He ‘was acquitted by the High Court.” 
We think the Government pleader probably 
asked him whether tho Sessions Judge dis- 
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believed the alibi, set up by Biranchi Singh 
in that case, which alibi was supported by 
Mr. Savi’s evidence. What the Government 
pleader himself says is “ When I put the 
question to Mr. Savi, in regard to which his 
statement is recorded, I wanted to show, most 
probably, that his ovidence was not believed 
by the Sessions Judge.” Now, how came tlie 
Government pleader to put this question ? 
‘He is a very experienced practitioner and Was 
been Government pleader for over 18 years. 
He admits that he had not read the Sessions 
Judge’s judgment in Biranchi Singh’s case; 
and he also admits that if he had read it, he 
could not have put the question—and this Js 
obvious, because he would then have realized 
that the question would have been an useless’ 
as it was improper. He did, however, put the 
question. We do not think he had instructions 
to put the question. He says “I myself knew 
of the case of Biranchi Singh and needed very 
little instruction.” Ashe had not read the 
judgment of the Sessions Judge, his personal 
knowledge or recollection can only have 
amounted to this—namely, that Mr. Savi had 
sworn in support of Biranchi Singh’s alibi, 
and that in spite of this the Sessions Judge 
convicted Biranchi Singh. [sit not very likely, 
that putting these two cirenmstances together 
the Government pleader himself fell into a 
similar error as the appellant, and drew the 
wrong inference that the Sessions Judge had 
disbelieved Mr. Savi and was thereby induced 
to cross-examine Mr. Savion the point P Mr. 
Savi’s answer appears atthe very end of a 
rather long cross-examination, and we think 
that if the appellant, who is described as an 
experienced and acute pleader, had known the 
real facts of Biranchi Singh’s case, he would 
certainly in re-examination have cleared up 
the matter by asking Mr. Savi (bis own wit 
ness) if he had not, ag a matter of fact, be 
believed even by the Sessions Judge. On 
the other hand, if as it appears, he knew no- 
thing beforehand of Biranchi Singh’s case, it 
is possible that the inference which the ap- 
pellant drew at the time, from the way in 
which the answer is recorded, was that Mr. 
Savi admitted or at least, left it open to im- 
plication that as a fact he had been disbelieved 
by-the Sessions Judge but that his veracity 
had been established by the High Court. If 
this was the inference which he drew at the 
time he might well have thought it quite 


munecessary to re-examine him on the point 
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thinking that it was enough that the High 
Court had believed his witness. 4 

In the petition of complaint in this case it 
is stated that the appellant put the questions 
intending to harm and injure the complain- 
ant’s reputation and that tho complainant had 
reason to believe that the appellant was dis- 
satisfied and annoyed with tho manager of the 
Boneli Raj and with the complainant and put 
the questions maliciously knowing that he 
was making a false and untrue allegation and 
insinuation in order to satisfy his personal 
grudge. In the course of his exhaustive and 
very able judgment, the learned District Ma- 
gisprate, Mr. Lyall, has distinctly found that 
there is no evidence to prove express malice 
on the part of the accused or any reason to 
believe that he had any personal motive 

\ or animus against Mr. Savi. He goes on to 
say, however, quoting from Collett that 
malice is of two kinds, malice in law and 
malice in fact. Malico in Jaw is where a 
wrongful act (e.g., the defamation of another) 

‘is done without just cause or excuse. He 

“then goes on to consider whether the ap- 
pellant, when he put the questions, had just 
cause or excuse. He finds that he was not 
instructed to put the questions and he also 
finds that he had no right to rely implicitly on 
his recollection of what Mr. Savi had said in 
Lal Behari Singh's case and in short, that in 
any cage he should certainly not have drawn 
the inference which, he says, he drew, because 
it was not the only or true inference which he 
could have drawn and that, therefore, he acted 
without just cause or excuse. 

The learned Sessions Judge has come to no 
finding on the question of express malice hold- 
ing that it was unnecessary to decide the point. 
To us it seems a matter of very great impor- 

ce and we have no hesitation in coming to 

conclusion arrived at by Mr. Lyall. We 
do not think that the appellant had the slight- 
est personal motive in the matter. We believe 
that he was acting entirely in the interest of 
his client and the only question which we have 
to decide is whether, on the facts of this case 
the appellant is oris not protected by the 
9th exception to sec. 499. We are entirely of 
opinion that ho is, The learned District Ma- 
gistrate seems to be of opinion that the ap- 
pellant should not have put the first question 
merely relying on his memory without first 

. perusing the records of the case to verify his 


recollection and, more especially, should not 
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have relied on his memory when the pleaders 
on the other side warned him that he was 
mistaken. But the records of the case were 
not.in the Court and we certainly do not think 
that the Court would or should have adjourn- 
ed the taking of further evidence of Mr. Savi 
to enable the appellant to examine a record 
deposited in some other Court. It seems to 
us it would be very dangerous to tie the hands 
of counsel in this way. We find on examina- 
tion that in fact, the appellant’s memory of 
the incident was substantially accurate. Tho 
mistake he made was in the inference he drew 
from what he remembered to be Mr. Savi’s 
answer. But this inference was o possible 
one, although not of course the necessary in- 
ference to be drawn and we think that if the 
accused, rightly or wrongly, did draw this in- 
ference, he was bound, in the interest of his 
client, to rely on hisown recollection. It seems 
to us specially in the Mofussil of this country 
where instructions, tothe personal knowledge of 
one of us are very commonly inaccnrate and 
misleading, that a pleader would certainly be 
at least as much justified in acting on his 
own recollection ason specific instructions 
and we do not think that, because he has 
drawn merely a wrong inference from a fact, 
that that of itself, in the absence of any malice, 
should take him out of the 9th exception to 
sec. 499. We agree with the remarks of 
Jardine and Farran, JJ., in re Nagari Trik- 
amji (1), which were recently referred to with 
approval by Chandavarkar and Knight, JJ., 
in Emperor v. Purshottamdas Ranchhoddas (2), 
namely, “ when a pleader is charged with de- 
famation in respect of words spoken to or 
written while porforming his duty as a pleader 
the Court ought to presume good faith and 
not hold him criminally liable unless there 
is satisfactory evidence of actnal malice 
and unless there is cogent proof that unfair 
advantage was taken of his position as 
pleader for an indirect purpose.” In this 
case, as we have pointed out there is no evi- 
dence of any express malice and the alleged, 
unfair advantage taken of his postion with- 
out due care and attention turns out to be at 
most a very natural though asit happens a 
wrong inference evidently ‘made at the time 
Mr. Savi was examined in “Lal Behari’s case, 
and used in apparent good faith in the later 
case, entirely in the interest of his client and 
not for his own ends. 
(1) 19 B. 340. (2) 9 Bom. L.R. 1287, 
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For these reasons, we make the rule absolute 
and direct that the conviction be set aside and 
the fine, if paid, refunded. 

Tule made absolute. 





CALCUTTA HIGH COURT, 
Ummu, Revision No, 28 or 1896, 
September 6, 1897. 

Present :——Mr. Justice Macpherson and 

Mr. Justice Wilkins. 
BINDUBASHINI CHAUDHURANI 
AND ANOTHER—-DEFENDANTS-—PETITIONERS 
versus 
SRIMATI JAHNAVI CHAUDHURANI— 
PLAINTIFF— OPPOSITE Parry. 

Specific Relief Act (I of 1977), 8 9—-Suit for posses- 
sion—Actual bodily possession—Dispossesston of direct 
tenants—Jurisdictson—Non yoinder of parties. 

Section 9 of the Specific Relief Act does not apply 
only to cages in which there was an actual bodily posses- 
sion of which tho plaintiff was deprived ; but where the 
complete ouster of the direct tenants in actual occupa- 
tion of the land is the ouster of their immediate land- 
lord to whom the rent is paid, the lattor may bring a 
suit under thatsection. Tarini Mohun Mazumdar v. Gunga 
Prasad Chuckerbutty, 14 0. 649, distinguished. In re 
Sutherland, 9 B. L. R 220 ;18 W. R. 11, Or, referred to. 

Non-joinder of parties does not affect the jurisdic- 
tion of the Court. 

This was an application under sec. 622 of 
the Civil Procedure Codo, 1882, for the revi- 
sion of an order under see. 9 of the Specific Re- 
lief Act, 1877, passed by the Munsif of Pabna, 
in Suit No. 28 of 1896 in his Court. 

Str Charles Paul, Advocate General, Babus 
Jogesh Chandra Roy and Mukunda Nath Roy, 
for the Petitioners. 

Mr. Hill, Babus Sri Nath Das, Basanta 
Kumar Bose, Dwarka Nath Ohuckerbutty and 
Kritanta Kumar Bose, for the Opposite Party. 

Judgment._We are asked to hold that the 
plaintiff was not dispossessed of immoveable 
property within the meaning of sec. 9 of 
the Specific Relief Act (I of 1877) and con- 
sequently that the Munsif had no power under 
that section to give her a decree for posses- 
sion. 

The suit related to about 800 bighas of 
chur land and the facts found are that that 

+ land was in the occupation of persons who were 
cultivating it as the tenants of the plaintiff 
to whom the rent was paid, and that the 
defendants’ men forcibly drove all those tenants 
of the land and took possession of it for the 
defendants. On these facta the Munsif found 
that the plaintiff hafl been dispossessed. 
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The dispossessed tenants are not parties to 
the suit. It is argued that the section only 
applies to cases in which there was an actual 
bodily possession of which the plaintiff was 
deprived and it is said that the only persons 
who could have maintained a suit under the 
section to recover possession of this Jand were 
the tenants who had been dispossessed, 

We have not been referred to any caso in 
which this narrow construction of the section | 
has been adopted and we are not prepared to 
adopt it. 

The Court acting under the section has to 
find a dispossession and in order to find thaf-~ 
must find a previous possession of the land. è 
Sir Richard Couch pointed out in Sutherland's 
case (1) there are cases in which a person would 
properly be said to be in possession although 
there was no bodily possession by him, such 
as the possession of a master by his servant, . 
the possession of a landlord by his immediate’ 
tenant, the person who pays rent to him, the 
possession of the person who has the property 
in the land by the usufructuary—all these | 
cases, he considered, came within the meaning ~ 
of the word “ possession ” as used in sec. 818 
of the old Criminal Procedure Code (XXV of 
1861). The Magistrate had under that sec- 
tion to determine, if he could do so, who was 
in actual possession of the land about which 
the dispute existed at a particular time and 
he was to maintain that person in posses- 
sion. 

It does not of course follow that the 
possession contemplated in sec. 9 of the Specific 


‘Relief Act is the same as that but we see no 


reason why it should not be. We are certainly 
not prepared to hold that the dispossession 
of the tenant who is in actual occupation of the 
land cannot in any case be the dispossession 
of the landlord under whom he holds the la: 
and to whom he is paying the rent for A 
We think there are cases and this is one of 
them in which the complete ouster of the 
tenant in actual occupation of the land is the 
ouster of his immediate landlord to whom the 
rent is paid. 

We need not refer to the class of cases in 
which there is an intermediate holder between 


“the cultivating tenant and the superior landlord 


asserting dispossession or to the class of cases 
in which a tenant holding for a term is 
dispossessed of a portion of his land but the 
tenancy as regards the whole continues. We 
(1) 9 B. L. B. 229, 18 W. R. 11, Cr, f 
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aro dealing only with the facts of this case as 
found. Here if the tenants had left or aban- 
doned the land it would have come at once 
into the direct possession of the plaintiff. 
Their possession was her possession and she 
has, we consider, been dispossessed within the 
meaning of the section. Itis- said that the 
tenants ought at least to have been made 
parties to the suit, we need not consider that 
aga non-joinder of parties would not affect 
the jurisdiction of the Court and we aro 
dealing only with the jurisdiction of the Court 
to entertain the suit under the section in 
question. The ease of Tarini Mohun Mazumdar 
v. Gunga Prasad Ohuckerbutty (2) is clearly 
dtstinguishable. There the tenants continuing 
in possession attorned to the defendants and 
refused to pay rent to the plaintiff, it was 
held that this was not a dispossession of the 
plaintiff within the meaning ofsec. 9. Nothing 
more was decided. Stress was laid on the 
circumstance that the plaintiff's raiyats were 
in possession and althongh there are some 
remarks in the judgment which might favour 
the contention now put forward, the Court 
abstained from expressing any opinion as to 
what the plaintiff's position would have been 
if the plaintiff's raiyats had been dispossess- 
ed. 

Accepting the facts as found by the Munsif 
we think the caso comes within the section 
and we discharge the rule with costs, 5 gold 
mohurs. 


Tule discharged. 
(2) 14 0. 649. 


CALCUTTA HIGH COURT. 
Crvit Rute No. 1401 or 1891. 
March 21, 1892. 
Present :—Mr. Justice Norris and 
Mr. Justice Beverley. 
BINDUBASHINI CHOWDHURANI~ 
PuLAINTIFE 
VETSUS 
JANHOBI CHOWDHURANT AND ornsrs— 
DEFENDANTS. 

Oivil Procedure Code (Act XIV of 1882), 8. 622 
Where no great mjusiwe or great inconvenience, no 
interference by High Court. 

The High Oourt will refuse to oxercise the extraordi- 
nary powers conferred upon it by sec. 622 of the Civil 
Procedure Oode, 1882, unloss it is satisfied that either 
great injustice or great mconvenienco wonld follow 
from its not exercising that power, 


Sir Charles Paul, Advocate-General, Mr. 
Bonnerjee, Babus Basanta Ooomar Bose, Kritanta 
Kumar Bose and Dwarka Nath Chuckerbutty, 
for the Petitioners. 

Mr. Evans, Babus Mohini Mohun Roy, Jogesh 
Chandra Roy, Mukunda Nath Roy and 8. Bose, 
for the Opposite Party. 

Judgment.—We are of opinion that this rule 
must be discharged. 

The facts briefly stated appear to be 
these :—~ 

The plaintiff through his raiyats had been 
in possession of certain lands. In 1297, owing 
to great floods, these lands were completely 
submerged and the plaintiff’s tenants sought 
safety for themselves and property by forsaking 
the submerged lands and going to some higher 
lands. When the flood was subsiding the 
plaintiff's raiyats intended to go back and 
oceupy the lands which they had been obliged 
to forsake owing to the flood. The defendant 
was anxious to get possession of these lands, 
and as a matter of fact, when the flood receded. 
there was a race between the plaintiff’s raiyats 
and the defendant’s raiyats as to who should 
get possession of the flooded lands first. The 
defendant's raiyats succeeded in the race and 
were the first to gain physical possession by 
putting foot upon the submerged lands. There- 
upon the plaintiff bronght suit under the pro- 
visions of sec. 9 of the Specific Relief Act and 
the Sub-Judge has given a decree in favour of 
the plaintiff. 

The rule was granted by another Bench 
calling upon the plaintiff to show cause why 
the decree of the Sub-Judge should not bo set 
aside, upon the ground that the Sub-Judge 
had no power to entertain the suit. 

It has been argued to-day by Mr. Advocate- 
General and Mr. Bonnerjee that the Sub-Judgo 
had no jurisdiction to entertain tho suit, for 
this reason, Ib is said that the provisions of 
sec. 9 of the Specific Relief Act only apply 
where there has been an anterior and actual 
physical possession by or on behalf of the 
party against whom the suit is brought under 
sec. 9 of the Specific Relief Act, and the case 
in Tarini Mohun v. Gunga Prasad (1), a case 
decided by the Chief Justice and Mr. Justice 
Ghose, is cited as an authority for that 
proposition. 6 f 

It does not appear to us to be necessary to 
express any opinion upon that cage or to say 
what does or does not constitute a disposses- 

(1) 14 0. 649, ‘ 
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sion within the meaning of sec. 9 of the 
Specific Relief Act. Nor does it seem to us to 
be necessary to say anything as to whether 
an erroneous finding upon the question of 
what does or does not constitute dispossession 
is an exercise of jurisdiction by the Sub-Judge 
with which he was not ‘vested according to 
law. This Court has always refused to exercise 
the extraordinary powers conferred upon it 
by sec. 622 (which we may call a revisional 
section) unless it is satisfied that either great 
injustice or great inconvenience would follow 
‘from its not exercising that power. We do not 
think that any injustice has been done to Mr. 
Advocate-General’s client, neither do we think 
that he would suffer any great amount of 
‘Inconvenience by the order of the Sub-Judge. 
‘So far from their having suffered any injustice 
it appears that if there are any merits in this 
case (upon which we express no opinion as we 
have not read the evidence) upon-the admit- 
ted facts, the merits appear to us to be with 
Mr. Evans’ client, because it is admitted that 
when the floods receded-the defendant resort- 
ed to a mere subterfuge in order to endeavour 
to obtain possession of the lands’ which had 
previously rightly or wrongly been in the 
possession of the plaintiff through his raiyate. 
Therefore we do not consider that it would be 
- a reasonable exercise of discretion to interfere 
in this case. 

We think this rule should be discharged. 
We desire to add that this appears to have 
been the view of the Judges who granted the 

- rule. for we find them saying “we have some 
doubt whether sec. 622 applies to such a case, 
and whether the Court having regard to tho 
recent decisions of the Privy Council upon 
sec. 622, has power in this case to interfere 
under that section. We mention this lest the 
fact of issuing the mle should be supposed in 
any way to preclude the other side in showing 
cause from contending that the Court cannot 
act under that section, A rule not dissimilar 

- to this was granted in-a case reported in 
Tarini Mohun v. Gunga Prasad (1) (the case 
we have referred to) by the Chief Justice and 
Justice Chunder Madhub Ghose. We grant 
the rule with these observations and the 

* record will be sentefor. ” 

We assess theehearing fee at five gold 
mohurs, 

$ Rule discharged. 


‘ 


CALCUTTA HIGH COURT. 
Civa Ruiz No. 2926 or 1908. 
January 11, 1909. 

Present :—Mr. Justice Sharfuddin and | 
Mr. Justice Coxe. 

JANOKI NATH ROY CHOWDHURY 
AND OTHERS—DEFENDANTS—~PETITIONERS 
versus 


DINAMANT CHOWDHURANI— 


Prarntiurr—Opposire PARTY. 
Bpecific Relief Act (I of 1877), 8. 9—Possessn y sut— 
Subject malter of dispute ceasing to ewist on date of 
judgment—Juriediction of Court ousted or not—Actual 
physical possession—-Pont not specifically raised 1m 
Rule, not necessary to decide- actice. bg 
Even if ıt be assumed that a total and permanent 
diluviation of the subject matter of disputo in a swit, 
under zec. 9 of the Specific Relief Act, on the date of 
judgment, may oust the jurisdiction of the Court, yet 
whero the poperty waa in existence when tho suit was 
instituted and there was nothing to indicate that it 
had ceaged to exist when the judgment was delivered; 
held, that the Court had jurisdiction, although after 
the decision both parties intimated that the land had 
been washed away and could not be found in the 
locality. 
It is not necessary for the Court to decide a 


point which is not specifically raised in a rula 


MBL 

Quere- If a party holds possession through his 
tenants, whether he has got the right to sae rf he is 
dispossessed, under s. 9 of the Specific Relief Act ? 


* Sonaton Shome v. Sheik Helim, 6 0. W. N. 616; Bindu- 
_ bashint Chaudhurani v. Smmati Jahnawi Chaudhurant, 


18 C. W. N. 808, 1 I. O. 160; Bendubashini v. Janhobs, 
18 C. W. N. 807 Note ; 1 I. ©. 151, referred to. 


Mr. 8. P. Sinha, Advocate-General, Babus 
Jogesh Ohandra Roy and Girija Prosunno Roy 
Chowdhury, for the Petitioners. 

Babus Basanta Kumar Bose, Kritanta 
Kumar Bose, Umesh Chandra Ghose and Pro- 
kash Chandra Sarkar, for the Opposite Party. 

Jadgment.—On an application by the defend- 
ants under geo, 622, ©. P. C., a rule was 
granted to them in the following terms: 
“Let a rule issue calling on the opposite 
party to show cause why the judgment and 
decree of the lower Court made under sec. 9 
of the Specific Relief Act, on the 80th May 
1908, should not be set aside as being wholly 
without jurisdiction, the subject-matter in 
the suit being no longer in existence. ” 

Tt appears that the suit was instituted on 
the 18th July 1904 and after deplorabledelays 
was disposed of on the 30th May 1908. It is 
contended on behalf of the defendants that the 
subject matter of the suit was not in existence 
on the day the judgment was passed, having 
been washed away, and in support of that 
contention, Order No. 84 of the order-shect, 
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dated the 1st June 1908, has been referred to. 
In that order we find that a certain gentleman 
was appoined to find out the land deereed by 
referenco to the papers on tho record. Then 
Order No. 86 of the 10th June 1908 shows 
that both parties mtimated to the Court that 
the land had then been washed away and that 
it could not be found in the loeality. Tt is, 
therefore, contended that when the subject- 
matter of the dispute had ceased to exist the 
learned Subordinate Judge had no jurisdiction 
to pass any order under sec. 9 of the Specific 
Relief Act. 
The rule was granted only with reference 
to the order, dated the 30th May 1908, as 
Wing wholly without jurisdiction on the 
ground mentioned in the rule. We have been 
informed by the learned Advoeate-General 
who appears in support of the rule that it was 
understood at the time when the rule was 
i granted that another question raised in the 
\ application of the defendanis should also be 
\ considered, namely, that when it was admitted 
ithat the plaintiff had not physical possession 

f the land, but that it was her tenants who 
were in actual physical possession no case 
could lie under sec. 9 of the Specific Relief 
Act. 

With regard to this last point we have been 
referred to a good many authorities of this 
Court. We find that the authorities on the 
subject are conflicting. On behalf of tho 
plaintiff two unreported judgments ono, dated 
the 6th September 1897, in an application in’ 
Suit No. 28 of 1896, Bindubashint Ohaudhurant 
v. Srimati Jahnavi Chaudhurant (1), in the 
Court of the Subordinate Judge of Pabna 
and the other in Civil Rule No. 1401 of 
1891 (2), dated the 21st March 1892, have been 
nited, and in these two judgments it was 
distinctly ruled that if a party holds posses- 
sion through his tenants ho has got the right 
to sue, if he is dispossessed under sec. 9 of tho 
Specific Relief Act. In the case of Sonaton 
Shome v. Sheik Helim (3) it was held other- 
wise. 

This being a case under sec. 622 of the 
Code, and the contention based on the decision 
in Sonaton Shome v. Sheik Helim (3) not 
being specifically raised in the rulo, we do 
not think it is necessary to decide this con- 
tention. It might be necessary, in order to 


m 18 0. W. N. 308, 1 L C. 150. 
6 18 0. W. N. 807 Note ; 1 I. C. 151. 
3) 6 0. W. N. 616. 


decide it, to make a reference to a Full Bench, 
and this case is certainly not of sufficient 
importance to justify such a course. There 
remains the question of the jurisdiction of the 
Subordinate Judge to award possession of dilu- 
viated land. On this point the materials before 
us do not authorise interference with the Sub- 
ordinate Jndge’s order. When the suit was 
instituted the property was in existence, nor 
was there anything before the Subordinate 
Judge, when he delivered judgment to indicate 
that it had ceased to exist. But when next 
day it became necessary to prepare the 
decree it appeared from the statements of both 
partiea, which may have been the informal 
observations of their pleadera, that the land had 
been washod away and was not then to be 
found, It was then tho beginning of the 
rains when the rivers had begun to rise. 
Assuming, therefore, for the sake of argument 
only that total dilnviation might onst the 
Court's jurisdiction (an assumption, we may 
say, that it might be very dangerous to draw 
unreservedly in lands subject to constant 
fluvial action) yet the mere recital in Order 
No, 86 quoted above does not seem to us to 
justify a finding of total and permanent diluvi- 
ation such as might furnish a basis for the 
petitionor’s plea, that the jurisdiction had been 
wholly ousted. In this view we are constrain- 
ed to discharge the rule with costs, 5 gold 
mohurs. 

Rule discharged. 





CALCUTTA HIGH COURT. 
Sxcoxp Cry Appeat No. 1912 or 1906. 
July 27, 1908. 
Present :—My. Justice Caspersz and 
Mr. Justice Sharfuddin. 

HIRALAL MARWARI—Priawtor— 
APPELLANT 
versus ` 

CHANDRABALI HALDARIN AND OTHERB-—- 
DEFENDANTS-— RESPONDENTS. 

Hindu Law—Mitakshara--Father standing as surety 
—Antecedent debt— Liability of family property—-Per- 
sonal Liability of son. 

Where a Mitakshara father executed a security bond 
for a mortgage-debt and stipulated that if the moft- 
gageo were prevented from holding possession or from 
collecting the rents tho debt would be recovered with 
damages from certain specified plota belonging to the 
family of the surety, and it was found ‘that the surety 
bond was not given on account of any antecedent debt, 
but that the father recklessly incurred the debt without 
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any legal necessity and not for the benoft of the family, 
and the mortgagee snod the son of the surety to enforco 
his rights undor the land, more than six years after the 
mortgageo was dispossessed from tho mortgaged pro- 
perty ; held, that the father having stood surety for the 
payment of money which he might never havo to pay, 
cannot bo said to have incurred a debt, which, apart 
from any question of legal necossity or benoflt of the 
family, can be regarded as a debt binding on the fumily 
property in the hands of his son who might havo bo- 
come personally liable to fall the condition of tho 
surety bond, and the property in his hands would havo 
remained bound to that extent ; but inasmuch as the 
personal remedy of the plaint against tho son is 
barred, his claim is incompetent. 

The Maharaja of Benares v. Ram Kumar Misir, 26 A 
611, following Tukaram Bhat v. Gangaram Mulchand 
Gujar, 23 B. 454, and Sitaramayya v. Venkataram- 
anna, 11 M. 378, referred to. 

Mohim 


Appeal from a decree of Babu 
Chandra Sarkar, Sub-Judge of Manbhoom, 
dated the llth of July 1906, affirming that of 
Babu Kiran Chandra Mitra, First Class Munsif 
of Purulia, dated the 11th of April 1906. 

Babas Nalini Ranjan Ohatterji and Lalit 
Mohun Ghose, for the Appellant. 

Babus Golap Chandra Sarkar and Sarat 
Chunder Dutt, for the Respondents. 

Judgment:—On the 13th Falgoon 1295 
(1888), Manee Misra, father of the defend- 
ant No. l, executed a surety bond in favour 
of Kaliram Marwari father of the plaintiff. 
The bond recited that Janaki Debya had bor- 
rowed money from Kaliram Marwari on mort- 
gage with possession, in lieu of interest, of a 
plot of land, to secure paymont of interest on 
the money borrowed by Janaki Debya, and 
Manee Misra covonanted to stand surety for 
payment of the sum of Rs. 161 mentioned in 
the deed of mortgage, and stipulated that in 
case Kaliram Marwari were prevented from 
holding possession or from collecting the rents 
the debt due to him on the deed of mort- 
gage would be recovered with damages from 
two specified plots of land, and that neither 
he nor his heirs would take any objection or 
exception thereto. The two plots of land so 
made liable under the surety bond wero, 
therefore, hypothecated for the purpose in- 
dicated. The land mortgaged by Janaki Debya 
having been sold and the plaintiff dispossessed, 
he brought a gnit to enforce the lability ac- 
cepted by the surety Manco Misra. 

~The suit has been dismissed by both tho 
lower Courts. It hag been held, on the ques- 
tion of limitation, that the personal remedy of 
the plaintiff, against the defendants, is barred, 
and this finding has not been challenged before 
us. In fact, the suit was filed more than six 
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years after the date of tho plaintiff’s dis- 
possession. But the contention raised before 
usis that although the personal remedy is 
barred it is open to the plaintiff to proceed 
against the ancestral property of the de- 
fondant No. 1 which was hypothecated for the 
father’s debt incurred as a surety. 

The defendant No. 1 and his father were 
governed by the Mitakehara Law, and the 
Subordinate Judge very correctly says that 
the only question for consideration is-——whe- 
ther, under the Mitakshara Law, the security 


bond (dated the 13th Falgoon 1295) is bind-_ 


ing on the defendants or not. Ho has foum, 
that the secnrity bond was not executed by thé, 


defendant No. 1's father on account of arty’, 
the debt was recklessly in- . 


antecedent debt ; 
curred by him without any legal necessity and 
not for the benefit of the family. 


In these circumstances, can it bo said that ` 
the ancestral property of the son is liable for , 
his father’s debt, becanse it was hypothecated 


under the security bond of tho 13th Falgoon 
1295 P There isno authority directly in point 
of this Court, but our attention has been call 

ed to the case of the Maharaja of Benares v. 
Ram Kumar Misir (1), in which two cases of 
the Bombay and the Madras High Courts, 
respectively, were followed, namely, Tukaram 
Bhat v. Gangaram Mulchand Gujar (2) and 
Sitaramayya v. Venkataramanna (3). Tt was 
held by Sir John Stanley, Chief Justice, and 
Mr.Justice Burkitt, in the Allahabad case (1) 
(to quote tho head-note) that “under the Hindu 
Law, the sons ina joint Hindu family are 
liable as such for the due fulfilment of an 
engagement entered into by their father as 
surety for the payment of rent by a lessee in 
accordance with the terms ofthe lease.” The 
facts of these cases, upon which reliance has 
been placed for 
not similar to those of the case with which we 
are now concorned, because in none of those 
cases was there any question raised as to the 
effect of the personal remedy against the son 
being barred by tho six years’ rule of limitation. 
Here, no suit was brought against the defend- 
ant No. 1 for over rix years. The plaintiff can- 
not, therefore, cnforce his remedy against the de- 
fendant personally, nor against the joint family 
property derived from his father and now in 
the possession of the son. The plaintiff, how- 


(1) 26 A. 61L. 
(2) 23 B. 454, 
(3) 11 AL 373, 
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er, seeks to enforce, what may he called, a 
perior remedy, namely, against the property 
ypothecated in the surety bond. But it 
pears tous that the property, as such can- 
t ba regarded as subject to hypothecation 
kcopt through the medium of the son of 
e original mortgagor. Jf the property in 
he hands of the son cannot be touched at the 
uit of the mortgagee, we do not see how any 
Zeeution can bo levicd against the self-samo 
roperty without the intervention of any 
erson holding the property and representing 
it in the litigation. The pious duty of a son 
tê pay his father’s debt involves the joint 
family property; but that obligation having 
ased on the findings of both the lower Courts 
(because the debt was not an antecedent debt), 
it appears tous that the property has also 
peased to be bound. 
The liability which became matured and 
rising out of the default of Janaki Debya, for 
hom Manee Misra stood surety, was not an 
ctual debt on the date of the surety bond, the 
3th Falgoon 1295. It was not a debt ante- 
cedent to that transaction; it was not an 
obligation for which Manee Misra could have 
been made lable on the date of the surety 
‘bond. Possibly, no default might have oc- 
curred and, in that event, the condition of the 
bond would have been of no effect. In our 
opinion, Manee Misra having stood surety for 
the payment of money which he might never 
have to pay, cannot be said to have incurred a 
debt which, apart from any question of legal 
necessity or benefit of the family, can bo 
regarded asa debt binding on the family 
property in the hands of hia son. The son 
might have become personally liable to fulfil 
the condition of the surety bond and to dis- 
charge his father’s debt, and the property in 
his hands would have remained bound to that 
extent through the medium of the son. But 
inasmuch as the personal remedy of the plaint- 
tiff is barred, we think that the medium as 
well as the property must disappear from the 
region of controversy and the claim of tho 
plaintiff held to be incompetent. 

In Mr. Mayne’s work on Hindu Law and 
Usage, 7th edition, page 389, the learned com- 
mentator says:— Jagannath denies that a 
son is not liable for the debts of his father as 
surety, and says with much reason, that if by 
a toll is meant one payable at a wharf or the 
like, that is a canse consistent with usage and 
good morals and it ought to be paid.” Inthe 
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footnote there is an observation “as regards 
suretyship, the son s liability has been express- 
ly affirmed, ” and the cases to which our atten- 
tion has been called are citedin that footnote. 
We do not desire to Jay down any principle in 
conflict with the decisions of the High Courts 
of Allahabad, Madras and Bombay. Those 
decisions will require examination, with re- 
ference to the original texts, in some case that 
may come before this Court ona future oc- 
casion. But, in the peculiar circumstances of 
the present case, we do not think that the view 
contended for by the plaintiff-appellant can 
be accepted. 

For these reasons, therefore, we affirm the 
decision of the lower Appellate Court and dis- 
miss this appeal with costs. 

Appeal dismissed. 


` 





CALCUTTA HIGH COURT. 
Szconp Cryin APPEAL No. 1919 or 1906. 
August 4, 1908. 

Present :—~Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
MUKTAKESHI DASI—PLAINTIFE— 
APPELLANT 
versus 
PULIN BEHARI SINGH AND OTHERS— 
DEFENDANTS—-RESPONDENTS. 

Bengal Tenancy Act (VIII of 1835), s8. 22, 26-—~“ by 
transfer, succession or otherwise,” meaning of —Kyusdem 
generis—-Death of raiyat without heiwrs—Landlord takes 
free from incumbrance. 

The words “ by transfer, succession or otherwise,” in 
sec. 22 of the Bengal Tenancy Act, do not ombrace the 
case of vesting by death of an occupancy raiyat with- 
out heirs under sec. 26 of the Act, for in construing 
the words “or otherwise” it should be held that the 
matters reserved must be ‘ejusdem generis.’ Badan 
Chandra Das v. Rajeswari Debya, 2 C. L. J. 570, 
followed. 

Therefore, where an occupancy raiyat mortgaged his 
holding and then died without heirs, all his interest 
in the holding ceased and became extinct and with it 
the security of the mortgage. 

Appeal from the decree of Babu Umesh 
Chandra Sen, Sub-Judge of Birbhum, dated 
the 4th of July 1906, reversing that of Babu 
Shidhessur Chakravarti, Munsif of Suri, dated 
the 23rd of November 1905. 

Babus Nalini Ranjan Chatterji and Rajendra 
Chandra Ohakraburty, for the Appellant. 

Babu Sajani Kant “Sinha, for the Res- 
pondents. ` 

Judgment.— A deceased occupancy raiyat 
named Becharam Gossain mortgaged his hold- 
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ing of 7} bighas to the plaintiff in Asar 1309. 
Ho subsequently died leaving one brother 
Bonomali who has also died without leaving 
any heir and the landlord has taken over tho 
holding. The plaintiff sucd the landlord, 
defendant No. 2, and two other persons Nobin 
Chundra Gossain, defendant No. 1, and his wife 
defendant No. 8 who, ho alleges, are in 
occupation of the land. It is not contended that 
they are in any way tho heirs of Becharam 
but defendant No. 1 who appeared said that 
his wife defendant No. 8 got the land as a 
gift from Becharam. The Munsif in the 
first Court disbelieved thestory of gift and 
found there was cause of action against de- 
fendant No. | as he was in possession, He 
also found that the vesting of a jote in the 
landlord on failure of the heirs of a deceased 
tenant cannot destroy a subsisting mortgage 
lien. He accordingly gave the plaintiff a 
mortgage decree. 

In appeal the learned Subordinate Judge 
found that defendants Nos. I and 3 had no 
subsisting interest in the land and against 
this finding nothing has heen urged before us. 
As regards the vesting of the holding in tho 
landlord, defendant No. 2, he held that 
under sec. 26, Bengal Tenancy Act, there is 
no saving clause respecting tho right of third 
persons as sub-lessees or mortgagees and the 
landlord, defendant No. 2, therefore did not 
take the holding subject to plaintiff's mort- 

age. 
> regards the questión of transferability 
he rightly held thatit does not arise in his’ 
view of the case though he decided in fact 
against the custom as regards the jote in suit, 

It is urged before us in second appeal 
that the words of sec. 22 of the Bengal 
Tenancy Act “by transfer, succession or other- 
wise, ” embrace all cases of devolntion or vest- 
ing from whatever cause arising or that in any 
case they embrace the case of vesting by death 
of the tenant without heirs under sec. 26. 
But in construing words like “ or otherwise ” 
it has always been held that the matters re- 
served must bo ‘ejusdem generis” and this is 
very clearly brought out in the case Badan 
Chandra Das v. Rajeswari Debya (1), to which 
one of us was a party, in the case of surren- 
ders. The proposition stated in the placitam 
to that case ‘the terms, transfer, succession 
‘or otherwise’ in sec, 22, Bengal Tenancy 
Act, do not mean and include a surrender; the 
© (1) 20. L. J. 570: 
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expression ‘ or otherwise’ as used in the secti 
means or ina similar way’” does not, it i 
true, find a place in these exact words in th 
judgment, but the latter part of the propo 
tion is treated as settled and requiring no e 
position and it is then said that had ther 
been any surrender of an occupancy holdin 
the landlord could not be said to have ac 
quired the land by transfer, succession o 
otherwise within the meaning of the sew 
tion. 

This way of stating the proposition was 
enough for the purposes of that case, but we 
wish to fully adopt the rule as it is Inid dowh 
in the head-note of the case as we are of 
opinion that this is a correct statemont of the 
law. 

It is clear from the special provision in see. 
86, cl. (b) of the Bengal Tenancy Act that see 
22 does not govern a surrender, since speci 
provision had to be made in that clause fo 
the saving ofan incumbrance secured by 
registered instrument and no other rights of 
third parties are recognised. It is also clear 
that the class of casos referred to in sec. 22 
where the interests of the landlord and the 
tenant in the holding become united by 
transfer, succession or other devolution in a 
representative capacity is wholly distinct 
from the class of cases where the landlord r 
enters a vacant holding by virtue of hi! 
original proprietary right and not os the re- 
presentative of any one. 

It is ingeniously argued that the landlord 
in this case is a reversioner and as such has a 
representative capacity but this is a mero play- 
ing with words as the sense in which the land 
reverts to the landlord when vacant has no- 
thing to do with the legal sense of the word 
“ peversioner’” in its limited and representa- 
tive meaning. 

Tt is finally argued that in the case of escheat 
rights of maintenance have been held to sur- 
vive and that the mortgage hen ofthe plaint- 
iff in this cage is an analogous right. 

Obviously there is no substance in this con- 
tention. Rights of maintenance are saved by 
the personal law of the person having them 
and the superior landlord under whatever title 
he takes cannot avoid them. But here it is 
sought to limit the proprietary right of the 
zemindar by a statutory disability imposed by 
sec. 22 of the Bengal Tenancy Act. If that 
limitation does not apply to a case under sec. 
26 as we hold that it does not it cannot be im- 
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ported by any analogy or fanciful interpr eta- 
tion. 

We are, therefore, of opinion that the de- 
fendant No. 2in this case is in possession of the 
land solely in virtue of his original proprietary 
right, that he does not represent the mortgagor 
tenant in any way and that there is not and 
never was any privity of contract between him 
and the mortgagee. Whenthe tenant died 
without heirs all his interest in the holding 
ceased and became extinct and with it the 
security of the mortgage held by the plaint- 
iffe 

‘For these reasons we dismiss this appeal 
with costs. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
Sscorp Crvin Appzat No. 1480 or 1906. 
Jane 12, 1908. 

Present :—Mr. Justice Mitra and 
Mr. Justice Bell. 

PEARY MOHUN ROY—Dereypaxt— 
APPELLANT 


versus 
KHELARAM SARKAR—P aintrer— 


RESPONDENT. 

Limitation Act (XV of 1877), Sch. IT, Arts 109, 120-— 
Meaning of “when the profis are received ””—Mesne 
profits, suit for. 

Where the defendant wrongfully received profits, 
Which were actually receivable by the plaintiff, but 
for an illegal putni sale, which was afterwards set 
aside, the poriod of limitation for a suit for mesne 
profits for the period during which the defendant waa 
in possession, is three years under Art 109 of Sch. II 
of the Limitation Act, andit runs from the time, when 
the profits were received by the defendant and not from 
the time when the plaintiff recovered possession. 

The words “ when the profits are received” in Art. 
d, 8rd column, mean, when the profits are actually 
ived. 

_ Dhanput Singh v. Saraswati Misrani, 19 C. 267, dis- 
inguished, and Kishnanund v. Kunwar Pertab Nar ain, 
00. 785 (P. © ), referred to, 


Second appeal from the decree of 8. B. 
Jhowdhuri, District Judge of Hooghly, dated 
he 22nd May 1907, reversing that of D. N. 
arkar, Sub-Judge of Hooghly, dated 31st 
ay 1905. 

Dr. Rash Behary Ghose and Babu Hari 
aran Sarkhel, for the Appellant. 

abus Nelmadhub Bose and Surendra Nath 
ha, for Respondent No. 1. 

abu Atul Krishna Roy, for Respondent 














2. 
dgment.—The plaintiff was the owner of a 
+ meha} under the Maharaja of Burdwan. 
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The mehal was sold under Reg, VIII of 1819 
for arrears of rent for the year 1306 and was 
purchased by the first defendant. The sale 
took place on the 18th May 1900. After- 
wards, the first defendant transferred the 
property to the second defendant, his wife. 
The plaintiff instituted a suit (No. 64 of 1900) 
for setting aside the putni sale and obtained a 
decree for possession on the 27th February 
1901. He took possession on the lith Sep- 
tember 1901. During the period between the 
18th May 1900 and the 11th September 1901, 
the defendants, or cither of them, were in 
possession of the-putnt property. The plaint- 
iff instituted the present suit for mesne pro- 
fits for the period that the defendants were 
in possession, namely, from 18th May 1900 to 
llth September 1901. 


It is admitted that the claim for the amount, 
if any, recovered by the defendants or either 
of them within three years of 6th April 1904 
(the date of the institution of the suit) is not 
barred by limitation. 


The question argned in the lower Courts 
and also before us is whether the claim for 


‘mesne profits for the period before three 


years of the institution of the suit, t.¢., the 
period from 18th May 1900 to 5th April 1902 
is barred by limitation. The lower Courts 
were of opinion that Art. 120 of the Second 
Schedule of the Limitation Act applied to the 
case and not Art. 109 of the same Schedule 
as contended for by the defendants. In sup- 
port of the view which the lower Courts took, 
they relied on the decision of this Court in 
Dhanput Singh v. Saraswati Misrani (1). That 
was, however, a case not of mesne profits but 
of rent and the question raised in it was whe- 
ther the plaintif who was the landlord and 
was in possession, having himself purchased 
at the sale under the putnt regulation, could 
sue for rent for the period during which he 
was in possession. The answer was that the 
plaintiff was not a trespasser within the 
meaning of the rule that a landlord who 
causes trespass on the land of his tenant is not 
entitled to rent for the period of his trespass. 
All that the Court held in that case was that” 
it was not a trespass of thet kind, that the 
case was distinguishable and that the plaintiff 
would be entitled to recover rent affer giving 
credit for the amount, if any, that he actually 
recovered from the tenang in occupation. 


(1) 19 C. 267, 
+ 
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Art. 109 of the Second Schedule of the 
Limitation Act is clear in its terms. Ib re- 
lates to the profts of immoveable property 
belonging to the plaintif which have been 
wrongfully received by the defendant. In 
the present case, there can be no doubt that 
defendants or either of them wrongfully 
received profits which were actually receivable 
by the plaintif but for the illegal putni sale 
which was afterwards set aside. The period 
of limitation is three years and it runs from 
the time when the profits were received. No 
question arises on the words of the article when 
the cause of action arose P The words ` cause 
of action ” are not used. That the view we 
take is correct is clear from the words which 
follow, in the third column, namely, ““ where 
the plaintiff has been dispossessed by a decree 
afterwards set aside on appeal, when he re- 
covers possession.” 
the conditions under which the period of three 
years may be extended. If a person takes 
possession in execution of his decree and the 
defendant afterwards succeeds in getting the 
decree of the first Court set aside on appeal 
and then retakes possession, his right to sue 
for mesne profits accrues from the date when 
he gets a decree from the Appellate Court. 
That case is excepted from the rule. No other 
case is excepted. We must, therefore, cons- 
true the words “when the profits are receiv- 
ed” as meaning when the profits are actually 
received. We do not see our way of getting 
over a construction which is patent from the 
words used in Art. 109. Art. 120 does not, 
therefore, apply, but, Art. 109 is clearly ap- 
plicable. 

In Ktshnanund v. KunwarPertab Narain Singh 
(2), a contention similar to the one before us 
was raised before the Judicial Committee of 
the Privy Council. It was contended that, 
when the Settlement Officer gave possession 
to a person, the possession was not that of a 
trespasser and it was not wrongful within the 
meaning of Art. 109. The Judicial Com- 
mittee observed, quoting the words of Art. 
109, that the argument could not be supported 

„and the point was practically abandoned by 
the learned counsel who argued the case. We 
are, therefore, of opinion that the decree of 
the lower Appellate Court should be set 
aside, 

But then remains the question whether we 
should remand the caso for a finding as to the 

(2) 10 0, T8b o 
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amount payable by the defendants to the 
plaintiff for the period between the 6th April 
1901 and the 11th September 1901. It ap- 
pears from the Commissioner’s report that 
the sum of Rs. 377-7-8 was vealised by one 
Jadab as gomastha of the defendants for the 
period from Falgun 1807 to 31st Sraban 1808. 
It does not appear that the defendants or any 
of them realized any further sum. The |ja- 
bility of the defendants would be less than the 
sum of Re. 377-7-8. But the learned coun- 
sel for the defendants has no objection to a \ 
decree being passed in favour of the plaintiff 
for this sum preferring it to the harassment 
of a continuation of the htigation for a smañer - 
amount. We, therefore, direct that in leu 
of the decree passed by the lower Appellats 
Court a decree be entered in favour of 
plaintiff for the sum of Rs. 377-7-8. W 
direct that the appellant do get cost of thi 
appeal as well as the costs incwred by hi 
in the lower Courts in proportion to the clai 
dismissed. 

Appeal allowed. 





CALCUTTA HIGH COURT, 
Mrs. Civa Arrear No. 222 op 1906. 
June 30, 1908. $ 
Present :—Mr. Justice Rampini, Chief Judge, 
and Mr. Justice Ryves. 

SATISH CHANDRA MUKERJI—DeEcREE- 
HOLDER, AUCTION-PURCHASER——APPBLLANT 
versus 
Cotoven A. R. PORTER—-JUDGMENT-DBBTOR, 
PETITIOVER—RESPONDENT, 

Fraud—Setting aside of sale-—Practwe—Serrice of 
notice of appeal—Respondent im England. 

Whore a decree-holder’s pleader asked the judg 
ment-debtor’s partner, who mtended to bid in the 
property put up for gale, not to bid, and an agreement 
was come to between them that the deorce-holder should 
sell the property to the said partner, for the amount of 
nis decree, and relying on this assurance of the pleader, 
the patrner did not bid and the property was purchased 
by the decree-holder ; held, that there was no fraud orf 
the part of the decree-holder which would justify th 
setting asido of the sale. Mahomed Mira v. Savi asi 
28 M. 227 (P. 0.), referred to and Woopendra Nath JH 
Brajendra Nath, T O. 346, distinguished 

The best way to serve the notice of an appeal 
the respondent, who had loft for England, is to maji 
ovor the notice to the appellant’s pleader for servi 
on the respondent, through an agent in England to Ji 
appointed for that purpose. ny! 

Appeal from an order of C. P. Beacher po 
Esq., District Judgo of 24-Pergunnahs, dq 
the 4th of Arpil 1906. i 
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paha Hara Prosad Chatterjee and Shoshi 
Sekhar Bose, for the Appellant. 

No one for the Respondent, 

: Judgment, ——This appeal arises out of an 
order of tho Additional District Judge of 
Alipur setting aside a sale in execution of a 
detreo under the provisions of sections 244 and 
831A of the Civil Procedure Code. Tho jnudg- 
meént-debtor in his application stated that 
re had been no attachment of the property 
d, that the decree-holder fraudulently and 
honestly caused the suppression of the ser- 
oo of the sale-proclamation on the property 
ld and that no sale-proclamation was ever 
ed on the property and that the decree- 
older, who was tho auction-purchaser, with 
udulent intention, under-cstimated the val- 
co of the property and purposely abstained, 
vith a view to cause wrongful loss to the 
etitioner and wrongful gain to himself, from 
entioning the share of the petitioner in the 
erty sold. These are the only allegations 
Pfraud. Tho petitioner, however, went on 
to say that “on acconnt of non-publication of 
the sale, there were no bona fide bidders at all 
and although your petitioner’s co-sharer, Mrs. 
Evennett, was present on the first day of the 
salo and sho and the decrec-holder bid against 
each other, on the second day sho desisted 
from bidding any further, and the petitioner 
believes that she was dissuaded by the decree- 
kolder from bidding any further.” In con- 
sequence of all these circumstances, ib was 
alleged that the property had been sold at a 
grossly inadequate price. 

The lower Court has found on evidence— 
and we agree with that finding—that there is 

no reason to suppose that the attachment of 
Diy: res and the service of the sule-pro- 
ation were not duly made. The property 

in question is a leasc-hold of some 17 bighas 
situated at somo distance from Ballygunge in 
a lonely and jungly locality and belonged to 
the judgment-debtors and Mis. Evennett 
who carricl on a farming business upon 
it. The judgment-debtor had erected build- 
ings upon the property and had expended a 
considerable amount of money in so doing. 
The decrec-holde:’s decree at the time of the 
application for sale amounted to Rs. 5.697-7-9. 
The money was duo for materials supplied 
to the judgment-debtor for the erection of 
some of these farm buildings. There wero 
other decrees also outstanding on similar 
accounts. | The lease had two years to ran at 















INDIAN CASES. 


159 


& monthly rental of Rs. 50 with the sti- 
pulation that, if the vent was not paid for two 
months, the lease should terminate ; and there 
was a clause in it under which the lessees had 
the option to buy the property for Rs. 15,000 
and if they failed to exercise this option, the 
buildings that had been erected would become 
the property of the lessor. It appears that 
Rs. 15,000 was not a cheap price for this 
piece of land which, from its locality and 
nature, is unsuitable for anything but farming 
purposes which had not in the past proved 
very successful. Itis not casy, therefore, to 
estimate the market value of the judgment- 
debtor's share in the lease. On the first day 
of the sale, it appears that Mrs. Evennett 
made a bid of Rs. 5,630. This was the 
highest bid on that occasion. It was, however, 
not accepted and the property was put up 
again the next day, when it was knocked 
down to the decree-holder for Rs. 5,685. 

Mrs. Evennett, in her evidence, stated that 
she came intending to bid on the second day 
and was ready to bid up to Rs, 6,000, that 
she did not do so because the decree-holder’s 
pleader asked her not to bid, and an agree- 
ment was come to between them that the 
deerce-holder should sell her the property for 
the amount of his decree and that, relying on 
this assurance of the decree-holdm’s pleader, 
she did not bid. She admitted in her cross- 
examination that she thought that the decrec- 
holder wanted to bid up to his claim. He 
told her that he would settle it for less with 
her; he said he would be reasonable and so 
she asked him to let her pleader know the 
lowest amonnt he would take and to write to 
her on the subject. That was before the gale 
on the second day. She thought the decree 
was for Rs. 5,830; it was not over Rs, 6,000. 
She further stated that she offered the decree- 
holder Rs. 3,000 after the sale. The decree- 
holder himself also gave evidence. He denies 
that he had any talk with Mrs. Evennett be- 
fore the sale. He says, “after the sale was 
over, Mrs. HEvennett asked me whether I 
could return to her the property sold. I said 
I could return it if the decretal amount was, 
paid to me, 1 said I couléretwn itif I got 
Rs. 5,700 decreed by thie Court and nearly 
Rs. 140 the costs of the High Court.” This 
is all the material evidence as to what hap- 
pened. 

On these materials, the lower Court has 
found that Mrs, Evennett was willing to bid ø 

e . 
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up to Rs. 6,000. It says: “aking her evi- 
dence with that of the decrec-holder I think 
there must have been some understanding 
between them that they would not bid against 
each other but that she would get the pro- 
perty back for the amount of the decree.” 
Accepting this finding which is the most 
favonrable to the judgment-debtor that can 
be arrived at, in our opinion it would not bo 
sufficient to justify, as the lower Court right- 
ly held, the setting aside of the sale. The 
lower Court, however, has gone on to hold 
that Mrs. Evennett was in a fiduciary relation 
to the judgment-debtor and was taking ad- 
vantage of her partner’s absence to buy his 
share as cheaply as she could and, to effect 
this, came to an ‘understanding with the de- 
cree-holder. Then, quoting a passage from 
the judgment of the Privy Council in Mahomed 
Mira Ravuthar v. Saviast Vijaya Raghunadha 
Gopalar (1) he held that this arrangement 
was in itself sufficient to vitiate the sale and 
consequently he ordered it to be set aside. 

It appears to us that the learned Additional 
Judge has misapplied the ruling of the Privy 
Council, the ruling on which he relies, Maho- 
med Mira Raruthar v. Sarvast Vijaya Raghuna- 
dha Gopalay (1). The facts of the case are 
set out in Jayintlabdin v. Gopalar (2), and 
are very similar to the facts found in this 
case. In that case, the judgment-debtor was 
a minor under the Court of Wards. His pro- 
perty worth Rs. 15,000 was put up for salo 
under two mortgage decrees. The principal 
judgment-debtor obtained leave to bid at the 
sale and had previously entered into a written 
agreement with one Papanad zemindar to 
purchase the property himself and sell it to 
Papanad zemindar for Rs. 85,000, and it 
was agreed’ between them that zemindar 
should dissuade other persons from bidding 
at the auction. It was found that the zemin- 
dar had dissuaded persons from bidding and 
the decree-holder himsolf bonght the property 
for Rs. 78,000. The application to set aside 
that sale further alleged that tho sale took 
place before the expiration of 380 days from 
the date on which the sale-notice had been 
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“ published, that as a matter of fact the pro~ 


clamation of sale bad not been published in 
the villages and that the petitioner’s interest 
in the villages had not been properly deserib- 
ed. The Court of First Instance held that 
P 28 AL 227. . 
2) 19 M., 315. 
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this contract vitiated the sale. On appeal, 
the High Court of Madras held that this in 
itself was not cnough to set aside the sale. It. 
however, set aside the sale on another ground, 
namely, that the deeee-holder, when he ap- 
plied for leave to bid, had suppressed from 
the knowledge of the Court the fact that ho 
had entered into such on agreement with 
Papanad zemindar and that this suppression 
of fact amounted to fraud upon the Court, 
entitling the judgment-debtor to say that, in 
point of law, no leave to bid was granted. 
Their Lordships said that “the case was ene 
in which there was a duty incumbent upon 
the appellant to disclose all the circumstante'! 
within his knowledge bearing on the questio? 
of the expediency of his being allowed to Dy 

Without such disclosure, it is impossibl i 
the Court to exercise its discretion.” A 

On appeal to the Privy Council, thi 
ment was set aside and the sale was atu. 

The learned Additional Judge relies on 
passage in the Privy Council judgment to Ád 
found on pages 232 and 2833, namely, “ the 
decree-holder was acting in concert with, and 
partially for the benefit of one who stood in 
a fiduciary relation to the infant debtor; and 
there was clearly a conflict between their duty 
and their interest.” Those remarks refer to 
a dictum of the Judges of the High Court of 
Calcutta in Woopendra Nath Sitrcar v. Bro- 
jendra Nath Mundal (8). The facts of that 
case are very different. There the decree- 
holder sought to sell the property belonging 
to a minor who was under the guardianship, 
under the Court of Wards, of one Radha Mo- 
hun who was the uncle of the deeree-holder ` 
and lived jointly with him. In that case it 
was proved that the agent of Radha Mohai 
the manager of the infant judgment-debtc® 
dissuaded persons from bidding at tho sale 
with the result that the decree-holder himself 
bought the property at a cheap price to the 
benefit of both Radha Mohun and bimeself. 

In sotting aside that sale, the learned Judges 
of the High Comt said: We think that 
when liberty is given to a decree-holderv to 
bid at the sale of the judgment-debtor'’s pro- 
perty, he is bound to exercise the most seru- 
pulous fairness in purchasing that property; 
and if he or his agent dissuades others from 
purchasing at the sale, that of iteclf is a 
sufficient ground why tho purchase should be 
set aside.” With reference to these remarks, 
(3) 7 C, 346, 
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their Lordships of the Privy Council said 
that the dictum was too sweeping in its terms. 
At the same time, they pointed out that the 
decision of the Caleutta High Court in itself 
was correct, because the decres-holder there 
was acting in concort with and partially for 
the benefit of one who stood in a fiduciary 
relation to the infant debtor and there was 
clearly a conflict between their duty and their 
interest. 

Now, in this case, Mra. Evennett obtained 

no benefit whatever from the sale, At the 
utmost, she refrained from making a bid, Dbe- 
cise probably she hoped that she would. 
obtain the property more cheaply from the 
decree-holder, but there was no duty on her 
to bid at all and, on her own showing, the 
agreement was that she cyld get the pro- 
perty on payment of the amount of the decree- 
holder’s decree, which she herself stated was 
between Rs. 5,880 and Rs. 6,000. 
We, therefore, think that there was no 
and on the part of the decres-holder, which 
vould justify us in setting aside the sale. 
There are no other grounds for setting aside 
the sale. We, therefore, set aside the order 
of the Court below and decree the appeal with 
costs, 5 gold mohurs. 


Appeal dismissed. 





With reference to the service of notice of 
this appeal on the respondent, who had gone 
to England, the Court (Rampini and Sharf- 
addin, JJ.) passed the following order on 
6th August 1907 :-— 

“We think the best way to serve notice 
nthe Respondent in this case will be to 
ke over the notice of the appeal to the 
ppellant’s pleader for service on the said 
spondent, through an agent in England, to 
e appointed for that purpose. 

! The agent will, of course, serve the notice 
on the Respondent wherever he may be. 

' Let this be done.” 





' ALLAHABAD HIGH COURT. 
' Mis. Crvit Rererence No. 420 or 1907, 
f December 4, 1908. 
Present: —Sir John Stanley, Kr., Chief Judge 
i and Mr. Justice Banerji. 
LACHMAN DAS 
versus 


NABI BAKHSH. 
Ayra Tenancy Act (Local Act No. IT of 1901), sa. 
1 84 (2), 97 (8), GE (1) (a), 177, 179, 195, 199-—~ 
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Occupancy tenint aub-letting his tenancy in contraven- 
tion of the provisions of the Act—Hjectment suit by 
land-holder -Jurisdiction of Civil or Ravenue Oourts— 
Pler of right to sw-let, whether amounts to denial of 
proprietary title. 

An ocoupancy tenant sub-iet his land permanently 
for building purposes. The land-holder sued the 
tenant and snb-lessees for ejectment on two grounds: 
that the tenant had no power to sub-let the land m 
suit; that the construction of houses by the sub-lessees 
was detrimontal to the land and inconsistent with the 
purpose for which it was let. The tenant pleaded 
that under a custom prevailing in the locality he 
had æ right to sub-let his holding. Held, (1) that the 
suit was one under section 31 (2), being a suit in 
which the land-holder sued for tho ejectment of the 
tenant and his sub-leasees on the ground mentioned 
in clause (d) of section 57. It was not a suit for 
ojectment of tenant on the ground of the com- 
mission of a breach of condition by a sub-lessee 
or on the ground of any act done or omission mado 
by such lessee, as mentioned in section 64 (1) (a); 

(2) that the plea of a power of sub-letting under 
a local enstom did not amount to a denial of tenancy 
or to claiming a proprietary rightin the land within 
the meaning of section 199 of the Act; 

(8) that the Revenue Courts only had jurisdiction 
to entertain the suit on an appeal arising therefrom. 


Reference under section 617, Civil Proce- 
dure Code, made by H. Dupernex Esq., Dis- 
trict Judge of Saharanpur. 7 

Mohanlal Nehru, for the Appellant. 

J. Simeon, for the Opposite Party. 


Jadgment.—This case has been referred to 
us by the learned District Judge of Saharan- 
pur under the provisions of section 195 of the 
Agra Tenancy Act, the learned Judge having 
doubts as to whether an appeal preferred to 
him lay in the Civil Court or in the Revenue 
Court. The suit out of which the reference 
arises was brought by a land-holder against a 
tenant and snb-lessees from that tenant. The 
plaintiff's allegation was that the tenant, who 
is the first defendant, had no power to grant 
sub-leases to the other defendants and that by 
granting the leases the tenant had not only 
contravened the provisions of the Tenancy 
Act but had also done an act detrimental to 
the land and inconsistent with the purpose for 
which it was let. Tho suit was described in 
the plaint as one under sections 57 and 31 of 
the Tenancy Act. Section 57 of that Act 
provides that a tenant may be ejected on any 
of the grounds mentioned in the different 
clauses of the section. The ground mention- 
ed in clause (d) is that the tenant had sub-let 
or otherwise transferred his holding in con- 
travention of the provisions of this Act. Under 
clause (b) a tenant may be ejected on the 
ground of any act or onflission detrimental to 
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the land in his holding or inconsistent with 
the purpose for which it was let. If the suit 
is only against the tenant on the ground 
specified in clauso (b) it seems to us that an 
appeal would He to the District Judge from 
the decree of the Court of First Instance under 
section 177 of the Act, it being one of tho suits 
included in Schedule IV, group B. But where 
tho suit is for ejectment of the tenant and 
his transferee on the ground mentioned in 
clause @ of section 57, it is a suit under 
the second sub-section of section 31 of the 
Act and is one of the suits mentioned in group 
C of the fourth Schedule. An appeal in such 
a case lies to the Commissioner under section 
179. The question is whether the present 
suit is one of the description mentioned in 
group B, No. 13, or in group C, No. 18. In 
our judgment the suit was one under section 
31 (2), being a suit in which the lund-holder 
sued for the ejectment of the tenant and his 
sub-lessees on the ground mentioned in clause 
(d) of section 57. The fact of the sub-lessees 
being made parties to the suit clearly mdi- 
cates that the suit is one of the description 
montioned above. Itig not a suit for the 
ejectmont of the tenant on the ground of the 
commission of a breach of condition by a 
sub-lessee or on the ground of any act done 
or omission made by such lessee, as mentioned 
in section 64 (1) (a). Therefore the only 
section under which the suit in this case 
could be brought, and was brought, was gec- 
tion 81 (2). An appeal from the decree in 
the suit lay to the Commissioner. 

We find that an appeal was preferred to 

the Commissioner but he returned the memo- 
randum. of appeal on the gréund that a ques- 
tion of proprietary title was raised. On this 
point we are unable to agree with the loarned 
Commissioner inasmuch as the first defendant, 
the tenant, never denied his tenancy and 
never claimed proprietary right in the land 
within the meaning of section 199 of the Act. 
What he claimed was that under a custom 
prevailing in the locality he had a right to 
transfer his holding. This was not a question 
of proprietary title and section 199 did not, 
*thorefore. apply. Ju our judgment the appeal 
ought to have been heard by the Commis- 
sioner and we accordingly direct that the 
petition ofappeal be returned by the District 
Judge for presentation in tle Coun of the 
Commissioner 


* 
Record returned, 
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ALLAHABAD HIGH COURT. 
F. A. F. O. No. 46 or 1908. 
‘ December 16, 1908. 
Present :——My. Justice Richards 
and Mr. Justice Griffin. 
BEHARI BHARTHI 
versus 
BHAGWAN GIR AND OTHERS. 

Transfer of Property Act (IV of 1882), sa 67, 99— 
Sale of mortgaged property in execution of a simple 
money-decree as well as a de'ree absavlute for sale 
of the mortgaged property—-Both decrees in favour of 
the same dlecree-holder—Jtegularity of sale, 

Where a decree-holder holds a moncy-decreo, as 
well as a decree absolute for salo of the mortgaged 
property against the same judgment-dcbtor there 
is nothing irregular in selling the property for tho 
amounts of both tho decrees. 

First appeal agninst the order of Sheikh 
Maula Bakhsh, Subordinate Judge of Saharan- 
pur. 

Mr. A. H. O. Hamilton, for the Appellant. 

Mr. Sundarlal, for the Respondents. 

Judgment.—It appears that the decree- 
holders held a mortgage-decree as woll as 
simple moucy-deeree against the same jud 
ment-debtors. An application was made fo 
the attachment and sale of the mortgage 
property in execution of the money-decree 
The property was attached, but no sale too 
place. The decree-holders then applied t 
sell the property in execution of the mort 
gage-decree, which was a decree absolute fo 
sale of the mortgaged property. While thes 
proceedings were pending and before th 
sale was held, the Court was asked to sell t 
property for the roalization of the amoun 
of both the decrees. The property was th 
sold and was purchased by the appellant wl 
was not a party to either of the decrees. 
application was then made by the judgment- 
debtors to set aside the sale. The Co 
below was of opinion that the salo was 11 

















that the provisions of section 99, Tra 
of Property Act, were contravened and re 
ed to confirm the sale without deciding 
other grounds of objection put forward }by 
the judgment-debtors. Hence the pregent 
appeal. It seems to us that the Court info 
did not realise that there had heen a 
decree absolute fer the sale of mortgaged 
property.  Seetion 90 of the Transfet of 
Property Act is as follows :—“ ik a 


mortgagee in execution of a decenpo for the 
| 











































KHAN T. NAQTUI i 
on of any clain arising 
e mortgage or not | ‘he mort- 
operty, he shall v titled to 
h. property to s I ne than 
ating a sut under i ! and he 
itute such suit no Wen || ing any- 
ntained in the Co || l Proce- 
ction 43.” In th “li case the 
holder bad institu l t under 
67. In our opinio: t nothing 
far in selling the | for the 
ts of the two decree: dar Lal 
appears for the rer as been 
b to cite any nuthorit proposi- 
Mat such sale is ur gi ie allow 
ppeal, set aside tho o p te Court 
, and remand the case IN 1 provi- 
of section 562, Code or Ç gcedure, 
termination of the rema v tions. 
appellant will have his . eof this 
al, which will include fees on e higher 


e. Other costs will be dealt with by the 
+ hearing the appeal. 


alppeal allowed. Cause remanded. 





ALLAHABAD HIGH COURT. 
Cr Revistox No. 5 or 1908. 
December 14, 1908. 
Present Mr. Justice Richards. 
WAZIR KHAN 
versus 
NAQUT YAWAR AND OTHERS. 

Civil Procedure Code (Act XIV of 1882), 88 80, 622, 
652 ~—Rule 28 of Hiyh Court Rulea Service of Sum- 
mons on a Railway Servant —Summons not rent 
through offal superior —Force of rules made by High 
Court—Practice —Revinion. 

Tho summons on na Railway servant should be 
served through his official superior. This is an wn- 
ebted practice Aud asorvice not effected in this 
wav is no service at all. 

The rules made by the High Court, under a 
Civil Procedure Code, have the force of law, 

If the lower Courts completely ignoro the rules as 
to the service of officinale, their proceedings are bad 
ab initio, and the High Court can interfere mm revi- 
sion. 

Application for revision against an order of 
a J. ©. Johnston Esq., District Judge of Banda. 

R. K. Sorabji. for the Applicant. 

E. A. Howard, for the Plaintiffs, Opposite 
Party. 

dudgment.T he faets out of which this 
application arises are shortly as follows :---A 
mut was bronght against the applieant to re- 
cover possession of a eertain house. The ap- 
plicunt was a Railway servant and when 
the summons was brought to him ho endorsed 
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on it that the summons should have been 
served through his official superior and refused 
to receive the summons. The officer serving 
the summons then brought back the summons 
without proceeding to affix a copy of it to 
the house. An ea parte decree was passed 
against the defendant by the Munsif. The 
defendant applied to seb asido the ex parte 
decree. Tho Munsif refused it. The defend- 
ant then appealed to the District Judge who 
refused to interfere with the decision of the 
Munsif. The present application is made to 
set aside in revision the orders of the Courts 
below. Rule 28 of the rules of the 4th of 
April 1894 provides that summons on Rail- 
way servants shall ordinarily be served through 
their official superior and a reasonable time 
should be allowed for appearance in order that 
the necessary arrangements for the perform- 
ance of the duties of the person summoned 
may be made. This rule is not as definite 
as it might be. It would be better if the rule 
provided that all such summonses should be 
served through the official superior unless 
there was an order to the contrary. How- 
ever this may be, the practice undoubtedly is 
to serve Railway officials through their official 


superior. The object of the rule is quite ap- 
parent. The rulo is for the benefit of the 
public. Railway officials cannot leave their 


duty to attend to summonses without prepara- 
tions being made for some one to take their 
place. In my judgment the service effected 
upon the defendant was really no service at 
all. A number of cases have been cited to 
the effect that where the Court entertains a 
question which it has jurisdiction to entertain, 
this Court cannot in revision set aside the 
decision of the Court below merely on the 
ground that the decision was wrong in law or in 
fact. Suppose that the Munsif had made an 
ex parte decree against a defendant who had 
never been served and that he had refused to 
set aside the ew parte decree and suppose that 
the person. against whom that er parte decree 
had been made, appealed to the District Judge 
and the latter were to decide that the defend- 
ants had never been served with the summons 
but still were to refuse to set the decree aside, , 
T think ib can hardly bo said that the Munsif 
and tho District Judge would not have acted 
illegally. In the present case I consider that 
the defendant was under the circumstances 
of tho caso not served at all. If I am entitled 
to view the case from this aspect, the proceed- 
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ings in the Court of First Instance were bad 
ab initio. The Oourt of First Instance and 
the lower Appellate Court have completely 
ignored the rules as to service of officials. 
These rules are made under the provisions 
of section 652, Code of Civil Procedure, and 
have the force of law. One case was cited 
in which the Court had given an erroneous 
decision as to whether or not limitation ap- 
plied, and it was held that revision did not 
lie, as the Court had jurisdiction to entertain 
tho question and to come toa decision. Sup- 
pose however that the Court had found that 
limitation did apply but had expressly refused 
to apply the law of limitation, the question 
would much more nearly resemble the present 
case. I think under all the circumstances 
that this application should be allowed. I 
accordingly set aside the orders of the Courts 
below and remand the case to the Munsif 
through the District Judge with directions 
to restore the suit so that the summons may 
be served in accordance with the provisions 
of Rule 28. I make no order as to costs. 
Order set aside. 





CALCUTTA HIGH COURT. 
MiSCELLANEOUS Crvin APPRAL No. 295 or 1903.* 
August 5, 1904. 

Present :—Mr. Justice Brett and Mr. Justice 
Mookerjee. 

JOTONI CHOWDHURANI—J upeurxst- 
DeBTOR—APPELLANT. 


VETEUS 
AMOR KRISHNA SAHA AND ANOTHER 


—-D5cRE8-HOLDERS——RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 88 and 90— 
Land Acquisstion Act (I of 1894), s. 9—Land acquisition 
proceedings—Mortgaged property converted into money 
—Lien of mortgagee on the money. 

When a property covorod by a mortgage is, under 
the land acquisition proceedings, convertod into 
money, the lien, which was attached to the property 
is transferred to the compensation money, standing to 
the credit of the mortgagor; and the mortgagee 
decree-holder is entitled to obtain through the Court, 
which granted him the decree, satisfaction of that 
decree out of the compensation money, which repre- 
sents the mortgaged property. 

The mere fact that the mortgaged property has 
been changed into money, by some authority other 
than the Court, would not digentitle the mortgagee 
from recovering the amount of his debt out of that 
money or,compel hini to obtain a farthor decree under 
s. 90 of the Transfer of Property Act. 

» This ruling is referred to in Amar Chandra Kandu 
Tan Janda Saha, winted at p. 45 of this Volume. 
Ed, I. C. 
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Seo 9 of the Land Acquisition Act dod 
to the case of a decree-holder seeking sati 
his decree, but it covers the case of perso 
definite interest in the land acquired and 
cover in ordinary course from the Collect 
shares of the compensation money. B 
Tajammal Husain, 16 A. 78, dissented from 


Appesl from the order of Babu 
Lal Chowdhury, Sub-Judge of Ch? 
dated June 30, 1908. 

Babu Akhoy Kumar Banerjee, for thd 
lant. 

Babu Dhirendra Lal Kastgir, for tH 
pondents. 


Judgment.—This is an appeal agai 
order of the Subordinate Judge of Chi 
allowing execution to proceed in satis 
of a decree obtained by the opposite 
against the present appellant. The dd 
dated the 12th July 1898, and is an or 
decree obtained in a suit brought by th 
sent respondents to recover a sum of 
due to them on a mortgage. The decree di 
ed that the debt should be discharge 
sale of the mortgaged property. 

It appears that prior to the mortgage a 
declaration had been issued by Government 
on the 19th July 1898 to the effect that the 
property covered by the mortgage would be 
acquired by Government for the Assam Ben- 
gal Railway. The date of the mortgage was 
the 28th November 1895 corresponding to 
10th Aghran 1257 Maghi. In due course the 
property covered by the Government declara- 
tion including the mortgaged property ap- 
pears to have been taken possession of by 
Government and compensation for the acqui- 
sition was awarded. There was a prior mort- 
gage on the property and the first notci 
brought a suit on his mortgage and obtaine 
a decree and in satisfaction of that decree 
sold off certain properties which were covered 
by both the mortgages but were other than 
those acquired by the Government. As the 
sale proceeds were not sufficient to satisfy bis 
decree in full, he in another application for 
execution, recovered the balance out of part of 
the compensation money in the hands of the. 
Collector of Chittagong. 

The present application for execution was 
made in case No. 263 of 1902 and the decree- 
holders sought to have their decree executed 
against the balance of the money standing in 
the name of the appellant as a portion of the 
amount awarded by the Land Acquisition 
Collector as compensation for the property 
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acquired by Government. The present ap- 
pellant (judgment-debtor) objected to the 
decree being executed against tho sum of 
money and her contention has been that as 
the decree directed that the mortgaged pro- 
perties should be sold and as the mortgaged 
properties have now coased to exist, therefore, 
the exocution cannot be taken out of the 
decree passed under s. 88 of the Transfer of 
Property Act. The only remedy which it is 
suggested the decree-holders have is to apply 
for a further decree under s. 90 of the Act. 

The learned Subordinate Judge held that 
execution of the decree should proceed against 
the, balance of the sum awarded by the Col- 
lector as compensation for the acquisition of 
the mortgaged properties and he directed that 
execution should proceed against that money 
in the hands of the Collector. 

The judgment-debtor has appealed and in 
support of her appeal three grounds have 
been taken. 

e first ground taken is that the decree is 
Epable of execution ; the second is that the 
P which is sought to be executed ought to 
‘de strictly executed, and the third is that be- 
fore the decree could be executed the first 
mortgagee ought to have been made a party. 

Taking the third ground first we can see no 
reason why in this case the first mortgages 
should have been made a party. We under- 
stand that he was examined by the decree- 
holders in the execution case and that from 
his evidence it appears that his decree has 
been fully satisfied. So far, therefore, as he is 
concerned he is in no way affected by the exe- 
cution of the decree against the balance of the 
money standing to the credit of the decree- 

Iders in the Collectorate. The first and se- 
cond grounds practically resolve themselves 
into this that as the decree was for sale of 
the mortgaged property and as the mortgaged 
property has now ceased to exist in a condition 
in which the decree-holders can sell it in 
satisfaction of their decree, therefore, the decree 
cannot be executed, and the decree-holders’ 
only remedy is to obtain a fresh decree under 
s. 90 of the Transfer of Property Act. In 
our opinion this contention is not sound. The 
suggestion seems to be that as the mortgagor 
executed a mortgage after the declaration was 
made by Government for the acquisition of 
the property he can now take advantage of 
his own fraud and compel the mortgagee to 


seek to recover the amount of the mortgage 
. 
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debt from the property other than that hypo- 
thecated under the mortgage bond. In our 
opinion when the property covered by the 
mortgage was under the land acquisition pro- 
ceedings converted into money the lien which 
was attached to the property was transferred 
to that which then represented the property, 
viz., the compensation standing to the credit 
of the mortgagor in the Collectorate and we 
can see no reason why the mortgagee in satis- 
faction of his decree should not be allowed 
to take out execution against the money in 
the Collectorate. The obvious object of s. 88 
of the Transfer of Property Act is to 
secure the payment of the mortgage debt by 
transferring the mortgaged property into 
money and the mere fact that the mortgaged 
property has been changed into money by 
some authority other than the Court would 
not, in our opinion, disentitle the mortgagee 
from recovering the amount of his debt out of 
that money or compel him in order to obtain 
satisfaction of his debt to obtain a further 
decree under s. 90 of tho Transfer of Property 
Act. Our attention. has been drawn to the 
case of Basa Mal v. Tajammal Husain (1), in 
which Mr. Justice Aikman held that in a case 
similar to the one before us the proper re- 
medy for the decree-holder was to apply 
under-s. 9 of Act X of 1870 to the Collector 
in order to obtain satisfaction of his decree 
out of the compensation money. We are un- 
able to agree with that decision. In our opi- 
nion a decree-holder is ‘entitled to obtain 
through the Court which granted him the 
decree satisfaction of that decree out of the 
money awarded as compensation on the sequi- 
sition of the mortgaged property by Govern- 
ment, that money representing, so far as 
he is concerned, the property which was 
hypothecated to him as security for the 
mor tgago debt. 5. 9 of Act X of 1870 does not, 
in our opinion, apply to the case of a decree- 
holder seeking satisfaction of bis decree but 
it covers the case of persons who have de- 
finite interests in the land acquired and seek 
to recover in ordinary course from the Col- 
lectorate their shares of the Son a 
money. E 
In onr opinion the Subordinate Judge was 
right in the view which “he took that the 
present respondents, the decree-holders, were 
entitled to take out execution of their decree 
against the compensation money for the 
(1) 16 A. 78 at p. 79. . 
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amount standing to the credit of the appel- 
lant in the Collectorate and the objection 
raised on behalf of the appellant fails, 

In our opinion the order of the learned Sub- 
ordinate Judge is correct and should be upheld. 
We, accordingly, dismiss the appeal with costs. 

We assess the hearing feo at ten gold 
moohurs. So far as the costs of the paper- 
book incurred by the respondents in the 
appeal are concerned we allow them a half 
share only as costs as it has not been shown 
to our satisfaction that the printing of so 
many additional papers was necessary for the 
purposes of the appeal. 

Appeal dismissed. 





PRIVY COUNCIL. 
[APPrAL From Ovnz.] 
December 7, 1908. 

Present :—Lord Macnaghten, Lord Atkinson, 
Sır Andrew Scoble and Sir Arthur Wilson. 
CHOKHEY SINGH AND ANOTHER 
versus 
JOTE SINGH 


JOTE SINGH 
versus: 
CHOKHEY SINGH AND ANOTHER. 

Estoppel—Mutation—Statement of possession at muta- 
tion proceedings—Abandonment of right. wie 

On the death of an owner of proporty, the claimants 
were tho plaintiff, his brothor, and the dofendanta, his 
nephews, sons of a predeceased brother. Mutation was 
effected in this manner. one half into tho name of the 
plaintiff and the other half into tho names of the 
defendants. A petition was signed to the effect 
that the plaintıff wasin possession of half and the 
defendants of the other half of the properties. On 
plaintiff suing for possession of the entire properties : 

Held, that the mutation of names conferred no 
proprietary title, that the petition contained nothing 
which could be construed as amounting to an abandon- 
ment by the plaintiff of his legal mghts and that it 
was merely o statement of the facts as they existed in 
regard to the possession of the property. 

In respect of one village, in the mutation proceed- 
ings, tho plaintiff made an application to the effect that 
“it should be divided at present according to posses- 
sion, and a separate snit would be filed in a competent 
Court as regards the title of the property, and the Re- 
venue Court gave effect to this application, for no on- 
quiry under section 74 of Aot XVII of 1876 was made, 
and the question of title was left to be decided by the 

-Oivil Court: 

Held, that the plaintiff was not estopped from claim. 
ing the whole share as tho nearest herr, 

Two consolidated appeals from a decree of 
the Court of the Judicial Commissioner of 
Oudh, dated May 4, 1906, “modifying that of 
the Sub-Judge of Sitapur, dated June'18, 1905, 
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Facts—-Upon the death of one Mannu Singh, 
mutation of names in respect of his properties 
was effected in this manner- 8 annas, in the 
name of Jote Singh his brother, and 8 annas in 
the names of Chokhey Singh and Gajraj Singh 
his nephews being the sons of a predeceased 
brother, 

In 1904, Jote Singh filed the present suit 
for the recovery of possession-of the 8 annas 
held by Chokhey Singh and Gajraj Singh 
upon the ground that under the Hindu Law he 
was entitled to the entire estate left by Mannu 
Singh, being the nearest heir. The defgnco 
will appear from the judgment. 

The First Court gave a decree to the plegnt- 
iff; but the Court of the Judicial Commis- 
sioner of Oudh modified it to this extent that 
it held that the plaintiff was estopped from 


_ claiming any share in the village of Bihat 


Biram, and the plaintiff's claim to that was 
dismissed. 
Both parties appealed to the Privy Coun- 


cil. 

Mr. De Gruyther, K. C., and Mr. nend 
Davies, for the Defendants. 

Str Robert Finlay, K. C., and Mr. Ross, for 
the Plaintiff. 

Judgment. 

SIR ANDREW Scorte—The suit ont of which 
these appeals arise relates to the right of 
succession to the property of one Mannu 
Singh, who died childless onthe 24th May, 1896. 
The property consists of shares in some thirty 
villages in the District of Sitapur, in the Pro- 
vince of Oudh. The claimants are Jote Singh, 
the only surviving brother of the deceased, 
and Chokhey Singh and Gajraj Singh, his 
nephews, the sons of a brother, who had | 
deceased him. 

It is not dispnted that, under the ordinary 
Hindu Law applicable to the family, Jote 
Singh was the nearost heir and entitled to 
succeed to the whole estate. His nephews, 
however, sought to defeat his claim on various 
grounds. They alleged that they had been 
joint with Mannu Singh during his lifetime, 

“and that he had made an oral Will in their 
favour. Both Courts in India found against 
them on these points. They set up a family” 


- custom, whereby brothers and brothers’ sons 


are entitled to succeed together, but these 

entirely failed to establish such a custom. 

They further asserted a compromise—and that 

was the only ground argued before their Lord- 

bhips—under -which they -claimed‘ to’ have 
o 
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acquired a half-sharo in the estate, by agree- 
ment with Jote Singh. 

There is no doubt an order of the Sth Novem- 
ber 1896, mutation of names in respect of 
Mannu Singh’s property was effected in the 
following manner, viz., one half into the name 
of Jote Singh and one half into the names of 
Chokhey Singh and Gajraj Singh, tho former, 
boing the elder, having a slightly larger shave. 
But this mutation of names by itself confers no 
proprictary title, and it was, therefore, sought 
to prove that it was the result of a valid com- 
promise madeat the time of mutation proceed- 
ings, and that Jote Singh was thereby 
estopped from asserting his present claim. 
Both Courts in India have found as a fact that 
there was no such compromise, and their Lord- 
ships see no reason io dissent from the con- 
clusion at which they arrived. It was, however, 
argued before their Lordships that the Courts 
below had not given sufficient attention toa 
document (Ex. A.1) signed by the three claim- 
nts in the mutation proceedings in which it is 

ted that— 

“Jote Singh, own brother of the deceased, 

is in possession of half of the haggiat of the 
| deceased, and Chokhey Singh and Gajraj 
Singh in equal shares, after deducting the 
Jethanst right of Chokhey Singh at the rate 
of 4 per cent., are in possession of the other 
half of his share. There is no other legal heir 
except the deponents. The mutation in respect 
of the deccased’s share in all the villages should 
be allowed and nobody has any objection 
thereto.” 
There is no reference in the document to 
any compromise, and it does not appear to 
their. Lordships that 1t contains any words that 
can be constracd as amounting to an abandon- 
ment by Joto Singh of his legal rights. It is 
merely a statement of the factsas they existed 
in regard to the possession of the property— 
the main point considered by the Revenue 
authorities upon applications for mutation of 
names—and, by its silence as to a compromise, 
tends to support the conclusion that no com- 
- promise was ever mado. 

The Courts in India concurred in holding 
that, as regards twenty-nine of the villages in 
which Mannu Singh was a sharer, Jote Singh 
was entitled to succeed him as his heir accord- 
ing to Hindu Law, but as regards one village 
Bihat Biram, they differed. That village had 
been the subject of partition proceedings under 
the Oudh Land Revenue Act (Act XVII of 
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1876), and the Judicial Commissioner held 
that as a portion of Mannu Singh’s share in 
Bihat Biram was allotted to Chokhey Singh 
and Gajraj Singh at the partition, Jote Singh 
was estopped from now claiming it. The 
Subordinate Judge had held that there was 
no such estoppel. 

The judgment of the learned Judicial Com- 
missioner upon the point is in these terms:— 

“In 1900, one Jote Singh (not the plaintiff) 
applied for partition of one of the Thokes in 
the village, whereupon the plaintiff presented 
a petition (See Ex. A-17) praying that his 
entire interest inthe villageshould beseparated 
from that of the applicant Jote Singh as well 
as from the shares of the present defendants, 
and this was done with the result that the 
defendants were allotted a separate patti, 
which includes share now in dispute, and their 
father, Bhikam Singh’s share in the village as 
one of the sons of Mitan Singh. 

“The effect of the decree of the Court below 
is to give the plaintiff a portion of the patti 
allotted to the defendants at the partition. 
The defendants, no doubt, conducted their 
case at the partition on the assumption that 
they were entitled to half the share of Mannu 
Singh, junior, and it seems impossible now to 
put them back into the position which they 
occupied before the partition, for the partition 


‘dealt with the shares of other persons besides 


those of the parties to the present suit. 

“Moreover, in the partition the plaintiff had 
an opportunity of whichhe should have avail- 
ed himself, of objecting to the defendant’s title 
(See Section 74 of Act XVII of 1876 the 
Revenue Act which was then in force). Had 
he raised the question, then, it would have 
been disposed of before the partition. In my 
opinion it is too late now for the plaintiff to 
claim that portion of Mannu Singh’s share in 
Bihat Biram, which was allotted to the defend- 
ants at the partition. It appears to me that 
as to this the plaintiff is estopped.” 

The learned Judicial Commissioner appears 
to their Lordships to have been under a mis- 
conception on two points of fact. If the order 
of the Revenue Court in thepartition proceed- 
ings be looked at, it will be found that it 
divides the village into two Thokes, the first ef 
which, Thoke Hathi Qingh, is partitioned 
among five families, none of whom are parties 
to the suit; while the second Thoke, Bhawani 
Singh is divided between the parties to this 
suit in almost equal proportions, The shares of 
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no other persons are, therefore, affected by the 
partition order. In the second place it appears 
from Ex, No. 58 an application filed by Jote 
Singh in reply to the objections taken by 
Chokhey Singhand Gajraj Singh in the parti- 
tion proceedings, and dated 20th December 1902, 
that Jote Singh asked that “the share of 
Mannu Singh should be divided at present 
according to possession, and a separate suit will 
be filed in a competent Court as regards the 
title in respect of the property of Mannu 
Singh.” The Revenue Court appears to have 
„given. effect to this application, for no inquiry 
under section 74 of Act XVII of 1876 was 
made, and the question of title was left to be 
decided by the Civil Courtin Jote Singh’s 
present suit, which was filed on the 24th 
November 1904. In the opinion of their Lord- 
ships the grounds of estoppel relied on by the 
learned Judicial Commissioner. both fail. 

Their Lordships will humbly advise His 
Majesty that the appeal of Chokhey Singh 
and Gajraj Singh should be dismissed and the 
‘cross-appeal of Jote Singh allowed: that the 
decree of the Judicial Commissioner should be 
discharged, and the decree of the Subordinate 
Judge restored, except as to costs, Chokhey 
Singh and Gajraj Singh paying Jote Singh’s 
costs in both Courts. 

The appellants, Chokhey Singh and Gajraj 
Singh will pay the costs of Jote Singh in both 
the appeals and the cross-appeal. 

Appeal dismissed and Oross-appeal allowed. 





CALCUTTA HIGH COURT. 
Miscentangous Crvm Appears Nos. 447 AND 
480 or 1907. - 

January 20, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
JOGENDRA CHUNDRA ROY—Jupamenr- 
Destor——APPELLANT 
versus 
SYAM DAS AND ANGOTHER—DRORER-WOLDERS— 
RESPONDENTS. 

Insolvent judgment-debtor-—Final discharge—Pro- 
tection from emecution—Limitation Act (XV of 1877), 
Schedule II, Art. 180—Revivor of judgment—Cwwnl 
Procedure Code (Act XIV of 1882), 8. 248—Interpreta- 
tion of Statutes, principles of—Oonstructron of Statutes 
by Courts—-Legislature presumed to know— Re-enactment 
in same words—Legislatipe recognition of judicial con- 
struchon. 

Where it appeared that the judgment-debtor was 
declared insolvent in 1878 but there was nothing to 
show what had since happened, nor there was anything 
to prove that he had obtained his final discharge. 
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Held, that he was not entitled to protection from 
execution under a decree obtained in 1891. 

The term ‘revivor’ is nowhere defined in the Limit- 
ation Act, 1877, or in the General Clauses Act or Civil 
Procedure Code, but tho Legislature must have 
intended by “ revivor of judgment ”, in tho Proviso 
to Art 180 of Schedule TI of the Limitation Act, 1877, 
the procedure pregcribed in sec 248 of the Civil 
Procedure Code, 1882. Ashootosh v: Doorga Ohun, 
60 604, followed. 

Therefore where a decree was obtained in 1891, 
from the Original Bide of the High Court, an order 
made, in execution proceedings in 1897. for the exc- 
cution of the decree, after notice to the judgment- 
debtor under sec. 248 of the Civil Procedure Codo, 
1882, had thée-effect of reviving the onmginal decree, 
and an appheation made within 12 years of that date 
for execution is not barred under Art. 180 of Schedulo 
II of the Limitation Act, 1877. Monohar v. Fatteh 
Chand, 30 C. 979, distinguished. 

Seo 280 of the Civil Procedure Codo, 1882, ought 
not to bo so construed ns to make it conflict with tho 
provisions of Art. 180 of Schedule IT of tho Limit- 
ation Act, 1877, and section 230 cannot be taken to 
limit Art. 180. Mayabha: v. Tribkuvandas, 6 B 258; 
Ganapaths v. Balaswndara, 7 M. 540 and Fatteh Narain 
y Ohundrabati, 20 © 551, followed. 

Sec. 282 of the Civil Procedure Oode merely r^ 
quires that the legal representative of the decre 
holder should apply for execution of the decree an 
that his name should be brought on the record 
There ig no provision which renders necessary the 
actual substitution of the name of the legal repre- 
sentative for the validity of the execution proceedings, 
or the filing of an application for substitution. Syud 
Nadir v. Baboo Pearoo, 19 W. R. 255, and Balkishoon 
v. Muhammad Tazam Allee, 4 N. W. P. H. C. Rep. 90, 
referred to. : 

It is a well-settled principle of construction that 
the Legislature is presumed to know not only the 
general principles of law, but also the constrnotion, 
which the Courts have put upon particular statutes ; 









/ and, therefore, where a section of an Act, which has 


received a judicial construction, is re-enacted in the 
same words, such re-enactment must be treated asa 
legislative recognition of that construction. Mansel 
v. Queen, 8 E. and B. 73 and Ka parte Campbell, L. R., 
5 Ch. App. 708, referred to. 


Appeal from the order of the Sub-Judge o 
Hooghly, dated July 1, 1907. 

Babu Jadu Nath Kanjilal, for the Appellant. 

Babus Botdo Nath Dutt, Lal Mohun Ganguly 


-and Tarins Das Banerji, for the Respondents. 


Judgment.—This is an appeal on behalf of 
the judgment-debtor against an order for 
execution of a decree obtained by the res- 
pondents decree-holders against him on the 
16th December 1891 on the Original Side of 
this Court. The decree was originally in 
favour of Balkissen Das, Sham Das and 
Mathura Das and was for a sum of Rs. 
11,044 with interest. On the 2nd January 
1892, execution proceedings were instituted 
in the course of which à sum of Rs, 624 was 
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realised. On the 30th January 1897, a 


second application for execution was made 
and the decree-holder applied for attachment 
of the interest of the judgment-debtor in a 
decree passed in another suit. Notice 
was served* on the judgment-debtor and 
an order for attachment was made. The 
judgment-debtor under that decree, how- 
ever, was an insolvent and obtained his 
final discharge. No further proceedings were, 
therefore, taken by the respondents on their 
application for execution. Subsequently Bal- 
isson Das, one of the decree-holders, died 
nå on the lst January 1903, the remain- 
1 decree-holders, one of whom had by 
survivorship acquired the interest of tho 
ddecased decree-holder, applied to the Original 
Site of this Court for transfer of the decree 
to the Court of the District Judge of Hooghly 
in the jurisdiction of which Court, it 
wag alleged, the judgment-debtor resided and 
possessed properties. Notice was issued 
er section 248, C. P. C. of 1882, upon the 
gment-debtor on the 31st January 1903, 
das no cause was shown on his behalf an 
order was made on the 10th Angnst 1906 for 
the issue of the necessary certificate, The 
decree was then transmitted to the Court of 
the Subordinate Judge, and on the 17th 
August 1906, the deeree-holders presented in 
his Court the usual application for execution. 
Notice was issued upon the judgment-debtor, 
who appeared on the 8th December 1906, and 
objected to the execution substantially on the 
ground that the decree under execution was 
barred by limitation and also alleged that the 
property sought to be attached belonged to a 
religious endowment and was not liable to be 
d in execution. The Subordinate Judge 
erruled these objections and ordered execu- 
ion to proceed. The judgment-debtor has 
ow appealed to this Court and on his behalf 
the decision of the Subordinate Judge has been 
hallenged on four grounds: namely, first, 
that as the judgment-debtor has been declar- 
iu insolvent and all his properties have 
de, vested in the Official Assignee, execution 

dx hanot proceed ; secondly, that the application 
26, Res execution is barred by limitation under 
ve Art. 180 of the second Schedule of the Limit- 
p ation Act of 1877 ; thirdly, that as one of the 
decree-holders had died, the other decree- 
holders conld not proceed with execution till 
they had made an application for substitution 
which, if made, could be entertained only by 
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the High Court, and fourthly, that as the 
deeree-holders had in the second execution 
proceedings obtained an order for attachment 
of a decree in which the judgment-debtor 
was the decvee-holder and as by reason of 
their default, the interest of the judgment- 
debtor in that decree had been extinguished, 
tho decree-holders should not be alowed to 
proceed with the present execution. We 
shall consider these objections in the order 
in which we have stated-them. 

In support of his first ground the learned 
Vakil for the appellant has invited our atten- 
tion to an order made by this Court in ita 
insolvency jurisdiction on the 9th April 1878, 
by which the appelldnt Jogendra Nath Roy 
was declared an insolvent and his assets were 
vested in the Official Assignee. Thore are 
no materials, however, on the record to show 
what has happened since 1878. Nor is there 
anything to show that the appellant has 
obtained his final discharge. This particular 
ground was not urged in the Court below, 
and all we need observe is that upon the 
materials on the present record, the appellant 
has not satisfied us that he is entitled to pro- 
tection from execution under the decree ob- 
tained by the respondents. The first objec- 
tion taken on behalf of the appellant must 
consequently be overruled. 

The second ground urged on behalf of the 
appellant is that the application for execu- 
tion is barred by limitation under Art. 180 of 
the Limitation Act of 1877. That Article 
provides that an application to enforce a 
judgment, decree or order of any Court estab- 
lished by Royal Charter in the exercise of its 
ordinary original Civil jurisdiction must be 
made within 12 yoars from the date when a 
present right to enforce the judgment, 
decree or order accrues to some per- 
son capable of releasing the right provided 
that-we quote so much only of the section as 
has any application to the case before us- 
when the judgment, decree or order has been 
revived, the 12 years shall be computed from 
the date of such revivor. The learned Vakil 
for the appellant argued that there is no 
provision under the present law for the revivor, 
of a judgment, decree or order and that in 
any event, there has not Peen in the present 
case such a revivor as is contemplated by the 
Limitation Act. He candidly conceded, how- 
ever, that his contention was opposed to a 
series of decisions of thts Court namely the 
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cases of Ashontosh v. Doorga Churn (1), Fatteh 
Narain v. Chundrabati (2), Suja v. Monohur 
(3). It was also not disputed by him on 
behalf of the appellant that tho rule laid 
down in these eases had been accepted 
as good law by the Madras High Court in 
Ganapathi v. Balasnndara (4), and by the 
Allahabad High Court in Umrao Singh Rao 
v. Lachmi Narain (5). and in Beni Madhub v. 
Shiva Narain (6). The learned Vakal for the 
appellant, however, strenuously contended 
upon tho authority of the observations of 
Mr. Justice Wilson in the case of Tincowrie v. 
Debendro (7) that those decisions were errone- 
ous, and he also placed relance to some extent 
upon the cases of Monohar v. Fatteh Chand 
(8), and Suja Hossein v. Monohur (9) which 
Jatter, however, was subsequently set aside on 
review, the judgment on ve-hearing (Suja 
y. Monohur (3)) negativing the contention of 
the present appellant. In this state of the au- 
thorities the learned Vakil for the appellant in- 
vited us to consider the matter upon principle 
in view of a possible reference to a Full Bench. 


Art. 180 to the terms of which we have, 


already referred, provides that the period of 
12 years is to be computed from the date of 
vevivor of the judgment, deeree, or order 
sought to bo enforced. The term revivor ” 
in nowhere defined in the Limitation Act, nor 
is any definition of the term given cither in 
the General Clauses Act or inthe Code of Civil 
Procedure. As pointed out, however, by Mr. 
Justice Whito in Ashootush v. Doorga Churn 
(1), the provisions of Art. 180 are a reproduc- 
tion of those of Art. 169 of the Limitation 
Act of 1871, which again were based upon 
section 19 of the Limitation Act, 1859. At 
the time when the Limitation Act of 1859 
was passed, there was a procedure for revivor 
of judgment on the Original Side of this 
Court. The 195th of the rules of 1851 on 
the plea side of the Supreme Court recognized 
the principle that execution could not issue 
upon judgments more than a year old without 
issuing out a writ of scire facias against the 
dofendant, and a reference to the Plea Rules 
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of 1837 (Rules and Orders of the Supi m 


Court by Smoutt and Ryon, Vol. IT, 1 
page 93) shows that the rule in question À 
been in force for many years and had bp 
introduced into the Chartered High Court, 
from tho Enghsh law which governed itg 
operations and cffect. There can be no 
question, therefore, that when the Limitation 
Act of 1859 was passed by the Legislature, 
proceedings for reyivor of judgment were 
matters of common occurrenceand the Legisi- 
ture had undonbtedly this procedure in view' 
when they laid down in sec. 19 of Act XIV 
of 1859 that the period: of 12 years was eto 
yun from the date of revivor. When, 
however, the Limitation Acts of 1871 ad 
1877 were passed although the term “revivor” 
was reproduced the writ of scire facias had 
become obsolete and its place had been taken 
by the procedure contained in sees. 215 and 
216 of Act VIH of 1859, which were replaced 
hy sections 245 and 248 of the Codes of 
1877 and 1882. The question, therefcy 
arises what operation had the Legislature 
view in 1871 and 1877 when they spoke 
revivor of judgment in the Limitation Ac* 
It would be unreasonable to assume that ‘ap 
Legislaturé contemplated a contingency y Rn 
could no longer possibly arise. It is con- 
sequently necessary to examine for a moment 
the true nature of the process of vevivor of 
judgment by the writ of scire fuctas and to 
determine whether there is anything in tho 
present law which substantially corresponds 
to that process. Now it is a matter of 
common learning that scire facias wasa writ 
founded on some matter of record, as recogniz- 
ance or judgment on which if lies to obtain 
execution or for other purposes as to repes 
Lettors Patent, hear errors. cete In gene 
it was a judicial writ issuing out of a Cour 
where the record was, because the defendan 
might plead thereto; it was considered in 
law an action, therefore a release of all 
actions was a good barto scire facias, Tidd’ 
Practice, 1828 (Chap. 43, page 1090). L 
other words a sere facius was a judicial -gi 
issued for the purpose of substantiating and 
carrying into effect an antecedent judgment. 
As pointed outin Freeman on Judgments, Vol. 
II, section 442, before a judgment was either 
satisfied by payment or barred by lapse of 
time, it might become temporarily inopera- 
tive so far as the right to issue execution was 
concerned and so continue until something 
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used therein ; when we look to the history 
of the legislation on the subjects, we find 
it difficult to resist the conclusion that the 
Legislature must have intended by “ revivor 
of judgment” the procedure presembed in 
section 248 of the Code of Civil Procedure 
of 1882. With all deference to the opinion 
of Mr. Justice Wilson in Tincowrde v. 
„Debendro (7) an opinion which is no doubt 
entitled to great weight. We are consequent- 
ly not prepared to share the doubt expressed 
by that learned Judge. Weobserve that no 
reasons are stated in support of the doubt 
expressed, and the learned Vakil for the 
appellant has not been able to assign any 
substantial reasons in support of that view. 
An analysis of the nature of the writ of 
scire facias or of the writ of revivor shows 
conclusively that a proceeding under section 
248 of the Code of Civil Procedure of 1882 
is, in its essence and result, identical for our 
present purposes with the former We must, 


‘therefore, uphold the view taken in the case 


of Ashootosh v. Doorga Churn (1) as well 
founded, and we are not prepared to dissent 


‘from the series of decisions in which that 


view has been approved and followed. It 
may be added that there are other weighty 
reasons in support of the view taken by us. 
The case of Ashootosh v. Doorga Churn (1) 
was decided so far back as 1880, shortly after 
the Limitation Act of 1877 had come into 
operation. Since then, and inspite of the 
doubt expressed by Mr. Justice Wilson, the 
Legislature has not intervened. On the other 
hand, we find from the new Limitation Act, 
IX of 1908, which consolidates and amends 
the law on'the subject that the provisions of 
Art. 180 are reproduced as Art. 183 without 
any alteration. The inference seems to be 
irresistible that the judicial interpretation of 
Art. 180 to which we have referred, correctly 
represented the intention of the Legislature. 
It is a well-settled principle of construction 
that the Legislature is presumed to. know not 
only the general principles of law but the 
construction which the Courts have put upon 
particular statutes. In the words of Lord 
Campbell, C. J., in Mansel v. Queen (24), and 
Lord Justice James in Hx parte Campbell (25) 
where a section of an Act which has received 
a “ Judicial construction is ro-enacted in the 
same words, such re-enactment must be 
5) 8 E. and B. 78 
25) &L. R. Oh, 703, 
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treated as a legislative recognition of that 
construction.” [See also Dab’s Case (26) ; 
Greves v. Tofteld (27) ; Clark v. Wallan (28) ; 
Jay v. Johnston (29). The inference is., 
therefore, perfectly legitimate that the 
Legislature has in the new Act adopted the 
rettled judicial construction which is thereby 
sanctioned and intended to be continued in 
force Re. Abbaisford (30). But even inde- 
pendently of the provisions of the Act of 1908, 
the same inference would follow from another 
circumstance ; an express recognition of the 
construction which the judges have put upon 
statutes is not always needed; in some cases, 
the slience of the Legislature is equally 
emphatic. This principle of construction is 
based on the ground that, as the Legislature 
knows what the law is and has the power to 
alter it, any mistake on the part of the 


‘Judges may at once be corrected, and the 


absence of any such correction, specially 
during a long period of time, indicates that 
the Courts have rightly ascertained the in- 
tention of the Legislature. We need only 
refer to the observation of Baron Lefroy in 
Phelum v. Johnson (31). ° “I recollect Lord 
Redesdate saying that when the Court has 
been in the habit of putting a particular 
construction upon an Act of Parliament and 
the Legislature has not interfered, it must be 
considered as the true construction of the 
Act”. On all these grounds we must hold 
that the order made in the second execution 
proceedings on the 6th May 1897 had the 
effect of reviving the original decree and con- 
sequently the present application, which has 
been made within 12 years of that date, is not 
barred under Art. 180 of the second Schedule 
of the Limitation Act. This view is in no way 
opposed to the decision of this Court in the case 
of Monohar v. Fatteh Ohand (8) in which it 
was held that as a general rule, if there has 
been no order for execution, the mere fact that 
an application has been made for execution of 
a decree and notices have been issued under sec- 
tions 232 and 248 of the Oode, does not operate 
as revivor within the meaning of Art. 180, 
In the case before us, there was an order for 
execution, and the decjsion relied upon is 6n 
this ground obviously distinguishable. 

26) 60. B. D. 460. 

27) 14 Oh. D. 674. 

28) 62 L 

29) 1 


30 
31 
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It may be contended, however, that the 
application is barred under section 230, 
C. P. ©., which provides that where an ap- 
plication to execute a decree for payment of 
money has been made under that section 
and granted no subsequent application 
to execute the same decree shall be 
granted after the expiration of 12 years from 
the date of the decree sought to be enforced. 
In the present case, as already stated, the 
decree was made on the 16th December 1891, 
and an order for execution under section 230 
was made in the first execution proceeding of 
1892 as also in the second execution proceed- 
ing of 1897. It may, therefore, be argued 
with some plausibility that, if Art. 180 saves 
the execution from limitation, section 230 
presents an effective bar. There is no sub- 
stance, however, in this objection for, as was 
pointed out in the cases of Mayabhai v. 
Tribhuvan Das (82), Ganapathi v. Balasundara 
(4), and Fatteh Narain v. Chundrabati (2) sec- 
tion 230, ought not to be so construed as to 
make it conflict with the provisions of Art. 
180 of the Limitation Act. What was ruled 
in these cases was that the provisions of the 
two Acts ought not to be so interpreted as to 
contradict each other, and that, therefore, 
section 230 cannot be taken to limit Art. 180. 
It is worthy of notice that this interpretation 
has subsequently received the sanction of the 
Legislature, and in the Code of Civil Pro- 
cedure of 1908, section 48, which replaces the 


3rd and 4th paragraphs of section 280 of the 


Code of 1882, expressly provides that nothing 
in that section shall be deemed to limit or 
otherwise affect the operation of Art. 180 of 
the second Schedule of Indian Limitation Act. 
Statutory authority has, therefore, been given 
to the rulings which declared Art. 180 of the 
Limitation Act to be independent of section 
230 of the Code of Civil Procedure of 1882, 
and, upon the principles of construction which 
we have already explained, the inference is 
irresistible that these decisions accurately in- 
terpreted the intention of the Legislature. It 
follows consequently that the second ground 
taken on behalf of the appellant must be 
overruled from every possible point of 
view, ‘ 

The third ground taken on behalf of the 
appellant raises a purely technical objection 
of an entirely unsubstantial character. It is 
argued that upon the death of one of the 

(82) 6 B. 268. 
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judgment-creditors Balkissen, an application 
for substitution ought to have been made to 
the Original Side of this Court which passed 
the decree, and that, in the absence of an 
order from this Court, the District Court to 
which the decree had been transferred for 
execution had no authority to proceed with 
the execution at the instance of the other 
judgment-debtors, one of whom had obtamed— 
by survivorship an interest of the deceaséd 
creditor. An examination of the provisions 
of the Code makes it obvions that there is 
no foundation for this contention. The Civjl 
Procedure Code does not expressly provide 
for an application for substitution under 
circumstances like these. There is no pro- 
vision which renders necessary the actual 
substitution of the name of the legal repre- 
sentative for the validity of the proceedings in 
execution. Section 282 merely requires that 
the legal representative should apply for 
execution of the decree, and that his name 
should be brought on the record, Syud Nadir v. 
Baboo Pearoo (33), Balkishoon v, Muhammad 
Tazam Allee (84). This provision was sub- 
stantially complied with in the case before us. 
The surviving decree-holders in their applica- 
tion to this Court for transfer of the decree 
stated that the creditor’ Balkissen Das was 
dead and that Sham Das, one of the other 
execution-creditors was his legal representa- 
tive. The application, further contained a 
prayer that Sham Das and Mathura Das, 
the two surviving execution-ereditors, might 
be allowed to obtain a transfer of the decree 
to the Court of the District Judge of Hooghly 
for execution. Upon notice to the judgment- 
debtor and without any objection, the order 
for transfer was made. In our opinion, it 
was not necessary for the decree-holders to 
make a formal application for substitution in 
the Court of the District Judge as they did, 
they were quite competent to carry on the 
execution without any such application. The 
third objection, therefore, cannot be supported 
and must be overruled. 

The fourth ground taken on behalf of the 
appellant raises a question of estoppel. It is 
contended that by reason of the negligence 
of the present respondents, who had attached 
a decree in which the judgment-debtor was 
the decree-holder, his rights under the decree 
have been extinguished by limitation, and, 
88) 19 W. R, 256. 
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therefore, tho respondents are not entitled to 
proceed with execution till at any rate they 
have indemnified the appellant for the damago 
which he had sustained. No sguch objection. 
however, was taken in the Court below and 
there are no materials upon the record upon 
which this question can be determined. 
Apart, therefore, from the question, whether 
on objection of this character is maintainable 
in execution proceedings, we must decline to 
entertain it on the ground that it had not 
been taken at an earlier stage of the pro- 
ceedings. The fourth ground of objection 
also must, therefore, be overruled. 

*The result is that none of the grounds upon 
which the decision of the Subordinate Judge 
is challenged can be maintained. The appeals, 
therefore, fal and must be dismissed with 
costs. 

We assess the hearing fee at 3 gold 
mohurs in Miscellaneous Appeal No. 447 of 
1907. There will be no separate order for 
costs in Miscellaneous Appeal No. 480 of 1907. 

Appeal dismissed. 


PRIVY COUNCIL. 
{APPEAL FROM Ovpi!, 
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Present .—- Lord Robertson, Lord Atkinson, 
Lord Collins, Sir Andrew Scoble and Su 
Arthur Wilson. 

KALKA PARSHAD AND oTHers—PLAINTIFES 
APPELLANTS 

cereus 
MATHURA PARSHAD AND OTHERS- — 
DEFENDANTS —- RESPONDENTS, 

Estoppel— Statement im judgment that partumlar 
point was not eupported— When that paint may be vareed 
tn appeal--Eridenre Act (I of 1872), 5. 32 (5) and» 32 
(6)--Pedigree —Admiwsibility. 

Where the Appellate Court in its judgment stated 
that at the hearing of the appeal practically no attempt 
was mado on behalf of the plaintif to support a finding 
of the first Court, which was in lus favour ; held, by the 
Privy Council on a consideration of tho circumstances, 
that this did not cstop the plaintiff! from sustuming 
the finding of the first Court on appeal before the 
Privy Council. 

A pedigree which is not an ancient family record, 
handed down from generation to generation and added 
to asa momber of the family dhes or is born, but a 
document drawn up on a particular occasion for a 
specific purpose by members of the fanniy, must be 
treated as a mere declaration mado by the persons 
who respectively drew it ap or adopted it 

It is inadmissibio if made post liem molam, It is 
admissible gs a declaration made by a deceased momber 
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of the family touching the family reputation or tradi- 
tion on the subject of its descent , and im order to make 
it inadmisible it is not enough that when it was 
drawn up there was some dispute between tho partion, 
but it must aleo Le sbewn that the matter now in 


contioverry was in controversy before and after the 
statement is made. 


Feeoman v Philippa, 4 Mand S. 486, 494, 497, 
Shrewabiny v. Peerage, 7 H L. Cas. 1, 22 and Duke of 
Devonalure v Neill, 2 Ir L. R 132, followed, 


Appenl from the deeree of the Court of the 
Judicinl Commissioner of Ondh (Ross Scott, J. 
C. and Wells, A. J. C.) dated the 17th April 
1906, reversing that of the Subordinate J udge 
of Unao, dated the 16th December, 1903. For 
the judgment appealed from, see 9 O, C, 239, 
(Mathura v. Katka). 

Mr. De Gruyther, K, C., and My. Kyfin, for 
the Plaintiffs, Appellants. 

Mr. Ross, for the Respondents. 

Judgment. 

Loro Arxrysoy.—The suit out of which this 
appenl arises was instituted by the appellents, 
who are the three sons of one Sheo Sahai, 
deceased, claiming through their father as 
heirs of one Gur Sahai, deceased, to recover 
possession of the inmmoveable property in the 
plaint described, of which Gur Sahai died pos- 
sessed about 40 years ago. 

Gur Sahai was succeeded in the possession 
and enjoyment of the property by his widow, 
Alusammat Parbati, who died on the 22nd 
March 1896. Sheo Sahai died on the 22nd 
September 1899, 

The principal defendant. the respondent 
Mathura Parshad, is the nephew of Gur Sahai, 
his sister’s son. He took possession of the 
property on the death of Musammat Parbati, 
still retains it, and succeeded in obtaining a 
mutation of names in his own favour, 

Only two questions were discussed on the 
hearing of the appeal, and it is only necessary 
for its decision that their Lordships should 
deal with these. They aro :— 

1. Isit open to the plaintiffs. owing to 
what took place at the first hearing before the 
Court of the Judicial Commissioner, to attempt 
to establish that they aro, according to Hindu 
Law, the heirs of Gur Sahai ? 

2, Ifit be open to them to do go, is th 
evidence, legally and properly admissible, 
given before the Subordimte Judge, who tried 
the ease in the first instance, sufficient to 
establish the fact of their alleged heirship ? 

The courso, the proceedings took before the 
Court of the Judicial Cammissioner, is some 
what peculiar, The plaintiffs had at the hear. 
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ing, examined several witnesses and given in 
evidence several pedigrees which, in the 
opinion of the Subordinate Judge, proved that 
Gur Sahai and Sheo Sahai were descended 
from one common ancestor, Partab Mal, son of 
Chajmal Das, were only seven degrees re- 
moved from that ancestor, and that the 
plaintifis were, throngh Sheo Sahai, heirs 
of Gur Sahai. Mathura Parshad filed a 
pedigree which showed that Gur Sahai was 
not descended from Partab Mal at all, but from 
another son of Chajmal Das, a younger brother 
of Partab Mal, named Shiam Das, that Gur 
Sahai stood in the 15th degree from the 
common ancestor, Chajmal Das, and Sheo 
Sahai in the 16th degree; and he contended 
that, under the Hindu Law, heirships did not 
extend beyond the 14th degree, and that 
therefore he (Mathura Parshad), though only 
a sister's son, was to be preferred as heir to 
such remote relations. 

No evidence whatever was given to prove 
the latter pedigree. ‘Indeed it was abandoned 
by the respondents on this appeal. Yet the 
Court of the Judicial Commissioner, finding 
that it showed that five other persons stood 
in the same degree of relationship to Chajmal 
Das as did Sheo Sahai, held that the Hindu 
Law permitted them, notwithstanding this, to 
succeed as heirs to Gur Sahai, and gave a 
decree for possession of one-fifth (not one-sixth 
as it should have been) of the land, the re- 
covery of which was sought, as the share of 
Sheo Sahai therein. 

Thereupon the defendants Nos. 1 and 2 
applied under sec. 623 of the Civil Procedure 
Code for a review of this judgment, setting 
forth amongst other things :— 

1. That the Court had held that the 
pedigrees set up by the plaintiffs were not 
proved, and that they weve, therefore, not 
exclusively entitled to the property in suit. 

2. That the question whether persons in the 
16th degree could be preferred to Mathura 
Parshad, the nephew, was not allowed by the 
Court to be fully argued. 

On this application the Cowt of the Judi- 
cial Commissioner decided that the Hindu 
Law forbade what, they had previously decided 
it permitted, namaly, the succession of a person 
sixteenth in descent from n common ancestor, 
on the ground that he could scarcely be said 
to be a relation at all, and that therefore the 
nephew Mathura Rarshad be considered as 
nearer heir to Gur Sahai than Sheo Sahai. 
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They accordingly dismissed the plaintiffs’ su 
with costs. Itis to be observed, however, th 
the Court in deciding on this applicatioy' 
mada no reference to the first point which the 
had decided, viz., that the pedigree set up b 
the plaintiffs was not proved. 

In the first jndgment of the Court they stat 
that the finding of the Subordinate Judge tha 
both Gur Sahai and Sheo Sahai were seventh 
in descent from Partab Mal, had been challéng- 
ed by the defendants’ advocate, who con- 
tended that the plaintiffs had failed to prove 
the pedigree on which they relied and that all 
documentary evidence on which the lower 
Court based its finding was inadmissible. 
They then proceeded to devote four pages 
of their judgment to a minute and critical 
examination of the evidence, written and oral, 
adduced by the plaintiffs, giving their reasons 
for holding that the documents were inadmis- 
sible, and the witnesses unworthy of belief, 
and they wind up this examination with the 
passage on which the respondents rely as 
sufficient to shut out the plaintiffs from at- 
tempting to sustain the decision of the Sub- 
ordinate Judge. It runs as follows: -- 

“ The oral evidence to prove the pedigree in the 
plaint is thus, in my opinion, of as little valuo as the 
documentary evidence on which the plaintiffs reled, 
and at the hearing of the appeal practically no attempt 
was made to support the finding of the Subordinate 
Judge. The only contention was that, accepting the 
pedigreo filed by the appellant, Mathura Parshad, tho 
plaintiffs aro heirs of Gur Sahei,as according to it 
they are Samanodakas ; and therefore in the absence of 
other nearer heirs exclude the defendant, whois tho 
son of Gur Sahai’s sister,” 


It is inconceivable why the evidence given 
before the Subordinate Judge should be thus 
elaborately reviewed, ifthe plaintiffs’ advocato 
had formally admitted he could not support 
that Judge’s finding. It is almost as strange 
that this advocate should confine himself to 
a contention based on a pedigree proved by 
nobody, and binding on nobody but the person 
who filed it, and which, at the best, could only 
secure to his clients one-sixth of what they 
sought to recover. It is not less peculiar 
that the contention which is stated to have 
been the only contention put forward by 
the plaintiffs, is the very contention which 
was conducted in such a fashion that a review 
was successfully applied for. Having regard 
to these several matters, it appears to their 
Lordships impossible to hold that the plaint- 
iffy are by the statement contained in this 
paragraph estopped from endeayouring to 
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sustain, on this appeal, the finding of the 
Subordinate Judge on this point. The second 
question, therefore, alone remains for deci- 
Kon. 

The plaintiffs gave in evidence at the 
trial three pedigrees, amongst others, namely, 
(1) a pedigree purporting to have been 
written by one Maharaj Bahadur in 1872; 
(2) a pedigree purporting to have been filed 
by Sheo Sahai in 1892 ov 1894 in a Civil 
suit concerning lands, other than and differ- 
ent from the lands sued for in this action, in 
which Sheo Sahai was plaintiff and Kesho 
and "others defendants; (3) a pedigree filed 
in g suit brought for the recovery of the 
possession of certain lands in which Shankar 
Sahai (the son of the second defendant) was 
plaintiff, and Fazal Hussain and others were 
defendants. The Subordinate Judge, though 
he held—quite rightly, in their Lordships’ 
opinion——that the controversy out of which 
this appeal has arisen is but a stage in the 
dispute which arosé on the death of Musammat 
Parbati in 1896, admitted each of these 
pedigrees in evidence, and the plaintiffs relied 
strongly upon them. They are. not ancient 
family records handed down from genera- 
tion to generation and added to, ag a member 
of the family dies or is born, but documents 
drawn upon a particular occasion for a 
specific purpose by members of the family, 
and must accordingly be treated as mere 
declarations made by the persons who res- 
pectively drew them up or adopted them. 
Taking them in the reverse order, the last 
is inadmissible, having been made post litem 
motam The second is endorsed : “ (Signed) 
Sheo Sahai, plaintiff, by the pen of Sunder 
Lal, Special Agent,” and is on the evidence 
of Sunder Lal clearly admissible as a decla- 
ration made by a deceased member of a 
family touching the family reputation or tradi- 
tion on the subject of its descent. It was held 
by the Court of the Judicial Commissioner not 
to be admissible on the same ground as the 
third pedigree, because, in a statement made by 
Musanmat Parbati in the absence of Sunder 
Lal, in a suit instituted by him against her 
in the year 1891, for cutting down trees in a 
certain grove in the village of Rampur Ansu, 
which he alleged was a halting-place, she had 
said:——“I have no kinship with him, nor 
am I on visiting and dining terms with him 
as a fellow-caste man. He has no concern 
with my proprietary interest (hakkiat). 
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i Tho plaintiff's [Sundor Lal's] father, 
and his co-sharers have wasted their shares ` 
in the hakkiat.” But it is clear that the 
controversy to which this statement refers 
was not a controversy as to the heirship to 
Gur Sahai, but referred to an entirely 
different matter. In order to make the state- 
ment inadmissible on this ground, the same 
thing must be in controversy before and 
after the statement is made Freeman v. 
Phillipps (D, Shrewsbury v. Peerage (2) Duke 
of Devonshire v. Neill (8). In their Lord- 
ships’ opinion, having regard to the evi- 
dence of Sunder Lal and of the other wit- 
nesses examined for the plaintiffs, this pedi- 
gree was clearly admissible. 

The first pedigree purports to be signed 
by Maharaj Bahadur, a son of Sheo Narain, 
a deceased member of the plaintiffs’ family, 
who was, however, not examined as a wit- 
ness. According to the evidence of Kalka 
Parshad, it was in the handwriting of the 
former and was obtained by him from Sheo 
Narain in the years 1894—1896 (the precise 
date is not fixed) as a statement of the 
family descent, for the purpose of being 
given in evidence in certain criminal proceed- 
ings instituted under s. 323 of the Indian 
Penal Code in the case of In re Bawu and 
others v. Sunder Lal and Durga Parshad. It 
was thus adopted by Sheo Narain, is not 
shown to have been made post litem motam, 
and, is, therefore, in their Lordships’ opinion 
admissible. 

These pedigrees disclose. that Gur Sahai 
and Sheo Sahai aro descended from a common 
ancestor, Partab Mal, one of the sons of 
Chajmal Das, the first through his son Har 
Parshad, the second through his son Ram 
Ghulam, each being six degrees removed 
from Partab Mal. Six of the many witnesses 
examined on behalf on the plaintiffs, mem- 
bers of the family, prove descent from this 
common ancestor. Three of these, namely, 
Kalka Parshad. Mohabat Rai and Sunder 
Lal, prove pedigrees, substantially identical 
with that signed by Sheo Sahai filed in 1892 
or 1894 and others, such as Hazari Lal, 
prove important portions of it; while Lalta’ 
Parshad, one of the deferniants’ witnesses, 


deposed as follows :— 
“Sheo Sahni also belongs to the family of Gur 
iti Ihave heard that he is also remote by eix 
4 AL. and 8. 486, 404, 497. 
2) 7 H. L. Cas., 1, 29, 
3 2 Ir. L. R, 132. ° 
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degrees. In my opinion both (ie, Madho Ram and, 
Sheo Bahai) are equally rolated,s e, in the same 
degroo ” 

And Sri Kishen, another witness for the 
defendants, a pmest of the family of Sita 
Ram deposed :-— 

“Sheo Sahai and Sheo Narain descend from Ram 
Ghulam, Gur Sahai descends from Har Parshad , Ram 
Ghulam, Har Parshad, and Shiam Das are sons of 
Partab Mal.” 

This evidence precisely accords with the 
above-mentioned pedigrees numbered 1 and 
2, proves, in fact, some of the most important 
steps in them; and is, therefore, the strongest 
corroboration of them. 

' Further corroboration of these pedigrees is 
to be found in the mode in which a certain 
Mohalla Sarai has been enjoyed. The family 
reputation is that this Sarai was founded by 
Sunder Das (one of the brothers of Partab 
Mal), who died childless. If the pedigrees 
of 1872 and 1894 be correct, then half, or an 
8-annas shave in this Sara, should be found 
in the enjoyment of the descendants of Partab 
Mal, and the remaining 8-annas share m the 
enjoyment of the descendants of Shiam Das, 
the only brother of Partab Mal who had 
descendants. That, according to the evidence 
of Raghunath Parshad and Kalka Parshad, 
is precisely what is found. Two-annas shares 
were enjoyed by Sheo Sahai, Sheo Narain, 
and Gur Sahai respectively ; a 2-annas share 
by Sheo Dyal and Ram Dyal Gvho died 
childless) jomtly, and the remaining 8 annas 
by Sita Ram, Gur Parshad, Ram Narain, 
Shankar Sahai, and other descendants of 
Shiam Das. The Subordinate Judge points 
out that had Sheo Sahai and Sheo Narain 
been descended, as was contended for by the 
defendants, from Shiam Das and not from 
Partab Mal, the whole 8-annas share of Partab 
Mal, must, in the events which have happen- 
ed, have come to Musammat Parbati. Sita 
Ram, one of the defendants, gives in detail 
the distribution of an 8-annas share in the 
Sarai coming into the hands of his branch 
of the family, and states that the Sarai is 
joint property. No evidence is given to con- 
tradict that of Raghunath Parshad and Kalka 
Parshad as to the persons amongst whom the 
share of Partab Mal in the Sarai is distributed. 

Tt was argued by Mr. Ross, on behalf of 
the defendants, that the fair conclusion to be 
drawn from the evidence was that Maharaj 
Bahadur was either not born in 1872, or was 
then of such tender years that he could not 
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have drawn up the first pedigree, as deposed 
to by Kalka Parshad. No doubt there is 
much force in this argument, but, even if it 
prevailed, there remains the second pedigree, 
that of 1892, corroborated as it has been in 
the manner pointed out, 

Their Lordships think that 1t is impossible 
to put aside all this evidence, as was done 
by the Conrt of the Judicial Commissioner. 
They are, therefore, of opinion that the «on- 
clusion at which the Subordinate Judge ar- 
rived is that to which the evidence properly 
admissible, on the whole, most reasonably 
leads, and that the decision of the foimer. 
tribunal was erroneous and that its decrees 
should, therefore, be reversed with costs, and 
this appeal allowed. They will humbly advise 
His Majesty accordingly. The respondents 
must pay the costs of the appeal. 

Appeal allowed with costs. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Secoyp Cryin Arrear No. 198 or 1908. 
November 16, 1908. 
Present—Mr. Skinner, A. J. C. 
HIRASA—APPELLANT 
versus 

JODHRAJ—RESPONDENT. - 

Owil Procedure Oode (Act XIV of 1882), 3. 310 A— 
Inmtation Act (XV of 1877), 9. 7—General Clauses Act 
(X of 1897), 8. 10—Application by judgment-debtor to 
set asde sale on deposit—Minor judgment-debtor, 
right of, to extension for time. 

The provisions of s. 7 of the Limitation Act do not 
apply to the period of thirty days allowed by section 
310 A of the Civil Procedure Code for an application 
under that section, as that period is not fixed by the se- 
cond schedule of the Limitation Act. Consequently, a 
minor 18 not entitled, by reason of his disability, to any 
extension of that period Baldeo Singh v. Kishan Lal, 
9 A. 411, chstinguished 

Ramhit Rai v. Satgur Rar, 8 A. 247; Rama Rau v 
Venkatesa Bhandari, 5 M.171, Kally Prosonno Hazra 
v. Heera Lal Mundle 2 O 468; Mangal Prashad Dichit 
v. Shama Kanto Lahory, 4 © 708, referred to. 

Mr. M. R. Dizxtt, for Appellant. 

Mr. S. R. Pandit, for Respondents. 

Judgment—-This appeal is based on the 
contention that the thirty days’ period of 
limitation prescribed by section 310A. of the 
Code of Civil Procedure should be read as 
though subject to the provisions of section 7 of 
the Indian Limitation Act in favour of a minor 
judgment-debtor. No direct authority in sup- 
port of the contention has been shown me, 

.. 
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nor have I been ableto find any decision of 
the question by this Court. Iam told that the 
Court of the Judicial Commissioner of Oudh 
has held section 5 of the Limitation Act ap- 
plicable in a similar case, but the report of 
that decision is not available here, and in view 
of the provisions of section 10 of the General 
Clauses Act, 1897, there is no need to resort 
to the Limitation Act if a period of limitation 
fixed by another law expires during gazetted 
holidays, whilst 1f the Limitation Act applied 
in such cases there would have been no need 
for that section of the General Clanses Act. 

The Allahabad High Court in Baldeo Singh 
% Kishan Lal (1) have-held the provisions of 
section 7 of the Limitation Act applicable to 
a case under section 811 of the Code of Civil 
Procedure. But” an application under that 
section is not one for which the Code prescribes 
a period of limitation, and it, therefore, falls in 
this respect under the Limitation Act. Now 
section 4 of the latter Act distinctly makes 
sections 5 to 26 thereof applicable to suits, 
appeals and applications for which the period 
of limitation is prescribed by the second 
schedule thereto annexed. And the limitation 
for applications for execution is prescribed by 
articles 179 and 180 of the said schedule, 
so the appellant is not in my opinion helped 
by the Full Bench decision of the Allahabad 
High Court in Ramhtt Rat v. Satgur Rai (2) 
that section 19 of the Limitation Actapplied to 
applications for execution,a point as to which a 
different view was taken by a Full Bench of the 
Madras High Court in Ram Rau v. Venkatesa 
Bhandari (3), and with regard to sections 20 
and 21 by Divisional Benches ofthe Calcutta 
High Court ın Kally Prosonno Hazra v. Heera 


Lal Mundle (4) and Margal Prashad Dichit 


v. Shama Kanto Lahory (5). 

On the view I take of the law there is no 
need to resort to considerations of expediency, 
but on these also a distinction can in my 
opinion well be drawn between an application 
under section 311 of the Code of Civil Pro- 
cedure, which asks redress for a wrong, and 
one which asks the benefit of the concession 
allowed to judgment-debtors by section 310 
A, and much inconvenience would be caused 
by allowing a minor judgment-debtor to come 
in under the latter section years after a per- 

1) 9A. 411. 

2) 3 A. 247. 

8) 5M 171. 

4) 20 468. 

5) 4 O. 708, 
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fectly regular sale. The appeal fails, and is 
dismissed with costs. 
Appeal dismissed, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Sxoonp UIvIL Appear No. 534 or 1908, 
September 14, 1908. 
Present—Mr. Skinner, A. J. CO, 
BAHADUR—AppPBLLANT 
versus 
BALCHAND—-RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 56—Hvi- 
dence Act (I of 1872), s. 68-—Attestation, nature of— 
Writer's signature at end of document but above ewe- 
cutant’s signature, does not amount to attestation. 

If the writer of a document, required by law to be 
attested, signs his name at the end of the body of the 
document but above the erecutant’s signature, he is 
not an attesting witness within the meaning of section 
68 of the Evidence Act. i 

Radha Kishen v. Fateh Alt Ram, 20 A. 532, dissent- 
ed from 

Jhama v Deobuw,2N. L R 10, Seth Mulchand v. 
Musammat Janki, 2 N. L R. 65+ Pandurang v. Balajt, 
140. P L R. 42; Ramg: Harıibharı v Bas Parvati, 27 
B 91; Ganga Dei v. Shiam Sundar, 26 A 69; Shamu 
Patter v. Abdul Kadır Ravuthan, 31 M. 216, referred to. 


Mr. F. R. Cadre, for Appellant. 

Judgment—The only part of the judgment of 
the lower Appellate Court that has been attack- 
ed in the argument addressed to me is the 
alternative finding that the scribe Gopla 
Panda may be accepted as an attesting witness 
or as supplying the place of an attesting wit- 
ness, in accordance with the decision of Bur- 
kitt, J., in Radha Kishen v. Fateh Ali Ram 
(1). This seems to me a decision very diffi- 
cult to reconcile with the clear directions of 
section 68 of the Indian Evidence Act ; and in 
this case at any rate the position of the scribe’s 
signature at the end of the body of the docu- 
ment, but above the executant’s signature, is 
in my opinion not such as to constitute him 
an attesting witness. 

But besides the finding which I am not pre- 
pared to support, there is a definite finding of 
fact by the learned Divisional Judge that 
the mortgage-bond was duly executed in the 
presence of Brijlal and „Kashiram, and tit 
execution was duly attested by them both’. 
This finding is based on the evidence of Go- 
pal Panda and on a consideration of the pro- 
habilities of the case, and of the maxim ‘ om- 
nia presumuntur rite gt solemniter esse acta 

(1) 20 A. 582. 
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‘ donec probetur in contrarium ’ as applied by this 
Court in Jhama v. Deobuw (2) and Seth Mal- 
chand v. Mt. Janki (8). This finding has not 
been attacked before me. Itaffords, however, 
sufficient ground for the decree appealed 
against, and the present appeal accordingly 
fails, and is dismissed with costs. 

I think it desirable to note that the Calcutta 
decisions as to the nature of the attestation 
required by section 59 of the Transfer of Pro- 
rerty Act followed by Ismay, J. C., in Pandu- 
rang v. Balaji (4) have since been dissented 
from by the Bombay High Court in Itami 
Haribhai v. Bat Parvati (5), and by the Allah- 
abad High Court in Gunga Det v. Shiam 
Sundar (6) but followed by the Madras High 
Court in Shamu Patter v. Abdul Kadir Ratvu- 
than (7). Unless and until re-considered by 
this Court or overruled by the Privy Council 
the decision in Pandurang v. Balaji (4) should 
of course be followed in these Provinces; and 
meanwhile the fact that the word ‘attested’ 
in section 59 of the Transfer of Property Act 
has been interpreted more strictly by this 
Court than by the Allahabad High Court 
makes me the less inclined to follow the rul- 
ing in Radha Kishen v. Fateh Ali Ram (1). 

Appeal dismissed, 

2 N. L. R. 10. 

2N L R 65. 

14 C. P. L. R. 42, 

27 B. 91. 


26 A. 69 
31 M. 215. 


ATO Cum 09 O 





ALLAHABAD HIGH COURT. 
First Cryin APPRAL No. 219 or 1907. 
February 12, 1909. 

Present :—Sir John Stanley Kr., Chief 
Justice, and Mr. Justice Banerji. 
Musammat SOHAN BIBI—-PLAINTIFF 
ÅPPELLANT 
versus 
Musammat HIRAN BIBI AND OTHERS—- 
Deranpants-—RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Article 1256— 
Hindu Law—-Compromise by widow m respect of her 
husband's property—Alrenation—Reverstoners not bound 
— Suit by reversione —Lrmitation. 

A compromise made by a Hindu widow in respect 
sof her deceased husband’s estate 1s not binding on the 
reversioners, even though it has been followed by a 
decree of Court. Gobihd Krishna Narain v Khunni 
Lal, 29 A. 487, followed. A compromes of this nature 
amounts to an alienation of the property deglt with 
by it. Ram Sarup v. Ram Des, 29 A., 289, followed 
And a reversioner’s smut, to have such alienation 
declared to te void ss regards the immovenble 
property, is governed by Article 126 of Schedule IT, 

e 


° 


“the suit. Manki Bahu died in 1893. 


Tirst appeal from the decree of the District 
Judge of Benares, dated the 4th of March 1907. 

O'Conor (with him Tej Bahadur Sapru and 
Gokul Parshad) for the Appellant. ' 

Sundar Lal (with him Moti Lal), for the 
Respondents. 

Judgment :—The facts of the suit which 
gave rise to this appeal.are these—one Babu 
Harish Chander died leaving him surviving a 
widow Must. Manki Bahu and three daughtels 
Hiran Bibi, Makundi Bibi and Punno Bibi. It 
is alleged that after his death Manki Bahu 
under the authority given to her by her hus- 
band adopted Babu Parsottam Das. The 
plaintiff, Sohan Bibi, 18 a daughter of Parsottam 
Das and the defendant Bindesri Bahu is his 
widow. Parsottam Das lett another danghter 
Mohan Bibi who is one of the defendants to 
In 1895 
Punno Bibi one of the daughters of Babu 
Harish Chander bronght a suit against Bin- 
desri Bahu and against her own sisters for a 
declaration of her right toa third share in 
certain Government securities of which Bin- 
desri Babu had taken possession and also in 
certain moveable property. The parties to 
that suit, namely, Punno Bibi, Bindesri Bahu, 
Makundi Bibi and Hiran Bibi entered into a 
compromise on the 2nd of April 1896 and in ~ 
accordance with the compromise a decree 
was passed on the 28th of May 1896. Under 
the compromise and the decree certain Govern- 
ment promissory notes were partitioned 
and moveable and immoveable property was 
divided and the rights of the parties to the 
suit in respect of that property were declared. 
The present suit was brought on the 16th of 
January 1906 by Sohan Bibi one of the 
daughters of Parsottam Das for a declaration 
that the effect of the compromise and the 
decree referred to above was to transfer the 
property of Babu Harish Chander and” that 
such transfer was null and void so faras it 
was prejudicial to the rights of the plaintiff 
ns one of the reversioners to the estate of 
Babu Parsottam Das. She asked for other 
reliefs to which it 18 not necessary to refer, 

The defence to the suit was that Babu Par- 
sottam Das had never been adopted by Manki 
Bahu and the plaintiff had no right to sue, 
that the compromise and the decree referred 
to above were binding on the plaintiff and 
that the claim was barred by limitation. 
Other pleas were also put forward but we need 
not refer to them, - P 
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The learned Judge who tried the suit framed 
various issues, but he tookovidenceand recorded 
findings only in vespect of the first five issues. 
He came to the conclusion that Parsottam Das 
had been adopted by Manki Bahu with the 
permission of her husband but he held that 
the compromise and the decree passed on the 
basis of it were binding on the plaintiff and 
precluded her from maintaining the present 
suit. He also held the claim to be barred 
by limitation and accordingly dismissed the 
suit. 

The plaintiff has preferred this appeal and 
the first contention on her behalf is that the 
§ompromise andthe decree amounted to an 
alienation of the family property by Bindesri 
Bahu and gave aright to the plamtif to bring 
the present suit for the protection of her in- 
terest as reversionary heir. 

The question is concluded by the decision 
of this Court m Gobind Krishna Narain v. 
Khunni Lal (1). In that case it was held 
that na compromise made by a person holding 
a Hindu widow's estate in the property 
of her deceased husband is not binding on 
the veversioners even though it has been 
followed by a decree of Court and that 
the reversioners can only be bound by a 
decree made after full contest ina bona fide 
litigation. In the present case the previous 
litigation was not decided after contest and 
the matter ın dispute was only settled by a 
compromise entered into by Bindesri Bahu 
who held only a widow’s estate if any. In 
Ram Sarup v. Ram Det (2) it was held that 
a compromise of this nature amounted to an 
alienation of the property dealt with by it. 
Having regard to these rulings the plaintiff's 
suit was maintainable and the Court below 
was wrong in holding that she was precluded 
by veason of the compromise and the decree 
from sustaining her claim. We may observe 
that on this point the learned advocate for the 
respondent has addressed no argument to us. 

As to the plea of limitation the transaction 
being an alienation, Article 125 of Schedule 
II of the Limitation Act, 1877 clearly 
applies in so far as the claim relates to im- 
moveable property. As the suit was brought 
within 12 years of the date of the com- 
promise andthe decree, it is clearly within 
time as regards the immoveable property 
claimed. As to the moveable property claimed 

2 29 A. 487. ` 

2) 29 A, 239, 
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that article does not apply and the claim to 
have the alienation set aside is time barred. 
The learned Advocate for the respondents, 
however, attempted to support the decree of 
the Court below by contending that it had not 
been proved that Parsottam Das was not 
validly adopted by Manki Bahu. He urged 
that the finding of the learned Judge on this 
point was erroneous. Wedo not agree with 
this contention. The adoption is alleged to 
have been made in the year1860. On the 
lOth of May of that year Manki Bahu sub- 
mitted a petition to the Agent to the Governor 
General at Benares in which she said that she 
had “in obedience to her late husband’s order 
and with a view to continue the manage- 
ment of his estate and in order to preserve the 
continuity of the family lineage,” taken in 
adoption one Babu Sita Ram whom she had 
named Babu Parsottam Das, and she prayed 
that the name of the adopted son might be 
entered in the records of the Agent to the 
Governor-General in the place of the name of 
her husband Babu Harish Chander. The 
allegations contaimed in this petition were 
affirmed in a later petition submitted by her 
on the 13th of September 1871. In both 
these petitions, not only did she state that she 
had adopted Babu Parsottam Das, but that 
she had authority from her husband to adopt 
a son. Tn addition to these petitions we have 
the evidence of two witnesses, which proves 
that Babu Harish Chander gave authority to 
his widow to adopt a son. Babu Harish 
Chander was in the service of Narain Rao 
Peshwa and died of cholera at Chitrakot. 
The witness Ragho Panth deposes that at 
the time of his death Harish Chander said to 
Narain Rao that his wife was pregnant that 
if a son was born to her he would be the owner 
of his estate and that if the child did not 
happen to be a son, a boy should be adopted 
to perpetuate his (Harish Chander’s) name. 
Afterwards Narain Rao Peshwa sent a man 
to Benares where Manki Bahn lived, to inform 
her of the authority given to her by her 
husband and this is proved by the witness 
Debi Dat. Having regard to this evidence 
and to the fact that ever since 1860 the 
validity of the adoption -had never been ques- 
tioned we may reasonably presume that the 
adoption made under authority given to Manki 
Bahu by her deceased husband and that 
Parsottam Das was validly adopted. We are, 
therefore, unable to ageede to the contention 
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of the learned Advocate for the respondent 
and we find in concurrence with the Court 
below that Babu Parsottam Das was validly 
adopted and the plaintiff as one of his daugh- 
ters is entitled to maimtain the sut. 

As the learned Judge did not try the other 
questions which arise in the case and as we 
have disagreed with his conclusion upon the 
question of the plaintiff's right to maintain 
the suit and also upon the question of limit- 
ation we must send back the case to the Court 
below for trial of the other question. ‘We 
accordingly, allow the appeal, set aside the 
decree of the Court below and remand. the case 
to that Court with directions to re-instate it 
under its original number in the register and 
dispose of it according to law, regard being 
had to the observations made by us in this 
judgment. The appellant will have her costs 
of this appeal including fees on the higher 
scale. All other costs will follow the event. 

Case remanded. 


PRIVY COUNCIL. 
[Appuan FROM BENGAL]. 
July 31, 1908. 
Present :-—-Lord Robertson, Lord Atkinson, 
Lord Collins, Sir Andrew Scoble and 
Sir Arthur Wilson. 

HAIDAR KHAN-—PLAINTIFF—ÀPPELLANT 

versus 

SECRETARY or STATE ror INDIA, 1N 

COUNCIL—Derenpant-—Respon Dent. 

Regulation III of 1891—Jhum cultwation m Sylhet 
~-Application of Regulation—Onus of proof upon 
Government-—-Question of fact —Conatderations of lato 
at every pomt wm process of reasoning-—-Concurrent 
findings of both the Cowts below—Durdence of long 
possession——Proof of title. 

When the Government claims to apply to certain 
lands, which have been long in the enjoyment of the 
plaintiff's predecessors in title, Regulation ITT of 1891, 
which would have the effect of confiscating proprietary 
nights, and giving compensation in exchange, it hes 
upon the Government to show that the facta of the 
case are such as to bring it within the operation 
of the Regulation; and that the present case is ono 
in which, at the Permanent Settlement, in making 
settlement of certain „taluks with the plaimtiff’s 
predecessors in title, the officers of Government in- 
cluded, for the purposes, of assessment, among tho 
assets of those taluks the income derived by thoir 
owners from jhum cultfyation carried on beyond 
the limits of the settled estate. 

Although the question whether tho “jhum lands 
Jay within or without the limits of the settled ostates 
was a question of fact, yet, as at every point in tho 
process of reasoning, consitlerations of law have to 
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bo regarded, the Privy Council did not accept the 

concurrent findings of the two Courts in India 
Evidonce of possession and enjoyment for a long 

period of time may be relied upon as proof of tatle. 


Facts.—The plaintiff alleged that the 
land in dispute known as Mouzah Puber 
Pahar in Sylhet was included in the villages 
permanently settled with his predecessors 
in title; that on the passing of Regulation ITI 
of 1891, the Government attempted to apply 
it to the said Mouzah, and hence the plaintiff 
brought this suit for a declaration that the 
disputed land did not come within the 
purview of the Regulation and for a decree 
confirming his absolute proprietary right 
and the right created by possession ovér 
sixty years in respect of the land. 

Both the Courts below dismissed the suit. 
The plaintiff appealed to the Privy Council. 

Sir R. Finlay, K. C., and Mr De Gruyther, 
K. C., for the Appellant. 

Mr. Arthur Cohen, K. O., 


the Respondent. 
Judgment. 

Sm ARTHUR WiILSON,—This is an appeal 
against a judgment and decree of the High 
Court of Calcutta, dated the 29th March 1904, 
which affirmed the judgment and decree of 
the Subordinate Judge of Sylhet, dated the 
15th Apru 1899. 

The question raised upon the appeal, 18 
whether Regulation III of 1891, issued under 
the anthority of Act 38 Vict., GC. 3, can pro- 
perly be applied in the case of certain lands 
known by the name of Puber Pahar. 

The Regulation in question begins with a 
most useful preamble, which recites as fol- 
lows m 

“Whereas the officers, who effected the permanent 
settlements of certain estates in tho district of Sylhet 
included, for the purposes of assessment, among the 
assets of those estates under the designation of jhum 

Buss CaP the income then derived by the pro- 
prietors of those estatos from shifting cultivation 
carried on by them or their dependents beyond tho 
lımıts of those estates, and from tolls levied by them 
on foresi-produce cut, gathered or enjoyed in places 
beyond the limits of those estates . . 

“And whereas, inasmuch as the said cultivation 
and the operations of those who cut, gathered or 
enjoyed tho said forest-produce shifted ‘from year to 
yoar over immense and altogether undefined areas, the 
tracts of land, over which they oxtended, were not 
specified at the time of the settlement, and in conso- 
quence of this, rights of varions, and in some cases 
vague, descriptions are from time to time asserted by 
the said proprietors over immense and undefined 
areas ; 

“ And whereas it is thas impossible for any person 
to obtain a safe and clear title to land in those areas 


and Mr. Ross, for 
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and the extension of cultivation is, in consequence, 
impeded ; 
“ And whereas it is expedient that the rights, if 


any, corresponding to the said jhum . assets 
should be commuted.” 

Section 2 enacts that :— 

“All rights . in respect of which jhum . assets 


Were assessed in any permanent settlement of land, 
or which have been at any time acquired by virtue 
of or under cover of such assessment shall be deemed 
to have been extingwshed.” 

And section 3 declares that all proprietors 
of such estates shall be entitled to compensa- 
tion, ' 


The nature of jhum cultivation is explained 
in gn early official document relating to the 
hill lands in question :— 

“The dastur of jhum cultivation is this: jhum is 
not cultivated in one place every year. When land 
is found anywhere within these boundaries jhum 
cultivation is made thereon, and after measurement 
and assessment the Mtrasdars take the rest by appor- 
tionment according to their respective shares m the 


jghum revenue at the timo of the hastbud measure- 
ment” 


And that description seems to be correct 
to the present day. 


After the passing of the Regulation the 
Government of Assam whose jurisdiction in- 
cluded Sylhet, issued and published orders 
in due course, extending the Regulation to 
the areas in question with others 


The question, therefore, raised in the case 
and discussed on this appeal is, whether the 
Regulation can be put in force with reference 
to the lands, to which it is sought to apply 
it. Those lands have undoubtedly been long 
in the enjoyment (such enjoyment as is 
practically possible under the cricnmstances 
of the case) of the appellants’ predecessors 
in title, The Government claims to apply 
to these lands a Regulation, which would 
have the effect of confiscating proprietary 


rights, and giving compensation in exchange.. 


Under these conditions their Lordships think 
it clear that it lies upon the Government to 
show that the facts of the case are such as 
to bring it within the operation of the Regu- 
lation, in other words, that the present case 
is one in which, at the Permanent Settlement 
in making settlement of certain taluks with 
the appellants’ predecessors in title, the off- 
cers of Government included, for the purposes 
of assessment, among the assets of those 


taluks the income derived by their owners. 


from jhum cultivation carried on beyond the 
limits of the settled estate. 
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That the taluks now held by the appellants 
were settled at the Permanent Settlement is 
beyond dispute, and that in estimating the 
assets of those taluks the profits of the present 
gjhum lands were then brought into account 
is also beyond dispute. But according to 
the appellants those profits were taken into 
account becuse the jhum lands formed part 
of the settled estate while, according to the 
other side, the ghum land profits were taken 
into account as assets accruing to the owners 
of the settled estate, but devived from lands 
lying outside ıt. The question is, which of 
these views is to be accepted. 

It was contended on behalf of the Secre- 
tary of State that the question whether the 
ghum lands lay within or without the limits 
of the settled estates, was a question of fact, 
and that their Lordships should accept the 
concurrent findings of the two Courts in 
India. This contention their Lordships are 
unable to accept. In a sense the question 
is one of fact; but at every point in the 
process of reasoning considerations of law 
have to be regarded. 

It was contended on the other side that, 
under the Regulations in force at the time 
of the Permanent Settlement, no assets could 
lawfully be taken into account in settling the 
jama of an estate, except those arising out 
of the estate 1tself; and that this considera- 
tion established a very strong presumption 
that in any individual case the course in 
accordance with law had been followed. But 
this contention was met, and in their Lord- 
ships’ opinion effectively met, by a reference 
to the preamble of the Regulation under 
consideration. That preamble shows that 
the course said to have been impossible was 
in fact followed, rightly or wrongly, and fol- 
Jowed in a number of cases sufficient to render 
legislation desirable. It remains, however, 
to consider in each case that comes before 
the Courts, whether the facts bring the case 
within the operation of the Regulation. 

The taluks, in which the lands in question 
are said to have been included, were, no doubt, 
settled at the decennial settlement and that 
settlement was in due course made permanent. 
But as might be expected after so great a 
lapse of time, little now survives of the 
original official papers, and what does survive 
is not very easy to construe, 

The most important of the early documents 
are certain. mouzawart pepers fram 1801-02 
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onwards. These show clearly that, in assess- 
ing the taluks, the ghum assets were taken 
into account. But this, as has been shown, 
is a neutral fact consistent with the case of 
either party. Beyond this it is difficult to 
carry the effect of those papers. 

Those papers were examined in detail by 
counsel upon both sides on the argument of 
the appeal. It apears to their Lordships un- 
necessary’ to repeat that examination, It is 
enough to say that there are circumstances 
favourable to one side and circumstances 
favourable to the other, but that no confident 
“conclusion could be drawn from these papers, 
either one way or the other. 

Reliance was also placed upon certain thek- 
bast maps, but these are equally inconclusive. 

The only other matter, which remains to 
be considered, is the evidence as to possession 
and enjoyment of the lands in question on 
the part of the plaintiff and those, who pre- 
ceded him. In the Courts in India the plant- 
iff sought to establish a title by adverse pos- 
session for sixty years. In this he was held 
to have failed, and on the argument of the 
appeal no such case was contended for, but 
the evidence of possession and enjoyment 
was relied upon as proof of title. 

Regarded in this light, that evidence is 
important and it all points one way. It 
was shown that fom as early as 1887 tho 
appellants’ predecessors in title received 
kabultyats from persons carrying on jhum 
cultivation on the lands in question. 

In 1842 and 1843 those predecessors in 
title succeeded in defeating an attempt to 
exercise rights over these lands on the part 
of the persons interested in an adjoining 
mongah. 

On several occasions in subsequent yenas 
the appellants’ predecossors successfully resist- 
ed proposals on the part of Revenue Officers 
of Government to settle portions of these hill 
lands as lam lands open for settlement. The 
most important instance was one that termi- 
nated in an order passed by the Board of 
Revenue (the highest Revenne Authority in 
the Province) dated the 14th September 
~ 1855. It had been proposed to offer for 
settlement a portion of the lands now in suit 
as ilam lands. This was objected to' by the 
appellants’ predecessors. The Collector over- 
ruled the objection, but the Board of Revenue 
concurring with the Commissioner, reversed 
that finding, and oft the ground, as their 
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Lordships understand it, that the lands were 
included in the Permanent Settlement. After 
that the possession and enjoyment of the ap- 
pellants and those, through whom they claim, 
seem to have been continuous. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
thatthe decrees of the Courts in India should 
be set aside with costs, and a decree made 
granting the appellants the declaration asked 
for by the plaint. The respondent, the Bec- 
retary of State, will pay the costs of this 
appeal, i 
| Appeal allowed. 

e 





CALCUTTA HIGH COURT. 
Seconp Cryin Appeat No 1677 or 1887. 
March 7, 1888. 

Present .—Mr. Justice Wilson and 
Mr. Justice O’Kinealy. 
DOORGADHUR BISWAS AND OTHERS— 
DEFENDANTS——ÅPPELLANTS 

f LETEUS 
HURO MOHINEE DABEE—Prarstiry—- 
RESPONDENT. 

Sale in execution—Registered tenant, money-decree 
against—Effect of— Whether whole tenure passes 

Where one of several tenants, whose name is alone 
registered ın the zomintlar’s sherishta, is sued for rent, 
ho does not represent his co-sharers in such a senso 
that proceedings taken against his interest alone, m 
execution, can be constrned as proceedings binding 
against all the others. 

The sale of holding, in execution of a money-decree 
against the recorded tenant, passes only his mght, title 
and interost in ib and not those of his co-sharers. 

Doolar Chand v Lala Chabeel Chand, L. R. 61. A. 
47; 3C L R 661, referred to, 

Jeo Lal Singh v. Gunga Pershad, 10 C. 996, doubted 
and distinguished, 

Appeal from the decree of G. G. Dey, Esq., 
District Judge of Pubna, dated July 2, 1887, 
reversing that of Babu Kedar Nath Roy, 
Munsif of that District, dated February 28, 
1887. 

Babu Basanta Coomar Bose, for the Appel- 
lants. 

Babu Mohini Mohun Chuckerbutty, for the 
Respondent. er ae 

Judgment.—The plaintiff in this suit is the 
purchaser at an execution sale of a tenure or 
an interest in a tenure, The defendants are 
persons who prior to her purchase were sharers 

in the tenure. Their co-sharer Sharitulla was 
the registered tenant, that is to say, his name 
was registered in the zemindar's sherishta . 
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The suit for rent was brought against him 
alone by a person who had been tjaradar of 
the property at the time when the rent for 
which the suit was brought became due but 
whose tjara had expired when the suit was 
brought, He obtained a decreeagainst Sharitulla 
and in execution of that decree he proceeded to 
sell the right, title and interest of the defend- 
ant Sharitulla in tho tenure. The sale took 
place, the plaintiff became the purchaser and 


hersale-certificateindicated whatshe purchased | 


as the vight, title and interest of Sharitulla. 
The defendants, the co-sharers, are still m 
possession and the plaintiff brings this suit 
dlaiming to oust them from the tenure and to 
be put in possession of the whole tenure herself, 
From the timeof the decision of the Privy Coun- 
cil in the case of Doolar Chand Sahoo v. Lala 
Ohabeel Chand (1) ithas been clearly established 
law that in the case of tenures sold for arrears 
of rent there are two wholly distinct kinds of 
procedure. There was the procedure under the 
Rent Act of 1869. Those provisions have now 
been changed but under them there might be 
a sale of the tenure under secs. 59 and 60 and 
the following sections and where that took 
place there is no doubt that the purchaser 
acquired, if only the suit were properly consti- 
tuted, the whole of the tenure whoever might 
be interested init. There was also and is now 
a second and wholly different procedure, viz., 
a sale in execution in the ordinary way under 
the Code of Civil Procedure, and where such 
a sale takes place it is the ordinary law that 
in execution of a decree for ventas in execution 
of any other money decree the thing which 
passes to the purchaser is the interest of the 
person against whom the decree has been made 
and no more. ; 

I£ that were all, this would be sufficient to 
dispose of the present case, because it would 
follow that by the sale in execution of the 
decree in the name of Shavitulla, the plaintiff 
had acquired nothing except the right, title 
and interest of Shavitulla in the tenure. But 
the learned Judge in the lower Appellate Court 
has adopted a view which, if accepted, would 
qualify the effect of this latter rule very much 
indeed. He has held that under such circum- 
stances as the present the registered owner is 
to be taken to represent his co-sharers in such 
a sense that proceedings against the regis- 
tered owner are to be taken as in substance 
proceedings against his co-sharers also, and 

(1) iL. R. 6I A. 47;3 0.1L. R. 56L 
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in such a sense that the sale of the interest 
of the registered owner carries with it the 
interest of his co-sharers. I think that view 
cannot be sustained. There have no doubt been 
certain classes of cases in which persons 
who had in fact representative capacity, 
that is to say, who had in fact the power to act 
on behalf of others, or deal with the interest of 
others have been before the Courts, and in 
some of such cases it hag been held that in 
construing proceedings against such persons 


-they may, if the circumstances are such as 


to justify it, be treated as proceedings 
against them in their representative capacity, 
that is to say, proceedings against them as 
representing other parties so as to be bind- 
ing upon those parties. And effect has 
been given to them accordingly. There have 
been instances of that in cases against guar- 
dians where it has been held that proceedings 
against the guardian as such may be construed 
as proceedings against him in his representative 
capacity and binding against the ward. 

There have been cases in joint Mitakehara 
families where the circumstances were such 
that one of the members of the family had 
power to act for the other members of the 
family. or to bind them by his acts, and 
it has sometimes been held that proceed- 
ings against such a member of the family 
may be construed as proceedings against 
him as representing his co-sharers as well 
as against himself, But that isa very different 
thing from holding as a proposition of law 
that where one of several tenants whose name 
is alone registered in the zemindav’s sherishia 
is sued for rent he represents his co- 
sharers in such a sense that proceedings taken 
against his interest alone ım execution can be 
construed as proceedings binding against 
all the others. To hold anything of that 
kind would be going far beyond what tho 
strongest decided cases would warrant. The 
case of Jeo Lal Singh v. Gunga Parshad (2), 
on which the learned Judge in the lower 
Appellate Court has relied was a case under the 
Mitakshara law, somewhat if not closely 
analogous to the class of cases I have mentioned. 
I am also disposed to think that the decisionan 
that case goes beyond the other decided cases 
and I confess, I think, that if it came to be 
reconsidered it is not improbable that it might 
be held to have gone too far. But at any 


2) 10 0. 996. : 
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rate ib is not an authority for the view 
which the lower Appellate Court has taken. 
For the reasons I have stated I think that 
the decision of the lower Appellate Court is 
wrong, its decree will therefore, be set aside 
and, the decree of the Court of First Instance 
restored in so’ far as the present appellants 
are concerned with costs in all the Courts. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
Seconp Civin APPRAL No 726 or 1908. 
February 10, 1909. 
Present :—Mr. Justice Aikman and 
Mr. Justice Richards. 
DEBI PRASADA—DeEcree-HOLDER— ` 
APPELLANT - 
versus 

Mr. A. H. LEWIS—Jtpament-pEBTOR— 


RESPONDENT. 
Owil Procedure Code (Act XIV of 1882), s8 266, 268—- 
Attachment of unearned salary of cler k— Debt or saleable 


property. 

The future or unearned salary of a clerk is not a debt 
or saleable property within the meaning of section 266 
Such salary, therefore, cannot be attached in execution 
of a decree. Holmes v Millage, [1898] 1 Q.B,551, Ay- 
yavayyar v. Virasami Mudah, 21 M. 393, followed , Har 
Shankar Prosad Singh v. Buj Nath Das, 23 A 164, dis- 
tinguished 

Execution Second Appeal from the decision 
of the District Judge of Cawnpore, dated 80th 
April 1908. 

Satya Narain (with him Buldeo Ram Dube), 
for the Appellant. 

No one for the Respondent. 

Judgment, 

-  Ricwarps, J.—This appeal arises out of an 

application for the attachment of the salary 
of the respondent, who is a clerk in the 
employment of Pandit Pirthi Nath, a Vakil 
practising in Cawnpore. There is nothing to 
show that any salary was actually due at the 
time of the application for attachment and 
having regard to the date of the application 
none would be due ın the ordinary course of 
events. Both the Courts below have treated 
the application as being an application for 
the attachment of the future salary of the 
respondent. The application itself was an 
application to attach p sum of Rs. 150 every 
month. Section 266 of the old Code of Civil 
Procedure (which was in force at the time) 
specifies the classes of property liable to 
attachment and sale in execution of a deeree. 
They are as follows:— “Land, houses, or other 
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buildings, goods, money, bank notes, cheques, 
bills of exchange, Hundis, promissory notes, 
Government securities, bonds or other securi- 
ties for money-debts, shares in the capital or 
joint stock of any Railway, banking or other 
public company or corporation, and save, as 
hereinafter mentioned, all other saleable 
property, moveable or immoveable, belonging 
to the judgment-debtor, or over which, or the 
profits of which, he has a disposing powèt 
which he may exercise for his own benefit, 
whether the same be held in the name of the 
judgment-debtor or by another person in 
trust for him or on lus behalf.” It 1s perfect- 
ly clear that the fnture salary of the 
respondent is not included in the above 
enumeration unless it is covered by the 
expression ‘ debts.’ It certainly does not come 
under the heading’ other saleable property’. It 
is in fact not property’ at all. It seems to 
me, also that giving the word debt’ its 
ordinary and natural meaning, future or 
unearned pay of a lawyer's clerk is not a 
debt. The respondent could not sue his 
master for a salary before itis earned. It is 
not even a debt payable in future. Its pay- 
ment depends upon the continuance of the 
contract of service. If the section had ended 
with the passage quoted above, I think it 
perfectly clear that the order of the Court 
below would be perfectly correct and that the 
future salary of the respondent could not be 
attached in execution of the decree. It has 
strongly been urged, however, that some of 
the exceptions set forth in the remainder of 
the section clearly show that future earnings 
are capable of attachment ; for example, clause 
(i) partially exempts the salary of certain 
public officers and servants, clause (j) abso- 
lutely exempts the wages of labourers and do- 
mestic servants. It is said that the introduc- 
tion of these exceptions demonstrates that but 
for these exceptions the salaries of public 
servants and wages of domestic servants 
could be attached. The explanation to the 
section is also relied on as showing that the 
section contemplates ‘non-excepted’ wages 
being attached before they are due. It is fur- 
ther urged that section 268 shows that in the 
case of the salary of a public officer or a Railway 
servant the attachment might be of the salary 
in advance. This section provides, amongst 
other things, that in the case of the salary of 
a pubhc officer or tho servant of a Railway 
company, the attachment shall be made bya 
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written order requiring the officer whose duty 
it ig to disburse the salary to withhold every 
month such portion as the Court may direct. 
This provision does appear to imply that in 
the case of public officers and Railway servants 
an attachment of future salary is con- 
templated. 

Tt is said that section 268 merely contains 
directions how the attachment of certain 
clagses of debts, etc, is to be carried out and 
that it does not purport to make attachable 
property or debts of Railway or public 
‘ seryants that would not be attachable if 

they belonged to other persons. I confess 
that I feel the weight of these arguments. 
The wages of domestic servants seem to me in 
principle not to be distinguishable from the 
salary of a Vakil’s clerk, and if unearned wages 
of a domestic servant are not debts or other 
saleable property within the neaning of the 
section, itis hard to understand where the 
necessity was for making the exception, unless 
‘it was for the purpose of enacting that such 
wages could not be attached even when they 
had become debt. If this was what was 
desired it could have been provided for in 
a much simpler way. It is, however, 
quite clear that in England unearned salary, 
in a case like the present, could not be mace 
available in execution of a judgment by gar- 
nishee proceedings or by the appointment of 
a receiver by way of equitable execution-see 
Holmes v. Millage (1). No case has been cited 
to us in which in this country unearned salary 
of aservant has been attached and in the case, 
Ayyavayyar v. Virasami Mudali (2), it was 
held that such wages could not be attached 
in whole or part before they were earned. 
The public inconvenience of allowing such wa- 
` ges to be attached are obvious. I have already 
pointed out unearned salary does not come 
under any of the descriptions enumerated in 


section 266 in the natural and ordinary sense - 


of such descriptions. I think, therefore, that 
I am justified in resisting the argument that 
the rest of section 266 and the provisions of 
section 268 necessarily imply that unearned 
salary in a case like the present can be attach- 
ed in execution of a decree. Following, there- 
fore, with some hesitation the decisions of the 
High Court in Madras and what appears to 
have been the universal practice I would 
‘ dismiss the appoal. 

(D (1898) 1 Q. B. 651. 

2) 21 M, 393. 


Arkwan, J.—I am also of opinion that this 
appeal must be dismissed. The case velied 
on by the Court below, namely, Ayyavayyar 
v. Virasamt Mudali (2), fully supports the 
Judge’s order and I agree with the decision 
in that case. Neither the old nor the new 
Code contains any provision for the attach- 
ment in advance of the salary of an employee 
like the respondent. The exemptions con- 
tained in section 266 of Act No. XIV of 1882 
may be read as applying to salaries already 


‘earned. The learned Vakil for the appellant, 


who argued the case extremely well, was 
unable to refer us to any decision either in 
this country or in England in which an 
attchment such as prayed for here was 
granted. He relied on one case, Harshankar 
Prasad Singh v. Baijnath Das (8), but that 
case is easily distinguishable from the 
present. There property was sold, part of 
the consideration was cash paid down and 
part was an annuity payable to the vendor. 
It is clear in that case that there was an 
existing debt, although the payment of it was 
deferred. I would, also, dismiss the appeal. 

By tHE Court. —The appealis dismissed 
but without costs as the respondent is mot 
represented. 


PE Appeal dismissed. 





MADRAS HIGH COURT. 
FULL BENCH, 
URIMINAL Mis Perron No. 289 or 1908. 
February 3, 1909. 

Present—Mr. Justice Benson, Mr. Justice 
Munro and Mr. Justice Sankaran Nair. 
Tue SESSIONS JUDGE or rau 
TINNEVELLY DIVISION—Petitionar 
versus 
SIVAN CHETTY—Accussp. 

Penal Code (Act XLV of 1860), 8 211—~—Informution 
given to Village Magistrate or Munaif (Village Head- 
man) and communicated by him to Police—Information 
found to be falss—Oonviction of info mint under 8. 211, 
IPC 

Held, by the Full Bench, Sankaran Nair, J dissent- 
mg, —that information of an offence given by a person 
toa Village Munaif (Village Headman), who com.” | 
municated it to the Police, whigh ın turn investigated 
and found ıt to be false, may be made the basis ofa 
charge against the informant under s. 211, I P.O 
Croninal Appeal No 615 of 1902 (unreported), Grimi- 
nal Appeal No. 30 of 1903 (unreported) and Chinna 
Ramana Gowd v Empeior, 31 M. 606, ovorruled. In 
the matter of the petition of Jafioona, 6 O, 620, distingu- 
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ished, Karim Buksh v, Queen-Empress, 17 C. 574 (F. B ) 
followed, Emperor v, Jonnalagadda Venkatrayudu, 
28 M. 565, referred to. But every information ofan 
offence does not necessarily amount to a charge of 
an offenco, e. g, whena man gives information, which 
ho has heard from other, and the truth of which he 
does not allege 

Per Benson and Munro, J J.—.\ false charge, men- 
tioned ins. 211, J P C, must not be understood in 
any restricted or technical senso, but in its ordinary 
meaning of a false accusation made to any anthonty 
bound by Jaw to investigate 1b or totake any steps in 
regard to it, such as giving information of 1b to supe- 
mor authonties with a view to investigation or other 
proceedings ; and the ‘institution of crimmal proceed- 
ings’ includos the setting of the criminal law in mo- 
tion. 

Per Sankaran Nair, J —The information, given to n 
Village Magistrate, (Village Headman) is different m 
every respect from the “ criminal information” known 
to the English law, and cannot be treated as the ‘ insti- 
tution of a criminal proceeding’ or ‘ makmg & charge’ 
within the meaning of s 211, LP. C. 


ORDER OF REFERENCE TO A FULL 
> BENCH. 


Wo recommend a Full Bench as decisions 
are conflicting. 

Judgment. 

Benson AND Munro; JJ.—In this case the 
accused made a complaint of dacoity against 
certain persons to the Village Munsif, who 
gave information to the Station House Officer, 
who then came to the village and took a 
statement from the accused in which the 
accused repeated the charge of dacoity against 
the persons named in his complaint to the 
Village Munsif. The police referred the 
charge as false, and, with the sanction of the 
Superintendent of Police, the person who 
made the complaint of dacoity has been 
proceeded against for an offence under secticn 
211, Indian Penal Code, and has been com- 
mitted to the Sessions. The question is 
whether the facts alleged against him amount 
in law to an offence under section 211, Indian 
Penal Code. The matter 1s by no means free 
from difficulty, and the decisions in regard to 
it are conflicting. Weare, however, of opinion 
that the question must be answered in the 
affirmative. The section runs as follows :— 
“Whoever, with intent to cause injury to any 
person .institutes, or causes to be instituted, 
any criminal proceeding against that person, 
or falsely charges any person with having 
committed an offence, knowing that there is 
no just or lawful ground for such proceeding 
or charge against that person,” shall be 
punished as prescribed in the section, 


We think that in the present case the com- 
plaint to the Village Munsif was a “ charge” 
of dacoity and was also the institution of 
criminal proceedings againstthe persons named 
within the meaning of section 211. The 
Criminal Procedure Code does not define what 
constitutes the making of a“ charge” of an 
offence or what amounts to the “ institution of 
criminal proceedings”. But, in our opinion, 
a false “ charge ” in this section must not. be 
nuderstood in any restricted or technical sense, 
but in its ordinary meaning, of a false accu- 
sation made to any authomty bound by law to 
investigate it or to take any steps in 1egard to | 
it, such as giving information of it to superior 
authorities witha view to investigation or 
other proceedings, and the institution of criminal | 
proceedings includes the setting ofthe criminal 
law in motion. The nature of both expres- 
sions, and the difference between them is ex- 
plained in lucid terms in the decision of the 
Full Bench of the Calcutta High Court in the 
case of Karim Buksh v., Queen Empress (1). 
It points out that there may be a charge 
which does not amount to “the institution of 
criminal proceedings” and there may be 
criminal proceedings which do not necessarily 
involve a “charge” of any offence. As an 
illustration of the former it points out that 

a charge made to the Judge of a Civil Court 
or to public officers of other kinds, in order to 
obtain sanction to prosecute may well bea 

charge” but is not the “institution of 
criminal proceedings ”. It further points out 
that an aggrieved person may seek to put the 
criminal law in motion either “by making a 
charge ov in the language of the Code giving 
information, to the Police (section 154) ” or 
he may “lay a charge, or as the Code calls it, , 
a complaint (section 191) before a Magis- 
trato”, The Court did not refer to the case 
of a complaint or information. of certain grave 
offences given toa Village Magistrate, as it 
was not necessary for the purpose of the ques- 
tion before the Court, but the whole reasoning 
of the case is, we think, as applicable to such 
information as to information given to the 
Police under section 154. Under section 45, 
Criminal Procedure Code, the Village Magis- 
trate or, as he is called in the section, the 
village headman,” is bound to “ forthwith 
communicate to the nearest Magistrate or to 
the officer in charge of the nearest Police Sta- 
tion, whichever is the nearer, any information 

(1) 17 ©. 874, 
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which he may obtain respecting” certain 
grave offences of which dacoity is one. In 
point of fact in this Presidency the compleimt 
or information tothe Village Magistrate is 
ordinarily the first step in setting the criminal 
law in motion in the case of the grave offences 
specified in section 45. The injured person 
hardly ever gives information direct to the 
station House Officer of Police (section 154), 
or takes a complaint (section 191) to the 
Magistrate. He almost invariably gives in- 
formation, or makes his complaint, to the 
Village Magistrate, well knowing that the 
latter will report the information or complaint 
to the Magistrate or the Station House Officer, 
or to both, which latter is the regular course 
in this Presidency. He has, in fact, set the 
criminal law in motion -just as effectually as 
if he had gone direct to the Station House 
Officer under section 154 orto the Magis- 
trate under section 191, for the village head- 
man is bound by law to pass on the informa- 
tion or complaint to those officers. The case 
would, of course, be different if the informa- 
tion ov complaint was not a matter which the 
village headman was bound by law to pass on 
to the higher constituted authorities, In the 
matter of the Petition of Jamoona (2). In that 
case it could not be said that the criminal law 
was in any way set in motion. But when the 
information or complaint is one that the vil- 
lage headman is bound by law to pass on, then 
the language of the Full Bench in the case 
referred to above, is just as applicable to it 
as to an information given direct to the Sta- 
tion House Officer or a complaint to the 
Magistrate. 

In the language of the Full Bench, “ which- 
ever of these methods is adopted, the thing’ 
done by the accuser is the same, that which is 
called in the one case giving information, in 
the other making a complaint. In each case 
the steps that follow are governed by the 
Criminal Procedure Code. In each the first 
step tuken by the accuser is ordinarily also 
the last, for from that time the control of the 
investigation or enquiry passes out of his 
hands into those of the constituted authorities; 
subject to this, that if, after an information 
before the police, the result of their investiga- 
tionis adverse to the complainant, he may renew 
his complaint to the Magistrate. The pro- 
cedure by information to the police is by far 
the more common course of proceeding, 

(2) 6 0.620, 


especially where any grave offence is alleged. 
A system similar to the present in these mat- 
tera was in force when the Penal Code was 
passed in 1860 ; it was embodied in the First 
Procedure Code of 1861, and has been con- 
tinned ever since.” 

The village headman was part of the ma- 
chimery of the law for bringing grave offenders 
to justice long before the Criminal Procedure 
Code was passed and that Code recogmzed 
and defined his place m the machinery and 
imposed definite duties on him in regard to 
information given or complaints made to him. 
It is objected to this viow that the Village 
Magistrate is not the only person who has ù 
statutory duty to give information under gec- 
tion 45, Criminal Procedure Code, and that if 
a complaint to him can be made tho basis of 
a charge under section 211, information given 
to the other persons specified in that section 
can equally well be made the basis of such a 
charge. Legally that is so, but we see no 
reason to shrink from the result. In 
practice, however, it is only to the Village 
Magistrate that information is given with 
a view to invoking the action of the Police 
and superior Magistrates. But if a man 
made acomplaint to one of the other per- 
sons having a legal obligation under that 
section to report to the Police or Magistrate, 
and did this with the intention of setting the 
criminal law in motion, we think that he would 
come not only withinthe terms of the section 
but within the mischief which the law desired 
to meet. In the case of Emperor v, Jonna- 
lagadda Venkatrayudu (8) in which the facts 
were very similar to the present, a Bench 
of this Court quoted with approval the 
remark of Mr. Mayne (Criminal Law of India, 
page 589, second edition): “surely informa- 
tion given to A, for the purpose of being pass- 
ed on to B, and which it was his bounden duty 
so to pass on, must be considered as having 
been given and intended to be given to B.” 
In that case this Court also held that when 
the Station House Officer on receiving in- 
formation from the Village Magistrate went 
to the village and examined the complain- 
ant, the complainant made a complaint to the 
Police under section 154. The same view 
was taken by another Behch of this Court in 
an unreported case (Criminal Appeal No. 15 
of 1904). A contrary view was taken in 
Criminal Revision Case No. 515 of 1902 (un- 

(8) 28 M. 665 at p. 567, * i 
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reported), but the case does not appear to 
have been argued, and the Court did not deal 
with the question now before us, vtz., whether 
the information or complaint to the Village 
Magistrate could be regarded as a false charge 
or the institution of criminal proceedings, It 
merely held that the Police Officer was mak- 
ing an investigation under section 161. In 
Criminal Appeal No. 30 of 1908 another 
Bench was “disposed to think” that fact 
similar to those in the preserft case did not 
warrant a charge of an offence under section 
211, but only under Section 182, Indian Penal 
Code. 

In a recent case Chinna Ramana Gowa v. 
Emperor (4), another Bench of this Court 
after consideration of the authorities held, on 
facta similar to those in the present case, 
that the statement made tothe Station House 
Officer could not be treated as a complaint or 

` charge, but must be regarded as a state- 
ment made to a police officer in the course of 
an investigation under section 162, Criminal 
Procedure Code, and could not be made the 
basis of a charge under section 211, Indian 
Penal Code. It also held that the informa- 
tion or complaint to the Village Magistrate 
could not be regarded as a “ charge” because 
the Village Magistrate had no power “to 
investigate” the complaint, or as the “ in- 
stitution of criminal proceedings, ” because in 
ris view 1t was the report of the Village Magis- 
‘trate not the person who made a complaint to 
the Village Magistrate who set the criminal 
law in motion. For the reasons stated at 
length in the earlier part of this judgment we 
are unable to agree with this view. Wethink 
that it does not take sufficient account of 
the position of the Village Magistrate as 
part of the criminal machinery of the ad- 
ministration and of the legal obligation of 
the Village Magistrate to take action on the 
information given or complaint made to 
him. The reasons for the decision were largely 
based on the case In the matter of the Petition 
of Jamoona (2), but in the latter case the com- 
plaint was made to the Station Staff Officer 
who was not bound by any statutory provisions 
to investigate ıt or to take any action what- 
“ever in regard to ik. We do not think that 
such a case is an authority with regard to the 
“present case, where the Village Magistrate is 
bound by law to take action and to report the 
information or complaint to the authorities 
(4) 81 M. 506. K 


empowered to investigate or to take cognizance 
of the alleged offence. Itis now settled law 
that if an aggrieved person gives false in- 
formation of an offence to the Station House 
Officer (section 154, Criminal Procedure Code) 
he may be proceeded against for an offence 
under section 211 and may be liable to im- 
prisonment for seven years. It seems un- 
reasonable fo hold that if the same person 
gives the same information to the Village 
Magistrate, knowing and intending that it 
shall be passed on to the Station House Officer 
and the superior Magistrate, he shall not be 
guilty of any offence under section 211 but 
only of the lesser offence under section 182, 
Indian Penal Code, with a liability limited to 
imprisonment for six months instead of seven 
years. The language of section 211 does not 
require us to place any such limitation on its 
scope and we. see no, reason for holding that 
the Legislature intended it. In conclusion, it ` 
seems desirable to point out that every in- 
formation of an offence does not necessarily 
amount to a charge of an offence. A man 
might give the information which he had 
heard from others, and without himself alleg- 
ing the truth of the information. But that is 
not the present case. Here the person ag- 
grieved made an accusation of dacoity against 
certain persons named by him, and charged 
them as guilty to his own knowledge. In our 
opinion the accused in the case before us was 
rightly charged with an offence under section 
211, Indian Penal Code, in regard to the in- 
formation or complaint of dacoity which he 
laid before the Village Magistrate. We, 
therefore, refuse to quash the commitment, and 
direct the Sessions Judge to proceed to dispose 


‘of the case according to law. 


Sankaran Narr, J.—The question is whe- 
ther the commitment made under the following 
circumstances should be set aside. 

Sivan Chetty the accused appeared before 
the Village Magistrate of Karimkulam and 
made a statement which was reduced to writ- 
ing that certain persons therein named entered 
his house the previous night and committed 
the offence of dacoity by robbing him and the 
members of his family of considerable property. 
After stating the facts, he said “I heard this 
read out Itis correct” and signed it. The 
statement is attested by a witness and also 
signed by the Village Magistrate. There was 
no prayer therein for an enquiry. The 
Village Magistrate submitted this statement 
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with a report of his own to the Sub-Magis- 
trate (Exhibit B.) and sent another report to 
the Station House Officer (Exlubit C.) re- 
questing him to inquire into the case. There- 
upon the Station Honse Officer proceeded to 
the village and took a statement from the ac- 
cused (Exhibit B.) which, the Sessions Judge 
vightly says, shows “that it must have been 
recorded in answer to questions, many of them 
in the nature of searching cross-examina- 
tion.” The Police Inspector submitted what 
is called a referred charge sheet to the Sub- 
Magistrate who agreed with the Police that the 
charge was false and struck the case off bis file. 
e The accused is now prosecuted under 
section 211 of the Indian Penal Code for in- 
stituting false criminal proceedings or a false 
charge. The charge is that the accused 
“made a false complaint to the Village Magis- 
trate and to the Station House Officer ” 
The Sessions Judge, being of opinion that ac- 
cording to a recent decision of this Comt in 
Chinna Ramana Gowd v. Emperor (4), the ac- 
cused has not committed any offence under 
section 211, has requested the High Court to 
set aside the commitment. It ia not denied 
that if the facts alleged by the prosecution 
are proved, the accused must be convicted of 
an offence under section 182, Indian Penal 
Code, of giving false imformation. It is also 
admitted by the Public Prosecutor that the 
decision in Criminal Appeal No. 231 of 1908, 
Ohinna Ramana Gowd v. Emperor (4), is 
directly in point. But it is argued that that 
decision should not be followed and the ques- 
tion, has accordingly been referred to the Full 
Bench for decision. 

I shall first consider whether the accused is 
liable to conviction for the statement made 
to the Police Officer. The Police Officer in 
charge of a station may investigate any cogniz- 
able case within his jurisdiction. It has, 
therefore, been held that a false complaint 
of such an offenceto him would make the 
offender liable to conviction under section 
211, Indian Penal Code. Is this state- 
ment (Exhibit D) before us a complaint or 
statement given for the purpose of investigation 
or is it only a statement made by a witness to a 
Police Officer in the course of his investiga- 
tion? The first information given to a Police 
Officer may be oral or in writing. If given 
orally, it must be reduced to writing, readover 
to the informant and signed by him (section 
154), A Police Officer on receiving information 

` 


shall proceed to investigate the offence (section 
157) except in the cases referred to in clanse (a) 
of that section. He may require the attendance 
of witnesses. The witness “shall be bound 
to answer” all questions, except those re- 
ferred to in section 161, put to him relating 
to the accused and the statement so made shall 
not be signed by the witness nor used as evi- 
dence. There is no obligation on his part to 
answer truly and it has been held that he can- 
not be convicted for making any false state- 
ment. Thus it is clear that the only statement 
which a Polce Officer can ask an informant or a 
witness to sigu is the one made by the firat 
informant under section 154. In the case be- 
fore us the Village Magistrate and not the ac- 
cused was the first informant of the Station 
House Officer. That information was n 
writing (Exhibit C). There was, therefore, no- 
thing to be reduced to writing under section 
154. If the information is to be taken as given 
orally, then the statement should be taken 
from the Village Magistrate, the informant. I 
am unable, therefore, to regard the statement 
taken from the accused as one legally made 
under section 154. It is also clear to me that 
it was really made under sections 161 and 162. 
After receiving the information (Exhibit C.) 
from the Village Magistrate, the Police Officer 
was bound to investigate this offence under sec- 
tion 157 and the examination of the accused and 
any other persons who may have been examined 
must be taken to have been made under sections 
161 and 162. To hold that this is a statement 
under section 154 would be to deny the pro- 
tection afforded by law to a person making a 
statement to the Police under sections 161 and 
162. Again, a complaint or the institution of 
a criminal proceeding is a person’s voluntary 
act. He might state what he likes and no 
more, whereas under section 161 a person is 
bound to answer questions and may have to 
undergo, as in this case, a searching Cross- 
examination. It 18 difficult to hold Exhibit D. 
which contains statements, against the truth 
of the complainant’s case to bea complaint. If 
thelearned Judges in Emperor v. Jonnalagadda 
Venkatrayudu (8), take the contrary view, 
then I think they are wrong. In the case of 


Mallappa Reddi v. Hmperor (5) the original 


information was given to the Station House 
Officer by the accused of what the. judgment 
treated—as the reference to section 154 shows 
—as & cognizable offence, 

(5) 27 M. 127. E 


192 


INDIAN CASES. 


Ld 


[1909 


THE SESSIONS JUDGH, TINNEVELLY t. BIVAN CHETTY. 


Does the statement Exhibit A made to the 
Village Magistrate come within the scope of 
section 211? The decided cases are clearly 
in support of our view maintained in Ohinna 
Ramana Gowd v. Emperor (4) thatit does not. 
In the matter of the Petition of Jamoona (2), 
which was the case of a complaint before a Staff 
Officer, found to be false after enquiry by the 
Miltary authorities the learned Judges said 
“the Station Staff Officer having neither 
magisterial nor police powers it 

_seems to us that section 211 will not apply. 
We do not- think it is unduly refining the 
words of the section to say that the false 
charge must be made to a Court or to an Offi- 
cer who has powers to investigate and send up 
for trial.’ This case was followed and applied 
to the case of a complaint before a Village 
Munsif by Benson and Bhashyam Iyengar, JJ. 
in Criminal Appeal No, 30 of 1903. That 
was an appeal against an acquittal. The 
lower Court held in that case `.. .. In the 
matter of the Petition of Jamoona (2) lays down 
that the false charge must be made to a Court 
or to an Officer who has powers to investigate. 
Nowthe Village Magistrate has no magisterial 
powers except in regard to petty offences. 
He is not a Court in respect to this offence. 
The charge under sectaon 211, cannot be 
sustained.” The accused though it was 
found he made a false charge to a Village 
Munsif was accordingly acquitted. On appeal 
the High Court held “we are disposed to 
agree with the Head Assistant Magistrate that 
the facts alleged do not amount to an offence 
under section 211, Indian Penal Code.” But 
they directed a trial for an offence under sec- 
tion 182 (a). This case is directly in point 
and was decided on appeal by the local 
Government against an acquittal. 

See also the judgment in Criminal Revision 
Case No. 515 of 1902. 

To the same effect is the decision of Mr. 
Justice Abdur Rahim and myself in Criminal 
Appeal No. 231 of 1908, Ohinna Ramana 
Gowd v. Emperor (4). 

I see no reason to differ from these deci- 
sious. In the words of Mr. Mayne, paragraph 
376, commenting on section 211 “a false charge 
made to a person who has no magisterial or 
police authority, doef not come within sec- 
tion 211.” The statement before the Vil- 
lage Magistrate is not the first step in a 
proceeding which, in the ordinary course, 
will lead to the convietion of the accused, if 


. 
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found guilty. The Village Magistrate cannot 
enquire into the allegations himself, cannot 
examine witnesses, cannot place the accused 
before a Magistrate for trial, cannot do any- 
thing to the prejudice of the accused on that 
statement. Ib was argued that the power con- 
ferred by section 45, Criminal Procedure Code, 
onthe Village Magistrate on receiving the 
statement to submit a report to the Police or 
the Magistrate shows that the statement must 
be treated as the institution of a criminal pro- 
ceeding or making a charge. This power, it 
will be noticed, is conferred on him in common 
with any “owner or occupier of land and 
agent of such owner and occupier.” It, there- 
fore, follows that if the statement before the 
Village Magistrate which of course need 
not be in writing is the institntion of a criminal 
proceeding, so is any similar statement made 
before any occupier of land or his agent. A. 
criminal proceeding can be instituted only in 
the King’s Court or before any person appoint- 
ed by the King for that purpose and I find it 
difficult to believe that the persons above- 
named have been constituted authorities, be- 
fore whom criminal proceedings may be in- 
stituted for the sole reason that they have to 
communicate any information they might 
receive about the offence. Ineed hardly state 
that the information given to the Village 
Magistrate is different in every respect from : 
the “ criminal information ” known to English 
law which is a statement informing the Magis- 
trate of the offence for which a summons or 
warrant is required. This information is not 
even a complaint or an accusation, Further 
the persons referred to in section 45 including 
the Village Munsif need not report in bail- 
able cases with afew exceptions and to the 
information in such cases, therefore, this argu- 
ment will not apply. How can it be a proceed- 
ing in some cases and notin others? Above 
all, if the Village Magistrate or the other per- 
sons referred to, do not act under section 45 
neither the person aggrieved nor any officer has 
any power under Jaw to compel him to submit 
the report though he may be punished under 
the Indian Penal Code. If it were a criminal 
proceeding, the informant would be entitled to 
have his statement enquired into and disposed 
of: and to treat it as a step forward taken for 
the conviction of the accused, if his guilt is 
proved. The statement itself need not be 
transmitted under section 45. It is only the 
information that has to be communicated, 
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For the above reasons I am of opinion that 
the accused cannot be charged for any offence 
under section 211 on account of the statements 
made before the Village Magistrate and the 
Station House Officer. I wonld, therefore, 
quash the commitment. 

' Commitment upheld. 





MADRAS HIGH COURT. 
Ja BECOND ArrgaL NO. 616 op 1903. 
July 27, 1904. 
Present :—-Sir Arnold White, Kt., Chief 
Justice, and Mr. Justico Davies. 
VENKATARAMANA CHARIAR—Isr 


DEFENDANT-—APPELLANT 
. 


VEYSUS É 
MEENAT CHISUNDARARAM AIYER— 
PLAINTIFF- RESPONDENT, 

Ciil Procedure Code CAct XIV of 1582), ss. 13 

Eapl. II & dd- Res-judicate—S de certificate contain- 
ing more lands than wld by uu ti n--Right of person 
i» pas ession ti question acewracy of sale rertifpieate— 
Fiand whether the only ground on which court, sala 
cun be imrenched—Effect ot s. 244 on plaintiff's swit 
or defendanta detence. 
. Tho plaintiff and defendant both were mortgagees 
of certain land. The plaintiff, suing on his mortgage, 
got a decree and in execution gale himself bought the 
land subject to the defendant’s mortgage The 
sale certzficato included certain pieces of land, which 
were neither included in the plaintifs mortgage nor 
in his decree. On this ground tho defendant mort- 
gagec, who was in possession of those pieces of land, 
declined to give their possession to the plaintiff, who 
brought this suit for possession of the picces in 
dispute, 

Held—(1) That fraud is not the only ground upon 
which o Court salo can be impeached, at any rato, it 
is not so in a case where the decree-holder is himself 
the purchaser. 

(2) That the matter was not res-judicata, by virtue 
of 8,18 Expl. TI, Civil Procedure Codo. As the question 
whether the items in question wore infact comprised in 
the plaintiff’s mortgago and decreo was not in issue in 
the original suit, there was no adjudication upon the 
question and it was not a matter which could have 
been made a ground of defence in that suit 

(8) That the effect of gection 244, Civil Procedure 
Code, is to debar a plaintiff from bringing a suit for 
the determination of certain questions falling within 
the scope of the section, but not to debar a defendant 
from setting up, by way of defence, a mattor 
covered by the section. Bhiram Ali Shak, Shatkdar 
v. Gop Kanth Shah, 24 O. 355; Nil Kamal Mukerjee 
4, Jahnabat Chowdhurant, 26 © 946, followed. 

Second Appeal from the decree of the Dis- 

- trict Court of Madura, in A. S. No. 201 of 1902, 
against the decree of the District Munsif of 
Sivaganga in O. S. No. 300 of 1900. 

C. Ramachandra Rao Saheb and R. Kup- 

pusami Aiyar, for the appollant. 


P. Ñ. Sivaswami Atyar, for the respondent. 
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Judgment :—The plaintiff's case is that he 
is entitled to certain lands under a mortgage 
decree, obtained by him in O. S. No. 448 of 
1892. The lands were subject to a mortgage 
in favour of the defendant. In execution of 
his decree, the plaintiff brought certain lands 
to sale and purchased them subject to the 
defendant’s mortgage. , The sale was pro- 
claimed on November 27th, 1895. The plaintiff 
himself became the purchaser at the Court 
auction and a sale certificate of the lands pur- 
chased was granted to bim in January, 1896. 
In August, 1897, the plaintiff deposited in 
Court the amount of the defendant’s mortgage 
and asked for the delivery of the lands. 
The defendant declined to give delivery 
upon tho ground that certain items of the 
property, which the plaintiff claimed upon 
the ground that they were included in the sale 
certificate, were not included in the mortgage 
on which the plaintiff had sued, orin the 
decree which he had obtained. In 1900, the 
plaintiff instituted the present suit for posses- 
sion of the lands described in the sale certi- 
ficate. The Munsif held that the lands in 
dispute were not included in the mortgage to 
the plaintiff or the decree in the suit thereon, 
and as regards these lands he gave judgment 
for the defendant. The District Judge revers- 
ed the decision of the Munsif upon the ground, 
that the sale certificate was conclusive and 
that the sale to the plaintiff could not be 
jmpeached except upon the ground of frand 
which had not been proved The District 
Judge recorded no finding as to whether the 
lands in dispute were in fact included in the 
mortgage and.the decree, and on the case com- 
ing before this Court on second appeal, it was 
remitted tothe District Court for a finding 
on the point. The District Judge now states 
that he is unable to record a finding on the 
question. Itis to be regretted ihat the Dis- 
trict Judge bas not seen his way to record a 
finding upon the question remitted to him. 
As has been stated, the Munsif held that the 
items of land in dispute were not comprised 
jn the mortgage bond, and the Judge, although 
he professes himself unable to return a 
finding as to this, points out that, at any rate, 
a ccnsiderable portion of ibe lands, which, 
according to ihe plaintiff’s case, were ccmpris- 
edin the words “other somuda;am lends” 
were not regarded as semudayam lands at the 
date of the deerce. Having regard to the 
somewhat unusual course adopted hy..the 

. 


194 


District Judge, the only course open to us is to 
deal with the case upon the footing that the 
lands in dispute were not included in mortgage 
or decree. 

As has been stated, the District Judge held 
that the sale to the plaintiff could not be im- 
peached except upon the ground of frand. 
This is not so—at any rate, in a case like the 
present, where the decree-holder is himself the 
purchaser. Mr. Sivuswami Atyar, on behalf 
of the plaintiff, did not seek to support the 
judgment of the Court below upon the ground 
that the sale was unimpeachable except upon 
the ground of fraud. His argument was: (1) 
that the matter was res judicata by virtue of 
S. 13 of C. P. C., and (2) that having regard 
to the provisions of S. 244 of the Code, it was 
not open to the defendant to raise the defence 
in the present suit that certain items of the 
property mentioned in tho sale certificate wore 
not in fact comprised in the mortgage or the 
decree. As regards S. 13, the question whether 
the items in question were, in fact, comprisedin 
the mortgage and the decree wasnotinissuein 
O. 8, No. 448 of 1892; there was no adjudi- 
cation upon the question, and it was not a 
matter which could have been made a ground 
of defence in that suit. As regards S. 244, 
the effect of the section, as it seems to us, is 
to debar a plaintiff from bringing a suit for 
the determination of a question relating to 
the execution, discharge, or satisfaction of 
a decree, which has arisen beeween himself 
and the defendant as parties to the suit, 
in which the decree was obtained, but not 
to debar a defendant from setting up, by 
“way of defence, a matter which relates to 
the execution, discharge or satisfaction of 
a decree obtained in a suit to which he 
and the plaintiff were parties. Mr. Stvaswomi 
Atyar has not been able to call our attention 
to any authority in support of his contention. 
There is clear authority the other way. In the 
case reported in Bhiram Alt Shatk Shikdar v. 
Gopi Kanth Shak (1),the Judges observe : “All 
that S. 244 enacts is that certain questions 
therein specified shall be determined by the 
order of the Court executing the decree and 
not by separate suit; and granting that the 


: question that the defendant now raises was - 


one that came within’the scope of 5. 244, still 

it does not follow thaf a defendant 1s precluded 

from raising that question by the provisions of 

8. 244, when the question was not raised in 
(1) 24. 0. 355, 
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the execution proceedings and has not been 
determined. The view that we take of S, 244 
is that it bars a suit brought for the determi- 
nation of certain questions, but does not bar 
the trial of any issue involved in those ques- 
tions, if the issue is raised at the instance of 
a defendant in a suit brought against him.” 

The decision was followed in a case reported in 
Nil Kamal Mukerjee v. Jahnabat Ohowdhurant 
(2). In that suit the plaintiff brought a suit 
to recover land, obtained a decree, and inexech- 
tion took possession of certain plots of land 
not comprised in the decree, whilst he omitted 
to take possession of certain other plots which 
were comprised in the decree. The defendant 
dispossessed him of the whole of the land awd 
the plaintiff brought a suit to recover it. Lt 
was held that S. 244 did not preclude the 
defendant from setting up the defence that 
the land claimed was not comprised in the 
decree. The only difference between the facts 
of this case and the case before us, so far as 
this point of law is concerned, is that in the 
Calcutta case the plaintiff had got possession 
of the lands in dispute though he was after- 
wards dispossessed by the defendant, whilst 
in the caso before us the defendant has been 
in possession all along. If the defendant is to 
be precladed from raising the defence which 
he has set up in the present suit, the only 
course open to him would be to apply in O.S. 
No. 448 of 1892 for the setting aside of the 
sale and then apply for a stay of proceedings 
in the present sut pending the disposal of hia 
application in the other suit. This would lead 
to multiplicity of proceedings and defeat the 
object which the Legislature had in view in 
enacting S. 244. We agreo with the decisions 
of the Calcutta Court to which reference has 
been made. The decree of the District Court 
must be set aside as regards items Nos. 7 to 
11 and as regards the District Judge’s direc- 
tion to the Munsif to take evidence and record 
a finding on the 3rd issue. 

We allow the appeal with costs, here and 
in the Court below, and restore the decree of 
the Munsif as regards items Nos. 7 to 11. 

Appeal allowed. 

(2) 26 © 948. 
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MADRAS HIGH COURT. 
Sccoxp Crvi Arrman No. 797 or 1906.- 
: December 16, 1903. 
Present :—Mr. Justice Miller and 
Mr. Justice Munro. . 
MOORIYAT PUTIKAYIL KUNTIMIN 
AND OTHERS—DBFENDANTS-~APPRLLANTS 
versus 
MOORIYAT PATIKAYIL KUNTAMBI 
„AND OTHERS —PrLaIntirrs—RESPONDENTS. 


Mulubar Law ard Usagya—Marumokatayam Law0— 
Gift to wife and three daughters and ther female de- 
soendunta—Aature of estate, gifted—(Qift to the exclu- 
sion of males, whether ralid— Gift by last suri irang donee 
to her own heirs to the exclusion of the heirs of the 
other pre-deveased d mees, whether valid. 

.„ Who was governed by the Malabar Ja xa. 
hutuyam Law, made a gift of the plaint properties to 
his wife K. and bis three daughters and thoir female 
descendants. B. the last surviving daughter, gifted 
away all these properties to her own heirs to the 
exclusion of the heirs of her sisters who had pre- 
deceased her. The latter now filed this suit to 
recover their share of the properties. 

Held, that the intention of the donor was nob to 
create & joint tenancy in the English sense, but to 
create a sort of tavashi, not differing in regard to the 
course of descent, from an ordinary tavashi, so long 
as there remained any female descendants of any of 
the donees. Held, further, that the gift by B. was 
invalid and not binding on the plaintiffs. 

The Court also held that, though a gift of the kind 
to the exclusion of male descendants was unusual in 
a Malabar Tarwad, it did not affect the question at 
issue, Jogeswor Narain Deo v, Iam Chandra Dult, 
23 C. 670, L. R 23 I. A. 37, referred to. 


Second appeal against the decree of the 
District Court of North Malabar, in A. 5. 
No. 551 of 1905, presented against the decree 
of the 
Kuttaparamba, in O. S. No. 636 of 1904. 

Facts.-The parties are members of a 
Malabar Tarwad ond are governed by the 
Maramvkatayam School of law. 

One Mammi, deceased, gifted items 1 to 4 
of the plaint properties (the other items not 
being material to the decision of the point of 
law herein) to his wife Kunhi Pathumma 
and his daughters, Biyathumma, Amina, 
Kayya and Uppennu, under Bx. A. Ex. A. 


concluded thus: “ itis agreed that you and _ 


your female issue now existing and who may 
be born hereafter should enjoy the property 
for ever, and that your male issue, now exist- 
ing and who may be born hereafter, cannot 
inherit this property.” Biyathomma, the 
last survivor among the donees, made a gift 
(Ex. I) of these properties to her daughter, 
Aiyisha, and Aiyisha’s daughters, (defendants 


l to 3). Plaintiffs, who are the heirs of the | 
e 


Court ‘of the. District Munsiff of ~ 


pre-deceased sisters of Biyathumma, filed this 
suit for a declaration that the gift deed, Ex. I, 
was invalid and not binding on them and 
for possession of those properties. 

The following genealogical tree clearly seis 
out the relationship of the parties :— 
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Defendants pleaded that the 
Tix. I was valid. 

The following are the material portions of 
the judgmont of the District Judge :— 

“The District Munsiff held this (Ex. I) to 
be a valid demise. Appellants’ pleider says 
it is invalid as contrary to Marumakatayam 
law in that it excludes males. He says 
further that the grant to unborn grand-daugh- 
tera is invalid, therefore, the grant to all 
grand-dauchters fails and the deed should be 
considered to confer a joint estate on the 
mother and three daughters. They never 
divided. Biyathu was the last survivor, so 
she took the property absolutely and her 
disposal of it was valid. 

“ My attention has been drawn to A. S. 
Nos. 641 and 647 of 1891, on the file of this 
Oourt. There, Mr. Thompson said: “It is 
‘not uncommon in Malabar for property to be 
assigned to females and to descend to the 
female children of the assignees to the ex- 
clusion of the males of the family and so 
far as I know such an agreement has never 
been daclared to ba intrinsically invalid.” 

“ I determine to follow the opinion of the 
District Munsiff and of my predecessor, and 
I find that the demise in Exhibit A is not 
invalid, and that the District Munsiff has 
properly treated it as creating a sort of 
Tavashi.” 

Judgment.— The eift by Mammi (Ex. A), 
under which items 1 to 4 were held by Biya- 
thumma, isa gift to his wife and his three sur- 
viving daughters to be enjoyed by them and 
their female descendants hereditarily, males 
being excluded. 

It was not contended on either side that 
the condition of enjoyment ‘can stand go far 
as it excludes males altogether, and the gift 
must, therefore, be taken as a gift without 
that condition to Kunhi Pathumma and her 
three daughters. 

Biyathumma having survived her mother 
and sisters, the question now is, whether she 
had a right to give the property to ber own 
descendants or whether the plaintiffs who 
are descendants of one of her sisters, Uppennnu, 
have joint rights init and the gift is con- 
sequently bad and must be set aside. 

It is contended, oh the one hand, that tho 
properly became the absolute property of 
Biyathumma, as the survivor of the four 
donees, or if the donees held as tenants-in- 
common, the gift cannot be set aside, benange 


gift deed 


Biyathumma was competent to transfer her 
own interest. 

On the other hand it is contended that the 
donees must be taken to hold the property 
with the ordinary incidents of Tarwad property 
and that Biyathumma had no interest. which 
she could transfer to her descendants. To 
this it is replied that the intention of the 
donor must be looked to, to determine the 
incidents of the property held under the sift 
and that here the donor’s intention was 
clearly not to give the property with the 
incidents of Tarwad property. but to create a 
perpetual succession confined to females, a 
course of devolution equally unknown ,to 
Marumakatayam and to the Muhammadan 
Law, though from the District Judge’s judg- 
ment it seems that attempts to create a 
similar course are not unknown in Malabar. 

The intention of the donor was, heyond any 
doubt, to provide for his wife and daughters 
and their female descendants; his attempt to 
carry into effect this intention fails, so far as 
the attempt is to effect tho exclusion of males 
altogether. but that does not affect the in- 
tention. There is nothing to indicate any 
intention to exclude the female descendants 
of any of the donees in any event, and we 
shall be doing that which the donor never 
intended, were we to decide that the descend- 
ants of one daughter are excluded by the 
déath of their ancestor before her sisters and 
we have the authority of the Privy Council 
for declining to presume a gift creating a 
joint tenancy in the English sense, Jegestrar 
Narain Deo v. Ramchandra Dutt (1). 
The doneer are followers of Marumakatayam 
Usage. and the gift is, but for one condition, 
an ordinary gift from a husband to his wife 
and her descendants, such as we find com- 
monly in Malabar Tarwads ; the one unusual 
condition is the exclusion of males from the 
enjoyment, but that is not a condition of 
any real importance; the inclusion or ex- 
clusion of males makes no difference to the 
devolution of the property, unless there is a 
partition or it happens that the last surviv- 
ing member of the group is a male, the differ- 
ence is only in the number of mouths to be 
fed. It seems, therefore, to us that the lower 
Courts have taken the right view of the gift ; 
it was intended to create a sort of tavashi as 
the District Judge puts it, and a tavasht 
not differing in regard io the course of de 

(1) 23 0. 670; L. R. 281. A. 87. 
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scent from an ordinary ftavasht so long as 
there remained any female descendants of 
any of the donees. 

‘We find it easier to attribute this intention 
to the donor than to believe that he intended 
the donees totake as tenants-in-common, the 
share of each to descend to the female de- 
scendants, respectively, of each. If it had 
heen his intention to give each a share ex- 
clusively, we think he would have probably 
given separate plots to each donee. 

We cannot, simply because the donor 
attached to the gift a condition of enjoyment 
tg which effect cannot be given, infer that he 
intended to depart entirely from Maruma- 
katayam Usage. Seeing that, as we have al- 
ready observed, the gift, but for that condi- 
tion, is entirely in accordance with that 
Usage. 

In this view of the case, Biyathumma had 
no interest, in items 1 to 4 of the property 
given, which she was competent to give 
away. 

Items 5 to 7, which were the acquisitions 
of Kunhi Pathumma, descended at her death, 
if the decisions are right, to her Tarwad. 
The Karnavan has not claimed them and they 
have been held by Biyathumma. But the 
District Munsiff finds, and the District Judge 
does not differ, that she held them for the 
tavasht, There is nothing to suggest that 


she held them adversely and there is evidence - 


that she maintained the plaintiffs. If then 
Karnavan had lost his right, it is the favashd, 
not Biyathumma alone, that has acquired 
them. 

In our opinion the decision of the Courts 
below is right and we dismiss the appeal 
with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 

Seconp Crvit APPBAL No. 1381 or 1905. 
- February 22, 1909. 

Present :—-Mr. Justico Mookerjee and 
Mr. Justice Carnduff. 

RAJA KOER AND otazrs-——Dersxpants— 
APPELLANTS 
wersus 
GANGA SINGH AND ANOTHER —PLAINTIFES— 


RESPONDENTS. 
Public Demands Recovery Act (IB O of 1895), sale 
under—Auction-purchaser’s right-——Judgment-debtors 
named it the Oertificate—Estoppel Representation, 


INDIAN OASES. 


197 


The effect of a sale, under the Public Demands ` 
Recovery Act, is to pass to the purchaser merely the 
right, title and interest of the persons named as judg- 
ment-debtors in the Certificate. Shekaat Hosain v. 
Sam Kar, 19 0.788 and Rupram v. Israr, 8 C. W. N. 
802, followed. - 

Mahomed Abdul Hai v, Gujraj Bahai, 20 0. 826 


(P. C.), and Batjnath v. Ramgut 28 O. 715 (P. C.), 
referred to, 

The doctrine of representation and the principle of 
estoppel are not to be extended to cases of sales 
under the Public Demands Recovery Act. Rupram 
v. Iswar 60. W. N. 802 and Afras v. Kuleumunnessa 
Bibi, 406 L. J. 68, followed. 

Bishambhur v Bonomali, 28 O 414, reforred to. 

Therefore, where the interest of G in a certain 
property was purchased by D, who did not register 
his name in the Collectorate, and subsequently the 
Oollector gold the property under the Public Demands 
Recovery Act, in execution of a Certificate issued 
against the heirs of G, the purchaser at the Certificate 
sale acquired no title whatever, as at the time when 
the sale took place the persons named in the Certi- 
ficate as the judgment-debtora had no subsisting 
interest in the property. 


Appeal from the decree of the Sub-Judge 
of Chapra, dated December 21, 1904, confirming 
that of the Munsif of that place, dated May 
5, 1904. 

Babu Hari Bhusan Mukherjee, 
Appellants. 

Babu Beroj Mohun Mojumdar, for Babu 
Dwarka Nath Mitter, for the Respondents. 

Judgment._-This is an appeal on behalf 
of some of the defendants in an action for 
declaration of title to, and confirmation of, 
possession of immoveable property. The 
subject matter of the dispute is a two annas 
eight pies Kancha share in Mauza Gamharia, 
which admittedly belonged at one time to a 
person named Gangadhar Lal. The appel- 
lants as well as the respondents claim to have 
derived title from him and ‘the question is 
whose title ought to prevail. It appears that 
on the 25th January 1874, Gangadhar mort: 
gaged the property to one Hira Singh, who 
took the bond for himself and his brothers. 
On the 30th July 1888, the right, title and 
interest of Gangadhar was purchased by 
Dhurma Singh from whom the respondents 
have derived title. On the 8th July 1899, 
the Collector sold the same property, under 
the Public Demands Recovery Act, in execu- 
tion of a certificate issued against the heirs 
of Gangadhar. and the Appellants claim title 
through the purchaser at that sale. Now it 
is well settled by a series of decisions of this 
Court, beginning with the case of Shekaat 
Hosain v. Basi Ker (1), and ending 

(1) 19 0. 783. i : 


. 
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with the case of Rupram Namasudra v. Iswar 
Namasudra (2), that the effect of a sale, 
under the Public Demands Recovery Act, is 
to pass to the purchasere merely the right, 
title and interest of the persons named as the 
judgment-debtors in the Certificate. An 
attempt has, howover, been made before us to 
challenge the correctness of these decisions. 
But the principle upon which they are based 
is firmly settled, and no attempt at this stage 
to unsettle the law, as laid down in a long series 
of decisions of this Court, can possibly succeed. 
It is further to be remembered that this 
view has been affirmed by the Judicial Com- 
mittee Mahomed Abdul Hat v. Gujraj Sahat 
(8), Baijnath Sahai v. Ramgut Singh (4), in 
relation to the provisions of the since repeal- 
ed Act of 1880, and, though that Act has now 
been replaced by the Act of 1895, the Legis- 
lature has not thought if fit to alter the law 
so far as the present question is concerned. 
The provisions of the Public Demands Re- 
covery Act clearly show that the effect of a 
gule under that Act is the same as the effect 
of a sale under the Civil Procedure Code, and 
consequently all that passed to the purchaser 
in this case is the right, title and interest of 
the persons named as the jndgment-debtors, 
The learned Vakil for the appellants, however, 
suggested that as neither the purchaser at 
the sale of 1883, nor the persons who sub- 
sequently derived title from him, took the 
precaution of registering their names in the 
Collectorate, the respondents are estopped, 
by reason of this omission, from setting up 
their prior title. But tho case of Rupram 
Namasudra v. Iswar Namasudra (2), which 
has been subsequently followed by this 
Court in Afraz Molla v. Kulsumunnesea Bibi 
(5), shows that the doctrino of represen- 
tation and the principle of estoppel, upon 
which the decision of the majority of the 
Judges in the case of Bishambhur ‘Haldar v. 
Bonomali Haldar (6), is based, are not to be 
extended to cases of sales under the Public 
Demands Recovery Act. We must observe 
further that in the case before us, no attempt 
was made to raise the question of estoppel at 
any earlier stage of the proceedings. It waa 
undoubtedly not expressly, raised in the 


written statements of the defendants, no trace 
6 0. W. N. 202. 


(a 20 C. 826 e. 0.). 
(9 at CL. e HA 
6) 26 0. 414, 
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of itis to be found in the iseucsa, and the 
judgments of both the Courts show ibat there 
are no materials cn thé reccrd upon which 
any questicn cf esicppel can pcssibly be 
decided. We must, therefore, hold that as at 
the time when the Certificate sale tack place 
the persons named in the Certificate as the, 
judgment-debtors had no subsisting interest 
in the property, the purchaser at the Certi- 
ficate sale acquired no title whatsoever and, 
consequently, the eprellents also derived no 
titlo from their vendor. It wasin the end 
faintly suggcsted that there was an alterna- 
tive title on the basis of which the appellants 
ought to succeed. This alternative title was 
sought to be based upon an alleged payment 
of certain charges on the property. The 
Court of First Instance, however, found that 
the existence and the reality of these charges 
were not established. It is, therefore, clear 


that the conclusion at which tho Courts ._ 
- below arrived is 


correct, and cannot be 
successfully challenged. 

The appeal fails and must be dismissed 
with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Criminal Revision No. 924 of 1908. 
September 4, 1908. 

Present -—Mr. Justice Kensington. 
GIYAN CHAND,—(Accusep)—PETITIONER. 
versus 
THE EMPEROR,—(Prosecuror)—Rxrs- 
PONDENT. 

Cit Procedure Code (Act V of 1898) 9. 489— Ertra- 
dition Act (XV of 1908), 8. 7-—-Power of Political Agent 
——Ineompetency of Chief Court to inten Jjere-—Rertston, 

The Chief Court has no power to interfere in rcs- 
pect of a warrant, issued by a Political Agent of a 
Natıve State undor Section 7 of Act XV of 1903, on 
the grounds either (1) that thero is no prima facie 
case against the petitionor, or (2) that the cir¢um- 
stances, under which that officer was originally moved, 
did not justify him to exercise his power under the 
said section. 

Petition, under Section 439 of the Criminal 
Procedure Code, for revision of fhe order of 
Diwan Narindra Nath, District Magistrate, 
Gujrat, dated the 2nd July 1908, releasing 
the petitioner on bail pending a warrant from 
the Political Agent, Alwar State, with a view 
to the petitioner’s extradition. 

Mr. Nanak Chand, for Petitioner. 

No one appeared for Respondent. 

Judgment —This is n petition for revi- 
sion, asking the Chief Court to inteffere in 


9 
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respect of a warrant issued by the Political 
Agent, Alwar State, under Section 7 of the 
Extradition Act, XV of 1908. The offence 


alleged against the petitioner, who is now- 


resident in Gujrat, is under Section 418, Indian 
Penal Code, an offence included in the first 
Schedule to the Act. 

The grounds on which interference is asked 
for axe (1), that no prima fucie case is establish- 
ed against the potitioner, and (2), that the 
District Magistrate of Gujrat wrongly moved 
the Political Agent in certain previous pro- 
ceedings, with a view to issue of the warrant. 
Both these grounds are untenable, 

It is no part of the duty of this Court or of 
the Gujrat authorities to ascertain whether a 
prima facie caso exists against the petitioner. 
The responsibility rests with the officer by 
whom the warrant has been issued, namely, 
the Political Agent. And itis also no part 
of this Court’s duty to go into the circum- 
stances under which the Political Agent was 
originally moved. 
~ The fact remains that, whatever the antece- 
dent proceedings may have been, the Political 
Agent has issued a warrant. By Section.7 (1) 
of the Act, the District Magistrate is required 
to act in purauance of such warrant, and when 
he does so, his responsibility is at an end. 

The petition 18 rejected. The District Magis- 
trate should now proceed to execute the war- 
rant without delay if he should not already 
have done so, The preliminary order of this 
Conrt, dated 15th July 1908, is discharged. 

Petition rejected, 





BOMBAY HIGH COURT. 
0.C.J. No. 350 or 1904, 
November 13, 1908. 
Present :—Mr. Justice Russell. 
RAMMUL DAYALMUL, 
versus 


MEGH RAJ GUNGA BUX. 
Insolvency Debtors Act (11 and 12 Vic. O. 13), 8. 9— 
Petition in Insolvency, form af— Wording of the Act, 


how far to be followed—Insolvent alleging creditor's, 


agreement to settle his claim—Whether Court should 
give opportunity to prove such agreement. 

It is absolutely essential that petitions in insolvency 
should follow the exact wording of the Act. Abu Hy: 
Sulemiiv Haji Jum Mahomed, 8 Bom L R. 648; Fø- 
parte Coates (1877) 5 Ch. D 979, referred to. 

If the insolvent alleges an agreement on the part 
of his petitioning creditor to settle his claim for a 
certain sum, it is equitable and just to grant the 
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insolvent an opportunity to prove the alleged agree- 
ment. 


The Hon’ble Mr. Strangman, for the In- 
solvent. 

Judgment,_-This is a Rule, taken out by the 
adjudicated insolvent, calling upon the oppos- 
ing creditor to show cause why the adjudica- 
tion order should not be set aside. 

Two questions have been raised in this 
matter. The first point is that the petition 
itself does not sufficiently follow the wording 
ofs.9 ofthe Act and is not in accordance 
with the authorities. Mr. Strangman relied 
upon the case of Abu Haji Suleman v. Hagi 
Jan Mahomed (1)—the judgment of the Court 
of Appeal—which I followed in another In- 
solvency matter, No. 213 of 1906. The first 
point to notice is the wording of the present 
petition. 

Now, as observed in the Court of Appeal 
judgment in Heparte Ooates (2) by James L.J., 
“This is really not a mere matter of form, 
The Act says you must tell the debtor what 
the act of bankruptcy is which you allege 
against him, so that he may have an oppor- 
tunity of contesting it in the’ first instance.” 
In that case, it is to be observed, the petition 
seid that the debtor had departed from his 
dwelling house or otherwise absented himself 
and Bacon C. J.in his graphic way says at 
page 980: “The fact of the debtor having 
departed from his dwelling house in itself 
announces nothing. He may have gone to 
bury his wife, or his mother, or toa meet of 
foxhonnds.” It is obvious, therefore, that 
the petition in that case was very different 
from the wording of the petition here, and 
the same remark applies to the case before me, 
in which I followed the judgment of the 
Court of Appeal to which I have already re- 
ferred. 

Now just to glance again at the present 
petition, and to look at the words of it. First, 
it says that the Insolvent has absconded not be- 
ing able to meet his liabilities. I apprehend 
liabilities are Liabilities to some body and I 
apprehend that means liabilities to his credi- 
tors. Thus the petition would read: He left 
Bombsy—he ran away secretly from Bombay 
in order that he might, not meet his creditors, 
I think that is equivalent to he left with 
intent to defeat or delay his creditors. Again, 
he did that after closing his place of business. 


m 8 Bom. L. R. 643. » 
2) (1877) 6 Oh. D. 979, 982. 
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‘Thus he ran away and did so in order to avoid 
meeting his creditors and after closing his 
‘place of business. Not only does the petition 
say that, but it also goos on to say: “ Several 
warrants of arrest (that must mean civil war- 
‘rants I take it) have been issued against the 
said Meghraj to avoid execution of which he 
has absconded from Bombay.” That again 
is another ground of evidence of intent to de- 
feat or delay the creditors and of avoiding 
execution. From the common sense point 
of view, then, it appears to me that looking at 
this petition, the insolvent (in James L, J.’s 
words) must have known what the act of insol- 
vency alleged was. 


Another point to consider is that this objec- 
tion is raised now, four years after the peti- 
.tion was presented. The insolvent made an 
application i in February 1908, in which, trust- 
ing the petition is a good one, he did not’ raise 
this objection. I, therefore, think it is too late 
for him toraise it now. On the whole, the 
argument of the Advocate-General fails. I 
must, however, say this that in my opinion it 
is absolutely essential that petitions in insol- 
vency should follow the exact wording of the 
Act, and this judgment must in no sense be 
taken to fritter away the effect of the judg- 
ment of the Chief Justice in Abu Haji Suleman 
v. Haji Jan Mahomed (1), which I have already 
referred to. 


The other question that arises is whether I 
should grant an opportunity to the insolvent 
of proving the alleged agreement on the part 
of his petitioning creditor to settle his claim 
for Rs. 3,000. It seems to me that equitably 
and justly I ought to do so. One knows peor- 
fectly well how in this country all sorts of in- 
direct or direct pressures are brought against 
a man when he is in insolvent circumstances 
and how naturally some creditors are anxious 
to get a greater slice out of the estate than 
others. It appears to me on the analogy of 
the Civil Procedure Code, whereby when a 
suit is said to have been settled, the Court has 
full jurisdiction to consider whether the par- 
ties have formally intervened with an agree- 
ment to that effect, I,can grant this applica- 
tion. It would be unjust to allow a creditor 
one day to say: “I will settle my claim 
against you at such and such arate” and then, 
from a desire of getting a little more, or some 
other motive, to turn roupd and say: “Ohno, 
al will not carry out my agreement.” 
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Therefore, it seems to me that I must hold 
the inquiry as to whother the suggested agree- 
ment has been come to. 





MADRAS HIGH COURT. 
Civit Revision Parron No. 872 or 1908. 
January 18, 1909. e 
Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
VEERASAWMI NAICKER—~No. 1 DEPEND- 
ANT—PETITIONER 
versus . 
IBRAMSA ROWTHER AND OTHERS—- 
PLAINTIPE AND DEEPENDANTS Nos. 2 to 4— 
RESPONDENTS, 

Partnorthip— Suit by partner for his share of delt 
due to partnership— Debtor ea ng discharge by other 
putners— Fraudulent discharge— Whether seit maire 
tarmnble—Contract Act (IX of 1872). 3. £3. 

Plaintiff and defendants Nos. 2 to 4 were partners 
to whom a debt was due by lst defendant. Plaintiff 
sued defendants for his share of the said partnership 
debt, alleging that the discharge granted by defend- 
anta Nos. 2 to 4 to the lst defendant of the said 
debt was false, fraudulent and collusive. The 
Courts found that the discharge was fraudulent 
as alleged. 

Held, that under the circumstances it was open to 
one partner to sue for his share of the debt due to the 
partnership, making his co-partners party defendants. 

Per Abdur Ralum,J. No doubt the general rule 
is that one partner can give a valid discharge of a 
debt due to his partnership, but that rule has no 
application, if the discharge so given is in fraud of 
the aggrieved partner and ia tho result of collusion 
between the partner giving the discharge and the 
debtor. 

Piercy v. Fynney, L. R. 12 Eq. 69 at p. 74, rel’ed on. 
Bishan Dul v Mannı Rama, 1 A. 207; Khadw Moideen 
v. Ram Naik 17 M. 12, not applied. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
judgmenf and decree of the Subordinate 
Judge’s Court at Trichinopoly, in S. ©. No. 
685 of 1907. 

Judgment. 

Munro, J.—In view of the finding as to the 
nature of the discharge set up by the Ist de- 
fendant, the only question is, whether there.is 
any objection to a suit by the plaintiff for his 
share. In the circumstances of the case, I 
think, there is no objection, As the plaintiff's 
partners refused to join as plaintiffs, the plain- 
tiff did all he conid when he made them de- 
fendants, and in vicw of their collusion with 
the lst defendant, who contended that noth- 
ing was due to the partnership, the plaintiff 
was justified in confining the suit to his own 


. 
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share of, what he contended was due to, the 
pirtnership. The petition is dismissed with 
costs. 

ABDUR RAHIM, J.—I think the case is con- 
cluded by the findings of fact. The 2nd and 
3rd defendants, acting in collusion with the 
lst defendant and fraudulently, gave the lst 
defendant a full discharge fur the amount due 
to-#he partnership of which tho plaintiff, and 
the 2nd, 3rd and 4th defendants were members. 
It also appears upon the evidence that the lst 
defendant knew that the plaintiff was, as 
partner, entitled to a one-quarter share of the 
debt. That being so, the only question is, 
whether the plaintiff’s suit, for his share of 
the debt, can be sustained, he having made his 
co-partners defendants in the action? No 
doubt the general rule is that one partner can 
give a vaild discharge of a debt due to his 
partnership but that rule has no application, 
if the discharge so given is in fraud of the 
aggrieved partner and is the result of collusion 
between the partner giving a discharge and 
the debtor. To hold otherwise would be act- 
ing in contravention of every principle of 
honesty as pointed out in Piercy v. Fynney (1), 
in a case, of which the facts were some what 
similar. Nor does section 45 of the Contract 
Act lay down any thing to the contrary. The 
cases relied on by the petitioner, vis, Bishan 
Dial v. Manni Ram (2), and Khadir Moideen 
v. Rama Naik (8), have no relevant bearing on 
the present,question. This petition must be 
dismissed with costs. 

Petition dismissed. 

6 L..R. 12 Eq. 69 at p. 74 

2) 1A 207. 

A 17 M. 12. 


BOMBAY HIGH COURT. 
0. 0. J. 
December 11, 1908. 

- Present.—Mr. Justice Russell. h 
MADHAVJI KAMDAR & CHHOTUBHAI 
DETSUS 

DADA MAHOMED. 

Solicitor—Retainer disputed by clhent—Tazahon of 
cogts—Suit—-Rule 644—Solrcitors Act 1843 (6 F 7 vict. 
0. 73), 3. 43. 

It is competent for o client to dispute his attorney’s 
retainer before the Taxing Master with reference to 
each and every item of the bill. But an attorney can 
obtain an order in taxation of his costa, even if his 
client digputes the retainer as tothe whole mill In 
rs Jones, (1887) 36 Ch, D.‘108, followed, . 
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Where an attorney’s retainer is disputed, the pay- 
ment of the amount duo to him can be enforced by an 
action only; but boforo he files his suit, it is essential 
that the amount he claims should be ascertained by tho 
Taxing Master. In re Debenham and Walker, (1895) 
2Ch 430, Rs Olarence Harcourt (1887) 82 8 J. 92, 
referred to. 


Mr. Raikes, for the Applicants. 

The Hon. Mr. Strangman, for the Oppo- 
nents. 

Judgment.—This was a petition in re certain 
costs of Madhavji & Co. 

Messrs Madhavji Kamadar and Chhotubhai 
presented a petition for an order that the 
Taxing Master do tax bills of costs of peti- 
tioners with reference to the matters referred 
to in the petition. | 

The opponents, tnter alia, deny their retainer 
of the petitioners. 

The petition ig presented under the new 
Rule 54-4, which was passed to give effect to 
the decision of Davar, J. In re Framji G. Mar- 


kar (1). The role rans as follows :— 

“544° Tho Taxing Offcer shall tax the bills of costs 
on every side of the Court (except the appellate aide) 
and in the Insolvent Court. All other bills of costs 
of attorney shall also be taxed by him when he is di- 
rected to do so by a Judge's order.” 


It will be observed that this rule is impera- 
tive, and it has been held that an attorney 
can obtain an order in taxation of his costs, 
although he knows that his client disputes the 
retainer as to the whole bill: In re Jones (2). 

Where the retainer is disputed, it appears 
clear that payment of the amount due to the 
attorney can be enforced by an action only: 
see Solicitors Act, 1843, 8. “48. and In re 
Debenham and Walker, (8), and Re Clarence 
Harcourt (4). 

Now it is obvious that before an attorney 
files his suit, it is essential that the amount he 
claims be ascertained, and it appears to me 
desirable, both from the point of view of the 
attorney and the client, that that should be 
done. Until taxation, the sum certain cannot 
be known. 

Again, it is competent for the client to dis- 
pute the retainer before the Taxing Master 
with reference to each and every item of the 
pill: In re Jones (2). Assuming that the clients 
do so in this case, it may be they will be satim 
fied with the result of thg taxation, in which 
case it is possible that a suit by the attorney 
will not be necessary. 

(1) 9 Bom. L., R. 1014. 

i (iso 86 Ch. D. 105. 


a ee 2 Oh. 480. `e- 


4) (1887) 82 9. J. 92, 
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1, therefore, make an order in the terms of 
the prayer of the petition. But it is to be 
hoped that the Taxing Master will scrutinize 
with great care the correspondence that has 
been produced before me in this matter, the 
greater bulk‘of which, in my opinion, is wholly 
unnecessary. 

The costs of this application are reserved 
and will abide the result of the taxation or the 


subsequent suit. 
Petition accepted. 


CALCUTTA HIGH COURT. 
ORIMINAL Reviston No. 804 or 1908. 


July 31, 1908 
Present :-—Mr. Justice Brott and Mr. Justice 
Ryves. 
SHEIKH AHMED ALI—~Perrrtioner 
versus 


KEENOO KHAN—Opposrre PARTY, 

Criminal Pracedure Code t Art V ot 1998) sx. 517 
and $22-—Fornhle disposeesium of complairarit— 
Penal Cole (Act XLV of 1800) 4. 823, cunriction of 
uocuseth under — Ih Court's porer to interfere with 
order ander a, 522 Cr. P Code—Rerision. 

“Where tho petitioner’s case, in which he charged the 
opposite party with having forcibly dispossessed him 
of 8 bungalow and its contents, was found to be true 
and the opposite party was convicted under s. 323, 
I. P. C., for having forcibly dispossessed him of both ; 
held, that it was the duty of the Magistrate to pass 
orders under s. 522 and 617, Or P. C., directing res- 
toration to the petitioner of the bungalow and its con- 
tents. 

The High Court has full power to interfere in rovi- 
sion with an order under scc. 522, passod by a 
Magistrate. i 

Manki v, Bhagwan, 27 A. 425, followed ; and Ram 
Chandra v. Xolin 25 ©. 630, and Lodger v. Comptoir, 
(1871) L. R. 3 P. C. 405, referred to. 

Mr. Remfry and Babu Atulya Oharan Bose, 
for the Petitioner. 

Mr. Huq, Mr. Sultan Ahmed ond Moulvi 
Muhammad Mustafa Khan, for the opposite 
party, i 

Jadgment.—After hearing the learned 
Counsel on both sides, we are of opinion, that 
the Rule must be-mnade absolute and the 
orders passed by the Deputy Magistrate, on 
the 4th May and 6th June 1908, directing 
delivery of the bungnlow and its contents 
to the opposite party, must be set aside and in 
lieu thereof an order passed that the bungalow 
and its contents be made over to the peti- 
tioner. 

Tt is clear from the facts stated in the 
petition that the petitioner’s case, in which 
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he charged the opposite party with having 
forcibly dispossessed him of the bungalow and 
‘its contents, was found to be true, and the 
opposite party was convicted undor section 
323 of the Indian Penal Code of having 
forcibly dispossessed him of both. In those 
circumstances, it was the duty of the Magistrate 
to pass orders, under sections 522 and 517 of 
the Criminal Procedure Code, directing restora- 
tion to the petitioner of the bungalow and its 
contents, from which, it was found, he had been 
forcibly dispossessed. 

It has, however, been contended on behalf 
of the opposite party that this Court hasno 
power to interfere in revision with an order 
passed by a Magistrate under section 522 of 
the Code of Criminal Procedure. It is admitted 
that such a power is expressly given with 
reference to an order under section 517, but it 
is argued that such a power is not expressly 


~ given with reference to an order passed under 


section 522 of the Criminal Procedure Code, and 
this Court cannot interfere with an order 
under the latter section. We find, however, that 
this question was before the Allahabad High 
Court in the case of Manki v. Bhagwanti (1), 
and tho learned Judges distinctly held that 
under the provisions of clause (d) of section 
423 of the Criminal Procedure Code, this 
Court, as a Court of Revision, has full power 
to interfere with an order under section 522 
of the Criminal Procedure Code. The learned 
Judges in that case referred to the case in 
this Court of Ram Chandra Mistry v. Nobin 
Mirdha (2), as apparently laying down a. 
different view. The question was not, however, 
before this Court in that case, and the remark 
made by tho learned Judges of this Court in 
their judgment, in which they deal with the 
argument advanced on the basis of the 
principles laid down by the Privy Council in 
Rodger v. Oomptotr D'Escompte de Paris (8), 
that if is the duty of all Courts to take care 
that the act of the Court does no injury to any 
of the suitors, seem to indicate that, if'a fit 
case for their interference had been made out, 
they would not have hesitated to enforce the 
principle. We agree with the view taken by 
the Judges of the Allahabed High Court, and 
hold that tho objection taken ‘cannot be 
sustained, and that this Court has power to 
interfere in revision with an order passed by 
R 27 A. 415. 


: 25 0. 630. ° 
8) L. R. 8 P. 0. 465, 476, i 
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a Magistrate under section 522 of the Crimi- 
nal Procedure Code. 

We, therefore, make the Rule absolute, set 
aside the orders of the Depnty Magistrate, 
dated the 4th May and 6th June, and in lien 
thereof direct that the bungalow and its 
contents be made over to the petitioner. 

Rule made absolute. 





CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 845 or 1908. 
é - August 11, 1908. 
Present —Mr, Justice Brett and Mr. Justice 

Ryves. 

KANCHAN GARHI,—COMPLAINANT-— 

PETITIONER 

versus 

RAM KISHUN MUNDUL Accusrp— 


Opposire Party. 

Criminal Procedure Code (Act V of 1898) #3. 4, OL 
(m) and 470—Pawsr of Magistrate holding enguiy to 
pro eed under a, £78, 4 

Where a case was sent by one Magistrate to another 
for enquiry prior to the issue of process against the 
accused, and the latter Magistrate made the enquiry, 
in the course of which he examined witnesses and re- 
corded evidence, and came to the conclusion that the 
case was false and, therefore, took proceedings under 
sec 476 of the Criminal P. Code and committed the 
complaint for trial under sez 211, I. P. C ; held, 
that the proceedings conducted by him fell within the 
description of judicial proceedings, given in seo 4, Cl. 
(m) of the Cr. P. C , and that he had power to take 
proceedings under section 476, Cr. P. C. 


Babus Dasarathi Sanyal and Abant Bhusan 
Mukerji, for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, for the 
Crown. 

Judgment—It appears that the case, ont 
of which this Rule arises, was sent by Babu 
S. K. Mukerjee, who had taken cognisance of 
it, to another Deputy Magistrate, Mr. Oakley, 
for inquiry prior to the issue of processes 
against the accused. Mr. Oakley made -the 
inquiry, examined witnesses, and came to the 
conclusion that the case, as presented by the 
cemplainant, was false and, therefore, he took 

“proceedings under section 476 of the Crimi- 
nal Procedure Code, and committed the 
complainant for trial under section 211 of the 
Indian Penal Code. ` 

The present Rule was obtained, on the 
District Magistrate to show cause, why the 
proceedings drawn by Mr. Oakley, under 
section 476 of the Criminal Procedure Code, 
should dot be set aside on the ground that, 
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afler the case had been’ transferred to Mr. 
Oakley by the Deputy Magistrate, Babu S. K. 
Mukerjee, for inquiry and report only, Mr. 
Oakley had no jurisdiction to pass an order 
under section 476 of the Criminal Procedure 
Code, until the original complaint was dispos- 
ed of. 

Whether the case was sent to Mr. Oakley 
by Babu S. K. Mukerjee under tho provisions - 
of section 192, or under section 202 of the 
Criminal Procedure Code, it is clear that Mr. 
Oakley, in carrying out the order received 
with that order of transfer examined witnesses 
and recorded evidence on oath, In our opi- 
nion, the proceedings conducted by Mr. Oakley, 
who is a Magistrate, fall within the descrip- 
tion, given in section 4, clause (m) of the 
Criminal Procedure Code, of “ judicial pro- 
ceedings. ” That being so, we must hold that, 
under the provisions of section 476 of the 
Criminal Procedure Code, Mr. Oakley had 
power to take proceedings under that section 
against the complainant for any offence, refer- 
red to in section 195 of the Criminal Procedure 
Code, committed before him or brought to his 
notice in the course of those proceedings, and 
to commit the accnsed for trial for having 
committed that offence. 

We must, therefore, discharge the Rule, 

Rule discharged. 


MADRAS HIGH COURT. 
Srconp Crvin Appgat No. 831 or 1905. 
January 6, 1909. 

Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
VAIKUNTA BHAKTHA-—APPELLANT 
versus 
KUNNI PAKKI BEARI—anp OTHERS— 


RESPONDENTS, 

Limitation Act (XIV of 1859}, 9. I, Clause 15 
—Mortgage— Iti dem ption—Acknrowledgment of mort- 
guge by mortgagce’s son—Athauwledger nut sole mort- 
gaqee but only vharer in mor’ gaged property at date af 
acknowledgment—Snbreqguent acquisition of whale pa- 
perty— Whether arkrowledgment effectual to guea naw 
starting point for Linatatwn. 

An acknowledment of a mortgage by mortgagee’s 
gon, who was entitled to only a share in the mortgaged 
property atthe date of the acknowledgment, is in. 
sufficient to give a new starting point of limitation under 
section 1, clause 15 of Act X¥V of 1859. The fact that 
the son subsequently acquired the whole of the mort. 
gaged property con make no difference. The acknow- 
Jedgment to be effectual must have been a good 
acknowledgment at the date when it waa made, 
Bhoji Lal v. Amrit Lul 17, B. 178; Dharma y. Bal. 
mokand, 18 A, 458, followed, 
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Second Appeal against the decree of the 
District Court of South Canara in A. S. No. 
303 of 1904, presented against the decreo of 
the Court of the District Munsif of Kasargode 
in O. S. No. 236 of 1908. 

Facts.—See the following judgment of the 
District Judge. 

“ Plaintiffs sued to redeem a mortgage. 
They failed as the Munsif found the mortgage 
time-barred. All facts are admitted, and 
the only question is whether a statement by 
Kunbam Haji, son of the mortgagee, in 1855, 
before the Revenue authorities suffices to save 
the bar under clause 15 of section 1 of Act 
XIV of 1859. The Munsif found this against 
plaintiffs. I think, however, thatit does ‘save 
the bar. Kunham Haji, was son of the mort- 
gagee. Ho was specifically asked of what 
warg were the plaint plots, since when and 
under what right he was enjoying them and 
who paid the assessment. He replied that 
plaintiffs’ ancestor mortgaged the property to 
his father. So he was enjoying it and paying 
assessment. He also produced the mortgage 
deed. ‘his is precisely such a statement as 
fulfils the conditions of clanse 15. Plaintiffs’ 
right to re-deem starts again from that date, 
1855, and is, therefore, not barred. Nothing 
else being disputed, this appeal is allowed 
with costs. The question of improvements 
has not been determined and is left for ex- 
ecution.” 

Judgment —Taking the view most favour- 
able to the plaintiffs, Kunham Haji was entitled 
to only a share in the mortgaged property at 
the date of Exhibit C. The question then is, 
whether the acknowledgment made by him in 
Exhibt O would be sufficient to give a new 
starting point for limitation under section 1, 
clause 15 of Act XIV of 1859. We are of 
opinion that it would not. Vide Bhogtlal v. 
Amritlal (1), and Dharma v. Balmokand (2). 

The fact that Kunham Haji subsequently 
neqnired the whole of the mortgaged property 
can make no difference. The acknowledg- 
ment to bo effectual must have been a good 
acknowledgmont at the date when it was 
made. 

“ We, therefore, reverse the decree of the 
District Tndge and restore that of the District 
Munsif with costs in this and the lower Appel- 
late Court. 





Appeal allowed. 
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MADRAS HIGH COURT. 

Seconp CivIL Apprat No. 1369 or 1904, 

January 7, 1909, 

Present :—Sir Charles Arnold White, Chief 
Justice, and Mr. Justice Miller. 
GANAPATHY NAICKEN-—Praintise— 
APPELLANT 
tversus 
MAKKI KEYI AND OTHERS——DEFRNDANTS, 
RESPONDENTS. 

Limitation Act (1X of 1974: Art, 148-——Limitation 
Act (XIV of 1859) 8. I (15) Mortgage, suit for re- 
dempti of —Achanwl dgment hy mortgagee af mort- 
gagas riahts to redeem- Limitation, 

Under the provisions of Art. 148 of the Limitation 
Act, IX of 1871, corresponding to section I, clause 16, 
of the Limitation Act, XIV of 1859, on acknowledg- 
ment of the mortgagor's right of redemption, in 
order to save the bar of limitation ia a suit for re- 
demption of a mortgage, must have been made by a 
party in whom the entirety of tho mortgagee’s rights 
were vested. Bhojtlal v. Amritlal, 17 B. 178, 
referred to. ý 

Second Appeal against the decree of the 
District Court of South Canara in A. S. 
Nos. 84 and 91 of 1903, presented against the 
decree of the Court of the District Munsif of 
Kasargode in O. S. No. 390 of 1901. 

Judgment—The question we now have to 
detemine is whether the plaintiff's claim to 
redeem the mortgage of 1815 is barred by 
limitation. The District Judge has found 
that the bar of limitation is saved by admis- 
sion. He relies on certain documents mention- 
ed in his finding. If there had been no 
acknowledgment by the mortgages, the claim 
would have become barred in 1875. 

The question must, therefore, be decided 
with reference to the law of limitation in force 
at that time. Article 148 of the Act of 1871 
is in the game terms as section l, clause 15, of 
the Act of 1859, which requires an acknowledg- 
ment in writing of the mortgagor’s right of 
redemption signed by the mortgagee or some 
person claiming under him, 

The documents, relied on by the District 
Judge as evidence of acknowledgments, are 
Exhibits D. J. and H. Assuming that these 
documents are admissible as evidence, that 
acknowledgments have been made and signed, 
we are of opinion that they do not operate so as 
to prevent the suit from being barred by limi- 
tation. The acknowledgment to be effective for 
the purpose of saving Hmitation must be an 
acknowledgment by some person claiming the 
entirety of the mortgagee’s rights. See Bhojilal 
v. Amritlal (1). We are not satisfied shat the 
» (1) 17 B, 173, ` 
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acknowledgements relied upon, assuming them 
to have been made, were made by a party in 
whom the entirety of the mortgagee’s rights 
were vested. 

We must, therefore, hold that the plaintiff's 
claim to redeem the mortgage of 1815 is bar- 
red by limitation. 

There will bo a declaration that the mort- 
gage of 1841 has not been satisfied. The 
patties will bear their own costs in the Court 
of First Instance and in the lower Appellate 
Court. ‘ 

The plaintiff will pay the 26th defendant’s 
costs in this Court. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
Szconp Crviu Appear No. 1849 or 1906. 
February 26, 1909. 
Present :—Mr. Justice Mookerjee and Mr. 
Justice Carnduff. : 
MOHABIR SARAN AND OTHERS— 
DeEFENDANTS—APPELLANTS 
versus 


LALA BALDEO SAHAI—TLAINTIFF AND 
OTHERS, REMAINING DEFENDANTS— 
RESPONDENTS. 

Swecession lertifioate— Dies nit confer title to recorer 
property— Right of suit—Whale estate—fnxsharr not 
heard of for 12 uears—Othevcn-sharcy not entitled intake 
whole estate—Eridenoe—Khasra papers, aamiasibility 
of—Sacornd A ppeal_FBrilure of anpellate Crt to con- 
sider imnortant eridence—Ground for second appeal— 
No combination among defenduats—Joint decree against 
them nut sustainidle, 

A Suecession Certificate merely entitles the holder 
thereof to collect debts due to the deceased; it does 
not entitle the holder to recover possession of pro- 
perties, either moveable or immoveablo. 

Where the plaintiff alleged that he and another 
person R. were oqually entitled to take by inheri- 
tance the properties left by B. and that as R. had not 
been heard of for upwards of 12 years, he could not be 
made a party-— 

id, that the mere fact that R. had not been heard 
of for 12 years does not show that the plaintiff is 
entitled to take the whole estate; and that although 
the defendants are trespassers and the plaintiff tho 
owner of a moiety share, yet he is not entitled to 
take possession of the whole estate. 

Khisra papers are admissible in evidence and 
furnish important ovidence upon the question of 
possession. : 

It is not right that acarefally considered jude- 
ment of the Court of Firat Iustence, in which the 
whole evidence i3 referral to anl dauh with in detail, 
shold ba sinmnirily sot naida in anol, The High 
Ovarb oasab to bs ina position to fial oul whether 
the whole of the evidence, which was considered by 

|| 
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the Court of First Instance, has of has not “been con- 
sidered by the Court of appeal below And where 
the lower appellate Oourt fails to consider important 
evidence, which was dealt with by the first Oourt, the 
High Court will interfere in second appeal. 

Where there is no combination among the defend- 
ants, no decree can be made jointly against them 
for the recovery of moveables. If it is found that any 
one of the defendants took possession of any of the 
moveables belonging to the plaintiff, 2 decree should 
be made against him to that extent only 


Appeal from the decree of tho Sub-Judge 
of Shahabad, dated June 30, 1906, reversing 
that of the Munsiff of Arrah, dated September 
27, 1905. 

Babus Baldeo Narain Singh and Chandra 
Sekhar Prosad Singh, for the Appellants. 

Babu Lachmi Narain Singh for the Res- 
pondent. 


Judgment.—This is an appeal on behalf of 
the defendants in an action for recovery of 
possession of property, moveable and immove- 
able, which according to the plaintiff res- 
pondent belonged at one time to a man named 
Sham Lal. The plaintiff alleged: that -he 
himself and another man, by name -Raghu 
Nath Sahoy, were equally entitled to take, by 
inheritance the properties left by Sham Lal. 
In the plaint he further stated that Raghu 
Nath had not been heard of for upwards of 
12 years and, consequently, could not be made 
a party to the suit. The Court of “First In- 
stance found as a fact that of the -properties 
claimed by the plaintiff the garden did; at no 
time, form part of the estate of Sham ‘Lal 
and that there was no evidence to show, as 
regards the moveables, that any of the +de- 
fendants was in possession of any portion of 
them. As regards the kasht land and the 
dwelling house, the Court of First.instance 
found that they formed part of the estate. of 
Sham Lal and that the plaintiff was ‘con- 
sequently entitled to a decree for a half share 
thereof. Upon appeal, the Subordinate Judge 
has reversed the decision of the Court of First 
Instance, and made a decree in full in - favour 
of the plaintiff. 

The defendants have now appealed to this 
Court and on their behalf, the decision of the 
Subordinate Judge has been challenged sub- 
stantially on three grounds, namely, first, that 
upon the case made in the plaint, the plaintiff 
was not entitled, in any view of the matter, to 
more than a half share of the properties lefi, 
by Sham Lal, secondly, that so far ‘as iko 
garden is concerned, tho conclusion of tho 
Subordinate Judge, thatit formed part ofthe 
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estate of Sham Lal, cannot be’ supported, in- 
asmuch as he has not taken into considera- 
tion important evidence which was dealt with 
by the Court of First Instance; and thirdly, 
that as regards the moveables, the Sub- 
ordinate Judge has ared in supposing that 
the defendants had combined to keep the 
plaintiff out of possession, and that at any 
rate no decree could bo made jointly as 
against tho defendants for recovery of the 
moveables, when it was not found that any of 
the moveables was in possession of any of 
them. In our opinion, these contentions 
must prevail, : 

As regards the first point the learned Vakil 
for the respondents has candidly conceded 
that the view taken by the Court of appeal 
below cannot be supported. The Snbordi- 
nate Judge has given the plaintiff a decree for 
all the properties left by Sham Lal, on the 
ground that as the plaintiff has obtained a 
Succession Certificate, his title has been con- 
clusively established. He also adds that as 
Raghu Nath has not been heard of and as the 
defendants are trespassers, there is no reason 
why the plaintiff should not recover possession 
of the properties in dispute. These reasons 
are manifestly unfounded. A Succession 
Certificate merely entitles the holder thereof 
to collect debts due to the deceased ; it does 
not entitle the holder to recover possession of 
properties, either moveable or immoveable. 
Then the mere fact that Raghu Nath has not 
been heard of for 12 years, does not show that 
the plaintiff is entitled to take the whole 
estate left, by Sham Tal. The last reason 
given, namely, that as the defendants aro 
trespassers, the plaintiff, although the owner 
of a moiety share is entitled to take posses- 
sion of the whole estate, is not based upon 
any intelligible principle. We must hold, 
therefore, that the plaintiff is entitled to a 
decree in respect of a half share only of the 
kasht land and the dwelling house; and if he 
ultimately succeeds in establishing his title 
to the garden or any portion of the moveables, 
he will be entitled only to a half share thereof. 

As regards the second point, it is clear that 
the finding of the Subordinate Jodge is not 

“based upon the entive evidence on the record. 
In dealing with tke question whether the 
garden formed part of the estate of Sham 
Lal, the Subordidate Judge refers to the 
khasras and points out that they cannot be 
treated as evidence of title, Thisis perfectly 
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trae. But it cannot be contended that khasras 
aro not admissible in evidence. They furnish 
important evidence upon the question of pos- 
session and to that extent reliance may be 
placed upon them. Tho learned Vakil for 
the respondents very properly invites our 
attention to some passages in the judgment, 
of’ the Court of First Instance, which tend to 
throw donbt upon the reliability of the 
khasras. In fact it is pointed out that jin 
some portions, at any rate, the khasras are 
inaccurate. But that affects not the admis- 
sibility of the docaments, but only their 
evidentiary value, and when the case goes 
back, the Subordinate Judge, in dealing with 
the khasras as evidence of possession, will con- 
sider whether they are reliable. We observe 
that in the Court of First Instance reliance 
was placed, and in our opinion very. properly, 
upon the jamabandi which was filed in the 
partition proceedings and was signed by the 
plaintiff himself. No reference has been 
made by the Subordinate Judge to this docn- 
ment and the learned Vakil for the respond- 
ent has not been able to suggest any reason 
why it should be excluded from considera- 
tion in the decision of the question, whether 
the garden formed part of the estate of Sham 
Lal. We must, therefore, set aside the decree 
of tho Subordinate Judge, so far as the 
garden is concerned and remit the case to 
him to decide that question with reference to 
the whole evidence on the record. We wish 
to add that itis not right that a carefully 
considered judgment of the Court. of Firat 
Instance, in which the whole evidence is re- 
ferred to and dealt with in detail, should be 
summarily set aside in appeal. This Court 
ought to be in a position to find out whether 
the whole of the evidence, which was con- 
sidered by the Court of Firat Instance, has or 
has not been considered by the Court of 
appeal below. 

Lastly, as regards the moveables, the 
Court of First Instance found that there was 
no reliable evidence to show that any one 
amongst the defendants had possession of them. 
The Subordinate Judge does not expressly 
reverse this finding but proceeds on the 
ground that as a number of persons joined 
to deprive the plaintiff of his just rights, he 
is entitled to recover the properties that were 
attempted to be taken away from him. But 
when we turn to the plaint, we find that no 
oase of combination among the defendants 
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was even alleged. The Subordinate Judge 
must, therefore, find on the evidence whether 
upon the death of Sham Lal, any of the 
moveables, now in dispute, was seized by any 
of the defendants. He must differentiate the 
cases of the different defendants and if he finds 
that any one amongst thom took possession 
of any of the moveables in dispute, a decree 
should be made agninst him, to that extent 
only. As we have already observed, if the 
plamtiff succeeds in getting a decree in 
respect of the garden or the moveables, he 
will be entitled to a half share of the same. 

` The result is that this appeal is allowed ; 
the decree of the Subordinate Judge is 
modified as rogards thekasht land anddwelling 
house, and is set aside as regards the garden 
and the moveables. As regards the latter, 
the case is remitted to him to be dealt with 
in accordance with, the directions given 
above. 

The appellants are entitled to their costs 
of this appeal. The costs of the hearing in 
the Court below after remand will abide the 
result, 

Case remended. 





MADRAS HIGH COURT. 
FULL BENCH. 
Seconp Cry Appear No. 1109 or 1905. 
February 4, 1908. 

Present :—Sir Arnold White, Chief Justice, 
Mr. Justice Wallis and Mr. Justice 
Sankaran Nair. 
,RANDUPURAYIL KUNHISORE, KAR- 
NAVAN AND ANOTHER—PLAINTIFFR— 
APPELLANTS 
Versus 
NEROTH KUNHI KANNAN AND OTHERS—- 
DerenDants—RESPONDENTS. 

Malabar Commensition for Tenants Inprovenent Acts 
of (487 and 1900—Cuntracts made before Ist Janwury 
1886— Whether qozerned by Act of 1887. 

Section 7 of the Malabar Compensation for Tenants 
Improvements Act of 1897, which 1s roproduced as 
section 19 of the Act of 1900, precludes parties from 
contracting themselvos outof the Act by any contract 
made after 1st January 1896, but it doos not affect the 
validity of contracts made prior „to tho Ist January 
1836, whether the improvements were made beforo or 
after the coming mbo operation of tho Act of 1887. 
Malikun v. Shankunni, 13 M 302, ovorruled. Paru 
lammad v. Krishnan, 21 M 149, referrod to. 

Second appeal from the decision of A. V. 
Venkataramana Pai, District Judge of North 
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Malabar, in Appeal Suit No. 39 of 1905, 
presented against the decree of T, V. Venkates- 
ware Aiyar, District Munsif of Kuttuparamba, 
in Original Suit No. 534 of 1904. 

V. Ryru Nambiar, for the Appellants. 

C. Madhavan Nair, for the fifth Respondent. 

Judgment. Wo are of opinion that section 
7 of the Act of 1887, which is reproduced as 
section 19 of the Act of 1900, precludes parties 
from contracting themselves out of the Act by 
any contract made after first January 1886, 
bat that it does not affect the validity of 
contracts made prior to Ist January 1886, 
whether the improvements were made before 
or after the coming into operation of the Act 
of 1887. As regards Viru Kammad v. Mrish- 
nan (1),a reference to the printed papers 
shows that the contracts of the defendants, 
other than the sixth defendant, were, in fact, 
made after firat January 1886. Weare unable 
to agree with the decision in Malikan v. Shan- 
kunni (2). 

Our answer to the question which has 
been referred to us is that in the case of a 
contract made prior to 1st January 1886, the 
rate of compensation is governed by the terms 
of the contract. 


a) 21 AL. 149. 
2) 18 M. 502. 





MADRAS HIGH COURT. 
CRIMINAL Mis. Perrrion, No. 236 or 1908, 
November 18, 1908, 

Present :—~Myr. Justice Munro and 
Mr. Justice Sankaran Nair. 
EMPEROR 
versus 
MADIGA NALLAVADU. 

Criminal Proredura Code (adet V uf 1999). 9 330 
(3)--San tion of igh Court how to be obtained. 

If the sanction of the High Court is desired undor 
a. 889.(3), there should be a motion on behalf of the 
crown, Queen-Lmpress v. Manich Chandra Sarkar, 240. 
40, followed. 7 


Petition undor section 339, clause 3 of the 
Gode of Criminal Procedure, by M. Ghose, 
Sessions Judgo of Cuddapah, for sanction of the 
High Court to prosecute an approver. 

Order.—If tho sanction of the High Court 
is desired under section 339 (3), there 
should be a motion on belflf of the Crown—- 
vide Queen-Hmpreas v, Manick Chandra Sarkar 
(1). We, therefore, decline to do anything on 

(1) 24 0. 492. 


. 
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the Sessions Judge’s letter. The records will 


be returned. 


Records returned. 





ALLAHABAD HIGH COURT. 
Sgconp Civit Arppen No. 723 or 1907, 
February 15, 1909. 

Present :—Mr. Justice Richards and 
Mr. Justice Karamat Husain. 
KHUNNI LAL— PLAINTIF- 
APPRLLANT 
Versus 
MADAN MOHAN LAD AND oruprs—Dr- 


FENDANTS— RESPONDENTS. 

_ Transfer of Property Act (IV of 1882), ss 62, 67, 111, 
116—Iamitation Act (XV of 1877), Schedule If, Art 189 
—Usufructuary mortgnge—Right to sell mortgaged pro- 
perty—Lease by mortgagee in favour of mortgagor for 
fixed term—Landlord and tenant-—Presumption of nem 
tenancy—Tenani’s possession continued without land- 
lord’s assent—No rent paid—Determinrtion of tenancy. 

The defondarits executed a usufructnary mortgage 
in favour of the plaintiff for five years Shortly after 
the mortgage, the plaintiff made a lease to one of the 
mortgagors fora similar torm. The mortgage was 
not redeomod, and the mortgagor-lessee remained in 
possession but ceased to pay any rent after tho ex- 
piration of the term of five years. The surt was 
brought more than 12 vears after the expiration of 
the term of the lease. The plaintiff mortgagee brought 
a suitfor the sale of the property or, In the alter- 
native, for possession of the mortgaged property. 

Held, that under article 139 of the second echedule 
to Act XV of 1877, the suit must have been brought 
within twelve yearsfrom the date on which the 
tenancy dotermitied. By rection 111 of the Transfer 
of Property Act, alease of immovable property detor- 
mines by effinx of time limited thereby. Section 
116 of the Act does not apply where tho lease is for 
a fixed pemod and no rentis accepted after the 
expiration of the term. Prem Sukh Das v. Bhupin, 2 
A. 517 (F.B.), distinguished. Held, further, that a 
usufructuary mortgagee has no remedy by way of sale, 
ond that a usufructuary mortgage does not become a 
simple mortgage at the end of the term, after which 
it could be redeemed. But if the mortgagee remains 
in possession, the mortgagor cannot recover posses- 
sion, oven aftor the expriy of the term, until he pays 
or tenders to the former, principal money or deposits 
the same in Court. 


Second appeal from the decision of the 
District Judge of Bareilly, dated 12th March, 
1907, 

Tej Bahadur Sapru (with him Madan Mohan 
Malvatya, Mohan Lal Nehru), for the Appel- 
lant. 


W. Wallach yi him A, E. Ryves, M.L. 
Agarwala, Sttal Prashad Ghose), for the Res- 
pondentr. 


Judgment.—This was a suit in which the 
` plaintif asked for the sale of a certain pro- 
had 
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perty on foot of a mortgage, dated the 17th 
December 1878, or, in the alternative, for posses- 
sion of the mortgaged property Both the 
Courts below have dismissed the plaintiff’s 
claim. On the 17th December 1878, a mort- 
gage was made for five years with possession. 
The deed provided that at the end of the five 
years the mortgagor should be entitled to 
redeem the mortgaged property and it further 
contained a covenant by the mortgagor that 
he would repay the principal atthe ent of 
five years in a lump sum. Stortly after the 
execution of the mortgage, that is to say, on 
the 5th of March 1879, the mortgagees made 
a lease to one of the mortgagors for a’term of 
five years. It has been fonnd by the Ceurt 
below that the mortgagees sned for and 
obtained decrees for the payment of rent re- 
-served by the lease, during the term of the 
lease ; but that after the expiration of the 
term of the lease the mortgagees no longer 
sued for the rent and the title of the mort- 
gagees as landlord was no longer recognised. 
It is quite clear that no rent was ever paid 
since the determination of the lease and there 
is no evidence that there was any new agree- 
ment entered into that the mortgagors should 
continue to hold on after the determination 
of the lease as tenants of the mortgagees. 
The plaintiff contended : first, that he was en- 
titled to bring the property to sale ; secondly, 
that the mortgagors had never ceased to be 
his tenants, and that, therefore, he was not 
barred by limitation ; and, thirdly, that the de- 
fendants or persons through whom they claim 
had given an acknowledgment within the 
meaning of section 19, Act XV of 1877. 
During the course of the arguments the point 
that an acknowledgment had been given had 
to be abandoned, and it is unnecessary for us 
to deal with this question any further. The 
only acknowledgment that could possibly be 
relied upon was given in the year 1899 and if 
the defendant’s contention was right, the plaint- 
iff’s claim was already barred at the date of 
the alleged acknowledgment. Wenow deal 
with the plaintiff's contention that he must 
be regarded as a landlord suing his tenant for 
possession. Under Article 139 of the 
Second Schedule of Act XV of 1877, a suit of 
this nature must be brought within twelve 
years frem ihe date when the tcnancy is de- 
termined. The lease determined in 1884 and 
the present ruit was not instituted till tho 
year 1904. The plaintiff, however, contends 


4 


t 


Vol. Ý 


In re SHEIKH ALI AHMAD. 


that on the determination of the lease the de- 
fendants became his tenants from year to 
year according to the provisions of section 116 
of the Transfer of Property Act. That sec- 
tion no doubt provides that if tho lessor after 
the determination of the lease accepts rent 
from the tenant or otherwise assents to his 
continuing in possession a new tenancy will 
be presumed. Inthe present case there clearly 
was no acceptance of rent by the lessor, and 
save for the mere fact that the defendants or 
their representatives remained on in posses- 
sion there is nothing to suggest that the mort- 
gagee or his representatives ever assented to 
their continuing in possession. We have been 
referred to the case of Prem Sukh Das v. 
Bhupia (1). In that case a suit was brought 
by the plaintiffs alleging that a lease had been 
given by their predecessor to the predeces- 
sor of the defendant’ of a certain house on 
condition that he should pay a certain rent 
and thatif he failed to pay the rent he 
should vacate the house. A Full Bench 
decided that the mere fact that the tenant 
neglected to pay the rent would not con- 
fer on him a title adverse to his lessor. It 
is to be mentioned that in that case there was 
no fixed period as in the present case. That 
decision was given in 1879 before the passing 
of the Transfer of Property Act. Section 111 
of that Act expressly provides that a lease of 
immoveable property determines by efflux of 
time limited thereby. We do not think that 
the case we have just now quoted applies in 
the present case. There remains the question 
whether or not the plaintiff is entitled to a 
decree for the sale of the property. Section 


67 of the Transfer of Property Act makes - 


provision for the bringing of suits by mort- 
gagees for the sale of the mortgage property ; 
but clanse (a) expressly provides that a usuf- 
ructuary mortgagee can-under no circum- 
stances institute a suit for foreclosure or sale, 
If, therefore, the mortgage in the present case 
was a usnfructuary mortgage, it is quite clear 
that tho plaintiff can have no remedy by way 
of sale. The mortgage on the face of it ap- 
pears to be a usufructuary mortgage. It is 
called a usufiuctuary mortgage and it provides 
for the redemption of the proporty by repay- 
ment of the principal at the end of the five 
years. Itis contonded that it became a simple 
mortgage at the end of the term. We do not 
think that this contention is sound. If the 
(1) 2 A. 817 (F. BJ). - 
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mortgagees had remained in possession as they 
were entitled to do, the mortgagor, under the 
provisions of section 62 of the Transfer of 
Property Act, could not have recovered posses- 
sion even after the expiry of the term until 
after he had paid or tendered to the mort- 
gagee the principal money or deposited the 
same in Court. We think under the cirenm- 
stances that the decree of the Court below was 
correct. We dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Stamp REFERENCE IN First Apres No. 291 oF 
1901. 

February 6, 1908. 

Present :—Mr. Justice Aikman. 

In the matter or SHEIKH ALT 


AHMAD. 

Court Fees Act (VIL of 1870), Schedule I, Articles 4, 
5—Application for review affecting only a portion of 
decree—Court fee. 

In Articles 4 and 5 of the Court Fees Act the words 
“tho plaint or memorandum of appeal” mean tho 
plaint or memorandum of appeal in which the judg- 
mont, review of which is asked for, was passed ; and 
the word “leviable ”, mstead of tho word “ levied ”, is 
used in order to provide for an application for 
reviow by a defendant or respondent in the caso 
of a suit or appeal in forma pauperis. Therfore, 
the proper Court fee payable on an application 
for review of judgment, is the fce leviable on tha 
plaint or memorandum of appeal in the suit in which 
the judgment sought to be reviewod was passed. Tho 
fee would be the same whether the application affects 
the whole of the decree or only a portion thereof, as 
tho Act draws no distinction between applications 
referring to the whole decree or only a portion of it. 
Nobin Chandra v. Uzir Al, 3C. W.N. 202; Imdad 
Hasan v. Badri Prasad, 18 A. W. N. 212, 
followed. Proceodimgs, January 16, 1872, Mad. H. O. 
R. App. 1. In re Manohar Tambekar, 4 B. 26, not 
followed. 

This was a reference made by the Taxing 
Officer to the Taxing Judge under section 5 of 
the Court Fees Act. 

Ghulam Mujtaba, for the Applicant. 

W. Wallach, for the Crown. 

Order.—This is a reference under section 5 
of the Court Fees Act, 1870, 

The question for decision is as to the pro- 
per fee leviable on an application for review 
of judgment presented on or after the 90th 
day from the date of the decree, when the 
application refers only to a portion of tho 
decree. Article 4, Schedule I, of the Act 
provides that the fee leviable on anapplication 


210 INDIAN 


SECRETARY OF STATE V., GOPAL SINGH. 


for review of judgment presented on or after 
the 90th day from the date of the decree 18 
“the fee leviable on the plaint or memoran- 
dum of appeal.” I have had the advantage 
of hearing the question argued by the learned 
Vakil for the applicant and by the learned 
Government Advocate as representing the 
Crown. The Act, it will be seen, draws no 
distinction between applications for review 
of judgment when the application affects the 
whole of the decree or only a portion thereof. 
No doubt the leading principle of the Act is 
that the amount of the Court fee bears relation 
to the amount of relief sought, but in the 
words which I have to construe, I can find 
nothing to make this principle applicable. 
The proper fee for an application for review 
of judgment is declared to be the fee leviable 
on the plaint or memorandum of appeal. Now 
what does the Act mean by the plaint or 
memorandum of appeal? Jn my opinion it 
can only mean the plaint or memorandum of 
appeal, in which the judgment, review of 
which is asked for, was passed. No doubt 
this provision of the law may work hardships 
and I do not lose sight of the fact that in 
cases of doubt a fiscal regulation should be 
construed in favour of the subject. It appears 
to me, however, in this case that the words, I 
have quoted, do not admit of any doubt. It 
is to be noted that the Court Fees Act con- 
tains a special provision in regard to applica- 
tions for review of judgment. Thisis to be 
found in section 15 of the Act. That section 
authorises a successful applicant for review 
of judgment save when he succeeds wholly or 
in part on the ground of fresh evidence, 
which he could not produce at the original 
hearing to receive back nearly the whole of 
his fee he had to pay on his application for 
review. Inthe present case the application 
for review is based on the allegation of a mis- 
take or error apparent on the face of the record 
and if successful, the applicant will receive 
back all but Rs. 2. IFI accepted the argu- 
ment of the learned Vakil for the applicant, I 
should have to read the Act as if it ran The 
fee leviable on a plaint or memorandum of 
appeal asking for the same relief as that asked 
for in the application for review,” In the 
case reported in 7 Madras H. C. Reports (1) 
it appears that the majority of the Court con- 
sidered that they might read the Act as if 
it ran in the manner indicated, but it appears 
(1) 7 Mad. H 0. Rop, App. L 
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to me that to do so wonld be to go beyond 

the province of a Court in interpreting the 

words of the Act. The learned Vakil for the 

applicant also relies on the decision of 

Melvill, J., In re Manohar Tambekar (2). 

That decision isin favour of the applicant, 

but the learned Judge admits that he arrived 

at it“ not without hesitation.” The case of 

Nobin Chundra Chackerbutty v. Mohamed bar. 
Alt Sarkar (3), is against the applicant; so 

is also the view taken by the Taxing Officer 

of this Court in Imdad Hasan Khan v. Badri 

Prasad (4). It is possible that the construc- 

tion which I place on the section may, in 

some instances, be productive of hardship, but 
in my opinion the words of the Act admit of 
no interpretation other than what I place on 
them. If there is any hardship, the remedy 
is an amendment of the law. My reply to 

the reference is that the office report to the 
effect that the application must bear the 

court-fee leviable on the memorandum of 

appeal is correct. I omitted to say that the 

learned Vakil based his argument on the use 
of the word ‘leviable’ instead of levied. It 

appears to me that this word was used in order 
to provide for an application for review by a 
defendant or respondent in the case of a suit 

ov appeal in forma pauperis. 

Stamp report accepted. 


» 4 B-28 
3) 3C W, N, 292 
4) 18 A. W.N, 212. 





ALLAHABAD HIGH COURT. 
Frrest Apprat No. 43 or 1907. 
February 16, 1909. 

Present—-Sir John Stanley, Kr., Chief 
Justice, and Mx. Justice Banerji. 
SECRETARY OF STATE ror INDIA 
IN Counct,—-Oprosire Parry—-APPELLANT 

versus x 
GOPAL SINGH AND OTRERS——PETITIONERS 
RESPONDENTS. 

Land Acquisition Act (I of 1894), 8 23 (1) first—Agri- 
cultural land——Probabuity of land bemg demanded for 
building purposes-——Price of land in the village—Marhet 
value. 

In awardimg compensation for agricultural land, 
acquired by the Government, the Oourt should take 
into consideration the probability, if any, for a demand 
for the land in question for building purposes. Tho 
prico of similar land, m tho village in which the acquir- 
ed land is situated, at the time of the publication of 
the declaration, under s. 6 of the Land Acquisi- 
tion Act, furnishes a fair criteria for ascqrtaining the 
market valuo. 
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In re NAND PRASAD AND OTHERS. 


First appeal from the decision of the Dis- 
trict Judge of Saharanpur, dated 27th Novem- 
ber 1907, 

W. Wallach, for the Appellant. 

Mohan Lal Nehru, for the Respondents. 

Judgment.—This is an appeal by the Gov- 
ernment against the amount awarded to the 
respondents in respect of lands taken by Gov- 
erament in the village of Birpur, near Dehin 
Dun. The Collector calculated. the value of 
tho lands at 16 years’ purchase of the annual 
vents and profits, which he found to amount 
to Rs. 4-11-5, per katcha bigha: The sum 
awarded by him was Rs. 4,153-12-0, in- 
cluding 15 per cent for compulsory purchase. 
The learned District Judge, on a reference to 
him, came to the conclusion that the compen- 
sation so awarded was entirely inadequate. 
He calculated the compensation at exactly 
double the number of years’ purchase given by 
the Collector, and with 15 per cent. added, 
awarded Rs. 8,307-8-0, as fair compen- 
sation for the lands purchased The area of 
the lands roughly speaking is 188 acres which 
represents nearly 700 bighas. From the de- 
cision of the learned District Judge, Govern- 
ment has appealed, the grounds of appeal 
being that the lower Court was wrong in re-_ 
jecting the Collector’s method of valuation, 
while it admitted that valuation to be correct 
for land admittedly agricultural and that 
the lower Court’s own ‘method of valuation 
was conjectural and opposed to the facts prov- 
ed. i 

There is evidence on the record which shows 
that there was reasonable probability at the’ 
dato of the Notification of tho Government 
that the lands in Birpur would be required 
for building purposes in view of the extension 
of Dehra Dun. Wethink the learned Dis- 
trict Judge rightly held that this fact should 
be taken into consideration. He says that he 
is of opinion that the Collector’s method of 
valuation, namely, by capitalization of the 
rental is correct in view of the fact that the 
land, had it been thrown open to the market 
at the date of the Notification, would have 
been bought for the immediate purpose 


_of being used as agricultural land. But he 


observes that “inasmuch as I hold that a 
factor in the determination of the market- 


- value of the land at such date would have 


been the possibility of the land, or somo of 
it, being sed at some time or other for non- 
agricultural purposes, the valuation per Bigha 
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obtained by capitalizing at 16 years’ purchase 
value does not appear to me sufficiently high.” 
He accordingly allowed the compensation to 
which objection is taken We think, as we 
have said, that the leaned District Judge 
was right in taking into consideration the pro- 
bability that there might be a demand for the 
land in question for building purposes. We 
have then to see what is the fair value of this 
land bearing in mind this factor. Three 
sale-deeds of property in the village of Birpur 
were produced as evidence to show the value 
of land in that village These sale-deeds are 
dated the 10th of January 1901, 4th of August 
1902, and the 26th of February 1903. The 
average rate per katcha bigha at which the 
lands, comprised in these sale-deeds, were sold 
is Rs. 6-14-0. These deeds furnish fair cri- 
teria of the value of lands in the village of 
Birpur at the time the Government Notafi- 
cation was issued. Allowing compensation at 
the rate of Rs. 6-14-0 per katcha bigha the 
compensation for the lands, the subject matter 
of this appeal, would, roughly speaking, come 
to something less than Rs. 5,000. To this 
we add a sum of Rs. 500 as compensation in 
vespect of the enhanced value which the land 
has in view of its being used hereafter as build- 
ing land and hold that Rs. 5,500 is fair com- 
pensation for the land. To this 15 per cent 
is to be added which gives a gross sum of 
Rs.6,325. We allow this sum and modify the 
order of the Court below reducing the amount 
of compensation from Rs. 8.307-8-0 to Rs.6,325. 
The parties respectively will abide their own | 
costs in this Court and in the Court below. 
` Decree modified. 


ALLAHABAD HIGH COURT. 
CRBIMINAL REVISION No. 898 or 1908. 
February 22, 1909. 
Present.—Mr. Justice Aikman. 

In re NAND PRASAD AND OTHERS. 

Orimimal Procedure Code (Act F of 1898), ss 107p 
112, 115, Schedule V No 12.—Of}der to emecute bond to 
keep the peace—Non-compliance with Pi ocedure in Chap- 
ter 8 of the Code—Reviston 

Where a Magistrate, while acting under section 107 
of the Criminal Procedure Code, did not comply with 
the procedure prescribed in Chapter VIII of the Code, 
inasmuch as the swmmonses gssued wore not im accord 
with the form set out in Schedule V. No. 12, nor were 
they accompanied by a copy of theeorder under sec. 
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SAMINATHA PILLAY V. DORASAWMY NAIOK, 

tion 112, his order requiring bonds to keep the peace 
was set aside as illegal. 

Sorabjt, for the Applicants. 

Assistant Government Advocate, for 
Crown, 
. Judgment—This is an application for the re- 
vision of an order of a Magistrate of the first 
Class directing the applicants to give each a 
personal bond in the sum of Rs. 100 to keep the 
peace for one year. An examination of the re- 
cord shows that the Magistrate has not compli- 
ed with the procedure prescribed in Chapter 
VIII of the Code of Criminal Procedure, The 
summonses issued to the applicants were not 
accompanied by a copy of the order made 
under section 112 as is required by section 
115 of the Code. Had the summonses to the 
applicants contained the substance of the in- 
formation upon which the Magistrate acted, 
I might have overlooked this defect, but the 
summonses too are not in accord with the form 
set out in Schedule V No. 12 of the Code. 
I am unable to say that the applicants have 
not been prejudiced by the neglect of the 
Magistrate to comply with the provisions of 
the law. I, therefore, allow the application 
and set aside the order of the Magistrate, 
dated the 10th of October 1908. If the 
Magistrate deems it necessary to take further 
proceedings against the applicants, he must take 
care to comply strictly with the provisions of 
the law. The Magistrate has written a very 
hesitating judgment; if he deems it necessary 
to take further proceedings and bind over 
the applicants to keep the peace he should 
state clearly in his judgment whether or not 
he finds on the evidence tat the applicants 
are likely to commit o breach of the peace. 

Application allowed. 


the 


MADRAS HIGH COURT. 

Seconp Ciwa. Apprat No. 111 or 1905. 
January 20, 1909. - 
Present :—Mr. Justice Benson and 
. Mr. Justice Sankaran Nair. 
SAMINATHA PILLAY alias KANDA- 
SAWMY PIlLLAY-—-PLAINTIFF— APPEULLANT 
versus h 

DORASAWMY NAICK AND OTHERS—- 


DeEFENDANTS-——-RESPONDENTS. 
Bond—Endorsement @n bond ‘ the balance due should 
be paid into the hands of my son’—TVhether can be 
treated as asatPament of bond—dAssignee’s right of smit. 
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An cndorsoment on a bond that “ the balance due 
should be paid mto the hands of my son” operates 
as an assignment so as to entitle tho asmgnee to 
gue thereon Rama Iyenv. Tenkatachellam Patter, 30 
AL. 75, followed 


Second Appeal against the decree of the 
District Court of Tanjore ın A. S. No. 528 
of 1904, presented against the decreo of the 
Court of the District Munsif of Negapatam in 
O. S. No. 355 of 1903. ee 

Facts—-The defendant had executed, what 
appeared to be a Promissory Note for Rs. 400, 
in favour of one Theygaraja Pillay. The 
amount was payable to Theygaraja Pillay or 
his order with interest at 104 per cent Ma- 
lams of paddy. Theygaraja Pillay endorsed 
the note to the his son, the plaintiff. The en- 
dorsement was “the balance due should be 
paid into the hands of my son.” On defend- 
ant’s pleas in defence to the plaintiff's two 
preliminary issues were framed :— 

(1) Whether the suit document is a bond or 
a pro-note, and if it is a bond whether it is ad- 
missible in evidence on payment of Stamp duty 
and penalty. i 

(2) Whether the suit document can be en- 
dorsed, and if so, whether the suit based on 
the endorsement is maintainable. 

On the first issue the Munsif found that as 
the document provided for payment of paddy 
as interest it was a bond, but that it was ad- 
missible on payment of Stamp duty and 
penalty under section 35 of the Stamp Act. 
On the second issue his finding was: “ As 
T have found that the suit document is nota 
pro-note, 1t cannot be endorsed and the suit 
based on the endorsement is not maintainable. 
..... The endorsement which is only 
an order does not appear to be an instrument 
of transfer.” 

On appeal the District Judge held that the 
words used were such as to indicate that the 
transferor did not transfer his whole right 
and that consequently there was no assign- 
ment. 

The following are the material portions of 
District Judge's judgment -— 

“The question has been argued more 
appropriately here on the ground that no 
special form of words is necessary for an 
assignment, and that the words used are 
sufficient. I agree that uo special form of 
words is required, but the words used must 
be such as to indicate a transfer of the trans- 
feror’s whole right and not merely@an order 
to pay a particular person, which makes him. 
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tho transferov’s agent simply for the pay- 
ment. The words are “The balance due 
should be paid into the hands of my son,” 
(the plaintiff) and they do not appear to con- 
vey the writers whole rights under the 
document. [havo not been shown how, if 
these words convey all that can be conveyed, 
an endorsement could be worded so as to be a 
mere payment order and convey less. It may 
be, that the document was originally be- 
lieved by the plaintiff to be a pro-note and 
this endorsement might be sufficient. As the 
Lower Court points out it is really a bond and 
a definite assignment is required which has 
not been made.” 

he plaintiff preferred a second appeal to 
the High Court. 

Jadgment—Tho plaintif is entitled to re- 
cover. He is the assignee of the bond and, 
therefore, entitled to sue. See Rama LIyen 
v. Venkatachellam Patter (1). This ruling 
was not reported at the time of the judgment 
now appealed against. 

We reverse the decroe of the lower Courts, 
direct the District Munsif to restore the suit 
to his filo and deal with it according to law. 
Costs hitherto incurred will abido the result. 

Case remanded. 

(1) 30 BL 75. 
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ropresentntive; and, secondly, if there has been a 
devolution of inlerest, whether so far as such interest 
is concerned, that person is bound by the decree. 

Therefore, where mortgagee obtained a 
decree on his mortgago agains the members of a 
joint Mitakshara family and brought on tho record 
of the execution procecdings the son of ono of the 
jadgment-debtora, who was born after the decree 
had been made: 

Held, that the gon has by his birth acquired an 
intorest in the mortgaged property and that so far as 
such interest is concerned ho 1s bound by the decree, 
us the mortgage cannot be contested by him, for ho 
was neither born nor begotten at tho time of tho 
mortgage. Raja Ram Tewary v. Luchmun Pershad, 
8 W R15 (F. B), Gardharee Lal v Kantoo Lall 22 
W. R 66; 14B. L R. 187; D. R.I. A. 321; Madho 
Singh v. Hurmut Ally, 3 Agra H.C 482; and Jado 
Singh v Musammat Ranee, 5 N. W. P. H. C. R. 113, 
xeferred to. 

Therefore, ho must be treated as a representative of 
his father within the meaning of sec. 244 of the Civil 
Procedure Code, 1882, although his father may still be 
alive, and as such he i proper party to tho oxe- 
cution proceedings. 

It is doubtful whether it wns necessary to mako 
the son a party to the oxecution proceedings, for 
according to the doctrine of le pendens, which 18 
applicable here he would be bound by the execution 
proceedings, though not brought before the Court, but 
it is better to havo him brought before the Court with 
a view to ayoid possiblo disputos and complications 
in future. 


Appeal from an order of the District Judge 
of Shahabad, dated October 5, 1907, reversing 
dated 


that of the Munsif of Sassarvam, 
February 16, 1907. 

Babu Shiba Prosonna Bha 
ellan 


7 
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lant was born subsequent to the mortgage- 
decree and held that as his father Deodhari 
was still alive, ho could not be made a party 
to the execution proceedings. The Court of 
First Instance also held that, as the appellant 
had been born more than three years before 
the 28rd July 1906, the application, so far ag 
he is concerned, must be taken to havo been 
barred by limitation. Upon appeal, the 
learned District Judge reversed this order. 
He held that no particular person was the 
judgment-debtor, that the real judgment- 
debtor was the joint-family, which can never 
die, and that at any time the members of the 
family, then in existence, might be called into 
Court. In this view of the matter, he 
concluded that Ajodhya Roy was a proper 
party to the execution proceedings. The 
infant has now appealed to this Court, and on 
his behalf it has been contended that the 
only persons against whom the decree-holder 
could proceed in execution are either the 
parties to the suit or their representatives, 
and that, as the father of the appellant, one 
of the original judgment-debtors, was stall 
alivo, the appellant could not in any sense bo 
treated as the representative of any party to 
the suit. In answer to this argument, 1t has 
been contended on behalf of the decree-holders 
that, as soon as the appellant was born, he 

wred by birth an interest in the mortgaged 
that time had been 
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the entire interest in the mortgaged pro- 
perties was vested in the original judgment- 
debtors who wero parties to the mortgage 
suit, The immediate effect of his birth was 
that the aggregate of rights then vested in his 
grand-father, his father and his two uncles, 
became vested in him conjointly with them. 
In other words, the interest which was origi- 
nally vested in A and his sons X. Y. and Z. 
became, upon the birth of P., as the son of X, 
vested in A, X. Y. Zand P. The question, 
‘therefore, arises whether by reason of this 
devolution of interest P. became a represen- 
tative of any of the parties to the suit. Now, 
the term ‘representative’, as used in sectign 
244 of the Code of Civil Procedure of 1882, 
means, not merely the legal representative in 
the sense of the heir, executor or adminis- 
trator, but includes any representative in 
“interest, that is, any transferee of the interest 
of the decree-holder or judgment-debtor, who 
so far as such interest is concerned, is bound 
by the decree, Ishan Chander v. Beni Madhub 
(1), Gulzari Lal v. Madho Ram (2). To 
determine, therefore, whether a particular 
person isa representative of a party to the 
suit, the two tests to be applied are, first, 
whether any portion of the interest of the 
decree-holder or of the judgment-debtor which 
was originally vested in one of the parties to 
the suit, has by act of parties or by operation 
of law, vested in the person who is sought to 

resentative, and secondly, if 






RT. 
Mis. Civi, Appran No. 21 or 1908. 
February 18, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr Justice Carnduff. 
AJODHYA ROY—Onpsector—APPELLANT 
Versus 
HARDWAR ROY AND orHERS—DECREE- 


HOLDERS—RESPONDENTS. 

Ciml Procedure Code (Act XIV of 1882) s. 2£4— 
Representative, meaning of—Tests to determine who 
is representative—Mortgage decree—Son born after 
decree—Joint Mitakshara family—Son rep) esentatire of 
father—Should be made party tn execution proceedings 

Tho term ‘reprosontative’ as used in section 244 
of tho Civil Procedure Code, 1882, means not merely 
the legal representative, but includes any repre- 
sentative in interest Ishan Chander v. Bm Madhub 
24 C. 62 (F. B) and Gulzar: Lal v Madho Ram, 26 
A 447 followed 

To determine whether a particular person 18 & 
representative of a party to the suit, the two tests to 
be apphod are, first, whether any portion of the 
intorest of the decree-holder or of the judgment- 
debtor has by act of parties or by operation of law 
yested Inthe person who is sought to be treated as 





Babu Hara Chandra Ohakravart:, for the 
Respondents. 


Judgment.—The substantial question of law, 
which calls for decision in this appeal, is one 
of some nicety and novelty. In 1899, Babu- 
ram Sahu, now represented by the respond- 
ents, obtained a mortgage decree against one 
Raja Roy and his three sons Ram Logan Roy, 
Ramtohal Roy and Deodhary Roy, members 
ofa joint Alitakshara family. All the origi- 
nal judgment-debtors excopt Deodhari Roy 
had died before the present execution was 
taken out. The decree-holder brought on the 
record all the members of the joint family, 
amongst whom was the appellant, an infant 
son of Deodhari. It was objected on behalf 
of the infant represented by his mother ang 
guardian, Rambati Koer} that ho could not 
be made a party to the execution proceedings, 
and further that the application as against 
him was barred by limitation. The learned 
Munsiff found on the evjfence that the appel- 


property, which <% 
owned and possessed by “tne duder meli be 
of the family in which ho was born, that he 
is consequently bound by tho decree in the 
mortgage suit and is tho representative of his 
father for the purposes of the execution 
proceedings, although his father may still be 
nlive. No attempt has been made in the 
arguments addressed to us to support the 
view taken by the learned District Judge 
that the real judgment-debtor was the joint 
family, which could never die, and in our 
opinion that theory cannot be supported. 
But after a careful examination of the argu- 
ments addressed to us and of the principles 
of law applicable to cases of this deacription, 
weare of opinion that the conclusion at 
which the Court of appeal below arrived is 
torrect and must be affirmed. 

It has been found*by the Courts below, and 
for the purposes of this decision that finding 
cannot be challenged by any of the parties, 
that the appellant was born after the mort- 
gage-decree had been mado., Before his birth 












o as ee 
there has been a devolution of “uteresy, 
whether, so far as such interest is concerned, 
that person is bound by the decree. Let us 
consider for n moment the effect of the 
application of each of these two tests to the 
case before us. 

With reference to the first test, we observe 
that as soon as the appellant, whom wo have 
called P, was born, the aggregato of rights 
previously vested in A. X. Y. and Z. became 
vested in P along with A. X, Y. and Z. Tf, 
before the birth of P, there had been a defi- 
nition of the interests of the parties, each of 
the persons A. X. Y. and Z. would have been 
entitled to one fonrth of the estate. If after 
the birth of P., there had been a similar 
definition of the interests of the parties, the 
result would have been that each of the per- 
sons A. Y. and Z. would have been entitled 
to one-fourth of the estate but the one-fourth 
3 24 0. 62 
(2) 26 A. 447, 
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share which would otherwise have beon taken 
by X. would now have to be distributed 
between X. and P ; in other words, the effect 
of the birth of P. was that, if a partition was 
called for, X. would be entitled to only one- 
eighth and P. to another one-eighth (Mitak- 
shara) Chap. I section 5, Debi Parshad v. 
Thakur Dial (3) followed in Bhimul Doss v. 
Choonee Lall (4). Itis manifest, therefore, 
that by reason ofthe birth of P. there has 
beén a transference of interest in the eye of 
the law. To the extent of this interest, P. 
is a representative of one of the parties to the 
suit, namely his father. The case is on princi- 
ple strictly analogous to that of the transfor 
of the equity of redemption of the judgment- 
debtor, in whole or in part, after the mort- 
gage decroe has been made. It cannot be 
disputed that the purchaser of a fragment of 
the equity of redemption after the decree is 
& representative of the judgment-debtor, 
whether he acquired his interest onder a 
private alienation, asin AMadho Das v, Ranji 
Patak (5) or by a judicial sale as in Gulzart 
Lal v. Madho Ram (2) and Radha Kissen v. 
Hem Chandra (6). On principle, therefore, 
it is impossible to say that the appellant, who 
has by his birth, acquired an interest in the 
equity of redemption, is not a representative 
of his father who was one of the original 
parties to the suit, within the meaning of sec. 
244 of the Code. 

As regards the second test, it is manifest 
that the appellant is, to the extent of the in- 
terest acquired by him by birth, bound by the 
mortgage-decree made before his birth. It 
is well settled that a son cannot object to 
alienations validly made by his father before 
he was born or begotten, because he could 
only by birth obtain an interest in property 
which was then existing in his ancestors. In 
support of this proposition it 18 sufficient to 
refer to the decision of a Full Bench of this 
Court in Raja Ram Tewary v. Luchmun Pershad 
(7), to the decision of thew Lordships of the 
Judicial Committee in Girdharee Lall v, Kantoo 
Lall (8) and to the decisions of the High 
Courts at Agra and Allahabad in Madho Singh 
v. Hurmut Ally (9) and Jado Singh v. Musam- 
(3) 1 A. 105. 

6 2C 379 (FB) 
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5) 16 A 286 at P 291. 

6) 11 C. W N. 495. 

7) 8 W.R 15. 

8) L. R. 1 I. A. 321; 22 W R. 56;14B L R. 187, 
9) 3 Agra H. O. R. 482, 
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mat Ranes (10), in which it was ruled that an 
alienation of immoveable property by a mem- 
ber of a joint Mitakshara family cannot be 
coutested by lis son who, at the time of the 
alienation, was neither born nor begotten. It 
is not necessary to show that this proposition 
is supported by the principles laid down in 
the Mitakshara, as the more important texts 
applicable to the matter are set out in the 
judgment of Sir Barnes Peacock in the Fall 
Bench case to which we have just referred. 
We take it, therefore, that the appellant has by 
his birth acquired an interest in the mort- 
gaged property directed to be sold by the 
decree and that so far as such interest is con- 
cerned he is bound by the decree. He must 
consequently be treated as a representative 
of one of the parties to the suit within the 
meaning of section 244 of the Code, and as 
such he is aproper party to the execution 
proceedings. 

It may be doubted, however, whether it 
was necessary for the decree-holder to bring 
the appellant before the Court in these execu- 
tion proceedings, for as in the caso of a mort- 
gage suit the ids continues after the decree 
misi and the doctrine of lis pendens is appli- 
cable to proceedings to realise the mortgage 
after the decree for sale, Surjiram Marwari v. 
Barhamdeo Persad (11). The appellant who by 
reason of his birth subsequent to the mort- 
gage decree, acquired an interest in the mort- 
gaged properties wonld be bound by the pro- 
ceedings in execution though not brought be- 
fore the Court. But even though he may be 
go bound, the mortgagee decree-holder is en- 
titled to treat him as a representative of one 


_of the parties to the suit and to bring him be- 


fore the Court with a view to avoid possible 
disputes and complications in future. 

Under Article 179 clause 4 of the Limit- 
ation Act, no question of limitation arises. 
The contrary view suggested in the first Court 
was apparently based upon Art. 178 which 
has obviously no bearing. 

The result, therefore, is that the conclusion 
at which the learned District Judge arrived 
cannot bo successfully challenged and this 
appeal must be dismissed with costs. We 


assess the hearing fee nt qne gold mohur, ° ` 


° Appeal dismissed. 
5N WP HOC R 113. 
20 L.J 288, 
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CALCUTTA HIGH COURT. 
REGULAR Crvm APPEAL No. 276 or 1907, 
February 22, 1909. 

Present :—Mr, Justice Sharfud-din and Mr. 
Jutice Coxe. 

KRISHNA DAS BAISHNAB, 
PLAINTIFF —APPRLLANT 
versus 


KALI SUNKAR BAJPAI AND OTHERS, 


Derespants—Rsspon DENTS. 

Debuttar property-—Persons denying dedication not 
competent to supervise~—Mohunt—Akhra—Shebait— 
Disposition by Will——Property belonging to 1dol—Right 
to bring sust vests m Shebait—Religious institution— 
Succession—Custom— W1ll—Letter of appointment. 

Where it is clear that certain properties belong to 
an idol, the persons who deny the dedication of the 
properties in dispute to the idol and assert the pro- 
perty to be the personal property of the last shebait, 
are not fit to be appointed custodians of the income 
of the properties and supervisors of the worship of 
the deity. 

Therefore, where an AkAra had alwayaas its head a 
Mohunt, a Mohunt should be appointed for the 
management of the properties and worship of the 
idol ; the appointment should not be left to persons 
who claim the properties as the personal properties 
of the last Mohunt, 

Properties dedicated to an idol do not vest in the 
Shebau, who, therefore, cannot dispose of them by will; 
but the possession and management of the properties 
belong to him, and the right to bring whatever suits 
are necessary-for the protection of the properties is 
also vested in the Sheba:t and not in the idol. 

Maharaja Jagadindra Nath Roy Bahadur v. Rani Hem- 
anta Kumari Dem, 80. W. N. 809 (P. O.) and Mabatut- 
lah Nasya v. Nalini Sundari Gupta, 10 0. W, N. 42, 
explained and followed. 

Succession to property left by the deceased head 
of a religious institution. depends upon custom and 
practice, which must be proved by evidence m each 
case and cannot be altered by any act of the Mohunt 
inconsistent with the custom, and he has no power to 
make any testamentary disposition of the properties 
belonging to the institution. Mahanth Ramjs Dass v. 
Lachhu Dass,7 C. W N. 145, followed. 

Where the Afohunt of an Akhra appointed, by a 
document, certain persons trustees and Pujarts but 
did not name any successor as Afohunt in his place ; 
held, that it amounted simply to a letter of appoint- 
ment and as there was no disposition of any property 
it was not a Will within the meaning of the defini- 
tion of that expression m the Probate and Adminis- 
tration Act. Chaitanya Gobinda v. Dayal Gobinda, 
9 C. W. N. 1028, followed. 


Appeal from the decree of the District 
Judge of Sylhet, dated April 2, 1907. 
. Babus Jogesh Ohandra Rai and Manmotha 
Nath Mukherji, for the Appellant. 
Babus Tara Kishore Ohowdhuri and Brojolal 
Ohackravartt, for the Respondent. 
Judgment -This is an appeal against the 
judgment of the District Judge of Sylhet, 
dated the 2nd of April 1907. It is instituted 
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on behalf of the plaintiffs while the defend- 
ants have filed cross-objections but have not 
pressed them. 

The facts giving rise to the present appeal 
are that there is an Akma with a temple 
dedicated to the idol Jngganath situated in 
the town of Sylhet. The last Mohunt of this 
Akhra was one Mukanda Das. He died on 
the 20th of July 1898 (18th Sravan 13805 
B. S) and on the same date executed a Will, 
appointing five persons as his executors 
namely, Kali Sankar Bajpai, Joari Mal, 
Tushtyal, Manikya Chandra Banikya, Raj 
Kumar and Krishna Charan Sarma. 
Under the Will he also appointed Ram Sarak 
Bairagi and Narayan Brajabasi as pugaris. 

Mukanda Das further empowered the 
above-named five executors to appoint fresh 
pujaris, if the two above-named failed to per- 
form the puja properly. 

After the death of Mukanda Das, the exe- 
cutors applied for probate of the Will, and 
obtained it, althongh Ram Lochan Das, 
plaintiff No. 1, opposed the grant. On the 
7th of August 1905 Ram Lochan Das and 
Krishna Das instituted the present suit 
after obtaining sanction under section 539 of 
the Civil Procedure Code. There are five 
defendants in the present suit, four of whom 
are the surviving executors, and the fifth the 
pujart-whom they have appointed to carry 
on the worship in the Jugganath temple. 
After the filing of the present suit, [Ram 
Lochan Das, plaintiff No.1, having died, 
Krishna Das, plaintiff No. 2, was allowed to 
proceed with the suit under an order dated 
the 19th of September 1905. 

The plaintiffs allege that there is an Akhra 
at Nagor to which the Jugganath Akhra in 
dispute is subordinate, and that the Mohunt 
of the superior Akhra appoints a Mohkunt for 
the Jugganath Akhra; that the plaintiff 
No. 1 was the Mohunt of the superior Akhra 
and plaintiff No. 2 was his disciple, that 
Mukanda Das had no right to make a Will 
with regard tothe property of the Jugga- 
nath Akhra, and that defendants 1 to 4 are, 
therefore, not legally in possession of. the 
property and are not proper persons to, 
manage the temple and its property. The 
plaintiffs pray for a declaration that the 
property mentioned in the schedule to the 
plaint belongs to the Jugganath idol; fow 
the appointment of one of the plaintiffs or 
of any other suitable person as trastee for 
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the performance of the deva-seva of the said 
deity and the management and preservation 
of the estate. They alao pray that an injunc- 
tion be issued on the defendants preventing 
them from interfering with the worship of 
the deity or the management of the properties, 
and their last prayer is that a scheme for 
worship of tho temple be framed. 

Tho defendants on the other hand contend 
that the Jugganath Akhra is not subordinate , 
to that of Nagore, they further deny that the 
properties are held in trust for religious pur- 
pose3 or that Mukanda Das was a trustee 
for the idol Jugganathji. The defendants 
hee made other allegations also which are 
not relevant to the present appeal. 

The learned District Judge has framed 20 
issues for decision, but the prasent appeal as 
a matter of fact is confined to the two points 
that the appellant who belongs to Vazsnab sect 
should have been appointed to manage the 
properties attached to the temple and super- 
vise the worship of the deity, and that the 
defendants who are not ascetics should not have 
been appointed to that office. The plea that 
the appellant is ontitled as of right to the 
appointment, based on the alleged subordina- 
tion of this Akra to the Nagor Akhra, has 
been abandoned. 

The learned District Judge, in his judg- 
ment, has declared that the properties men- 
tioned in the schedule attached to the plaint 
belong to the idol Jugganathji and has further 
formulated a scheme under which he has 
appointed the first four defendants trustees 
for the management of the Akhra and its 
properties. He has also ordered that within 
six months the trustees must appoint a 
Mohunt of the Vatenab Swami sect if avail- 
able or a puja bélonging to that sect in 
addition to or in place of the present pujarts. 
There are other directions in the said scheme 
which are not attacked by the appellant. 
The appellant contends that inasmuch as 
the defendants deny the dedication of the 
properties in dispute to the idol Jugganathji 
and assert the property to be the personal 
property of Mohunt Mukanda Das, with whose 
dealings as absolute owner no one could in- 
torfere, they are not fit persons to be appoint- - 
ed custodians of the income of the properties 
attached to the Jugganath Akhra and super- 
visors of the worship of the deity. The appell- 
ant also contends that the properties attached 
to the Mikha not being properties belonging to 
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Mnukanda Das, he had no right to make a 
Will dealing with the income of the properties 
as if they belonged to him. 

From the documents on the record it is 
clear that this Akhra has had always as its 
head a Mohunt. This appears to have been 
the custom followed in the appointment of 
six previous Mohunts including Mukanda Das 
the last Mohune. 

In the scheme nbove-mentioned, the Lower 
Court has not appointed any Mohunt and such 
an appointment has been left absolutely in 
the hands of the executors. These executors 
have claimed the property as the personal 
property of the last Mohunt and deny its de- 
dication to the idol Itis not likely there- 
fore, that they will ever appoint a Mohunt. 
We are of opinion that for the preservation, 
and good management of the properties in 
question, and for the continuance of the 
worship of the idol Jueganathji, the persons 
least fitted to perform the above duties are 
the executors, as after the allegation made 
by them it is not reasonable to expect them 
to allow the rights of the idol to prevail over 
their alleged personal rights. ` 

In the above circumstances we are of opinion 
that for the preservation and better ma- 
nagement of the properties and for the con- 
tinuance of tho worship of the deity, itis nece- 
savy thatin accordance with the traditional cus- 
tom of this Akhra o Afohunt should be appoint- 
ed. It seems from the scheme referred to 
above that the learned District Judge was 
also of opinion that these executors who were 
appointed trustees under the Will, should, 
within six months appoint a Mohunt belonging 
to the Vatsnab Swami sect and should mako 
over the management to him. 

The cross-appeal has not been pressed and 
hence the respondents are bound under the 
District Judge’s scheme to appoint a Mohunt 
of the Vatenab Swami sect, if available. But 
we do not think that the matter of the ap- 
pointment of a suitable Mohunt should have 
been left tothem as afterthe allegations made 
by them it is not likely that they will ever 
appoint a Mohunt. 

It is contended on behalf of the appellants 
that the original of Ex. Is which is a certified 
copy of the Will of Munkandsa Das dated the 
20th July 1898, was no Will under the Pro- 
bate and Administration Act, as the word 
“Will” is defined in that Act to mean “the le- 
gal declaration of the intentions of the testator 


ap 
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with respect to his property which he desires 
to be carvied into effect after his death.” 
Tt is not seriously disputed before us that 
the properties attached to the Akhra in ques- 
tion really belong to the deity Jugganathji; 
and hence under the definition of the expres- 
sion Will,” the properties attached to the 
Akhra cannot by any stretch of imagination 
be troated as properties belonging to the late 
Mohunt Mukanda Das. We do not think that 
the late Mohunt Mukanda Das had any 
power to make any testamentary disposition 
of the properties belonging to the Akhra in 
question. The Will in question amounts simp- 
ly to a letter of appointment, appointing 
certain persons trustees and pwaris. It is 
obvious, therefore, that there was no disposi- 
tion of any property. 

Wo, therefore, think that Ex. L strictly 
speaking was not a Will in the terms of the 
definition of that expression in the Probate 
and Administration Act. In the view that 
we have taken of this document, we are sup- 
ported by the case of Chaitanya Gobinda 
Pujari Adhicary v. Dayal Gobinda Adhicary (1). 

Onbehalf ofthe respondents it is contended 
that Mukanda Das, the last Mohunt, had full 
power to make the Will in question, and in 
support of this contention, we are referred 
to a ruling of their Lordships of the Privy 
Council in the case of Maharaja Jagadindra 
Nath Roy Bahadur v. Rant Hemanta Kumari | 
Devi (2). But what their Lordships held was 
not that properties dedicated to the idol vest in 
the shebatt but that the possession and mamn- 
agement of property dedicated to an idol be- 
longed to the shebatt. This carried with it the 
right to bring whatever suits were neces- 
sary for the protection of the property and 
every such right of suit was vested in the 
shebait and not in the idol. This case was one 
which hinged on the question whether the 
claim was saved from limitation by section 7 
of the Limitation Act, 1877, by reason of the 
shebati’s minority and it was held that where 
the right to sue accrued when the shebazt 
was a minor, the case fell within the clear 
language of section 7 of the Limitation 
Act, and the shebait might institute a suit 
after coming of age gs provided in that sec- 
tion. It was nota dase in which there was 
any question whether the dedicated properties 
belonged to the shebazt or to the idol or whe- 


1) 9 C. W. N. 1021. 
_ (2) 80 .W.N.809 | 
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ther the shebatt could dispose of the property 
by Will in any manner he liked as property 
belonging to him. i 

Nor does the case of Mabatullah Nasya v. 
Nalini Sundari Gupta (3) help the appel- 
lant. This case does not go further, than 
enunciating that the possession and manage- 
ment of dedicated. property belongs to the 
shebatt and the shebatt as such is entitled to 
bring a suit for rent. It does not lay down 
that, dedicated property vests in the shebatt 
for the time being or that he can dispose of 
it by Will in any manner-he hkes. 

Our attention has been directed to the case 
of Mahanth Ramji Dass v. Lachhu Dass (4). 
It was held in that case that the succession to 
property left by the deceased head of a re- 
ligious institution deponds upon custom and 
practice, which must be proved by evidence 
in each case and cannot be altered by act of 
Mohunt inconsistent with the custom. It ap- 
pears from the various documents proved in 
this case that as a matter of fact the Mohunts 
have always been appointed in succession by 
their predecessors. 

On a full consideration of the whole case, 
we are of opinion that Mohunt Mukanda Das 
had no power in law to make such a Will as 
Ex. L. He does not name any successor as 
Mohunt in his place, but appoints trustees and 
pujarts and treats the properties attached to 
the Akhra as if they belonged to himself. We 
do not consider that in law or according to 
the custom he had any authority to act 
thus. 

After giving due consideration to the 
oval and documentary evidence produced in 
this case, we are of opinion that the learned 
lower Court should not have left the appoint- 
ment of a Mohunt to the trustees in question. 
We, therefore, remand the case to the lower 
Court to amend the scheme framed by the 
Judge under section 569 by appointing a snit- 
able person to be Mohunt of the Akhra in ques- 
tion. In carrying this direction into effect he 
might well consult the Mohants of other Akhras 
or asthals of the same sect in the district and 
appoint their nominee provided that his 
qualifications are consistent with the tradi- 
tion of this particular Akhra. The lower 
Court will be at liberty to appoint the ap- 
pellant, if in its opinion the appellant is a 
suitable person; but in this matter we do not 


m 10 C. W. N. 42 
(4) 70. W. N. 145, 
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desire to restrict the Court’s discretion in 
any way. 

In these circumstances the first seven para- 
graphs of the scheme become superfluous and 
are set aside and remaining paragraphs will 
require reconsideration and redvafting though 
we may say that they appear to us to be in 
principle judicious. 

Accordingly the decree of the District 
Judge will be set aside and the case remand- 
ed tothe lower Court to be disposed of in 
accordance with the above directions. We 
do not think it necessary to pass any orders 
as to costs beyond saying that if the appel- 
lant is appointed Mohunt hy the District 
Judge he will be entitled to realise his costs 
from the estate. If heis not so appointed 
he will not be entitled to costs. 

Case remanded. 





MADRAS HIGH COURT. 
Seconp Crvm Appzat No. 419 or 1908 AND 
Crvu. Revision No. 180 oe 1908. 
January 21, 1909. 

Present :—Mr. Justice Benson and 
Mr. Justice Sankaran Nair. 
KARI CHENGAMNA AND ANOTHER— 
PLAINTIFFS—A PPELLANTS 
VErBUS 
JATTI KRISTNAMNAH AND oTHERS— 
DrrexDANTs—RESPONDENTS. 
KARI CHENGAMNA AND ANOTHER-— 
PLAINTIFF8—PETITIONEES 
versus 
SANNAYALA PERAYA AND ANOTHER 


— RESPONDENTS 

Contract Act (IX of 1872), sa 88, 45~—Joint pro- 
misees—Validsty of discharge by one of several gout 
spromisees—Co-mortgagees-—Mortgage-debt paid to one 
mortgagee—Discharge of debt. 

A release of a mortgagor by one of several joint 
mortgagees, on payment to him of tho mortgage-debt, 
discharges the mortgagor from all lability under 
the mortgage to the other mortgagees. Barber 
Maran v Ramana Counden, 20 M. 461, followed. 


Facts —The Ist defendant had executed a 
mortgage in favour of plaintiffs and the 4th 
defendant. Defendants 2 and 3 are undivided 
sons of lst defendant, and were sought to be 
made liable, as the mortgage was alleged 
to have been executed for the benefit of the 
family. Plaintiffs sued- defendants 1 to 3 for 
the mortgage-debt; 4th defendant was made 
a party defendant, as he refused to join as a co- 
plaintiff, Defendants 1 to 3 pleaded payment 
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to the 4th defendant and complete discharge; 
4th defendant supported them. One of the 
issues recorded for trial was whether the dis- 
charge by the 4th defendant was binding on 
plaintiffs. The Munsif relying on Barber 
Maran v. Ramana Gounden (1), found the 
issue in the affirmative, but decreed for plain- 
tiffs, as he held that payment to 4th defendant 
was fraudulent and not binding on plaintiffs, 
On appeal the District Judge set aside the 
Muusif’s decree on the ground that fraud had 
been neither alleged nor proved. As to the 
question of discharge the District Judge 
made the following observations :— 

“It is argued for the respondent that the 
law in Barber Maran v. Ramana Gounden (1), 
if it has not been overruled, has been very seri- 
ously doubted in Ahinsa Bibi v. Abdul Kadir 
Saheb (2), and in Sitaram v. Shridhar (8). I 
do not find exactly this result. Whatthe two 
latter cases decide is that the co-heirs of a 
single promisee are not joint promisees within 
the meaning of section 38 of the Contract 
Act. Itistrne that Bashyam ITyangar, J., 
says of Barber Maran v. Ramana Gounden (1), 
that in so far as it rests on Wallace v. Kelsall 
(4), its authority is shaken, as that decision 
was overruled in Powell v. Brodhurst (5). I 
have no means of access to these English 
cases, but I must remark that neither the 
Bombay nor the Madras case says definitely 
that the decision was wrong. Even the doubt 
expressed is only by way of an obtter dictum, 
and it is limited to the influence of the Eng- 
lish case. It is now here hinted that in so 
far as the case rests on section 38 of the Con- 


' tract Act it is incorrect, as the High Court 


relied expressly on section 38. I think the 
law must be accepted unless and until the 
High Court expressly overrules the decision 
in a case where the exact point is in issue.” 

The plaintiffs preferred a second appeal to 
the High Court. 

Judgment, -We are not prepared to differ 
from the decision in Barber Maran v. Ramana 
Gownden (1) mainly based upon the proviso to 
section 38 of the Indian Contract Act, which 
undoubtedly supports the conclusion arrived 
at in that judgment, 

We accordingly dismiss the second appeal’ 
and the revision petition with costs. 


(1) 20 M. 461. f 
2) 25 M. 26 

(3) 27 B 292, 

4) 7 M. and W. 264; 56 B. R. 707. 

(8) 1901 2 Ch. 160, $ 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revisron No. 876 or 1908. 
February 22, 1909. 

Present :—Mr. Justice Aikman. 

TOTA RAM— APPLICANT 
versus 
EMPEROR. 

Criminal Procedure Oode (Act V of 1898), ss. 195, 
476,—-Offences committed in sut before Assistant Collec- 
tor—~Prosecution directed by District Magistrate- 
Illegality 

Where offences under sections 193, 4865, 471, were 
- alleged to have been committed before on Assistant 
Collector of the 1st Class in a suit for profits and tho 
District Magistrate directod the prosecution in respect 
of those offences . Held, that the District Magistrate’s 
order was entirely without jurisdiction and cannot be 
justified either under section 195 or 476, Criminal 
Procedure Code. 

Application for revision of the order of the 
District Magistrate of Dehra Dun. 

Ross Alston (with him Nihal Chand), for the 
applicant. 

W. K. Porter, Assistant Government Advo- 
cate, for the Crown. 

Judgment.— This is an application for the 
revision of an order of the District Magis- 
trate of Dehra Dun, directing the prosecution 
of the applicant for offences under sections 
198, 465 and 471 of the Indian Penal Code. 
The offences are alleged to have been com- 
mitted by the applicant as plaintiff in a suit 
for profits brought under the provisions of the 
Tenancy Act in the Court of an Assistant 
Collector of the first Class. In my opinion 
the order of the District Magistrate was en- 
tirely without jurisdiction and cannot be 
justified either under section 195 or 476 of 
the Codo of Criminal Procedure. I quash 
the order of the District Magistrate dated the 
2nd of November 1908. Any proceeding in- 
stituted against the applicant under that 
order must be dropped. 

Petition allowed. 
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SHIAMLAL Y. CHUNNI LAL, 


ALLAHABAD HIGH COURT. 
CRIMINAL Ruvision No. 73 or 1908. 
February 11, 1909. 
Present:—Mr. Justico Karamat Husain. 
SHIAMLAL—PLAINTIFF-—ÅPPELLANT 
versus 
CHUNNI LAL—DEFENDANT-—RESPONDENT 

Criminal Procedure Code (Act F of 1893) as. 196, 
476.— Offence committed before Munsiff—Prosecution 
ordered by District Judge—Jurwdiction. 

Where a Munaiff refused to grant sanction to prose- 
cute and tho District Judge also refused to grant 
sanction, on appeal undor section 195 (6), but acting 
under section 476 ordered prosecution himself :—~Held, 
that tho District Judgo’s order was without jurisdic- 
tion inasmuch as neither tho offence was committed 
before him nor was it brought to his notice in the 
course of a judicial proceeding. In re Mathura Das, 
18 A. 80, followed. 

Revision against the order of the District 
Judge of Aligarh, dated the 27th August 1908, 

Sorabyi, for the Applicant. 

Satish Chandra Banerji, for the Opposite 
Party. 

Jadgment.—An application was made to 
the learned Munsif to sanction the prosecution 
of Shiam Lal, applicant. The learned Munsif 
refused to grant sanction for the prosecution 
of Shiam Lal under section 193, I. P. C. Then 
an application in revision was made to the 
learned District Judge, who declined to grant 
sanction under section 195 of the Criminal 
Procedure Code, but purporting to act under 
section 476 of that Code, he himself ordered 
the prosecution of Shiam Lal under section 
193. Shiam Lal has made this appleation in 
revision and his learned counsel contends that 
the learned District Judge had no jurisdiction 
to direct the prosecution of Shiam Lal under 
section 476 as that section could apply only if 
the offence had been committed in that Court 
ov brought under its notice in the course of 
a judicial proceeding. The offence was neither 
committed before the learned District Judge 
nor was brought under his notice in the course 
of a judicial proceeding. Insupport of this con- 
tention the learned counsel relies upon In re 
Mathura Das (1), in which, under cireumstan- 
ces similar to those of the present case, it was 
held that the Judge’s order was made without 
jurisdiction. Following that ruling, I hold 
that the learned District Judge had no 
jurisdiction to act under section 476 and set 
aside his order. 

Petition allowed. 

(2) 16 A. 80. 
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MADRAS HIGH COURT. 
FULL EENCH, 
Second Civin Avera No. 847 of 1905. 
January 12, 1909. 

Present :—Mr. Justice Miller, Mr. Justice 
Abdur Rahim and Mr. Justice Sankaran Nair. 
THATHU NAICK AND OTHERS— PLAINTIFES— 

APPELLANTS 
° VErEUS 
KONDU REDDI AND OrggeRs-—DAFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), »» 2-44, 
294—Property purchased by desree-holder without Court'» 
leave—Oourt Bule—See:ecy—Inadequate prize—Fraud 
to bë alleged and pioved—Sale not challenged before 
executing Court, whether can be challenged in defence 
to purchaser's suit for possession—Burden of proof 
—Surt to be treated as an application. 

In oxecution of his mortgage decroo tho plaintiff 
docree-holder obtained Court’s permission to bid at 
the sale to an amount not less than Ra 1,500, the 
principal money due under the mortgage being 
Rs, 750 only The sale was held twico- At tho first 
sale no one bid, not even tho decree-holder. At 
the second sale the property was not sold At the 
third sale, without asking Court’s permission to bid, 
the plaintiff purchased the property benam, in the 
name of a third person, for Rs. 436 only. Tho Court 
as well as the judgment-debtors being ignorant as to 
whether the decree-holder was the real purchaser, no 
objection was raised, the sale was confirmed and 
symbolical possession delivered to the ostensible pur- 
chaser. Before the mortgage decree was passed, that 
is, during the pendency of plaintiff's mortgage suit, 
the mortgagora had sold the property, tho vendees, 
obtained its actual possession and retained it still. On 
plaintiff's suit to recover the property from the 
vendees they resisted his claim on the ground that 
the Court sale was invalid, inasmuch as the plaintiff 
decree-holder had had no permission from the Court to 
bid. The insufficiency of price or fraud wore neither 
alleged nor proved : Held :— 

Per Miler, J.—Tho purchase being effected in con- 
travention of the provisions of s. 204, the sale 1s void- 
able on the application of vendoos, who aro the “ pors 
sons intorested in the sale” within the meaning of 
the section The contention that though the exeéntion 
Oourt could, uf 14 thought fit, set aside the sale on a 
proper application under s. 294, yot the Court, trying 
the present suit for delivery of possession, cannot do so, 
is uutenablo and the plaintiff cannot ask or expect the 
Court to aid him in bringing his fraud to a successfrl 
issue. It1is not the duty of the Court knowingly to 
aceept the position of an instrument of fraud, and 
that too when the fraud has been practised upon it- 
self or upon another Court Mohamed Gazee v. Ram 
Lall, 10 C. 757, approved. 

Fraud means moro than mero trickery. Mathura 
Das v. Nathum Lall, 11 O. 781, referred to. 

The words “ by a separate suit” in s. 244 are not 
equivalent to “in a separate suit whether the question 
ia raised by the plaintiff or defendant” This section 
bars a plaintif’s suit for the determination of certain 
questions specified therein, but does not bar the trial of 
those questions, if they are raised by a defendant in 9 
sut BhiramAliShaikv. Goprkanth, 24 O. 855; Venkata- 
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ramana v, Meenat,* 11.0.198 (ante); 19 M.LJ.R. 1, 
followed. 

Por Abdur Rahim, J—Itis a well-established vule 
that a party relying upon frand, either as the basis of 
his action or as defence to a suit, must plead it ın dis- 
tinct terms so that the party whoge act 18 impeached 
as fraudulent may have full notice of the charge he 
has to meet, An appellate Court cannot entertain a 
case of fraud other than the one specifically alleged in 
tho pleadmgs, Mahomed Mira v. Bavvası Vyaya, 23 
AL 227 (P. C), followed. It cannot infer fraud even 
as a conclusion of law from facts admitted in a case. 
The adnussion of facts constituting or leading to the 
inference of frand docs not preclude the necessity of 
pleading fraud-in express terms. 

The fact that a decree-holder buys the property 
benam: through another person does not in itself con- 
stitute frand, even though if he does so, without dis- 
closing it to the Court holding tho sale, with the object 
of evading the necessity of obtaining the Court’s leave 
under 8. 204, 

The restriction imposed by s. 294 on a decree-holder 
buying the property of the judgment-debtor in execu- 
tion of hig decree is the creation of the Statute which 
also provides a penalty for the violation of the res- 
triction. The penalty should be regarded as co-exten- 
sive with the disobedience of the restriction; and a 
Court cannot attach to the disregard of a rule, like the 
one stated in section 294, consequences other than 
those contemplated by the Legislature by converting 
such a disregard into fraud. Therefore, a purchase 
by a decree-holder without the permission of the 
Court is not void but creates a good legal title in the 
decree-holder unless and until the sale is set aside 
according to the provisions of the section. Mahomed 
Mira v. Savvust Vijaya, 23 M. 227; Javherbas v. Hari- 
bhai, 6 B. 575; Chintamanravy Natu v. Vithabat, 11 B. 
588 ; Paramasıva v Krishna, 14 M. 498; Martand v. 
Dhondo, 22 B. 624, Mathura Das v Nathwni Lall, 11 O. 
781, referred to. 

If a Court sale passes a legal title, subject to its 
being defeated by an order of the executing Court set- 
ting aside the sale, the Court cannot refuse to recog- 
nize the legal title of the purchaser, Mahomed Gazee 
v Ram Loll, 10 C. 757 ; Srimati Sarat Kumari Debi v. 
Nimas Oharn Dey, 5 C W. N. 266, not approved. 

If a Court sale conveys no title it is not obligatory 
for a judgment-debtor, by reason of s 244, to take any 
steps to have the sale sct asido. But if the sale passes 
an effective title, subject to its being defeated at the 
diseretion of the executing Court, 1t cannot be challong- 
ed in defence to a suit. Bhiram Ali v, Gopi Kanth, 24 
C 356, distinguished 

A Court should not bo hasty in inferring fraud but 
should, on the other hand, construe strictly and nar- 
rowly all charges of fraud. Mahomed Mira v. Savvaar 
Yyaya, 23 M. 227, reforrod to. 

Obiter—The phrase “ abuso of the process of the 
Court ” is gonerally used in connection with setions 
for using some process of the Court maliciously to 
the injury of another person. Ft cannot bo used it 
connection with a purchase by a decree-holder in 
contravention of the provisions of s. 204. 

Per Sankaran Nair, J.—BSection 204 is enacted in the 
interests of the judgment-debtor and other persons 
interested in the property. It precludes a decree- 
holder from purchasing the property benami in the 
name of another person withdut the leave of the Court. 
Tho confirmation of auch sale cannot be a bar to the 





*Tn tho body of the judgment this case is referred to as Second Appeal No. 616 of 1803, Ed. 
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judgment-debtors or other persons interested in the 
property enforcing their right to set amdo the sale if 
thoy choose. 

In a case like the present, section 244 is not a bar to 
tho determination of the questions, therein referrod 
to, by a separate suit. The plaint in the suit is, or 
will be treated as, an application under the section. 
Nor ia there anything to prevent a Court from treat- 
ing a written statement, containing a prayer to set 
amde n sale, as an application to set nsido under 
sections 244 and 204. Ifa defendant would, in a suit 
brought or application made by him, bo entitled to a 
rehet, which would be a complete answor to a plaint- 
ift’s claim, then as a defendant he is entitled to put 
forward the same claim, unless he is estopped or other- 
wise barred by any rule of law. Bhiram Aly v. Gopi 
Kanth, 24 C 855, followed. 

Where a deoree-holder purchases property in 
contravention of the provisions of 8 294, and the 
judgment-debtor seeks to set aside the sale, it is un- 
necessary for the latter to allege fraud or that the pro- 
perty has not been sold for its proper value; it is for 
the decree-holder to satisfy the Court that tho 
sale should be upheld. The burden of proviing that 
the sale should be upheld is clearly on tho plaintiff in 
this case. 

Secrecy prima facie implies fraud 

Judgment 

Miter, J—The lst plaintiff sues for the 
recovery of property purchased by him ata 
Court-sale in execution of a mortgage decree 
obtained by himself. The principal money 
due being Rs. 750 he obtained permission to 


‘bid at the sale to an amount not less than, 


Rs. 1,500. The sale was held but neither he 
nor any one else made any bid: a month or 
two later another sale was held but again the 
property was not sold: at the third sale 
without asking for permission to bid he 
purchased in the name of the 2nd plaintiff 
for a sum considerably less than the principal 
money due on the mortgage. The sale was 
confirmed and possession delivered to the 2nd 
plaintiff under section 319, Civil Procedure 
Code. The plaint alleges that delivery was 
under section 318, and the delivery order and 
receipt are not on the record, but J take it 
for the purposes of this judgment, paragraph 
12 of the plaint being ambiguous, that the 
4th and 5th defendants axe purchasers from 
the judgment-debtors pending the plaintiff's 
suit on his mortgage and have retained actual 
„possession of the land ever since their purchase, 
The Ist plaintiff nosy sues to recover the land 
from them, and they resist him on several 
grounds of which one only has been dealt with 
by the Courts below. They have dismissed 
the suit, holding that the salo to the Ist 
plaintiff is void byw reason of his having 
fraudulently purchased the property through 
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the 2nd plaintiff for a smaller sum than he 
must have paid had he, acting on the permis- 
sion given him by the Court, bid at the 
auction in his own name or openly by an 
agont, 

I must assume that the 4th and 5th 
defendants did not know tho truth before the 
institution of the present suit, and that the 
Court executing the decree was equally in the 
dark. 

These being the facts I may clear the 
ground by stating that Ido not think the fact 
that the sale has been confirmed affects the 
ease, At the time of confirmation neitherethe 
judgment-debtors nor the Court had notice of 
any fact which would have cansed the latter 
to refuse confirmation, and them ignorance 
was due to deceit practised by the decree- 
holder purchaser. 

The purchase being effected in contraven- 
tion of the provisions of section 294, the sale 
is voidable, in the discretion of the Court, on 
the application of any person interested in it, 
and I have no doubt that the 4th and 5th 
defendants, who are, ex-hypothest, bound 
by the decvec, are persons interested in the 
sale. 

The appellants contend that under section 
294 the execution Court alone can exercise 
the powers conferred by the section and as 
the sale has not been set aside by that Court 
the respondents have no defence. It is also 
contended that section 244 of the Code bars 
the defence; and that the decision on the 
ground of fraud is bad in the absence of an 
allegation of fraud in the written statement 
of the 4th and 5th defendants. 

The second contention is I think unsound. 
Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Shaha (1), and Second Appeal No. 616 of 
1903 in this Court are authorities to the 
contrary, and I am unable to accept the view 
pressed upon us in the able argument address- 
ed to us on behalf of the appellants tbat the 
words, “bya separate suit’ in section 244 are 
equivalent to “in a separate suit whether the 
question is raised by the plaintiff or the 
defendant.” I prefer the view taken by the 
Calcutta High Court that the section “ bars a 
suit brought for the determination of certain 
questions, but does not bar the trial of an 
issue involved in those questions, if the issue 
is raised at the instance of a defendant in a. 
suit brought against him.” As wasé pointed 

(1) 24 O. 855 at-page 357, 
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out in Second Appeal No. 616 of 1903 this 
view tends to prevent multiplicity of pro- 
ceedings, and it also avoids the necessity of 
compelling a defendant to vaise in the execu- 
tion Court questions which it may be entirely 
unnecessary to agitate so long as he is left in 
peaceable possession of his property. In the 
present case it is obviously more convenient 
to gry the question in the present suit, than 
to stay proceedings and refer the 4th and 
th defendants to an application to the 
execution Court, the execution of the decree 
having been, so far as they are concerned, 
clased long ago with the delivery of possession 
to 2nd plaintiff. 

The first contention amounts to this : though 
the execution Court conld, if it thought fit, 
set aside the sale, the Court trying this suit 
cannot do so, and cannot, therefore, refuse to 
enforce it. In Mahomed Gazee Chowdhry v. 
Ram Loll Sen (2), the Court did refuse 
to enforce a sale in similar circumstances but, 
itis argued that decision ought not to be 
followed. 

It seems to me, however, that that decision 
is right: assuming fraud on the part of the 
Ist plaintiff what he in effect asks the Court 
to do is to aid him in bringing his fraud to a 
successful issue. By deceiving the execution 
Court and the judgment-debtors he has obtain- 
ed for himself an advantage over the latter 
which he would not have obtained had the 
Court known the truth : and because he has 
been able ever since to keep the truth from 
the knowledge of the judgment-debtors and 
the 4th and 5th defendants, the Court must, 
he claims, give him a decree now. I cannot 
believe that it is the duty of the Court 
knowingly to accept the position of an instru- 
ment of frand, and that too when the frand 
has been practised upon itself or upon another 
Court which is practically the same thing 
We might no doubt stay proceedings and 
give the judgment-debtors an opportunity of 
applying to the execution Court, but that 
would be, I think, an unnecessarily circuitous 
method of procedure. 

But it has to be remembered that fraud 
means more than mere trickery. The lst plain- 
tiff has deceived the execution Court : knowing 
that that Court would not give him permission 
to buy the land for Rs. 436, he has set up the 
2nd plaintiff to buy it for him: he has thus by 
his deceit obtained an advantage for 

(2) 10 C. 767. 


INDIAN CASES. 


203 


himself, but at [whose expense? If he has 
paid its full value for the land no one is the 
loser by his trick and the sale will be 
maintained. Mathura Das v. Nathunt Lall 
Mahta (3). It matters not to the judgment- 
debtors who ‘bay the land provided it fetches 
its full value at the sale. 


This brings me to the third contention that 
no fraud was alleged or proved. In the 
written statement of the 4th and 5th defend- 
ants, and in the additional written statement 
of the 4th defendant all that is said is that 
the sale is invalid because the Ist plaintiff 
was the real purchaser through the 2nd 
plaintiff, and had no permission to bid. It is 
nowhere alleged that the price realised was 
insufficient. 


Nevertheless the District Munsif taking 
into consideration the fact that the purchase 
price was less than the amount lent on 
mortgage on the land has held that the Ist 
plaintiff has defrauded the judgment-debtors 
by purchasing at an undervalue benamt. No 
other injury to the judgment-debtors is 
suggested. The 8th issue, the only one 
decided, does not vaise this question, but 
having regard to the undoubted facts, the fact . 
that the 4th and 5th defendants are not the 
actual debtors (though it may be that they 
are bound by the decree) and may 
possibly not have been aware of the amount 
realized at the sale, the fact that the Ist 
plaintiff must have known that except by a 
trick he could not have obtained leave to bid 
for so little as Rs. 436, and the fact that that 
sum is but little more than half the principal 


. mortgage money—having regard to all these 


facts I have come to the conclusion that we 
ought to allow the issue to be tried now. 


I would frame it thus and ask the Lower 
Appellate Court to return a finding on it :— 
“ Has the lst plaintiff by deceiving the Court 
and the judgment-debtors become the purcha- 
ser of the land in question, for less than its 
time value at the date of the sale?” If he 
has, it seems to me, he has been guilty of ao 
fraud upon the Court and the judgment- 
debtors and the Court wild not lend him its 
assistance. 

As my learned Brother differs, and neither 
of us is prepared to dismiss the appeal, we 
will lay the case before the learned Chief 
Justice for reference to a third Judge. 

(3) 11 0. 781. : 
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ABDUR RAHIM, J.—The first_ plaintiff in the 
suit in which this second appeal has arisen 
bought at a Court auction sale held on the 
8th March 1901 the property which he now 
seeks to recover from the defendants, in the 
name of the 2nd plaintiff but for his own 
benefit. The sale which was effected in 
execution ofa mortgage decree for Rs. 1,632-7-0 
obtained by the Ist plaintiff ın Original 
Suit No. 368 of 1899 on the file of the District 
Munsif’s Court of Satur against the defendants 
Nos. 1 and 2 was confirmed on the 12th April 
1901 and the 2nd plamtiff the apparent. 
purchaser also obtained isymbolical delivery 
of possession but did not succeed m obtaining 
actnal possession of the property. Before the 
rale of the 8th March 1901, there had been 
two infructuous attempts at sale one on the 12th 
October 1900 and the other on the 18th 
January 1901, on both of -which occasions 
there was no bidder. At the third sale the 
2nd plaint iff was the only ‘bidder and the 
property was knocked down to him for Rs. 
436. On the Ist September 1900 that is 
before the first infructuous sale the Ist plain- 
tiff had applied under section 294, Civil 
Procedure Code, for leave to bid and obtained 
it on condition that he was to commence his 
bids at Rs. 1,500, namely twice the 
principal amount secured by his mortgage. 
So far as it appears this limit was fixed 
without any reference to the value of the 
property. The defendants Nos. 4 and 5 
bought the property from the defendants Nos. 
l and 2 during the pendency of the mortgage 
suit, Original Suit No. 368 of 1899, and are, 
therefore, bound by the decree mm that suit and 
would have the same right to impeach the 
sale as defendants Nos. 1 and 2. 

Both the lower Courts dismissed the plaint- 
iff’s suit holding on the authority of Mahom- 
ed Gazee Ohowdhry v. Ram Loll Sen (2) that 
the plaintiff purchased the property by means 
of fraud practised on the Court and, therefore, 
his purchase was void and of no effect in law. 
The learned pleader for the plaintiffs, who aro 
the appellants in this Court, argues that in 
the first place the lower Courts were not 
‘entitled to find a case of fraud as no fraud was 
at all alleged in the’ written statements, nor 
was any issue framed raising the question. 
There can be no doubt, it seems to me, that 
the rule is well established that a party rely- 
ing upon fraud eithey as the basis of his action 
oy as defence to a suit must plead it in distinct 
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terms so that the party.whose act is impeach- 
ed as fraudulent may have full notice of the 
charge he has to meet. This proposition is 
emphatically enunciated in Mahomed Mira 
Ravuthar v. Savvast Vijaya Raghunadha Gopa- 
lar (4) where their Lordships of the Privy 
Council strongly protest against the propriety 
of the Appellate Court entertaining & case of 
` fraud other than the one specifically alleged 
in the pleadings. Here though the question 
of fraud ıs discussed in the judgment of the 
Munsif it does not appear that the plaintiffs 
were invited to go to trial on that question 
and in their grounds of appeal to the. Lower 
Appellate Court they protested against the 
Munsif considering any case of fraud. But 
it is said that the facts which are found in 


this case to constitute frand ave all admitted- 


and as fraud has been inferred from those 
facts merely as a conclusion of law the plaintiffs 
can have nothing to complain of. But I am 
not sure that this isso. In my opinion the 
admitted facts of this case such as they are 
did not preclude the necessity of pleading 
fraud in express terms because the lst plaint- 
iff might for instance be able to show if a 
proper opportunity were given to him that 
the judgment-debtors agreed to his bidding 
for the property in the name of the 2nd 
plaintiff for Rs. 436 ov that the judgment- 
debtors subsequently to the sale and with full 
knowledge of the facts ratified or acquiesced 
in the purchase made by the Ist plaintiff. All 
that was, in fact, pleaded was that the 
purchase was made without permission of the 
Court and, therefore, could not be enforced. 
Now do the facts which I have stated make 
out that there was fraud vitiating the sale? 
The fact that the Ist plaintiff bought the 
property through the 2nd plaintiff does not 
in itself constitute frand even although he 
did so without disclosing it to the Court 
holding the sale and with the object of evad- 
ing the necessity of obtaining the Court’s 
leave under section 294, Civil Procedure 
“Code. What he did no doubt amounted to a 
violation of the Statutory role as enacted in 
Section 294, Civil Procedure Code, and that 
section itself lays down the ponalty for his so 
buying the property, namely, that the Court 
may, if ıt so chooses, set aside the sale on an 
application being made to that effect by the 
judgment-debtor. The restriction imposed on 
a decree-holder buying the property of the 
(4) 28 AL, 227, 
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Judgment-debtor in execution of his decree is 
the creation of a Statute and when we find 
that the samo Statute has provided a penalty 
for the violation of such restriction, I think, it is 
according to a sound canon of construction that 
the penalty should be regarded as co-extensive 
with the disobedience of the restriction. 
What I mean is, that the Court cannot attach 
to the disregard of a rule like this conse- 
qaences other than that contemplated by the 
Legislature by converting such a disregard into 
fraud. In Mahomed Mira Ravuthar v. Savvasi 
Vajuya Raghunadha Gopalar (4), at page 237, 
the Judicial Committee of the Privy Council 
point out that in this country, where the 
responsibility for conducting the sale devolves 
entirely on the Court, the necessity for 
obtaining its permission to bid cannot be said 
to impose the same obligations on the decree- 
holder, wanting to buy the property, as in 
England where the decrec-holder has gener- 
ally the conduct of the sale. The cases referr- 
ed to, namely Javherbai v. Haribhai (5), 
Chintamanrav Natu v. Vithabai (6), Paramsiva 
v. Krishna (7), Martand v. Dhondo (8) and 
Mathura Das v. Nathuni Loll Mahta (3), ave 
clear authorities, if any such were needed, 
showing that such a purchase, as is under 
consideration, is not void but creates a 
good legal title in the buyer unless and until 
the sale is set aside according to the provi- 
sions of section 294, Civil Procedure 
Code. 

The next question is, does the fact that the 
first plaintiff had applied, before the first 
infructuous sale, for leave to bid and obtained 
it on condition that he was not to bid less 
than Rs. 1,500—make any difference? In 
my opinion it does not. In this connection I 
would suppose that tho conditional leave 
continued in force at the time of the third 
sale (See Cloaks v. Boswell, (9)) at which he 
actually bought the property for Rs. 436--a 
sum considerably less than Rs. 1,500. But 
the leave which was granted to the Ist plaint- 
iff cannot be said to have the effect of a 
binding agreement on his part to buy the pro- 
perty for at least Rs. 1,500. If he was then 
at liberty to avail himself or not of the leave, 
as granted, his buying the property for Rs. 
436—-would only show that he bought it 

6 5 B. 676. 

6) 11 B. 688. 

7) 14 M. 498. 
ta 22 D. 624, at p. 628, 

(0) 11 App. Cas. 282, at P, 242. 
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without availing himsolf of such leave. I fail 
to see, therefore, why the Ist plaintiff buying 
the property at the third sale for a sum less 
than Rs. 1,500—should be in a worse legal 
position than he would be if he had obtained 
no leare at all. i 

I may againveferto Mahomed Mira Ravuthar 
v. Savvasi Vijaya Raghunadha Copalar (4), 
pages 232, 234—asy showing that the Court 
should not be hasty in inferving fraud but 
should, on the other hand, construe strictly 
and narrowly all charges of fraud. Here tho 
Court holding the sale was quite willing to 
conclude the bargain for Rs. 436—with tho 
2nd plaintiff aud the fact that the latter 
bought really for the Ist plaintiff, who had 
not obtained leave of the Court to buy for 
that amount, caunot be said to vitiate the 
contract itself. In Mahomed Gazee Ohowdhiy 
v. Ram Doll Sen (2), however, a different 
view prevailed and that case was subsequently 
followed in Srimati Sarat Kumari Debi v. 
Nimai Charn Dey Sirear (10). In both these 
cases, the circumstances of which were similar, 
the learned Judges were of opinion that 
the conduct of the decree-holder who bought 
the judgment-debtor’s property amounted to 
an abuse of the process of the Court and, 
therefore, disentitled him to tho assistance of 
the Court in enforcing that purchase. But 
with the greatest deference to the learned 
Judges who decided those cases I do not see 
how, if the Court sale passed a legal title 
subject to its being defeated by an order of 
the execating Court setting aside the sale, the 
Court can refuse to recognize his legal title. 
It is not the case of a plaintiff seeking an 
equitable relief so that the Court may refuse 
to grant itin the exercise of its discretion 
upon one of the well-known principles which 
guide the exercise of equity jurisdiction. T 
may also remark that, so far as I am aware, 
the phrase ‘ abuse of the process of the Court’ 
is generally used in connection with actions 
for using some process of the Court, such, as 
for instance, a writ of attachment taken out 
maliciously to the injury of another person 
and I do not think that the employment of, 
that phraseology helps in guy way to indicate 
the legal effect of a purchase, such as this, or 
the legal force of the judgment-debtor’s plea 
in vesisting a suit for ejectment. 

Tam thus of opinion, that the sale not 
having been set aside undor section 294, Civil 

(10) 5 0. Y, N. 265, 
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Procedure Code, the plaintiffs are entitled to 
recover possession of the property from the 
defendants. Baut it has been argued on the 
authority of the case of Bhivam Ali Shatk 
Shikdar v. Gopi Kanth Shaha (1), that, if on 
an application to the executing Court, the sale 
could be set aside, the defendants are entitled, 
if in possession, to resist a suit for ejectment 
on the same grounds. This it is urged 
would save a multiplicity of proceedings. I 
can quite understand that in cases where the 
sale conveyed no title the defendant 
should not be compelled by reason of section 
244, Civil Procedure Code, to take any step to 
set it aside. But if I am right in the view 
that the sale in this case passed an efféctive 
title, subject to its being defeated at the 
discretion of the execating Court, the decision 
in Bhiram Alt Shaik Shikdar v. Gopi Kanth 
Shaka (1), cannot be said to be in point. And 
if my appreciation of the legal position of the 
parties in this suit be correct the argument 
based on convenience has no force. Nor do 
I see how questions bearing upon the exercise 
of the discretion vested in the executing Court 
under section 294, Civil Procedure Code, can 
be properly determined as a matter of 
defence to a suit like this. The only course 
open to the defendants was, when the facts of 
the purchase by the Ist plaintiff in the name 
of the 2nd plaintiff came to their knowledge, 
to apply to the Court, which held the sale, to 
sot it kaide under section 294, Civil Procedure 
Code. 

In the view I take the appeal should be 
allowed and the judgments of the Subordinate 
Courts reversed, but as there are other issues 
raised which have not been tried the suit 
must be remanded to the Munsif for the trial 
of those issues. Costs will follow the 
result. 

SANKARAN Narr, J.-—It is unnecessary for me 
to recapitulate the facts as they are fully 
stated in the judgments of my learned collea- 
gues. Section 294 of the Civil Procedure 
Code is quite clear. It says distinctly that 
no decree-holder shall bid for or purchase the 

. property “ without the express permission of 
the Court.” Thig provision precluded the 
lst plaintiff from purchasing the property in 
the name of the 2nd plaintiff. Itis enacted 
in the interests of the Judgment-debtor and 
other persons interested in the property. 
They need not, therefore, impeach the sale. 
But it is open to them to apply to the Court 
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to set it aside and the Court may “ if it thinks 
fit ” set it aside. - $ 

As the defendants Nos. 4 and 5 were not 
aware, before the confirmation of the sale, that 
the second plaintiff was not the real puchaser 
and that it was the first plaintiff decree-holder 
who purchased tho property in the name of 
the 2nd plaintiff, the confirmation of the sale 
obviously cannot be a bar to enforcing their 
right to set aside the sale. My learned 
colleagues also take the same view. The only 
question then is, whether the defendants may 
apply to set it aside in this suit in answer to 
the plaintiffs claim. On this point my leawned. 
colleagues differ, Mr. Justice Abdur Rahim 
taking the view that the executing Court 
alone can set aside the sale and that the 
proper course which should have been adopted 
by the respondents when the fact of the 
purchase by the first plaintiff came to their 
knowledge was to apply to the Court which 
held the sale to set it aside under section 294, 
while Mr. Justice.Miller held following the 
decisions, referred to in his judgment, that it 
was open to the Court which tried this suit 
to set it aside. 

Tt does not appear to have been brought to 
the notice of my learned colleagues, at any 
rate they have not noticed the fact, that the 
Court which executed the decree is also the 
Court which tried this suit. 

It has been held, and in my opinion rightly, 
that in such cases section 244 is not a bar to 
the determination of the questions, therein 
referred to, by separate suit. The plaint in 
the suit is, or will be treated as, the applica- 
tion under section 244, Civil Procedure Code. 
Nor is there anything to prevent the Court, 
for the same reasons, from treating a written 
statement containing œ prayer to set aside a 
sale, as an application to set it aside under sec- 
tions 244 and 294. If a defendant would, in 
a suit brought or application made by him, be 
entitled to a relief, which would be a complete 
answer to a plaintiff's claim, then as a defend- 
ant he is entitled to put forward his claim, 
unless he is estopped or otherwie barred by 
any rule of law. I can find no such bar in this 
case. I agree with the decision in 8. A. 616 


of 1903, (Venkataramana v. Meenat (11)), 


which follows the case of Bhiram Ali’ Shuik 
Shikdar v. Gopi Kanth Shaha (1). 
The next question is whether the, sale 
should now be upheld. Where a decoree-holder 
(11) 1 I. C. 198 (ante); 19 ALL. TE RL 
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purchases property in contravention of the 
provisions of section 294 and the judgment- 
debtor seeks to set aside the salo, I am of 
opinion that it is unnecessary for the letter to 
allege fraud or that the property has not 
been gold for its proper value; it is for the 
decree-holder to satisfy the Court that the sale 
should be confirmed. The decree-bolder is in a 
more advantageous position than any other 
intending purchaser. However that may be, 
in this case, the burden of proving that the 
sale should be upheld is clearly on the plaint- 
iff, as the purchase price was less than the 
amount lent on the land, less than the amount 
below which he was not to bid for the property 
under the order obtained by him and also as 
the purchase was made benamt for the 
purpose of concealing the matter from the 
Comt or the defendants. Secrecy prima 
facie implies fraud. I do not think it necessary, 
therefore, to call for any finding. I confirm 
the decree and dismiss , the second appeal 


- with costs. 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Sscoyp Civiu Arrear No: 615-or 1906. 
February 15, 1909. 

Present :—Mr. Justice Richards and 

Mr. Justice Karamat Husain. 
KAISARI MAL—Darenpant—APPELLANT, 
versus 
Musammat ALLAHDI BEGAM AND 
ANOTHER— PLAINTIFF3— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 67—Represen- 
tative of mortgagcr entitled to remain in possession until 
sued, 

Therepresontative of a mortgagor, in posseasion undor 
a simple mortgage, is entitled, as such, to remain in 
possession until a regular suit has been brought against 
hım under section 67 of the Transfer of Property 
Act 

Second appeal from the decision of the 
Additional Judge of Meerut, dated Ist May 
1906. 

J. N. Choudhri (with him J. N- Mukerji), 
for the Appellant. 

Sunder Lal, for the Respondent. 

Jadgment.—This was a suit brought by the 
plaintiffs for a declaration that a 10 biswa 
share in Mouza Faridpore was not liable 
to be sold in execution of a certain decros. It 
appears that the village in question and another 
village galled Rajpore were both subject to a 
series of mortgages. A puisne incumbrancer 
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of Rajpore brought a suit to enforce tho 
mortgage against that village. Asa result of 
the rulings of this Court, in force at the period, 
it became necessary for the plaintiffs mort- 
gagees to redeem the prior mortgages on 
Rajpore, but the prior mortgages, which it was 
necessary to redeem, were also mortgages on 
Faridpore, although the primary decree was 
only for the sale of Rajpore. The result was 
that the plaintiff redeemed the prior mortgages. 
After the redemption of tho prior mortgages, 
when the plaintiffs applied for an order absoluto 
and an order was made directing thé sale of the 
shares in Faridpore as well as of Rajpore, the 
decree-holder proceeded to take the necessary 
steps to have the village of Faridpore sold. Tho 
plaintiffs then instituted -the present suit 
alleging that they, in the events that have 
happened, have become transferees of the 
equity of redemption in Faridpore, that they 
had never been made parties to the suit, and 
that the village could not be sold in execution 
of the decree which the decreo-holder had 
obtained. It has been found against tho 


defendant that the plaintiffs, in the events 


which have happened, are the transferees of 
the equity of redemption and are in possession 
of the shares in Faridpore, . and on these 
findings the Additional District Judge gave 
the plaintiffs a decree. Hence the present 
appeal. The first ground that was argued 
before us was that the plaintiffs’ right, accord- 
ing to thoir own showing, was merely a right 
to redeem the property and that accordingly 
a suit for a declaration of title was not 
maintainable having regard to the provisions 
of the Specific Relief Act. We think that 
there is no force in this objection. The 
defendants denied that they were transferees. 
On the findings of the Court below the 
plaintiffs represent a mortgagor in possession 
under a simple mortgage. They are entitled 
as such to remain in possession until a regular 
aùit has been brought against them under 
section 67 of the Transfer of Property Act. 
We do not think that-they are bound to 
redeem the property at the present moment. 
It will, of course, be open to the defendant to 
bring a suit for sale againgt thom. The only 
other ground of appeal arfued before us was 
that the decree of the lower appellate Court 
was too wide in so far that it directs and pro- 
vides that the 10 biswa share in Mousa 
Faridpore is not liable to be sold in execution 


of the aforesaid decree, “This decree is made 
+ 
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in the same form asthe decree in the case of 
Janki Prasad v. Kishen Dat (1). Of course the 
decree which the defendant obtained in 1892 
is a perfectly good decree as against the 
party to that litigation but it is of no force 
against the plaintiffs in the present suit, who 
were no parties to the mortgage suit. We 
think that the decree of the Court 
below is correct and we dismiss the appeal 
with costs which in this Court will include 
fees on the higher scale, One set of costs 
only will be allowed. 


Appeal dismissed. 
(1) 16 A. 478, at p. 483. G i 


MADRAS HIGH COURT. 
(FULL BENCH). 
URIMINAL Reviston No. 331 or 1908. 
AND Carminat Revision Perros No. 229 
or 1908. 
Tebruary 2, 1909. 
Present :——Mr. Justice Wallis, Mr. Justice 
Munro and Mr. Justice Sankaran Nair. 
In re NARAYANASWAMY NAIDOU—Perr- 


TIONER— ACCUSED. 

Criminal Procedure Coda (Act V of 1893), as, 436 
437, 438, 489—Power of District Magistrate to order 
further enquiry by sams or another Magistrate in cases of 
improper orders of dischurgs—" Inquiry,” whether st 
includes or ewsludes “trial ”—Revisional Jurisdiction of 
District Magistrates and Sessions Judges—Difference of 
opinion betwsen District Magistrate and trying Magis- 
trate as to appreciation of evidence—-AMisapprectation 
of evidence, whsther a good ground for interference 
in revision under s. 487—-Scope of ss. 436 to 489 
explained and discussed, 

, Held, by the Full Bench, Sankaran Nair, J. Dissent- 


ing :— 

(1) that it is competent to a District Magistrate 
or Sessions Judge, in the exercise of their revisional 
powers under section 437, Oriminal Procedure Code, 
to set aside orders of discharge of accused persons by 
Subordinate Magistrates, on the ground of misapprecia- 
tion of evidence, and their powers under that section 
are not limited to defeots of jurisdiction or procedure 
or mistakes of law. In such cases it is competent 
to the District Magistrate or Sessions Judge to direat 
further enquiry to be made by the Subordinate Magis- 
trate. The powers of interferonco of the High 
Court, Sessions Judgo'and District Magistrate aro 
oan under section 487, Oriminal Procedure 

6. 

(2) that, a Sessions Judge or District Magistrate 
cannot, when in his opinion a Magistrate is wrong in 
discharging an aconsed and a prima facie case is made 
out against the accused, himself frame chargo or 
order the Magistrate to frame charge or try the 
accused. Under the second part of section 437 the 
District Magistrate might mako further enquiry him- 
self and framo charge ig tho course of it. 
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(3) that, a Sessions Jndgo or District Magistrate, 
while acting under section 487, Oriminal Procedure 
Code, is not bound to refer the case to the High Court 
in a case of difference of opinion due to mere apprecia- 
tion of evidence betweon himself and the Subordinate 
Magistrate, but may order a re-consideration of the 
game evidence by the latter. 

Judgment of Wilson J, in Hari Dass Sanyal v. 
Saritullah, 16 O. 608, dissented from. 

Queen-Empress v. Balasinnatamls 14 M. 834, (F. B.) 
and Criminal Revision No. 271 of 1908, followed. 

(4) A District Magistrato or Sessions Judge has 
power, while acting under s 487, Criminal Procédure 
Code, to order further enquiry by a Magistrate, other 
than the Magistrate who made the first enquiry, and 
the Magistrate ordered to make further inquiry may 
tako evidence de novo, if necessary. 

Per Sankaran Nair, J—Contra on all the above 
points, e 


ORDER OF REFERENCE TO A FULL 
BENCH. 

Sankaran Narr, J.—The accused were pro- 
secuted for an offence under section 223, I. 
P. C., and discharged by the Stationary 2nd 
Class Magistrate, Udayarpaliem Talug, under 
section 253, Or. P. C. 

The Magistrate states his conclusion after 
an elaborate review of theevidencein thefollow- 
ing words: “ After weighing the evidence let 
in by prosecution, I consider it is “ shabby and 
it has not been supported by any voucher at all 
to prove that the prisoner Komaran was 
entrusted to the custody of the two accused now 
before the Court. Besides the inconsistencies 
in the depositions of prosecution witnesses 
are so innumerable that I can unhesitatingly 
place on record that the prosecution has en- 
tirely failed to establish the offence against the 
two accused.” 

At the request of the District Superinten- 
dent of Police, Trichinopoly, in a letter 
addressed by him to the District Magistrate, 


+ 


the latter sent for the records under section - 


435, Cr. P. C., and made the order from 
which the following is an extract in so far as 
it is material for this revision. After consider- 
ing the question of the admissibility of a 
document rejected by the Magistrate and 
finally concurring with him in rejecting it, he 
says: “Iam by no means satisfied that the 
Sub-Magistrate gave reasonable consideration 
to the oval evidence tendered for the prosecn- 
tion. His arguments for discrediting the 
prosecution evidence are not convincing and, 
without expressing any opinion as to whether 
the Ist accused ought to have been convicted, 
I regard the Superintendent's application for 
a retrial as prima facie reasonable. I, there- 
fore, direct under section 437, Cr. P’ C., that 


_ Vol. Te INDIAN 


In re NARAYANASWAMY NAIDU. 


further enquiry be made into the charge 
against the lst accused. The retrial will take 
place before the Sub-Magistrate of Kilapalur.” 
He declined to interfere so far as the 2nd 
accused was concerned, 

An application is now made before us on 
behalf of the Ist accnsed to set aside the 
order passed by the District Magistrate order- 
ing à further enquiry and, in the event of its 
not being set aside, to direct that the case 
should be heard by the same Magistrate who 
originally heard it. 

In the cironmstances the order of the Sub- 
Magistrato could be set aside only if the Dis- 
_ trict Magistrate disagreed with his conclusion 
and held that whether the evidence is suffici- 
ent or not for a conviction, it is strong 
enough to call upon the accused for his defence. 
Tf the District Magistrate did not set it aside 
on that ground it cannot, on the face of it, be 
supported. He must be held, therefore, to 
decide in effect that the conclusion of the 
Magistrate on the evidence before him is 
wrong and as there are no fresh considerations 
to be placed before the Magistrate which 
might influence him, the case in the interests 
of justice requires fresh investigation by a 
different Magistrate. It is to be noted, how- 
he directs a further enguwizy under 
ders the retrial before the 
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It will be observed that this section only 
empowers the Courts therein named to call 
for the records. But what they have to do 
after calling for the records and examining 
them is stated in sections 486—489, Cr. P. 
C. Where the case is one for commitment, the 
Sessions Judge or the District Magistrate may 
order it under section 436. If the caseis not 
one for commitment, then the procedure to be 
adopted by the District Magistrate or the 
Sessions Judge is regulated by sections 437 
and 438 

Section 437 rons thus -— 

“ On examining any record under section 
435 or otherwise, * * + + + 
+ * Æ the District Magistrate may 
himself make, or direct any Subordi- 
nate Magistrate tp make, further in- 
quiry into any complaint which has 
been dismissed under section 203 or 
sub-section (8) of section 204, or into 
the case of any accused person who 
has been discharged”. 

Note that the power given is to order in- 
quiry not trial. Under section 438, the ““Dis- 
trict Magistrate may, ifhe thinks fit, on examin- 
ing under section 435 or otherwise, the record 
of any proceeding, report for the orders of the 
High Court the result of such examination”. 

And what the High Court may do is stated 
in soctions 487 and 439. 

Now under section 253, Cr. P. C., an 
accused is discharged—and the petitioner was 
ged—if, after taking all the evi- 
by the prosecution, the Megis- 
6 against the accused 
unrebutted, would 
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arrive at the conclusion that the Magistrate 
has wrongly appreciated the evidence and 
that a cise has been made ont, in his opinion, 
under section 258, Cr. P. C., which if unre- 
butted, would warrant the conviction of the 
naccazed. There is no doubt, now, after the 
Full Bench decision in Queen-E’mpress v. Bala. 
sinnitambi (2), under section 437, Cr. 
P. C., the District Magistrate or the Sessions 
Judze ought to pass an order for further 
tnquiry in the first class of cases. He himself 
comes to no conclusion upon the evidence, but 
he only points out to the inferior Magistrate 
certain reasons which might lead him possibly 
to come to a conclusion different from that 
which he had arrived at. The case would be 
strictly one for further inquiry. But in the 
latter class of cases, he himself arrives at the 
conclusion that a case has been made out 
against the accused. Then, in my opinion, it 
is not a reconsideration of the evidence al- 
ready taken that is required: but the proper 
step to be taken would be the framing of a 
charge and calling upon the accused to answer 
the charge so framed against him, when under 
section 256, he may claim to ba tried. Then 
the accused is placed on his trial. The case 
has passed beyond the stage of inquiry. If 
the District Magistrate is himself entitled 
under section 487 to order a charge to be 
framed, he might do so himself; but if he is 
not entitled to order the charge to be framed 
under the above section, then the proper pro- 
cedure is to refer the case under section sági 
the High Court; and, on such 
High Court may, under se, 
the Code, set aside a 


either frame a 
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If this is the correct view, and I believe it 
is, then the procedure which the District 
Magistrate ought to adopt is, as held by Mr. 
Jastico Wilson, Hari Dass Sanyal v. Saritulla 
(3), at p. 621, to refer the matter to the High 
Court under section 488. Mr. Justice Prinsep in 
the same judgmont Hari Dass Sanyal v. Saritulla 
(3), at p. 623, took a different view. If he is 
night even then, tho District Magistrate himself 
ought to framethe charge or direct the inférior 
Magistrate to frame it and proceed with the 
trial. In neither case is the District Magis- 
trate justified in asking the inferior Magis- 
trate to reconsider the evidence on which he 
has already recorded his opinion. The Légis- 
lature has now adopted Mr. Justice Wilson's 
view by defining ‘inquiry’ the term used in 
section 437 to oxclude a ‘trial? (Sec. 4 (k) of 
Act V of 1898). According to this definition 

‘inquiry ” includes every enquiry by a Magis- 
trate or Court other than a trial, In œ case 
exclusively triable by a Court of Session, the 
trial begins only after the commitment and 
the charge is framed. In a summons case 
the trial really begins when the accused is 
brought before the Magistrate ; the particulars, 
of the offence are stated to him and the Magis- 
trate proceeds to hear the complaint and take 
the prosecution evidence-——under the difini- 
tion, therefore, this cannot be an eg 
trial must ond in cony; 













section 437 anes 
other Magistrate. 


My judgment in tho case of Lansunee 
sappa v. Mekala Venkatappa (1) has been dis- 
sented from in Criminal Revision Case No. 271 
of 1903 by my learned colleagues Munro and 
Pinhey: JJ. In view of the observations made 
by my learned colleagues I shall state in de- 
tail my reasons in support of my decision 
according to which the order of the Magistrate 
should be set aside. Section 435 runs thus :— 

“The High Court or any Sessions Judge 
or District Magistrate * * >+ * 
* + + + + > # may call for 
and examine the record of any proceed- 
ing, beforo any inferior Criminal 
Court situate within the local limits 
of its or his jurisdiction for the pur- 
pose of satisfying itself or himself as 
to the correctness, legality or pro- 
priety of any finding, sentence or order 
recorded or passed, and as to the 
regularity of any proceedings of such 
inferior Court.” 

(1) 81 M. 133, 



















dence tenderu 
trato finds that no us 
has been made out whieh 
warrant his conviction. 
nothing to prevent a Magistrate 1 
charging the accused at any previous sut 
the case also, if he considers the charge to 
groundless. 

When the case so discharged is taken up 
by the District Magistrate on revision under 
section 435, he may come to the conclusion 
that (a) the case requires reconsideration, on 
somo grounds other than a mere misappreci- 
ation of evidence, for reasons which have been | 
held to justify the High (gut in interfering 
in revision, for instance, for any exclusion of 
evidence or defective investigation or failure 
to consider important evidence or by reason 
of the Magistrate’s consideration of the ovi- 
dence from a wrong point pf view or contra- 
vention of any provision of law, or (b) he may 





be framed depends upon the question whe- 
thor the word ‘inquiry’ in section 487 includes 
the trial of the accnsed. On this point there 
was a difference of opinion, though it ia now 
settled by the Criminal Procedure Code now 
in force, The majority of the Judges of the 
Calcutta High Court, under the old Code held 
“that the word ‘inquiry’ does not include ‘trial’, 
Hari Dass Sanyal v. Sartiulla (8), at p. 620, 
and the District Magistrate, therefore, had not 
the power to frame the charge and direct the 
accused to be tried. 
A 14 M. 834 (F. B} 
(3) 15 O. 608, 









10n or acquittal ; 
arge. Neither the District 

istrate nor the Sessions Judge can in- 
terfere under section 437: the matter must 
be reported to the High Court for orders 
under section 439, Or. P.C. The arguments 
derived from the presumed necessity of entrust- 
ing these powers to the District Magistrate 
and the Sessions Judge do not, therefore, ap- 
pear to be of weight. In warrant cases, if 
the érial begins, as in summons cases, and 
the examination of the prosecution witnesses 
forma part of the trial, then it is obvious that 
it cannot be an enquiry and section 487 does 
not, therefore, apply. The District Magistrate 
can only refer the case to the High Court. 
But it is more reasonable in my opinion to 
treat the proceedings after the framing of the 
charge as the trial and the rest asan enquiry, 
as held by the majority of the Calcutta High 
Court, and under section 437 the District 
Magistrate has thus no power to remit the 
case to the inferior Magistrate for trial. The 
High Court alone can do it under septions 439 . 
and 423, ‘Therefore if a prima facie case is 
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made out, the District Magistrate ought to ` 


submit the case to the High Court. 

To my mind a remand of the case seems to 
be entirely purposeless. When the District 
Magistrate forms the opinion that a charge 
ought to be framed then itis but right and 
proper, if the High Court agree with hım, that 
the case should be tried and the accused called 
upon to meet the charge, even if the inferior 
Magistrate or Magistrates, time and again, 
come to a different conclusion. I see absolutely 
no use then in asking the inferior Magistrate 
again to consider the samo evidence, even if 
we assume, what, however, is not the fact, that 
the inferior Magistrate will not be influenced 
by the opinion of the District Magistrate, 
when no fresh argument or matter is brought 
before him. Even, if he comes to the same 
conclusion that the case is one for discharge, 
itis but right that the High Court should 
decide whether the person should not be tried, 
when a superior officer like the District Magis- 
trate is of opinion.that a prima facie case has 
been made out against the accused. The 
remote possibility of the District Magistrate 
changing his first opinion does not weigh 
with me against the propriety of a trial and 
acquittal imstead of a second investigation. 
The former is far more satisfactory in the 
interests of the administration of Justice. Tf, 
on the other hand, the Sub-Magistrate comes 
to the conclusion that a prima facte’case has 
been made out against the accused, it is simply 
a waste of time, as he then only takes the 
step which should have been taken before. 
The caso is not, therefore, one for further 
tnqutry in this latter class of cases. And 1 
am, therefore, clearly of opinion that the order 
made by the District Magistrate to reconsider 
the evidence already on record is wrong. 

My learned brother Munro, J., is of opinion 
-—Sce Cr. Rev. Case No. 271 of 1908-—that 
there is‘ no reason to hold that a District 
Magistrate cannot direct farther enquiry on 
the ground of misappreciation of evidenco “if 
in his opinion such misappreciation has led to 
the passing of an incorrect or improper order 
of discharge.” š 

The question is not whether a District 
Magistrate has jurisdiction to pass an order 
for further enquiry. Every judicial officer 
has jurisdiction to pass a wrong order as much 
as a right order. But if the order is one that 
ought not to be passed in the circumstance of 
the cage, then it must be set aside, 
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I have already stated that, in my view, if 
such misappreciation has been caused on 
account of defective investigation or any simi- 
lar cause, then an order would be justifiable 
under section 437 according to the decision of 
the Full Bench; but if there is only a differ- 
ence of opinion between the District Magis- 
rate and the Sub-Magistrate, then it is not 
a question of further enquiry in the sense -in 
which I understand the term; but it is whe- 
ther he should not be charged and tried at 
once : and for that purpose the case should be 
referred to the High Court or steps taken by 
the District Magistrate himself, if he has 
power under section 487. This is notin my 
opinion, a matter for further enquiry but for 
trial. 

My second reason for this conclusion is that 
the only reported authorities on the point are 
in favour of this view. In the case of Hart Dass 
Sanyal v. Saritulla (8), at p 621, Wilson, J., 
who expressed the opinion of the majority of 
the Judges, held that where the District Ma- 
gistrate is satisfied that there is a case for . 
charging and trying the accused, then he ought 
to refer the case to the High Court and not 
direct farther inquiry by the Magistrate. To 
the same effect is the case of Queen-Hmpress 
v. Amir Khan (4). In the judgment in 
Criminal Revision Case No. 271 of 1908, my 
learned colleagues held that this judgment 
has been dissented from in Queen-Hmopress v. 
Balastnnatambi (2). As Mr. Justice Pinhey 
thinks the question is concluded by this 
decision, it requires a fuller examination than 
what I considered necessary in my previous 
judgment, In that case the following question 
was referred to the Full Bench: “ Whether 
under section 437, Criminal Procedure Code, 
it is competent to a District Magistrate, 
Sessions Judge or High Court or any of them’ 
to direct further enquiry or a ‘retrial to be 
held where additional evidence is not forth- 
coming.” It‘will be observed that section 437 
only refers to a further enguzry, which by its 
definition excludes a trial, and the Full Bench, | 
decision in so far as it holds that a trial, as 
now understood, can be ordered under section 
437 is no longer law. It is further clear from 
the order of reference that the only question 
before the Full Bench wds : whether a further 
enquiry can be directed under section 437 
where any additional evidence is not forth. 
coming: and the High Court held that a furthe, 

(4) 8 M. 336, - 
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enquiry could be directed even where addi- 
tional evidence is not forthcoming. But 
whethor in the absence of such evidence, a 
further enquiry may not be precluded for any 
other reason was not, and could not be, pro- 
perly before them. And with all respect to 
my lenrned colleagues I do not think the 
High Court in that case really decided the 
question now before us. 

It may be that misappreciation of evidence 
was the ground on which the Sessions Judge 
made an order in that case and the question, 
now in dispute, probably might have been 
raised ; but unless the question was raised for 
decision and discussed, or an opinion is clearly 
expressed by the Full Bench, we are not to 
seek indications in the jndgment of what 
might have been their opinion, if the question 
had been properly presented to them for 
decision. The High Court cannot obviously 
treat such indications as binding authorities. 
There is clearly no disagreement expressed 
nor was it necessary. i 

On the other hand, I find Muthuswami 
Aiyar, J., distinctly states that the right to 
order further enquiry is necessary in order 
that the Sub-Magistrate might reconsider his 
view with reference to “ considerations over- 
looked by the Subordinate Magistrate and 
indicated by the revising tribunal,” and Mr. 
Justice Shephard exresses his concurrence with 
Mr. Justice Wilson as to the meaning of the 
term enquiry’, which led to the conclusion that 
the class of cases where there is only mis- 
appreciation of evidence must be referred to 
the High Court. The Chief Justice and 
Parker, J., simply expressed their concurrence. 
It appears to mo, therefore, to be perfectly clear 
that the case of Queen-Hmprees v. Balasinna- 
tambi (2), cannot be treated as having finally 
decided the question. It also appears very 
doubtful whether the judgment of Muthu- 
swami Aiyar, J., can now be supported, if it 
ala from the judgment of Calcutta High 

ourt. 


an incorrect finding is specified by section 


= es Muthuswami Aiyar, J., was of opinion that 
ay 


435-as one of the matters to be examined 
onrevision by the High Court as well as 
tha other Courts, and aa section 436 con- 


templates a reconsidération of the evidence - 


already recorded aa the basis of a commitment 
and the power to order further enquiry is con- 
ferred upon the District Magistrate and 
Sessions Judge, in common with the High 


INDIAN CASES, 


[1909 


Court, whose powers are declared by section 
439, it must be taken that the other Courts 
mentioned in section 437 have also got the 
powers of the High Court. If I have rightly 
understood the judgment, I may say, the entire 
basis of this reasoning fails under Act V of 
1898, the present Criminal Procedure Code, 
because section 437 only empowers an order 
for enquiry which, by the new definition ex- 
cludes a trial, which of course, may be ordered. 
by the High Court. Mr. Justice Shephard 
did not take this view. Butas, on either 
view, an order for reconsideration of the 
evidence cannot be supported, I do not think 
it necessary to consider how far this reasonipg 
vitiates the soundness of the conclusion. 


My third reason is that the conclusion 
which I have arrived at is in accordance with 
principle. No doubt, in cases coming before 
Courts for revision, the High Court as well as 
the District Magistrato is entitled to consider 
the whole evidence. But a mere difference in 
opinion has never been held to justify inter- 
ference in revision. The fact that the High 
Court or the District Magistrate might be 
disposed to take the view that the prosecution 
evidence has been discredited for insufficient 
reasons has alone not been considered 
sufficient. 


The boundary line between an appeal and a 
revision may be indistinct in many cases. 
But it is clear that there is a wide difference 
in principle. Where there is no evidence, or 
the evidence is of such a character that no 
Judge could possibly come to such a conclusion, 
which, as Lord Halsbury pointed out, stands on 
the same footing, or where the findings of fact 
do not support the order, or where there is 
any exclusion of evidence or defective investi- 
gation, or where important evidence has not 
been considered, or the Magistrate has con- 
sidered the evidence from a wrong point of 
view, the order may be set aside on revision ; 
where the evidence is mainly documentary 
and the Court is, therefore, in the same position 
to weigh evidence as the lower Court, the 
Court may consider its effect. But a mere 
difference of opinion as to the weight to be 
attached to the evidence and in particular to 
oral testimony, aa in the case before us, has 
never been held to be a evufficient reason for 
interference in revision, so faras I know, by any 
High Court in India. I shall refer only toa 
few Madras cases, ’ | 
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The Fall Conrt inb M. H. ©. R., Appen- 
dix X (5), and a Division Bench in Inthe matter 
of Aurokiam (6), held, they wero precluded 
from interfering with a judgment of acquittal, 
though in their opinion the acquittal was not 
vight. For the same reason, even in a case of 
conviction, the High Court refused to examine 
the evidence in Queen-E'mpress v. Lakshmi 
Nayakan (7). It so held also ina case of an 
order for commitment under section 436, 
Muthiah Chetty v. Emperor (8). 

Itis not only in cases of conviction or 
acquittal that this rule is followed but also in 
cases of discharge. The decisions in Criminal 
Reyision Caso No. 343 of 1900 (C. J. and 
Davies, J.) Weir’s Criminal Rulings, Vol. 11 
p. 257 and Queen-Himpress v. Erramreddi (9), 
are two Madras cases in pomt. It may be 
strongly doubted whether the District Magis- 
trate had, even under the old Code, got the 
same power, in revision under section 437, as 
the High Court had under sections 439 and 
423. But it is clear that it was not higher. 
Tf so, how is it open to a District Magistrate 
to set aside, as in this case, an order of dis- 
charge on the ground of wrong appreciation 
of evidence when it is not open to the High 
Court to do so. T have already pointed out 
that it is clear that his power is not concurrent 
under the present Code. If we are to recognize 
the distinction which, in my opinion, exists 
between revision and appeal, it appears to me 
necessarily to follow that on account of mere 
misappreciation of evidence neither the High 
Court nora District Magistrate can interfere 
with an order of discharge. 

The reason of the thing also appears to me 
to be in favour of such a conclusion. I have 
already pointed ont that it is unreasonable 
that if a District Magistrate has come to the 
conclusion that a prima facie case has been 
made out it should not be decided once for all 
whether the accused should not be at once 
placed upon his trial without another preli- 
minary investigation. In my opinion the 
District Magistrate or the Sessions Judge 
ought himself to undertake the respon- 
sibility of ordering or recommending the 
framing of a charge and subseqnent trial, 
and should not be allowed practically to shirk 
it by passing it on to an inferior Magistrate 


o Proceedings dated 29th November 1869. 
6) 2M 88 

i 
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19 M. 238, ea 
30 M. 224. 
(9) gal, 209, 
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in the form of an order for a preliminary 
enquiry. Tho result will be that, if the case 
is sent before a different Magistrate, as in the 
case before us, and in Lakshmi Narasappa v. 
Mekala Venkatappa (1), all the evidence that 
has been alveady taken may and will probably 
be discarded by the new Magistrate and al 
the prosecution witnesses be examined again. 
The conclusion based on such evidence cannot 
be equally satisfactory and the accused will 
be placed at a great disadvantage which would 
be avoided by a reference to the High Court. 
Moreover, it is quite clear to me that section 
437 does not contemplate that evidence already 
recorded should be taken again. Itis emi- 
nently desirable that the Court should be 
able to decide the case upon the evidenco 
recorded at the earliest opportunity. 

Further, if an opinion is expressed by the 
District Magistrate, it is pretty certain that 
the accused will be on remand and not be 
allowed on bail. -Such detention scems to me 
an unnecessary interference with his liberty, 
when he should be detained only for the 
purpose of his trial. 

I cannot put the result of the opposite con- 
clusion more forcibly than it has been put by 
Bayley, J. “ An accused might, if this were 
permitted, be harassed beyond all measure. 
The Magistrate of a District, if not satisfied 
with the order of discharge, passed by one 
Subordinate Magistrate, might refer the case 
for fresh enquiry to every one of his subordi- 
nates in succession; and if each enquiry 
resulted in the dischargo of the accused, the 
District Magistrate might as a last resource 
proceed to try the case himself.” The samo 
observations, of course, apply to a Sessions 
Judge also. In the case before us, I presume, 
it would be open to the new Magistrate to 
admit or reject the so-called confession held 
by the District Magistrate to be inadmissiblo 
and if the Sessions Judge, after another dis- 
charge is of a contrary opinion, he might again 
order, a retrial, All these difficulties may be 
avoided by a reference to the High Court 
under section 438. 

For these reasons, I am unable to agree 
Munro and Pinhey, JJ., and I adhere to 
nion already expressed in Thikshmi 
v. Mekala Venkatappa (D), panes 
are :—I think theres 
the fact that ite 
trial that 
and hen 
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which call for enquiry and which require an 
order for trial; they have also not taken 
section 438 into consideration in construing 
sections 485 and 437 and not considered 
whether the calling up of the records to decide 
whether the finding is incorrect may not be 
due in certain cases for the purpose of revision 
under soction 437 and in other cases for 
reference under section 438, and whether a 
distinction does not exist in principle between 
the two classes of cases, already mentioned by 
me, in one of which the Magistrate or Judge 
is to ach under section 437, in the other under 
section 438. They have also failed to note 
that the revisionary power of the lower Courts 
is less and certainly not higher than that of 
the High Oonrt and to be exercised, therefore, 
only in those cases where the High Court, if 
the case had originally come before it, would 
have exercised it. 

As my learned colleague Munro, J., differs 
from me and the pleaders as well as ourselves 

‘ consider that the matter is one for consideration 
by a Full Bench, the caso will be placed before 
the Chief Justice for orders to be heard by a 
Full Bench. The questions that I would refer 
to a Foll Bench are: 

(1) Whether it is open to a District Ma- 
gistrate or Sessions Judge to set aside an 
order of discharge for rcasons other than 
those which justify a High Court to interfere 
in revision, 

In my opinion it is not open to him to 
do s0. 

(2) Whether in a case where the District 
Magistrate or the Sessions Judge considers 
that a Magistrate is wrong in discharging an 
accused and a prima facie case is made out 
against the accused he is entitled to frame 
the charge or order the Magistrate to frame 
the charge and try him. 

Iam of opinion that oven under the old 
Code he had no such right and under the 
new Code, for reasons already stated, he 
cannot do so. 

(3) Whether in such a case of difference 
of opinion, due tomereappreciation of evidence, 
istrict Magistrato or Sessions Judge 
t refer the case to the High Court for 
er sectién 438, or whether he would 

j ing a reconsideration of 

t of this difference 










INDIAN OASES, 


[1909 


opposed to the rulings of this Court. Whe- 
ther the Magistrate to whom tho case is 
transferred can decide ib wholly or in part 
upon the evidence already taken (section 
850, Criminal Procedure Code) is a quos- 
tion on which there is a conflict of opinion. 
But there can be little doubt that ordinarily 
he will re-examine the witnesses. In the 
case of Queen-Hmpress v, Amir Khan (4), atp. 
341, the Judges say “ while we are not pro- 
pared to say ‘that inno case is it competent 
to him to do so when he acts under section 437, 
we consider that it was intended that the 
further inguiry should ordinarily be held by 
the Magistrate, who made the original enqyiry 
inasmuch, as the section does not contemplate 
that the evidence taken should be retaken,” 
and in another case (Queen-mpress v. Erram- 
reddi (9)), in the same volume, p. 299, Mr, 
Justice Brandt says “in case of the death or 
removal of such Magistrate, or for other 
similar causo, it may be that further enquiry 
might be conducted by another Magistrate but 
that the rule is as above stated.” 

The judgment of Muthuswami Aiyar, J., 
shows that he had in view only the considera- 
tion of the evidence already recorded which 
precludes a transfer to different Magistrate. 
It appears to me this order, therefore, cannot 
be supported. The necessity of a transfer, if 
the order of discharge is to be set aside, is a 
further argument against the opposito con- 
clusion as to the right of remand for farther 
consideration. 

Mowno, J.—-I adhere to the opinion ex- 
pressed in Criminal Revision No. 271 of 1908. 
I agree to the proposed reference to a Full 
Bench. 

Judgment. 

Wats, J.—General revisional jurisdiction 
is conferred by sections 485, 438 and 439 of 
the Code of Criminal Procedure. Under 
these sections the Sessions Judge and the 
District Magistrate cannot themselvesinterfero, 
except to suspend the execution of a sentence 
or grant bail, but can only report to the High 
Conrt, and the High Court may in its discre- 
tion exercise any of tho powers referred to in 
section 489 (1). As regards dismissals of 
complaints under sections 208 and 204 (3) and 
orders of discharge, there is no appeal, as there 
is in cases of acquittal and conviction, and the 
Legislature has not thought it sufficient to leave 
these orders to be dealt with under the general 
revisional jurisdiction already menti®ned, and 
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has conferred special powers in regard to 
these orders on the High Court itself as well 
as onthe Sessions Judge and District Ma- 
gistrate. Section 487 empowers the High 
Court or the Sessions Judge or the District 
Magistrate to order further inquiry and the 
District Magistrate himself to make further 
inquiry into a complaint which has been dis- 
missed and into the case of an accused person 
wHo has been discharged and the effect of the 
order for further inquiry is of course to sot 
aside the dismissal of the complaint and the 
order of discharge. 

“Inquiry” is now defined in section 4 (k) 
agincluding  overy inquiry othor than a trial 
conducted under this Code by a Magistrate 
or Court”. Trial begins when the accused 
is charged and called on to answer and then 
the question before the Court is whether the 
accused is to be acquitted or convicted and 
not whether the complaint is to be diamissed 
or the accused discharged. These, as observ- 
ed by Wilson, J., in Hari Dass Sanyal v. Sarit- 
ulla (8), are questions which arise at the 
stage of inquiry. Therefore, on order for 
further inquiry directed to a Subordinate 
Court means that the case should be taken 
up again and that the question of dismissing 
the complaint or charging the accused,as the 
case may be, should be again considered and 
an appropriate order made as a result of such 
fresh consideration. It follows that a Ses- 
sions Judge or District Magistrate who con- 
siders that the accused has been improperly 
discharged cannot himself commit the accused 
for trial at Sessions, under section 437, as 
that would be an order to be made in the 
course of the further inquiry, and could only 
be made by the person making the further 
inquiry. Section 436, however, suthorizcs the 
Sessions Judge or District Magistrate, when 
he considers that tho case is exclusively tri- 
able by the Court of Session and that the 
accused has been improperly discharged by 
the inferior Court, instead of ordering a ‘fresh 
inquiry "—which words, it is well settled, 
mean a “further inquiry” under section 437 
—himself to order the accused to be com- 
mitted for trial before the Sessions Court 
upon the matter of which he has been im- 
properly discharged. Thus, in the gravest 
class of cases the Sessions Judge and District 
Magistrate are empowered to dispense with 
farthex inquiry and commit for trial forthwith, 
thus avoiding the stage of further proceedings 
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before the Subordinate Magistrate, which the 
Legislature considers unnecessary-in view of 
the weight attached to the opinion arrived 
atby the Sessions Judge or District Magis- 
trate. It might possibly have been more 
logical if the Legislature had enabled the 
Sessions Judge and District Magistrate, when 
they consider the accused has been impro- 
perly discharged, to dispense with further 
inquiry and make an order for trial also in 
the less serious cases which are not triable be- 
fore a Court of Session, but the reasons for dis- 
pensing with further inqniry are undoubtedly 
less strong, as the order for further inquiry 
sends the case back to a Magistrate, who can 
take it up and dispose of it finally, whereas 
ina Sessions case the order for further in- 
quiry involves further proceedings before the 
Magistrate followed in caso of committal by 
trial before the Sessions Court. However, 
this may be, section 436, in my opinion, has 
a most material bearing on the question rais- 
cd in the present reference, becanse I think 
it is opposed to the view put forward by the 
majority of the Full Bench in Hari Dass 
Sanyal v. Saritulla (3), that when the Sessions 
Judge or District Magistrate disagrees with 
the conclusion of the Subordinate Magistrate 
on a consideration of the evidence and comes 
to the conclusion that he has been improperly 
discharged, the proper course in cases not 
triable at Sessions, and so not coming under 
section 436, is not to order further inquiry 
under section 437, but to take action under 
the general revisional sections and report the 
case to the High Court, so thatit may pass 
gn order for trial onder section 489. When 
the Legislature is not satisfied that the general 
revisional jurisdiction established by it is 
sufficient to deal with a particular class of 
cases and creates a special revisional jurisdic- 
tion in such cases, it seems to me to be in 
accordance with the intention of the Legisla- 
ture that the special jurisdiction should be 
exhausted before the general jurisdiction is 
resorted to. Ifthe Legislature had considered 
that reporting to the High Court, with a 
view to an order being made under secti 

439, was a suitable and er 
would not have enacted 
enables the Sessions Juda 
trate to commit for trial 
sovious class of cases. T 
the Sessions Judge or Di 
order a committal “ in 
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inquiry.” Tt does not any “ instead of report- 
ing the caso to the High Court’ as it should, 
in my opinion, have said if the view put 
forward in the Calcutta case is correct. On 
the contrary it appears to assume that, but 
for the special power conferred hy section 436, 
the natural and proper order would be an 
order for farther inquiry under section 437 
and even leaves it open to make such an order 
in cases coming under section 436, as the word 
used is ‘may’ and not ‘shall.’ If this view be 
correct, it follows that in the less serious class 
of enses, not triable at Sessions and so not 
coming within section 436, it is equally open 
to the Sessions Judge or Magistrate to order 
further inquiry under section 437 whore in 
his opinion the accused has been improperly 
discharged. It was pointed ont by Muthu- 
rami Aiyar, J.,in Queen-Hmopress v. Balasinna- 
tambi (2), at page 338 that tho object of in- 
yesting the Sessions Judge and the District 
Magistrate, with the powers conferred upon 
them by sections 436 and 437, was to obviate 
the expenso and inconvenience which the 
necessity to resort to the High Court under 
sections 438 and 439 might in such cases 
entail, and we should, in my opinion, be defeat- 
ing the object of the Legislature if we were to 
refuse to allow the Sessions Judge and Dist- 
rich Magistrate to exercise the power conferred 
on them by section 487 and to compel them 
to act under sections, 438 and 439. I am not 
called on to disonss the expediency of these 
provisions but I may observe that if a Sessions 
Judge or District Magistrate can be trusted 
to commit for trial in more serious cases, 
under section 436, he can equally be trusted 
to make an order for further inquiry, under 
section 437, in leas serious cases, and that I 
am not at all satisfied that such an order is 
likely to be useless or ineffective, even where 
it is based only on tho fact that the Sessions 
Judge or District Magistrate merely differs 
from the conclusion arrived at by the Sub- 
ordinate Magistrate in the first instance upon 
the evidence on record. If the Legislature had 
heen of that opinion they would, T cannot help 
ve enabled the Sessions Judge or 













n 436 as well as in the 
f cases coming under that 
y great respect I am un- 
opinion expressed by 
art Dass Sanyal v, 


INDIAN CASES. 


, [1909 


Saritulla (3), in cases where, in the opinion of 
the District Magistrate, there isa clear case on 
the evidence already recorded for charging and 
trying the accused viz., that the caso should 
be reported to the High Court under section 
438 for an order under section 439, and not 
dealt with ander soction 437. In the latter 
case which came before the Full Bench of 
this Court Queen-Hmpress v. Balasinnatambr, 
(2), the Sessions Judge had come to the 
conclusion that there was a clear case 
for charging and trying the accused, yet it 
was held that an order for further inquiry 
was a proper order, although no further evi- 
dence was forthcoming, Iagree with Mr. 
Justice Pinhey, in Criminal Revision Case No. 
271 of 1908, that the Full Bench deliberately 
refused to follow the portion of Mr. Justice 
Wilson's judgment above referred to. 

In his order of reference Mr. Justice San- 
karan Nair observes that in so far as it holds 
that a trial as now understood can be ordered 
under section 437 this judgment is no- longer 
law. But I cannot see that any such proposi- 
tion is laid down in thatcase. All the Judges 
say is that further inquiry may be ordered. 
It is true they answer in the affirmative the 
question ° whether it is competent to direct 
further inquiry or retrial to be held where 
additional evidence is not forthcoming’. The 
word “retrial” here is not perhaps very appro- 
priate, as ex hypothesi no trial has yot been 
held, but it cannot, in my opinion, mean trial 
without further inquiry such as may be order- 
ed under section 436. Both the judgments 
show that the learned Judges were fully alive 
to e difference between sections 436 and 
437. 

Mr. Justico Sankaran Nair, if I understand 
his order of reference rightly, is also of opi- 
njon that rostrjctions should be imposed on 
the exercise by a Sessions Judge or District 
Magistrate of the powers conferred on him 
under section 437 based on a consideration of 
the restrictions which the High Court imposes 
on itself in the exercise of its revisions) juris- 
diction under section 439, and has expressed 
tho opinion that neither the High Court nor a 
Sessions Judge, nor a District Magistrate can 
interfere with an order of discharge on acconnt 
of mere misappreciation of evidence. With 
great respect [am unable to agree with his 
view which appears to me to be opposed to 
Hari Dass Sanyal v. Saritulla (3), as well as 
to Queen-Empress v. Balasinnatambi (2), As I 
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have already pointed out, the Legislature has 
cousidered it necessary to confer a special 
jurisdiction on the High Court as well as on 
the Sessious Judge and District Magistrate in 
cases of dismissals of complaints and orders 
of discharge as to which there is no right of 
appeal. From this I gather that it was the 
intention of tho Legislature that the High 
Court should have a freer hand in interfering 
under section 437 than under section 439 and 
the powers of the High Court and the Sessions 
Judge and District Magistrate aro co-extensive 
under section £37. There is nothing in see- 
tion 437 to suggest that misappreciation of 
evidence in the lower Court is nota ground 
of interference, and section 436 which enables 
an order of committal to be made when the 
Sessions Judge or Distaict Magistrate considers 
that the accused has been improperly diacharg- 
ed shows, in my opinion, that misappreciation 
of evidence is a ground of interference under 
these sections. I would, therefore, answer the 
first question which refers to this point by 
saying that the powers of interference of the 
High Court and the Sessions Judge or Dis- 
trict Magistrate are co-extensive under section 
437 and ave not limited as suggested in the 
order of reference. 

As regards the second question, I am of opi- 
nion that the Sessions Judge or District 
Magistrate cannot, in the exercise of the power 
to order further enquiry under section 437, 
himself frame the charge or order the Magis- 
trate to frame the charge or try the accused. 
Under the other part of the section, the Dis- 
trict Magistrate might, of course, make the 
further enquiry himsclf and frame the charge 
in the course of it. As regards the third 
question I am of opinion that the Sessions Judge 
or District Magistrate is not bound to refer the 
caso to the High Court in n case of difference 
of opinion owing to mere appreciation of 
evidence, but would be justified in ordering a 
reconsideration of the same evidence. 

As regards the last point, which is not the 
subject of a formal question, I desire to say 
that in my opinion the unsatisfactory manner 
in which a case had been dealt with by a Sub- 
ordinate Magistrate would be good ground 
for ordering further enguiry by another 
Magistrate. And with regard to the remark 
of the learned Judges, who decided Qusen- 
Empress v. Amir Khan (4),—the decision 
overruled, by the Full Bench in Queen-Emprese 
vy, Balastnnatumbi (2),—that section 487 does 
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not contemplate that the evidence taken 
should be retaken, I would point ont that 
section. 437 does undoubtedly contemplato that 
further enquiry may be made by another 
Magistrate ; and if it is necessary and inciden- 
tal to the further enquiry being made by an- 
other Magistrate that the evidence taken be- 
foro the first Magistrate should be retaken, 
the Legislature must be considered to have 
contemplated this also. Inthe present case, 
we do not consider there is any case for in- 
terference and dismiss the petition. 

Munro, J-—I would answer the questions 
referred to us in the same wry. 

Sankaran Nair, J—-For the reasons already 
recorded, I agree with the judgment of 
Wilson, J., concurred in by the majority of 
the Full Bench of the Calcutta High Court on 
the question raised before us. 

In my order of reference E have pointed 
out that though section 437 empowers the 
District Magistrate or Sessions Judge to 
order a, further enquiry, his order may be, and 
in fact ought to be, set aside by the High 
Court in revision if on the facts found the case 
is not one in which an order for enquiry is the 
appropriate order. I do not understand my 
learned colleagues to deny this proposition, 

I then pointed out that where a District 


Magistrate or Sessions Judge differs from the - 


Subordinate Magistrate in his conclusion and 
is of opinion that a case is made out which 
requires an answer from the accused, no useful 
purpose is served by an enquiry ; the question 
then is whether thero should be a retrial: and 
a further enquiry in these circumstances would 
be unfair to the accused. 

To this, so far as I can see, there has been 
practically no reply. Why there should be 
an enquiry again, particularly when the matter 
can be otherwise settled, is not suggested. Tt 
is not denied that the real question at that 
stage for consideration is whether there 
should be a trial; and it would be more 
logical for the Legislature to enable the Dis- 
trict Magistrate and Sessions Judge to make 
an order for trial, I think the Legislature 
has carried out this purpose by enabling the 
District Magistrate or Sessjons Judge to carry 
out the enquiry himself. in which ease he 
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to the aceused can, in my opinion, be scarcely 
denied. ‘If the new Magistrate forms his 
opimon on, the evidence already taken, it 
cannot be as valuable as that of his predeces- 
sor who had the advantage of examining the 
witnesses. If the Magistrate re-examines the 
prosecution witnesses, or examines new wit- 
nesses, it obviously gives an unfair advantage 
to the prosecution which, I feel confident, the 
law never contemplated. 

An additional disadvantage has been brought 
to my notico in the course of the argument 
in a case hoard after this. Ifthe new Magis- 
trate is entitled to try the accused summarily 
it may be that the accused will lose the 
benefit of an enquiry and trial, where evi- 
dence is taken inthe usual course, and the 
right of appeal in case of conviction. 

It appeara to me that when a power is 
conferred in, general terms and under certain 
circumstances the power should be exercised 
in a particular way, in the interests of justice, 
then itis only consistent with principle to 
hold that the power should be so exercised. 

The difference between the powers of 4 
.Court of Appeal and a Court of Revision is 
also in support of the petitioner. That in a 
certain class of cases, section 436 indicates 


_ this to be the appropriate course also favours 


his ‘contention. 

With reference to the argument based on 
the occurrence of the words “instead of 
directing a fresh enquiry” and the omission 
of “ instead of reporting to the High Conort 
for'‘committal” in section 436, it must be 
remembered that section 436 does not refor to 
section 437 : that when the former section was 
drafted, it was not settled by decisions that 
the words were used in the same sense as the 
corresponding words in section 437; that on 
this point Judges have differed and that even 
in the cases referred to in section 436 the 
power conforred by section 438 may be even 
now exercised when the circumstances war- 
rant it; and in my opinion it would be pro- 
perly so exercised when there ir an important 
question of law to be decided. Nor am I able 

-to accept the suggestion that section 437 con- 
fers higher power# than section 439. What 
was held by Muthuswami Aiyar, J., in his 
judgment, was that for the reasons given by 
him, which I have set out in my -order of re- 
ference, the District Magistrate and the Ses- 
sions Judge acting finder section 437 had the 
powers of the High Court acting in revision 
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under section 439, and, therefore, the power tO 
order further enquiry, t. e., for ® recon” 
sideration of the evidence. This, it appears to 
me, is clearly wrong under the present Code, 
as the High Court may order a retrial under 
sections 423 and 439, which the District Magis- 
trate and Sessions Judge have no power to 
do under section 437. There is thus nothing 
in that decision to support the contention 
now put forward—it is in fact opposed to 
it—that the powers conferred by section 437 
are wider than the powers conferred by sec- 
tions 439 and 423. And I have already 
given my reasons for holding that the High 
Courts in revision do not interfere on mere 
difference of opinion as to the weight due to 
the oral evidence in atase. There is of course 
no doubt that the Courts therein referred to 
have concurrent powers under section 437. 
The only question is whether they are more 
than the powers conferred on the High Court 
by section 439. 

The argument from the expense and in- 
convenience also tells strongly in favour of 
the accused. When the case is referred to the 
High Court under section 488, the inconveni- 
ence to the prosecution—in this case the 
Superintendent of Police—is nothing, the 
expense, if any, is trifling. To the accused, 
if an ordinary ryot, a further enquiry is cer- 
tainly harassing. It might prove his ruin 
even if he is finally acquitted. And it is 
quite possible that there might be further or- 
ders for “further enquiry” till he is finally 
convicted. For these reasons, I would set 
aside the order directing further enquiry. 

Petition dismissed. 
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Oriminal Procedure Oode (Act V of 1898) s. 439 
(4), (5)—Order of acqutttal—Power of High Court to 
revise—Revision 

The revisionary power granted by s 439 of the Code 
of Criminal Procedure, though extremely wido, con- 
stitutes an extraordinary jurisdiction, to hp exercised 
only in exceptional cases and as a last resort, after all 
other availablo remedics have beon exhausted. It is 
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essentially a disorotionary powor of control, not ‘to be 
-erystallized by action under hard and fast inles, but 
to be left free and untrammelled to tho exigencies of 
each case. Keehab Chander Roy v. Akhil Metey, 22 C. 
998; Emperor v. Bankatram Lachiram, 28 B 633, 
relied upon 

Tho High Court has power to revise an order of ac- 
quitial, otherwise than at the instance of the Local 
Government, having a mght of appoal against 16; but 
16 will ordinarily rofuse to exerciso that power, be- 
cange every auch ordor is appoalablo, 

Queen-Empress v Ala Baksh, G A. 494; Sudho v. 
Durga Prasad, 2A. 443; Thandaran v. Pertanna ; 
14 M. 863; The Municipal Committee of Dacca v. 
Hingoo Raj, 8 C. 896 ; Heerabat v. Framyi Blhukaji, 15 B. 
349; In the matter of Sheikh Amir-ud-din, 24 A 340; 
a ror v. Madar Baksh, 26 A 128; Qayyum Ali 

aiyaz Al, 27 A 359, Queen-Empress v. Basant Lal, 
27 C. 820, roferred to. 

A re-trial can only be ordere‘l in cases of acqnittals 
in which the trial has been radically and inourably de- 
fective. 

Empiess v. Buju, 6 C. P.L BR 15, followed. 

Queen-Empress v. Balwant, 9 A 184, referrod to 

Tho High Conrt has no power to ordor the retrial of 
æ porson, who has boon acquitted, oxcept on the ground 
that the trial has been illegal, or go radically or incur- 
ably irregular, as in fact to have occasioned a failuro 
of justice. 

Upon 8 propor interpretation of s. 439 (4), Cr. P C., 
a High Court, acting as a Court of Revision, is not 
competent to question an order of acquittal upon tho 
merits thereof, or on the ground that it takes a difer- 
ent view of tho facts or of the law applicable thoro- 
to. 


Dr. H. 5. Gour, for the Applicant. 


Messrs. F. W. Dillon, J. Mittra, and 9. C. 
Mitira, for the Opposite Party. 


Judgment, This ig an application, by the 
complainant in a defamation cage, for revision 
of an order of acquittal, upon tho ground that 
the Magistrate who tried the case has taken an 
erroneous view of the law of defamation, in 
that he has held to be privileged a grossly de- 
famatory statement which is not protected by 
law. A rule having issued to the accused, he 
has shown cause against it; and the first ground 
taken by him is that the prosent is not a caso 
in which the vevisional jurisdiction of this 
Court ought to be exercised. J am of opinion 
that this contention must prevail, and tho 
rule be discharged. 


All the High Courts aro now agreed that 
revisionary power granted by section 439 of 
the Code of Criminal Procedure, though ex- 
tremely wide, constitutes an extraordinary 
jurisdiction. to be exercised only in excep- 
tional cases and as a last vosort, after all 
other available remedies have been exhaust- 
ed. Itis essentially a discretionary power of 
‘cantrol, not to be crystallized by action under 
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hard and defined rules, but to be left free and 
untrammelled, so as to be fairly exercised 
according to the exigencies “of each case. 
These principles find sufficient support from 
the cases of Keshab Chander Roy v. Akhil 
Metey (1) and Emperor v. Bankatram Tachi- 
ram (2). But, as regards orders of acquittal, 
there is further a statutory restriction intro- 
duced by the present Code of Criminal Pro- 
cedure, Act V of 1898, which, according to 
the Allahabad High Court in Queen- Empress 
v. Ala Baksh (8), did not previously exist. 
Sub-section (5) of the present section 439, 
entirely forbids revision of an order of acquit- 
tal at the instance of the Local Government 
which could have appealed against that order. 
The question whether such revision can be 
had on the application of a private complain- 
ant or prosecutor, or on a reference made 
under section 438 of the Code is one which 
has been considered in several reported cases. 
I need only refer to Sukho v. Durga Prasad 
(4); Thandavan v. Perianna (5); The Muni- 
cipal Committee of Dacca v. Hingoo Raj (6) ; 


Heerabai v. Framji Bhikaji (7) ; In the matter f 


of Sheikh Amin-ud-din (8) ; ; Emperor v. Madar | 
Bakhsh (9) ; Qayyum Ali v. Faiyaz Ali (10) ; 
and Queen-Empress v. Basant Lal (11). 

The first of these cases was under the Code 
of 1872; the next three were under the 
Code of 1882 ; and the last four were decided 
with reference to the present Code—Act V 
of 1898. Tho consensus of opinion obtained 
from these decisions is that, although the 
Tigh Court has power to revise an order of 
acquittal, otherwise than at the instance of 
the Local Government having a right of ap- 
peal against it, yet it will ordinarily refuse to 
exercise that power, because every such order 
is appealable. A long established practice 
of this Court is in accordance with this view, 
and I entirely concur in it. In Empress v. 
Baiju (12) Stevens, J. C., laid down that “a 
re-trial should only be ordered in cases of 
acquittals in which the trial has been radically 
and incurably defective”. I would substitute 
the word “can” for the word “ should” 
in the above passage. In my opinion, the. 
High Court has no power # order the re-trial 
of a person who has been acquitted, except 


(1) 22 0. 998. a 28 B. 533. 

3) 6 A. 484 4) 2 A 448. 

5) 14 M. 363. (6) 80. 895. 

7) 15 B. 349. 24 A. 346. 

9) 25 A. 128. 19) 27 A. 959. 

(11) 27 0. 320, 12) 6 O«P. L. R., 18, 
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upon the ground that the trial has been ille- 
gal, or so radically and incurably irregular, asin 
fact to have occasioned a failure of justice. It 
will be observed that sub-section (5) of section 
439, Act V of 1898, is not the only statutory 
restriction placed upon the powers of a Court 
acting under this section. Sub-section (4) 
repeats the Code of 1882 in prohibiting tho 
High Court from converting a finding of acquit- 
tal into one of conviction. This docs not, of 
course, mean that such Court may not order 
the re-trial of a person who has been acquitted, 
becuse the re-trial may ond in his conviction; 
Queen-Empress v. Balwant (13). But it is 
manifest that the High Court is disabled from 
making a final decision on the merits of an ac- 
quittal, in fact or in law. Except in the case 
of an acquittal, the High Court has full power 
in revision over the facts found, and the law 
applied, by the Courts subordinate to it; and 
the exception can only be due to the desire of 
the Legislature that the merits of an acquittal 
should not be made a ground for revisional in- 
terference. It cannot be supposed that it 
was any part of the legislative intention that, 
while the High Court could not itself dispose 
of an acquittal in revision according to its 
own view of the merits, it could bring about 
that result by ordering a re-trial on the basis of 
that view. Where A has been acquitted by 
a Magistrate, who believed the evidence for 
the defence to be true and sufficient to rebut 
the prima fucie case made out by the prosecu- 
tion, or who is of opinion that, on the facts 
established by the evidence of both sides, no 
offence in law has been committed, it would 
be absurd to hold that a High Court, disagree- 
ing with either or both of these reasons, while 
itself precluded from converting the acquittal 
into a conviction, could send down the case 
for re-trial with advertence to ity opinion on 
the facts or the law applicable to them. Such 
a re-trial would be no trial at all, but a viola- 
tion of sub-section (4) aforesaid, through the 
medium of a Subordinate Court, whose deci- 
sion would necessarily be in accordance with 
the foregono conclusion of the High Court. 
In my opinion, it cannot be disputed that, 
“upon a proper interpretation of section 439 
(4) of the Code of Criminal Procedure, 1898, 
a High Oourt, acting as a Court of Revision, 
is not competent to question an order of ac- 
quittal upon the merits thereof. If, thera- 
fore, there is no illegality, or radical and in- 
(18) 0 A. 184 
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curable irregularity causing a failure of jus- 
tice, in the trial which resulted ın the acquit- 
tal, then such acquittal cannot be revised 
at all. As regards illegality and irregularity. 
section 439 aforesaid must always be read 
with Chapter XLV of the said Code. The 
provisions contained in this Chapter have 9 
most important bearing on the exercise of its 
powers by a Court of Revision, and only 
where an acquittal is illegal and void for some 
such reason as is given in section 530 (p), or 
where an incurable irregularity has in fact 
caused a failure of justice—a rare occurrence 
in the case of an acquittal, thongh not ungom- 
mon inthe case of a conviction—can revi- 
sional interference be legally justified. 
Applying these principles to the present 
case, itis manifest that the application for 
revision cannot be sustained. There is not 
even & suggestion that the trial is vitiated by 
any illegality or ivegulavity. The acquittal 
is challenged upon its merits, namely as being 
based upon an erroneous view of the law of 
defamation. That is nota ground upon which 
this Court can, or upon which it should, if it 
could, exercise its revisional jurisdiction. 
The application is, therefore, dismissed. 
Application dismissed. 
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Limitation Act (XV of 1877), 8. 19, Sch. IL, at. 
179-—-Oruil. Procedwie Code (Act XIV of 1882), 8. 235-—~ 
Right to enforce decree—Acknowledgment—Application 
for order to pay decretal amount by instalments, whether 
gives fresh period of limitation—-Requisites of valid ack- 
nowledgmant—Application for execution, omitting to 
specify Court which passed decree—‘In accordance with 
law,’ meaning of. 

The provisons of section 19 of the Limitation Act, 
1877, are applicable to a right to enforce a decree, such 
right bemg included in the words ‘any right’ in the 
section. 

An application of an arrested judgment-debtor, pray- 
ing for hia release and for an order to pay the decrotal 
amount by instalments, is an ‘ackowledgment of habi- 
lity in respect of a right within the meaning of 
the section. From the date of such acknowledg- 
ment, afresh period of limitation accrnes to the deoreo- 
holder for making an application for the execution 
of his deoroe, Rabit Rar v. Satgur Rai,3 A. $47 (F. B.) ; 
Higan Lal yv. Mansa Ram, 18 A. 884; Tenkatarao 4, 
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Bijeaing, 10 B 108, Trimbak v. Kashinath, 22 B. 722; 
Toree Mahomed v Mahomed Mabood Buw, 9 C. 730; 
Norendya Nath v Bhupendra, 28 © 874; Bhagat Ram 
v. Chint Ram, 28 P R 1885; Bhagabuty v. Ashutosh, 
8CWN 470, followed 

Rama Raw v. Venkatesa, 5 M. 171, (F B,) dissented 
from, 

Ratnam y Krishna, 21 M 494 at p 496, referred to 

Section 19 of the Limitation Act, 1877, does not re- 
quire the exact amount of liability to be stated m the 
acknowedgment , 16 suffices if a subsisting relationship 
of debtor and creditor or even a right to have an open 
account settled is admittod 

Benode v Raj Naram, 800 699; at p 707, Mantram 
v. Rupchand, 2 N L R 130, relied upon. 

Where the executmg Court 18 not tho Court which 
passed the decrece and an application for execution of 
the decree, made to the former Court, omits to speci- 
fy the latter Court, the mformahty 1s too imma- 
terial to prevent the application from bemg regarded 
as “ in accordanco with law ” 

Fuzloor Ruhman v Altaf Hossein, 100 541; Gopal 
Chunder v Gosain Das, 25 O 594, Raman v Tarada 
16 AL. 142, Samia v Ohockalınga, 17 M 76; Katha v. 
Busheshar, 23 A. 162, relied upon 

Gopal Bah v Jambi, 23 © 217, at 227, not approved. 

Mr Atmaram Bhagwant, for Appellant. 


Mr. G. L. Subhedar, for Respondent. 

Judgment—The maim question for determi- 
nation in this second appeal is whether 
the respondent’s application, dated the 7th 
November 1906, for execution of his de- 
cree against the appellant ia time-barred. We 
are concerned principally with three appli- 
cations for execution, of which tho two earher 
than the one already mentioned are dated 
respectively the 14th August 1902 ond the 
5th January 1906. It is common ground 
that the application of the 5th January 1906 
was itself time-barred, unless a petition pre- 
sented by the appellant on the 17th January 
1903 amounts to an acknowledgment of labili- 
ty under section 19 of the Limitation Act, 
1877. Both the Courts below have held that 
the petition does amount to such an acknow- 
ledgment, and it will be convenient to begin 
by deciding whether this view is correct. 

The petition in question begins by alleging 
that credit had not been given in tho appli- 
cation, dated the 14th August 1902, for pay- 
ments made on the 20th July 1900 in an ear- 
lier proceeding. The amount of those pay- 
ments is not specified. The second paragraph 
of the petition contains an objection to 
the decree-holdex’s procedure with which we 
are not concerned, and the remaining para- 
graphs run as follows :— 

“ (8) The judgment-debtor owing to the 
failure of crops and other family cir- 
cumstances could not arrange to satis- 
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fy the decree-holder’s claim fully and 
he has been paying the decree-holder 
as he could. 

(4) The applicant has been as well pay- 
ing his other creditors, 

(5) The applicant prays for his release and 
for an order to pay the deoretal amount 
by instalments. ” 

_ As a matter of fact the total payments al- 
ready made by the judgment-debtor amount- 
ed to Rs 118, credit for which sum was duly 
given in the application presented on the 14th 
August 1902. Nor did the judgment-debtor 
attempt to suggest that the payments alleged 
to have been omitted sufficed to cover the 
balance claimed in execution. In effect then 
he unconditionally acknowledged some liability 
but questioned its extent as stated by the 
decree-holder. It is now argued on his be- 
half—as it was in both the Courts below— 
that section 19 of the Limitation Act has no 
application to acknowledgments, made in exe- 
cution proceedings, of the right to execute the 
decree, and I am asked to follow the deci- 
sion of the Full Bench of the Madras High 
Court in Rama Rau v. Venkalesa (1). The 
judgment in that case opens by declaring 
that it would be productive of the greatest 
inconvenience (if it indeed were possible) to 
apply the provisions in question to applica- 
tions made in the course of suits or proceed- 
ings, but the nature of the inconvenience ap- 
prehended 18 nowhere explained by the lear- 
ned Judges. The view taken was apparently 
that the words “ any property or might” in 
rection 19 do not include such a right as that 
which entitles a party to a suit or proceeding 
to make an application in the course of that 
suit or proceeding : see Ratnam v, Krishna (2). 
An opposite view has prevailed in the other 
three Chartered High Courts and in the Punj- 
ab Chief Court : it will suffice to refer to the 
following cases—Ramhtt Rat v. Satgur Rai (8) ; 
Hingan Lal v. Mansa Ram (4); Venkat- 
rao v. Brjesing (5); Trimbak v. Kashinath 
(6) ; Toree Mahomed v. Mahomed Mabood Buz 
(7) ; Norendra Nath v. Bhupendra (8) ; Bhagat 


Ramy Chint Ram (9). As shown in Bhagabuty 
(1) 6 M 171 í 
(2) 21 M 494, at p. 496. 

3.4 247 (F B) 
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y. Ashutosh (10), the current of authorities in 
Calcutta is specially strong and continuous 
against tho Madras view, which moreover ap- 
pears to involve overlooking the word “ any’ 
in the expression ~ a suit or application 
in respect of any property or right." I hold, 
therefore, that by reason of the acknowledg- 
ment in the judgment-debtor’s petition, dated 
the 17th January 1903, a fresh period of l- 
mitation for execution of the decree against 
him began to run from that date, 

A not very serious attempt i is made to argue 
that the petition last mentioned does not 
amount to an acknowledgment of a sufficient- 
ly express and unambiguous character to sa- 
tisfy section 19 of the Limitation Act. That 
section, however, does not require the exact 
amount of liability to be stated in the acknow- 
ledgment ; it suffices if a subsisting relation- 
ship of debtor and creditor or even a right to 
have an open account settled is admitted, 
Benode v. Raj Narain (11) ; Mantram v. Rup- 
chand (12), That the judgment-debtor unequi- 
vocally admitted the decree-holder’s right to 
proceed with execution is conclusively shown 
by the prayer for permission to pay the 
balance of the decretal amount by instalments 
(paragraph 5 of the petition). 

I proceed to deal with a contention that the 
application of the 5th January 1906 was not in 
accordance with law, inasmuch as it omitted 
to specify the Court which passed the decree 
sought to be executed and on being return- 
ed for amendment for that reason was not 
returned within the period allowed by the 
Conrt, but on a date (27th June 1906) more 
than three years later than the 17th January 
1903. The District Judge, relying on Fuz- 
loor Ruhman v. Altaf Hossein (13) and upon 
the facts that the executing Court received 
the amended application and issned notice to 
the judgment-debtor thereon, declined to treat 
the application as not in accordance with law. 
He regarded the omission to specify the Court 
by which the decree was passed as “ not very 
material.” The authority of Fuzloor Ruh- 
man v. Altaf Hossein (18) was doubted by 
Ghose, J., in Gopal Sah v. Janki (14) ; but tho 
latter case wal distinguished by the Full 
Bench in Gopal Chunder v. Gosain Das (15), 


10) 8 0. W. N., 470. 

11) 30 O. 699, at p. 707. 
12) 2 N. L. R., 180. 

13) 10 0. 541 

Gs) 23 0. 217, at p. 227. 
16) 26 0.9594, (F.B.) 
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where it was laid down that not very infor- 
mality would vitiate an application, and that 
errors in the number of suit and date of decree 
were not such material defects as would pre- 
vent an application being regarded as “in ac- 
cordance with law.” The Full Bench’s view 
is in agreement with that taken in Rama v. 
Tarada (16), whore the application impeached 
omitted to mention one of two carher*appli- 
cations. In Samia v. Chockalinga (17) a 
deceased judgment-debtor was by a bona fide 
mistake named as the person against whom 
execution was sought, but the application was 
nevertheless held sufficient to save lim#tation 
not only against the deceased’s legal vepre- 
sentatives but also against his joint judgment- 
debtors. In Kalka v. Bisheshar (18) the date 
of a previous application for execution was in- 
correctly stated, such date being in the cireum- 
stances of the case quite immaterial: the 
Court held the defect too trivial to prevent the 
application from being “ substantially in ac- 
cordance with law.” Turning to the circum- 
stances of the present case, I am not prepared 
to differ from the District Jndge’s conclusion 
as to the importance of the defect consisting 
in omission to specify the Court which passed 
the decree sought to be executed. The number 
and year of the suit were correctly given, and 
section 235, Code of Civil Procedure, does not 
expressly lay down that if the Court applied to 
is not the Court which passed the decree the 
description of the latter Court must be added 
to the number of the suit. 

I do not propose to consider at length some 
other objections to the application of the 5th 
January 1906 impeaching the accuracy of 
entries in columns 6 and 7 where details of 
previous applications and balance due are 
given. These were not made the subject of 
issues in the first Court, and it is now too late 
to rely upon them. Comparing the applica- 
tions of the 14th August 1902 and the 5th 
January 1906 the balance given in the latter 
seems prima facie correct, allowing for costs 
of the former. By entering among the previ- 
ous applications for execution the judgment- 
debtor’s petition of the 17th January 1903, the 
decree-holder merely did what he has been 
held justified in doing, namely, treat that peti- 
tion as giving him a new period of limitation : 
the tabular form of the application does not 

(16) 16 M 142 . 


cs 17 M 76. 
(18) 23 A, 162, 
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provide a column for remarks, and to make 
no entry for the period between the 14th Au- 
gust 1902 and the 5th January 1903 wonld 
necessarily have exposed.tho decrec-holder to 
summary dismissal of his application bearing 
the latter date. 

It only remains to notice a contention which 
the respondent’s loarned pleader admits to 
besound. The District Judgo has allowed 
pleader’s fees in tho appeal before him at the 
rate of 5 per cent on the unpaid balance of the 
decretal sum, t. e., on Rs. 558. According to 
rule VI of the rules framed by this Court 
unélor section 27, Legal Practitioners Act, 
1879, and published in Notification No. 1356, 
dated the 8th April 1880, the propor fee is 
one-fourth of the amount payable on the scale 
of rule I, whereas the District Judge has eal- 
culated as if that scale itself applied. His 
schedule of costs will be modified by allowing 
Rs. 6-14-6 instead of Rs. 27-10-0. 

The appellant having failed in the main part 
of his case in this Court will pay all costs of 
his appeal, 

Appeul dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Secoxn Crvm Arrear No. 225 or 1908. 
November 28, 1908. 

Present —Mr. Skinner, A. J. ©. 
DAWLATRAO—APPELLANT 
versus 
GOVINDRAO—ResronDEnt. 

Hindu Law —Mitakshara and Mayukha—Daughter in- 
heriting from parenta in Berar—Nature of her estate. 

In Berar, a Hindu daughter, inheriting from her 
father, takes an absolute estate and not a mere lifo-es- 
tate Venayeck Anandrow v. Luaumeebace, 9 M. I. A 616; 
Bhagirthibar v Kahnujirar, 11 B 285; Janhibai v. 
Sundra, 14 B 612; Owjabat v Vyankatesh Shioram, 1 
Borar L. J 135 , Ramprasad v. Mt. Subu Bar, 4 N. L. R. 
31, followed. 

Nar ayan Vithal v. Govind Narayan, IN. L R. 164, 
Ohotay Lall v. Chunno Tall, L. R 61. A. 15,3C.L R. 
466 ; 4 C. 744, distinguished. 

Mr. F. R. Dzat, for the Appellant. 

Mr. Jewaji Kawasji, for the Respondent. 

Judgment :—This appeal raises an intereat- 
ing question as to the nature of the estate takon 
bya Hindu daughter inheriting from her 
father in Berar. If she takes a limited estate 
only, then the shave of Mt. Gitabai passed at 
her death to her sister Tai, and tho plaintifis 
being admittedly Tai’s assignees, the decree 
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of the first Court in their favour, upheld by 
the lower Appellate Court, is correct. If, on 
the other hand, the deceased lady took an 
absolute estate, it is admitted before me that 
her husband, the defendant Dawlatrao, who 
has preferred this second appeal, was entitled 
to succeed thereto in preference to her sister 
Tai, and that the plaintiff’s claim must fail. 

In view of the decision of the learned 
Judicial Commissioner in Na arayan Vithal v. 
Govind Narayan (1) and tho previous decisions 
of this Court therein cited, it is clear that 
under the Afttakshara School of Hindu Law, 
as it has been applied in the Central Provinces 
proper, & Hindu daughter inheriting from 
her father takes a life-estate only with rever- 
sion at her death to his heirs. 

Inthe Bombay Presidency, on the other 
hand, where in the interpretation of the 
Miiakshara great weight is given tothe Mayu- 
kha, daughters inheriting from either parent 
have been given an absolute estate, and that 
not only inthe island of Bombay [in respect 
of which at any rate this view of their rights 
is supported by the decision of their Lord- 
ships of the Privy Councilin Venayeck An- 
androw v. Ineumeebaee (2)] but throughout 
the Presidency. The Full Bench decision in 
Bhagirthibat v. Kahnujirar (8) discusses the 
law applicable to the Presidency as a whole, 
and after an elaborate examination of the 
authorities finds that daughters take a full 
estate, whether they inherit from father 
or mother. And this decision was followed 
in Jankibat v. Sundra (4) the contrary do- 
cision of their Lordships of the Privy Council 


Jin Ohotay Lall v. Chunno Dall (5) being dis- 


tinguished as having been given on a case 
from Bengal, whore a different view of the 
law prevails. 

The parties to the case of Narayan Vithal 
v. Govind Narayan (1) hadmigratedfrom Berar, 
but about the year 1800 A. D. They had, 
therefore, as the learned Judicial Commission- 
er has pointed out, probably not been in- 
fluenced by the Bombay decisions from 1859 
onwards, and on the other hand might fairly 
be supposed to have been influenced by the 
course of decisions in the Central Provinces. 
But in Berar the Bombay School of Hindu 


law has boon followed. Thus in Gtrjabat v, 
fa IN L. R. 164 


TA, 15;3 0. L. R. 466 ; 40. 7 44, 
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Vyankatesh Shioram (6), Obbard, J. O., stated 
it as the practice of the Court of the Judicial 
Commissioner of Berar that “ the Hindu law 
as expounded by the Bombay Courts is ap- 
plied to Marathas and especially to Marathi 
Brahmans” And though that decision was, 
as Mr. Drake-Brockman observed. in Narayan 
Vithal v. Govind Narayan (1), not very rele- 
vant in the case before him, it seems to me of 
much importance in this case, in which the 
parties are Marathas resident in Berar. And 
ina recently published case Ramprasad v. 
Mi. Subu Bai (7) my learned colleague Mr. 
Stanyon, (some time Judicial Commissioner of 
Berar) has held that ‘the Mifakshara, as in- 
terpreted in the Bombay Presidency, is the 
lex loci of Berar.’ 

If provision existed for referring questions 
arising in this Court to a Full Bench, the 
question to be decided in this case would, in 
my opinion, be a proper one to be referred ; 
but as matters stand I must decide it myself, 
and I shall, T consider, be following authority 
in holding that in Berar Hindu danghters in- 
heriting to their father take an absolute es- 
tate. The decrees of the Courts below must, 
therefore, be set aside, and the plaintiff's suit 
dismissed. But inasmuch as the plaintiffs 
and.their legal advisers may not unreasonably 
have thought that the decision of this Court 
in Narayan Vithal v. Govind Narayan (1) ap- 
plied to Berar, I direct, as the learned Judi- 
cial Commissioner did in that case, that each 
party bear his own costs throughout. 


Appeal allowed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp UNIT Avpzat No. 31 or 1908. 
June 30, 1908. 
Present—Mr Stanyon, C. I. E., J. ©. 
RAJARAM-—APPELLANT 
Versus 
WAMAN— RESPONDENT. 

Hindu Law—Estates or emoluments attached to here- 
ditary office—Altenatton of, by office-holder tneffect. 
ual beyond term of his mewmbency. 

Where estates or embinments are attached toa here- 
ditarv office (such as a joshipan in Berar) and repre- 
sent the remuneration to be enjeyed by the office. 

“holder for the time being in return for the performance 
of the duties of the office, such estates or emoluments 
are inalienable by any office-holder beyond the term of 
his incumbency in the office. When he dies or retires 

(6) 1 Berar L. J , 136. 

(7) 4N. L. RY 81, 
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from office, the right to officiate devolves on the next 
heir and the estates or emoluments attached to the office 
inseparably devolve with it. 

Kuppa Gurwlal v Doragami, 86 M 76, followed. 


‘My. Atmaram Bhagicant, for Appellant. 


Judgment—One Musammat Gungabai, during 
her life-time, was the hereditary owner in 
possossion of the joshipan ov goshi’s watan in 
Palaskhed, a village in the Chandur Talngq “of 
the Amraoti District in Berar. This watan 
comprises a hereditary office with emoluments 
and property attached thereto. On the 15th 
December 1887 Gungabai executed what pur- 
ports to be a deed of usnfructuary mortgage 
of the entire watan for Rs. 900 in favour of 
Rajaram Bhat, who is the plaintiff in the pre- 
sent case and the appellant before me. By 
this decd, Exhibit P-I, the plaintiff was to 
take directly all the emoluments of the watan, 
and apparently to carry on the duties of the 
office of josh? until his debt was satisfied, after 
which the watan was to revert to Gungabai 
free of the incumbrance. The question whe- 
ther interest only or both interest and princi- 
pal were to be satisfied ont of the usnfruct is 
not very clearly set out in the deed, but the 
question has no material bearing on the pre- 
sent case, as will presently appear. Gunga- 
bai died in the year 1904, and thereafter on 
the 5th April 1905, the first defendant, within 
the ‘ jurisdiction ’ of the above joshipan, em- 
ployed the second defendant to perform the 
office of joshi and paid him Rs, 3-8. The 
plaintiff, therefore, putting himself forward as 
a transferee in possession of the joshtpan, and 
as such claiming a monopoly of all the duties 
of a josht in the village, claimed a perpetual 
injunction to restrain the first defendant from 
employing any other josht, and to recover the 
Rs. 3-8 paid to the second defendant. The 
claim was resisted on the ground that Gunga- 
bai’s alienation could not enure beyond her 
life, that plaintiff was not and one Ganpat 
Narayen was the hereditary successor to the 
office, and the second defendant is the deputy 
of Ganpat Narayen and had lawfully acted 
and been paid as joshi. Both the lower Courts 
found that the plaintiff is not the heir to the 
watan after Gungabai, and that his rights 
under the said transfer ceased with her death. 
They have, therefore, concurred in dismissing 
the plaintiff's suit. The plaintiff has, there- 
fore, preferred this second appeal. e 

I am very clear that the appeal must fail, 
and upon one short ground. When estates 
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or emoluments are attached to a hereditary 
office and represent the remuneration to be 
enjoyed by the office-holder for the time being 
in return for his performance of the duties of the 
office, such estates oremoluments areinalienable 
by any office-holder beyond the term of his in- 
cumbency in the office. When he dies or re- 
tires from office the right to officiate devolves 
as if it were land, and the estates or emolu- 
ments attached to the office inseparably de- 
volve with it. An office-holder may, of course, 
transfer his own right. title and mterest, which 
In necessarily only an estate for the term of 
his hfe - but all rights created by such trans- 
fer cease and determine with Jus death. 
len where such a transfer is made to a per- 
son who happens on the death of the trans- 
feror to he the heir to the cffice, fron: and after 
the date of such death the transferee will hold 
by xight of inheritance and not by virtue of 
the transfer. It has been found that the 
plaintiff is not the heir after Gungabai to the 
watan in dispute. He has, therefore, no title 
remaining to sustain the present suit. I am 
in entire concwrence with the view expressed 
in Kupra Gurukal v. Dorasami (1). 

The plaintiff's suit was, therefore, rightly 
dismissed, and I dismiss this appeal without 
notice to the other side. 


a Appeal dismissed. 
1) 6 AL. 76, 





MADRAS HIGH COURT. 
CRIMINAL Reyistoy No. 515 or 1908. 
January 27, 1909, 

Present :—- Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 

Inre VEMI REDDIT LACHA REDDIT 
Penal Code (Act XLV of 1860), 8 176—Criminal 
Procedure Code (Act Vof 1898) » 15 (1) (¢)—Intentronal 
omission to furnish information to public serrant by a 
person legally bound todo so—Tillaye Mayratiate receiv- 
mg information of lors or theft of jewel ~ Failure to 

report to Police Conviction, 

A Village Magistrate was convicted under section 
176, Indhan Penal Code, for omitting to furnish to the 
Polce information that a jewel of the daughter of a 
certain person was cither stolen or lost 

Held, that, n» the information did not relate to tho 
commission of tho non-bailable offence of theft, which 
the Village Magistrate was bound to communicate to 
the Magistrate or Pohee, under section 46 (1) (r) of 
the Criminal Procedure Code, his conviction under 
sec, 176, L P. C , was illegal. 

Case referred for the orders of the High Court 
under gection 435 of the Criminal Procedure 
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Code by ihe Sessions Judge of Nellore in 
his letter No. 591, dated 12th October 1908. 


Facts are given in the following reference 
made by the Sessions Judge -— 

“ I have the honour to refer under section 
435 of tho Criminal Procedure Code for the 
orders of the High Court the following 


"Case — 


l. Inthe month of August 1907, P. W. No. 
2 lost a jewel worth about Rs. 100 in the village 
of Gandavaram. The petitioner, Village 
Munsif of the aforesaid village, failed to 
report the ocenrrvence to the Police. He was, 
therefore, put up for trial under section 176, 
I. P. C., before the Sub-Magistrate of Allur 
after obtaining the required sanction from the 
Supermtendont of Police (C. C. No. 20 A of 
1908). The Sub-Magistvate of Allur found 
him guilty of the offence and sentenced him 
to 15 days’ rigorows imprisonment and a fine 
of Rs. 50, in default to 10 days’ rigorous 
imprisonment on 24th April 1908. 


2. The Deputy Magistrate of Nellore on 
appeal (Criminal Appeal No. 37 of 1908) on 
lith May 1908, while confirming the finding, 
modified the judgment of the lower Court by 
setting aside the sentence of imprisonment. 


3. Iam asked on behalf of the petitioner 
to revise the latter order under section 435, 
Criminal Procedure Code. 

4. On the evidence on record I am of opi- 
nion that the conviction of the petitioner can- 
not štand, especially when there was nothing 
like a formal complaint made by P. W. No. 2, 
the washer to the petitioner, (Village Munsif). 
What appears on the evidence is that the 
petitioner as soon as he heard of the occurrence 
of theft from Ankadu P. W. No. 4 (Talayari), 
sent for P. W No. 2 and asked him what the 
matter was. It is also in evidence that P. W. 
No. 2 would not make a formal complaint even 
though he was asked to do go. 

5. The Chakala. č. e, P. W. No. 2, deposed 
before the Deputy Collector in the depart- 
mental enquiry that ho was not sure if the 
jewel was stolen or lost by his daughter who 
was wearing it. This was his earliest state- 
ment. Subsequently no doubt before the Sub- 
Magistrate in the course of the trial, he would 
sey he complained to “the Village Munsif. 
The witness to my mind appears to be an 
unreliable and untrustworthy man. So his 
evidence ought to be received with great 
caution, 
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6. The prosecution has not proved any 
motive on the part of the petitioner to refrain 
from making the report. The petitioner 
appears to have acted bond fide throughont. 
As soon as he heard about the loss of the 
jewel, ho sent for the Chakala which is sig- 
nificant. 

7. A copy of the Deputy Magistrate's ex- 
planation is herewith sent.” 

Order. —It is clear from the evidence of 
Prosecution Witness No. 2 that the only 
information, that the Village Magistrate—accu- 
sed—had, was that a jewel, belonging to P. W. 
No. 2, was missing, whether because it had been 
stolen or because the daughter of P. W. No. 2 
had lost it. This being so, it cannot be said that 
the Village Magistrate had any information of 
the commission of that offence of theft, which, 
under section 45 (e), Criminal Procedure 
Code, he was bound to communicate to the 
Magistrate or Police. We set aside the con- 
viction against the accused and direct that 
the fine, if paid, be refunded. 

Conviction set aside. 





CALCUTTA HIGH COURT. 
Mis. Crvin Arrear No. 290 or 1907. 
February 16, 1909. 
Present :-—Mr. Justice Brett and 
Mr Justice Fletcher. 
TARUBALA DASI, Osmecror— 
APPELLANT 
versus 
MONI LAL DAS AND OTHERS— RESPONDENTS, 

Civi Procedure Code (Act XIV of 1882), sec. 8311— 
Sale proclamatin—-Understatement of value of property 
by decree-holder—Fraud—Dissuading possible purcha- 
sera—Setting aside sale. 

Where property has been sold at auction for its fair 
valuo, although there was in the sale proclamation 
an understatement of the value of the property on 
the part of the dearee-holder, the sale oannot be set 
aside on the ground that thero was such gross under- 
statement as itself amounted to fraud and dissuaded 
possible purchasers from bidding for the property 
owing to some defect in its title, becauso the under- 
statement has not resulted in the property being sold 
at a loss. Saadatmund v Phul Kuar,2C W. N. 550; 
20 A. 412; L.R. 25 I A. 148 and Mohamed Kala 
Meah v. A. F, Harperink, 13 C. W. N. 249; 9 0. L. J. 
165 (P. 0.);6 A.L J. 84; 5M L.T. 126; 11 Bom. L. R 
227 ; 1 I. ©. 122, distinguished. 

Appeal from the, order of the Sub-Judge of 
Hooghly, dated May 13, 1907. 

Dr. Preonath Sen, for the Appellant. 

Babas Botdo Nath Dutt, Manmohun Dutt, 
Ram Ohandra Majumdar and Dwarka Nath 
Mitter, for the Respondents, 
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Judgment. The present appeal arises out 
of an application made under the provisions of 
secs. 311 and 244 of the Code of Civil Proce- 
dure to set aside the sale of a property called 
Bibir Bagan. The grounds on which the 
application was based were that the property 
was undervalued in the sale proclamation, 
that there was a suppression of the service of 
process and the sale proclamation and that 
this was done by the docree-holders fraudu- 
lently for the purpose of selling the property 
at an insufficient price. It was contended 
that the property was sold at only Rs. 
10,276 whereas, in fact, its value was Rs. 
60,000 and that, in consequence, the judgment- 
debtor had suffered substantial loss. Six 
witnesses were examined on behalf of the 
petitioner to prove the allegations on which 
the application was based. The learned Sub- 
ordinate Judge was of opinion that the evidence 
of those witnesses was not entitled to reliance. 
In the first place, he found that the value of 
the property was not Rs. 60,000, as alleged 
by the applicant, but that the valuc at which 
it was sold, namely, Re. 10,276 was its fair 
value. He disbelieved the evidence of the 
witnesses examined for the applicant to prove 
that there was a suppression of the service of 
notices and he came to the conclusion that the 
applicant had failed to prove that he had 
suffered any loss from any irregularity in 
publishing or conducting the sale or from any 
fraud on the part of the decree-holders. He, 
therefore, rejected the application with costs. 

The judgment-debtor has appealed and, in 
support of the appeal, it has been contended 
that the lower Court has erred in arriving at 
the conclusion that the value of the property 
was not Rs, 60,000 as alleged by the applicant 
but was only Re. 10,276. The evidence 
adduced to prove the valne of the property 
has been read to ns and, after considering it, 
we see no reason for holding that the con- 
clusion at which the learned Judge of the 
lower Court has arrived with regard to the 
value of the property is incorrect. It seems 
that the property consists of rather under 
20 bighas of land, that on this land there are 
three useless tanks and that more than half 
of the land is waste and low, which during 
the rainy season is liable to inundation. As 
regards the land occupied by tenants, it 
appeais that certainly one piece, if not more, 
has a masonry building on it and it is not 
impossible that the tenants have parmanent 
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right in the land occupied by them. In these 
circumstances, we think that no grounds have 
been made ont which would justify us in 
differing from the opinion at which the learned 
Judge of the lower Court has arrived with 
regard to the value of the property. 

_ It has, however, been next contended that 
the sale should be set aside on the ground 
that thera was in the sale proclamation such 
n gross understatement of the value of the 
property on the part of the decree-holders as 
would itself amount to a frand and would 
dissuade possible purchasers from bidding for 
the property on the ground that there was 
some defect in the title, and, in support of this 
conténtion, the cuses of Saadatmund Khan v. 
Phul Kuar (1) and. Mohamed Kala Meah v. 
A. V. Harperink (2), have been relied on. 
In our opinion, these two cases are not on all 
fours with the present case. The second case 
is clearly different as in that case, the appli- 
cant to set aside the sale was the auction 
purchaser who proved that he had been misled 
by misrepresentations as to the property 
made by the selling officer at the time of the 
sale, and their Lordships of the Privy Council 
were of opinion that the sale was bad on the 
ground of that misrepresentation. The case 
of Suadatmund Khan v. Phul Kuar (1) is also 
in our opinion distinguishable from the present; 
for, in that case, the property which was valued 
at Rs. 9,000 was sold for Rs. 670 and it would 


appear that, in view of that fact and the cir- ` 


cumstance that there was a misstatement of 
the value of the property so glaring that it 
appeared to their Lordships that it could 
hardly have been made in good faith and such 
that it would be likely to mislead possible 
bidders, their Lordships were of opinion that 
such a misstatement was not an ordinary 
irregularity but was, in fact, something more. 
_ In the present case, we have already noticed 
that the property has been sold for what the 
lower Court has found to be its fair value and, 
therefore, the misstatement on the part of the 
decres-holdera has not resulted in the property 
being sold at a loss as happened in the case 
on which reliance has been placed. In the 
present case, the rent received from the 
property appears to have been a little over 
Rs. 10 per annum and wo have slraady men- 
tioned that more than half of the property is 
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waste, that there are three useless tanks on it 
and that the rest of the property seems to be 
occupied by tenants as to whom thera seems 
to be some doubt as to whether they have not 
a permanent right in the property. Before 
the decree-holders were allowed to bid at the 
sale, the Judge holding the sale fixed the upset 
price and he fixed it at Rs. 2,000 withont any 
objection by the judgment-debtor and, when 
the property was put up for sale, that was 
the upset price which was mentioned by the 
auctioneer. It is true that the decree-holders 
afterwards bid up to a very high sum for the 
property at the time of the sale, bat the 
learned Subordinate Judge has found and we 
see no reason to differ from him that at the 
time of the sale there was keen competition 
for the property and, that being the case, it 
was not impossible that the decree-holdars 
might have come to the conclusion at the 
time of the sale that the property was ofa 
higher value than they were led to believe at 
the time when they filed the sale proclamation. 
The present case is not, in our opinion, on all 
fours with the two cases decided by their 
Lordships of the Privy Council on which 
reliance has been placed and, as the lower 
Court has come toa distinct finding that the 
property was sold for a fair value, we do 
not think that the points taken in support of 
the appeal can be maintained. 

The result, therefore, is that the judgment 
and order of the lower Court are affirmed and 
the appeal is dismissed with costs. We assess 
the hearing fee at ten gold mohurs, 5 gold 
mohurs to the auction purchaser and 5 gold 
mohurs to the decree-holders. 

Appeal dismissed. __ 
ae 
d 





MADRAS HIGH COURT. | - 
Mis. Orv Arrear No. 190 or 190%. 
j January 12, 1909. 
Present :—Mr. Justice Munro and. 

Mr. Justice Abdur Rahim. 
PONNUSAWMY NADAR AND ANOTHER—- 
APPELLANTS 
VETSUS 


V. DORAISAWMY ATYAR—Responpent. 

Civil Procedure Code (Act XIW of 1882), s. 246— 
Setting of deciess as agzinst each other—Decrers 
should bs bsyore Court for exacution. 

In order to entitle a porson toa claim for setting 
off one decree as against another ib is necessary that 
both the decrees should be before tho Court for 


. 


2468. 
In re PAYINI OHELLATYA. 
execution. Chazmal Das v. Lal Dharam Singh, 24 A 


481, followed , Sinnu Pandaram v. Santhojs Row, 26 
M. 428, roferred to. 


Appeal against the order of the Subordinate 
Judge of Kumbaconam, dated the 15th March 
1907, in E. A. No. 822 of 1906 in E. P. 
Register No. 251 of 1905 in O. 8S. No. 78 
of 1899. < 

Judgment.—What the plaintiff wants to do 
is to set off the decree in Original Surt No. 37 
of 1893 against the decree in Original Suit No. 
25 of 1899. He can only do this, if at all, 
under section 246, Civil Procedure Code. 
This section, however, clearly requires that 
both the decrees should be before the Court 
for execution —Vide Ohajmal Das v. Lal 
Dharam Singh (1). The precise point now 
under consideration wus not raised and decided 
in Sinnu Pandaram v. Santhoji Row (2). The 
above requirement is not satisfied in the 
present case. We reverse the lower Court’s 
order’and restore the order of the Subordinate 
Judge, dated 13th October 1906, with all costs 
subsequent thereto. 


A lall . 
o ries, ppeal allowed 


(2) 26 M. 428, 


MADRAS HIGH COURT. 
Carmina, REFERENGE No. 590 or 1908. 
February 9, 1909. 

Present :—Mr. Justice Wallis and 
Mr. Justice Munro. 


In re PAYINI CHELLAY A—Acousep. 

Penal Code (Act XLV of 1860), s. 499, exc. 9—De- 
famation—Privilege—Defumatory statements by accused 
tm the course of hts examination under section 342, 
Criminal Procedure Code, E 

Statements of a defamatory character made by an 
accnsed person in the course of the statement, which 
he is invited to make under section 842, Criminal Pro- 
codure Code, are privileged. Hayes v Clhiaistian, 15 M. 
414, referred to. 


Oase referred for the orders of the High 
Court under section 438 of the Cruminal Pro- 
cedure Code, by the District Magistrate of 
Godaveri in proceedings, dated 24th Novem- 
ber 1908, 

Order.— We are of opinion that statements 
of a defamatory character made by an accused 
person in the course of the statement which 
he is invited to make under section 342, 
Criminal Procedure Code, must be considered 
privileged. In Hayes v. Christian (1), 1b was 


laid down that statements made by an accused 
(1) 15 M. 414, 
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person or his counselin the ordinary course 
of his defence are privileged, but it was held 
that such privilege did not protect defamatory 
statements against a witness interjected 
during thé examination of such: witness by 
the accused who was represented by counsel. 
Such statements, in the opinion of the Court, 
could not be held to have been made in the 
ordinary course of a legal proceeding and 
were, therefore, not entitled to privilege. In 
the present case we think the complaitt was 
rightly dismissed. 
Order upheld. | 


CALCUTTA H1GH COURT. 
REGULAR Civit APPa No 413 or 1906. 
February 9, 1909. 

Present -—Mr. Justice Sharfuddin and 

Aly. Justice Coxe. 
UMAMOYI DASSYA AND OTHERS— 
DEFENDANTS 2 AND 3—APPELLANTS 
versus i 
RAJA JANKI BALLAV SEN, AND 
ANOTHER PLAINTIF AND DEFENDANT No. 1— 
RESPONDENTS. 

Probute af whole Will does not benome ineffectual 
by degreeg—Executer, mortgagee from—Not bourd to 
anguie into necessity for loun unless speriul circum- 
stances exiyt—Evecutor borrowing on hand-note for 
Government rerenue—Mortgage ececuted 20 years after 
testator 's deuth—No cause Jor enquiry by mortgagee. 

Probate is granted of tho whole Will and adminis- 
tration of the whole estato of the testator, and thore 
is no authority for supposing that they become in- 
effectual by degrees, as tho various legatees die or 
obtain their legacies. Until the estate has been ad- 
ministered and the Will carmed into effect, the ad- 
ministration must be regarded as incomplete and the 
executor as clothed with the powers givon hım by the 
law. 

Unless it is shown that a mortgageo from an exe- 
cutor had notice that tho executor was exceeding his 
powers, or had becn put to enquuy, he 1s ontitled to 
adecreo agamset the estate, and he is uot bound 
to enquire whether tho executor is mortgagmg the 
estato for the proper purposes of administration, 
unless thoro are special circuinstances to put him to 
enquiry. 

If a man lends money on mortgage to an executor 
in Bengal to pay off hand-notes, smd to have been given 
for money borrowed to pay off Government revenue or 
rent, it cannot be held that the mortgagee had notice 
that tho executor was dealing wrongfully with the 
property, or was put to onqmry; nor can it be held 
thut the recital of the fact that part of the consider- 
ation money had oxigmally boen borrowed on hand- 
notes was enough to give the mortyagee notice that 
the executor was oxceeding his powers. 

' Debendra Nath v. Radhika Charan BO. W. N. 135 
and A. L. Seale y. Broun 1. A. 710, referapd to, 
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The principle of English law laid down ın Tangueray- 
Wiliaume and Landon, Inre (1982) 20 Ch D 463 to 
the effect that if the mortgage is executed by the execu- 
tor more than 20 years after the testator’s death the 
mortgagee ought to enquire with the necessity of the 
loan, is not supported by any authority in this 
country. 

Appeal from the decree of Babu Kanti 
Chandra Mukhery, Sub-Judge of Rungpur, 
dated July 30, 1906. 

Babu Surat Ohandra Khan, for the Appel- 
lants. 

Babu Boidya Nath Dutt’ and Hem Chandra 
Mita, for the Plaintiff Respondent. 

Babu Jogesh Chandra Dey, for the Defend- 
ant No. 1 Respondent, 


e Judgment.—The appellants in this case aro 
the daughter and daughter’s son of one Nil 
Chandra Shaha who died in 1881, having 
made a Will of which the lst defendant, one 
Bhairab Chandra Shaha, was appointed exe- 
cutor, and took probate. The suit was 
brought on a mortgage bond, dated the 12th 
December 1908, and excecuted by Bhairab 
Shaha, both for plaintiff and as executor of 
the Will of Nil Shaha. The Subordinate 
Judge of Rangpur has decreed the suit. The 
lst defendant, who contested the suit in the 
Lower Court, has not appealed. The appel- 
lants are the heirs of Nil Shaha who were 
made parties to the suit at their own request. 

The execution of the bond for consideration 
is not denied, but for various reasons it is 
contended that itis not binding on the heirs 
of Nil Shaha. Several points were taken by 
the learned pleader for the appellants, but it 
will not be necessary to deal with them seia- 
tim, as our decisions on tho principal points 
will conclude the appeal. The first question 
that arses for decision is whether the 1st de- 
fendant, atthe time he executed the bond in 
suit, was still executor or not. On this 
question in ow opinion there is no room for 
doubt. The estate has clearly not been com- 
pletely administered, and one debt at any 
rate was still unpaid when the suit was in- 
stituted. Reliance is placed, however, on 
certain proceedings taken by the widow of 
Nil Shaha against the executor. According 
to the Will the executor was to make over the 
estate to the two sons of the testator on their 
attaining majority. No provision was made 
for the contingency of ther dying before com- 
-ing of age. After one of the sons died the 
mother applied for revocation of the probate 
becauge it had become inoperative with res- 
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pect to the share that would have gone to the 
son that died. This was refused. She then 
sued for accounts and obtained a decree for 
half the net profits, which the Court cousi- 
dered that the executor must have received. 
It is argued that this decree was equivalent 
to reducing the estate nto the possession of 
the legatees, so far asthe share of the de- 
ceased son was concerned. We are unable, 
however, to accept this contention. Probate 
is granted of the whole Will, and administra- 
tion of the whole estate of the testator; and 
no authority has been shown us for supposing 
that they became ineffectual by degrees, as the 
various legatees die, ox obtain their legacies, 
Until the estate has been administered and 
the Will carried into effect, it would seem 


‘that the administration must be regarded ag 
‘Incomplete and the executor as clothed with 


the powers given him-by the law. 

In the second place we ore unable to re- 
gard the decree for an account, and thereafter 
for certain moneys found to be due, as reduc- 
ing the legacy left to the second deceased son 
into possession, The executor continued to 
be in possession of the property and to deal 
with it as before. His position with respect 
to ıt remained unchanged and we see no rea- 
son for supposing that it was converted from 
that of an executor to one, of a guardian 
manager of the deceased son’s heirs, 

We think, therefore, that at the time that 
the bond was execnted the Ist defendant was 
in the position of an executor. We have next 
to decide whether his acts are binding on the 
estate. : 

Now we do not propose to deal at length 
with the question what powers an executor 
has, which has been very fully discussed, be- 
cause this is not & smut between the executor 
and the heirs, but .between the mortgagee on 
the one side and the exeoutoy and the heirs on 
the other, and 1618 perfectly clear that unless 
the heirs can show that the mortgagee had 
notice that the executor was exceeding his 
powers, or had been put to enquiry he is en- 
titled to a decree against the estate. The 
powers of an executor of a Hindu Will in Ben- 
gal to mortgage the estate are laid down in 
section 90 of theeProbate and Administration 
Act; 1881, and section 269 of the Succession 
Act, 1865, and cannot be gainsaid. Nor is the 
mortgagee bound to enquire whether the 
executor is mortgaging the estate for the pro- 
per purposes of administration unless there 
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are special circumstances to` put him to en- 
gquiry. In this case as wo think that the 
appellants have wholly failed to show that 
the mortgagee had any reason to suspect that 
anything was wrong, it is nnnecessary to oon- 
sider whether as a matter of fact anything 
was wrong or not. But we would guard our- 
selves from being supposed to admit that the 
mortgage was in itself without justification. 

The bond in suit was executed by the Ist 
defendant, both as executor and also on his 
own account on the 12th December 1908. 
The consideration was Rs. 50,000 made up 
with interest as follows. 


Rs. 
Mortgage in favour of mortgagee ... 23,251 
Do. do. mortgagee’s wife 4,000 
Do. do Nobin Shaha 4,500 
Do. do Mohesh Shaha 1,500 
Do. ` do. | Ratan Chand 5,000 
Hand-note to Rant Mal and Moti f 
Chand 1,850 


The first of these items namely the bond 
for Rs. 23,251 was executed in 1899. The 
money was taken to pay off mortgages and a 


hand-note of an unspecified amount and also - 


to pay off certain decrees for the rent and 
premium of ‘a certain paint lease, to which 
we will refer later. The bond of Rs. 4,000 
in favour of the plaintiff's wife, of which he 
may well be supposed to have been aware, 
was taken to pay off two hand-notes of Rs. 500 
and 600 respectively in favour of the plaintiff 
and his wife. In the bond these sums are said 
to have been borrowed to pay off Government 
Revenue, but in the hand-notes themselves the 
money is said to have been taken by the 
lst defendant for his own necessity. The 
bond in favour of Ratan Chand recites a pre- 
vious mortgage for Ra. 3,000 and this previous 
mortgage recites that some portion of this 


amount of Rs. 3,000 had been borrowed on ` 


hand-notes in order to pay off Government 
Revenue. : 

So far as the liability of the Ist defendant 
arises out of hand-notes, it is argued on the 
strength of the decision in Debendra Nath 
Biswas v. Radhika Charan Sen (1) that the exe- 
cutor could not charge the estate with moncy 
borrowed by him on hartd-notes, and that, 
therefore, the plaintiff had notice from the 
recital of these hand-notes in the mortgages 
that the executor was exceeding his powers 
and ought to have enquired into the necessity 

(1) 8 0. W. N. 186. 
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of the loans. So far as regards the mortgage 
to Ratan Chand we think that this argument 
is of no weight. The hand-notes are not re- 
cited in the last mortgage and the plaintiff 
was not bound to examine the whole previous 
history of the executors’ dealings with Ratan 
Chand. But even as regards the hand-notes 
récited in the bond in suit we do not think 
that we are bound by the ruling cited above 
to hold that if a man lends money to an exe- 
cutor in Bengal to pay off hand-notes baid to 
have been given for money borrowed to pay 
off Government Revenue or rent he has notice 
that the executor is dealing wrongfully with 
the property and is put to enquiry, The 
ruling is based on the practice in Englartd 
wHere summary sales for revenue or rent do 
not prevail and deals with a very different 
state of things to the position of the Ist de- 
fendant in this case. It would, in our opinion, 
be dangerous in these provinces to throw any 
unnecessary obstacles in the way of an exe- 
cutor trying to obtain money to save the es- 
tate from sale for arrears of revenue or rent. 
In the present case the money covered by 
hand-notes is small compared with that cover- 
ed by mortgage. Evidence has been given 
that it was taken to pay off revenne or rent. 
The whole amonnt was ultimately covered by 
the mortgage in suit,’ and in these circum- 
stances we are not prepared to draw any dis- 
‘tinction between the different items in the 
consideration for the mortgage or to hold that 
the recital of the fact that part of the con- 
sideration money had originally been borrow- 
ed on hand-notes was enough to give the 
mortgagee notice that the executor was exceed- 
ing his powers. That an executor may 
mortgage the estate to pay debts incurred in 
the course of administration seems clear from 
the decision A. L. Seale v, Brown (2). 

But the appellants’ principal ground of 
attack relates to the patni, to which we havo 
already referred. About half the considera- 
tion for the bond in suit was the discharge of 
the previous bond of 1899 in favour of the 
plaintiff, and the balk of the consideration of 
that bond was taken to pay off decrees for the 
rent and premium of the patni. It appears 
that the first defendant took the patni some 
years after the testator died both as executor 
and on his own account. The property was one 
that had belonged to the executor, the tes- 
tator, and onc Jogamohun in equal shares’ 

(2) 1. A. 710. e 
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The executor took the patni under Jogamohan. 
This transaction is much attacked. It is 
urged that he was restricted by the Will from 
taking a lease of property, and that leaving 
the Will ont of consideration an executor is 
not entitled to take property on lense. It is 
also urged that the transaction was a ruinous 
one for the estate. i 

We do not think that there is anything in 
the Will itself to debar the executor from 
takittg property on lease. Whether he can 
or cannot take a lease under his general 
powers as an executor, and whether this 
particular transaction was or was not to the 
benefit of the estate may be doubtful, though 
as tê the last point the facts that the executor 
was equally interested in the lease and that 
the family have acquiesced in it for many 
years, though the members have been liti- 
gating with each other about the estate, in- 
dicate that the lease was not wholly impru- 
dent. It may often be wise for a co-sharer in 
property to pay a price for another share in 
the same property, which an outsider could 
not prudently afford. But be that as it 
may, the defects, if there are any, of the tran- 
saction cannot affect the plaintiff, unless he 
was aware of them and they were sufficient to 
give him notice that the executor was mis- 
applying the funds of the estate. 

Now in the first place, there is no real rea- 
son for supposing that the plaintiff knew that 
the paint had been taken after Nil Shaha’s 
death. In the decrees which were satisfied 
out of the consideration money of the mort- 
gage of 1899 the date of the paint is given. 
But the plaintiff cannot be held fixed with 
notice of every detail recited in the decrees. 
There is nothing to show that he ever saw 
the decrees and he was not bound to examine 
them before lending the money. Even if he 
did sea the date of the patni, he might not 
have known that it was after the death of Nil 
Shaha. 

It is contended that as the decrees were 
passed against Bhairab Shaha by name and 
not against Bhairab Shaha as oxecntor, that 
fact was sufficient to. show the plaintiff that 
Bhairab Shaha’s powers-had terminated. But 
this contention also seems to us untenable, as 
we have said the plaintif may not and need 
not have seen the decrees at all. If he did 
see them the description of the defendants 
could not possibly have warned him of any 

-thing moye than that Bhairab Sheha had ceased 
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to be the executor. But Bhairab Shaba is still 
executor of the estate, and if tho plaintiff had 
profited by the warning supposed to have been 
given by the decrees and enquired into the 
facts, he would only have discovered that 
Bhairab Shaha was still executor and entatled 
to exercise the powers vested in executors by 
section 90 quoted above. The addition of 
other parties could not have given the plaint- 
iff, supposing that he saw the decrees at all, 
any warning that the executor had been deal- 
ing wrongfully with the estato funds and 
would provoke no enquiry on that point. 
Even in the present suit the appellants have 
at their own request been substituted as 
parties, and are not represented by the exe- 
cutor though in our opinion the testators’ es- 
tate is still vested in him. We do not think, 
therefore, that the description of the parties 
to the decrees paid off by the bond of 1899 
benefits the appellants in any way. 

Nor is the description of the executor in 
various bonds as guardian of the minors of 
any importance. We are told that the terms 
has been mistranslated and should really be 
rendered as executor. But be that as it may, 
the use of terms of that kind in Moffusil in- 
stuuments is much too loose to justify us in 
construing the term strictly and building an 
an inference upon it. 

Mention has been made of the facts that the 
plaintiffs agents made enquiries in the Regis- 
tration Office before the mortgage was ccept- 
ed, and it is argued that this must have 
informed them of the various transactions en- 
tered into by the executor. But it cannot 
possibly be held that this was sufficient to 
warn the plaintiff that the executor was mis- 
managing the estate. Finally reference is 
made to the decision in the case of Tangueray- 
Willaume and Landon, In re (8) and it is argu- 
ed that as the mortgage was executed more 
than 20 years after the testato.’s death that 
fact should have made the mortgagee enquire 
into the necessity of the loan, But the princi- 
ple laid down in that decision is not support- 
ed by any authority in this country and the 
circumstances of that case differ wholly from 
those of the case under appeal. 

The result is that in our opinion the mort- 
gage in suit was executed “by Bhairab Shaha 
both on his own account and as an executor 
at atime when he was clothed with the full 


powers of an executor under section 90 of the 
(8) (1882) 20 Oh. D. 485, 
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P. and A. Acb 1881. We find no reason for 
supposing that the plaintif was aware that 
the executor was exceeding his powers, assum- 
ing for the sake of argument, and for the sake 
of argument alone, that the executor was ex- 
ceeding his powers. We think that there.was 
nothing in the circumstances of the case to 
provoke suspicion or to make an enquiry in- 
cumbent on the plaintiff. Inthis view of the 
matter the decree of the Subordinate Judge 
must be affirmed. 

The lst defendant has appeared and asks 
for his costs but we are not inclined to grant 
this prayer. The Subordinate Judge thinks 
that he has probably mis-managed the estate 
and there can be no doubt that he has been 
grossly dilatory in completing the administra- 
tion and that this appeal has been rendered 
possible by his conduct. 

The appeal is dismissed and the appellants 
will pay the plaintiffs’ costs, 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Cryin AppeaL No, 888 or 1905. 
February 5, 1909. 

Present :—Ma. Justice Mookerjee and 
Mr. Justice Carnduff. 
NARAYAN CHANDRA SINGHA AND 
OTHERS-—DEFENDANTS—ÅPPELLANTS 
versus 


BASANTA KUMARI DASI AND otuprs— 


Piaintirrs—REesponDEexTs 

Limitation Act (XV of 1877), Sch. II, Arts 142 and 
144—~-Possession—Discontinuance of possesston— Waste 
land--Presumption of possession—-Co-vwner possession 
of-——-Not adverse to other co-ownera—~Possession of one 
parcel, 

In the case of jand, which is waste and unfit for 
uso, tho prosumption of law is that possession is with 
tho rightful pwner. Mohamed Aly Khan v Khoja 
Abdul Gunny, 90 744, (F B.), followed. 

The law will never construe a possession tortious 
unless from necessity, and ıt will consider every 
possession lawful, the commoncement and continuance 
of which 18 not proved to bo wrongful Jogendra 
Nath Rar v Balades Das, 35 C 961, followed. 

Theroforo, where the plaintiffs and defendants are 
co-owners and prima face the possession of one co- 
owner 15 on bohalf of all, the mere fact that the 
plaintiffs are unable to show that they exercised any 
overt act of ownership over the land in dispute within 
12 years before surf docs not justify the inference 
that thorc has been a discontinuance of their posses- 
sion, for they are entitled to rely upon the possession 
of their co-owners as their possessidu till such time ag 
sa possession of the co-owners becamo hostilo to 

em, 


Where there is nothing to show that all the disput- 
ed parcels of land formed one proparty, the mere 
fact that the defendants dispossessed the plaintiffs of 
the first parcel would not justify the mference that 
tho acts of possession which they exercised over the 
parcels ought to be attributed to their character, not 
of co-owners but of trespassers 

Appeal from the decree of the Sub-Judge of 
Hooghly, dated February 18, 1905, modifying 
that of the Munsif of that place, dated March 
21, 1904. 

Babu Jadu Nath Kanjilal, for the Appellants. 

Baba Chandra Sekhar Banerji, for the Res- 
pondents. 


Judgment —A preliminary objection has 
been taken to the hearing of this appeal on 
the ground that respondent No 3 died oh the 
18th December 1905, that an application was 
made to substitute his legal representatives 
on the 3rd May 1906, that the substituted 
respondent died on the 16th May 1906, and 
that his legal representative was not brought 
on the record till the 3rd December 1906. 
The Court below has, however, found that 
the appellants dad not become aware of the 
death of the substituted respondent within 
six months from the time of his death. We 
must consequently overrule the objection that 
the representative of respondent No. 3 bas not 
been brought on the record within time. It has 
next been argued that respondent No. 2 died 
on the 20th December 1906, that on the 11th 
June 1907 an application for substitution was 
made in which it was stated that his infant 
son was his legal representative, that sub- 
sequently another application was made in 
which it was stated that child born was not 
a boy but a daughter and that, therefore, the 
legal representative of the deceased was the 
widow who was thus not brought on the 
record till the 10th August 1907. Under the- 
circumstances, we are satisfied that the delay 
was due to bond fide mistake, and that the 
legal representative of respondent No. 2 must 
be troated as brought on the record within 
time. The preliminary objection fails and 
the appeal, therefore, must be heard on the 
merits, 

The subject matter of the litigation consists 
of five parcels of land, Of these the first is 
homestead land, the second, waste land, the. 
third and fourth, tanks, and the fifth, a silted 
up bed of a tank which 1s apparently of no 
use. The plaintiffs claimed exclusive title to 
the first parcel and a third share in the other 
parcels, The defendants denied their title 
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and alleged that éven if they had at any time 
any title to the parcels, their right had 
been extinguished by limitation. The Court 
of First Instance found, upon the question of 
title in favour of the plaintiffs, and held upon 
the question of limitation, that the plaintiffs 
were in possession of all the plots within 
twelve years of the suit alleged by them. In 
this tiew of the matter, the Munsiff gave the 
plaintiffs a decree in full as prayed. Upon 
appeal by the defendanis, the Subordinate 
Judge has held that the claim of the plaintiffs 
as regards the first plot is barred by limi- 
tation, As regards the other four plots, he has 
found that inasmuch as the parties were co- 
owners and the alleged acts of possession of 
the defendants were of a character which 
would not enable the plaintiffs to infer that 
they had set up a hostile right in disclarmer 
of their title and ownership, the plaintiffs 
were entitled to succeed. He accordingly 
allowed the appeal in part, and dismissed the 
claim as regards the first plot and affirmed 
the decree of the first Court as regards the 
remainder. : 

The defendants have now appealed to this 
Court on the ground that the view taken by 
the Subordinate Judge is erroneous and that as 
the plaintiffs came to Court upon the allega- 
tion of previous possession and dispossession, 
the case is governed by Article 142, Schedule 


II of the Limitation Act. In our opinion- 


there is no foundation for this contention. 
As regards the second and fifth plots it is 
quite clear upon the facts found, that whether 
Article 142 or Article 144 be held to apply, 
the plaintiffs are in time. These plots have 
been found to be waste and unfit for use; 
the presumption of law, therefore, is that 
possession is with the rightful owner and 
upon the authority of one of the cases upon 
which reliance was placed by the learned 
Vakil for the appellants, namely, the 
decision of a Full Bench of this Court in the 
case of Mohamed Ali Khan v. Khoja Abdul 
Gunny (1), the plaintiffs would clearly be 
entitled to succeed as regards these two 
parcels of waste land. As regards the re- 
maining two parcels, namely, the two tanks, 
we are of opinion that the view taken by the 
Subordinate Judge is correct. The learned 
Vakil for the appellant contended that if 
there was no dispossession there was at least 
“discontinuance of possession on the part of 
(1) 9 0, 744, 


the plaintiffs, This argument is obviously 
fallacious. The plaintiffs and defendants aro 
co-owners and prima facie, the possession of 
one co-owner is on behalf of all The mere 
fact, therefore, that thé plaintiffs are unable 


.to show that they exercised any overt act 


of ownership over these two parcels within 
12 years before suit does not justify the in- 
ference that there has been a discontinuance 
of their possession. They are entitled to 
rely upon the possession of their co-owners 
as their possession, till such time as the 
possession of the co-owners became hostile to 
them ‘The principle applicable to cases of 
this description was fully explained in the 
decision of this Court in Jogendra Nath Rat 
v. Baladeo Das (2) . As was observed in 
that case the law will never construe a 
possession tortious unless from necessity. On 
the other hand, it will consider every posses- 
sion lawful, the commencement and continu- 
ance of which is not proved to be wrongful, 
and this upon the plain principle that every 
man shall be presumed to act in obedience to 
his duty until the contrary appears. Con- 
sequently whereas the possession of a stranger 
is prima facie hostile, the possession of a co- 
owner is not necessarily an act of dzssetsin. 
The learned Vakil for the appellants, however, 
argued that the act of possession in this 
particular case ought to be construed as 
hostile to the plaintiffs. He pointed ont that 
his clients had taken exclusive possession of 
the first parcel which was homestead land and 
contended that that circumstance alone ought 
to have been treated as snfficient notice to the 
plaintiffs, that possession of the defendants 
in respect of the other parcels which were 
joint property was assumed under a similar 
hostile intention. In our opinion, this con- 
tention also is fallacious. There is nothing 
to show that all the parcels formed one pro- 
perty ; the mere fact, therefore, that the de- 
fendants dispossessed the plaintiffs of tho 
first parcel would not justify the inference 
that the acta of possession which they exercis- 
ed over the parcels ought to be attributed to 
their character, not of co-owners but of 
trespassers. There is besies an important 
circumstance which shows that there was 
no discontinuance of possession on the part 
of the plaintiffs. The learned Munsiff has 
found that the plaintiffs had 4 bigkas of land 
in the vilago of which tlfey have continued 
(2) 35 0. 961. i 6 
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in possession. This finding has not been 
expressly confirmed by the Subordinate Judge 
but at the same time there is nothing to show 
that the finding was challenged on behalf of 
the present appellants before the lower Ap- 
pellate Court. Now this fact showa that 
there was no intention on the part of the 
plaintiffs to abandon the village as was sug- 
gested by the learned Vakil for the appel- 
lants and if they continued to be residents of 
the village, the inference does not by any 
means follow that they intended to abandon 
the four parcels which they held jointly 
with the defendants. 

For these reasons we must hold that the 
view taken by the Subordinate Judge is 
correct and cannot be successfully challenged 
in second appeal. The appeal fails and must 
be dismissed with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Crvm Ruiz No. 3491 or 1908. 
January 22, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 
SHITAL CHANDRA BATRAGHE— 
PLAINTIFE—PETITIONER 
versus 
MANIK CHANDRA HAZRA. AND OTHERS- 
Dersenpants-——Oprosits Party. 

Oontract Act (IX of 1872) s. 45-—Right of suit by 
one of serveral joint promisees—Refusal of others to jom 
as co-plaintif-—Notice of surt to them-—Special title— 
Succession Certrficate—Share of debt due to the deceased 
—Production of Certificate before decree, sufficient 

One of several joint promisees may sue alone, if 
he shows somo special title to do so; for example, 
a refusal or an incapacity to joinon the part of the 
other promisees, for no porson can be added as a 
plaintiff without his own consent, Pyare Mohun v, 
Kedar Nath, 26,C 409 (E B) and Mahomed Ishaq, v. 
Sheikh Akramul, ug, 60, L. J. 658 (666-570), followed. 

Hammond v Schofield, (1891) 1 Q B 453, Fricker v. 
Tan Grutten, (1896) 2 Ch 649, Cullen v. Knowles, 
(1898) 2 Q. B. 380, Adams v. Paynter, (1844) 1 Collyer, 
530, 68 Eng Rop. 680, Luke v South Kensimgton 
Hotel Co. (1879) 11 Ob. Div 121, NuUmadhab v, Ishan 
Chandra 25 O 787, reforrod to 

But it is not enough to place the other joint pro- 
misecs, merely on the record as co-defendanta: they 
must also have notice of the suit. 

A Succession Certificato has to be taken in respoot 
of only the share of the applicant in tho dobt due 
to the deceased. Ram Narain v. Ram Chunder, 18 
O 86, referred to. 

The production of a Succession Certificate ia not a 
condition precedent to the institntion of a amt: it ia 
sufficient if it is produced at any time before the 
decree is made Kammathi v. Mangappa 16 M. 454, 
referred to. e 


Civil Rule against the decision of Babu 
Radha Nath Sen, Sub-Judge, Ist Class, of 
Jessore, exercising the powers of a Court of 
Small Causes, dated the 15th June 1908. 

Babu Hara Prosad Ohatterzi, for the 
Petitioner. 

Babus Mohendra Nath Roy and Krishna 
Prosad Sarvadhtkary, for the Opposite Party. 

dadgment.—On the 14th July 1901, Manik 
Chand Hazra, Priya Nath Hazra and Notobar 
Hazra executed an instalment bond in favour 
of Kedar Nath Bairagi and Shitel Chandra 
Bairagi. Kedar Nath died in April 1902 and 
his interest in the debt was inheriteé by 
his widow Monoda Sundari, who on the 12th 
April 1908, executed a deed of transfer of her 
interest in the debt to Shital Chandra. On 
the 15th April 1908, Shital Chandra com- 
menced the action out of which the present 
proceedings arise in the Court of Small 
Causes at Jessore, for recovery of the money 
due upon the instalment bond. He joined as 
defendants Manick, Priya Nath and the 
representatives of Notobar who had meanwhile 
died. He also joined as pro forma defendant 
the widow of Kedar Nath whose interest in 
the debt he had purchased. The principal 
defendants resisted the claim on various 
grounds, amongst which it is sufficient to 
mention that they denied the reality of the 
transfer by Manoda Sundari to the plaintiff 
and contended that the suit could not proceed 
till a Succession Certificate had been taken out 
in respect of the estate of Kedar Nath. The 
Small Cause Court Judge held that the snit 
could not proceed without a Succession Certi- 
ficate and dismissed the entire claim. He 
observed that there was no proof that the 
pro forma defendant had been properly served 
with notice of the snit and further doubted 
the reality of the transfer by Manoda Sundari 
in favour of the plaintiff. We are now 
invited by the plaintiff to discharge this decree 
of dismissal undor section 25 of the Provincial 
Small Canse Courts Act. 

In support of the Rule it has been argued 
by the learned Vakil for the petitioner that 
as a Succession Certificate was necessary at 
most in respect of the share of the debt 
which belonged to the deceased creditor 
Kedar Nath, the Small Caure Court Judge 
ought to have tried the suit on the merits 
and made a decree in respect of the share of 
the plaintiff Shital. It has been strenuously 
contended, on the other hand, that under 
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sectioh 45 of the Indian Contract Act a snit 
to recover the debt can be maintained onlý 
jointly by the plaintiff and the representa- 
tive of the deceased creditor and if the latter 
is not in a position to enforce her righta by 
reasop of her omission to take out a Succes- 
sion Certificate, the plaintiff 18 without a re- 
medy. After careful consideration of the 
arguments addressed to us-on both sides and 
of the authorities to which we shall presently 
refer, we have come to the conclusion that 
the contention of the defendants ought not to 
prevail. 

e Section 45 of the Indian Contract Act, 
which deals with the question of devolution 
of joint rights provides that when a person 
has made & promise to two or more persons 
jointly, then, unless a contrary intention 
appears from the contract, the right to claim 
performance rests as between him and them, 
with them, during their joint lives and after 
the death of any of them with the representa- 
tives of such deceased person jointly with 
the survivor or survivors, and after the death 
of thé last survivor, with the representatives 
of all jointly. Ona strict interpretation of 
this it may be contended that if there isa 
promise by X in favour of A. and B. it does 
not mean a promise by X in favour: of A 
plus a promise by X in favour of B (Leake 
on Contracts 5th Edition p. 299). But does 
it necessarily follow that if A or B sues X 
there is no cause of action to sustain the 
suit P The pule which prevailed in England 
when forms of pleading were strict and 
artificial was no doubt that under the cir- 
cumstances stated, neither A. nor B could sue 
alone, Scott v) Godwine (1), Petrie v. Bury (2) 
Witherall v. Langston(3). Butas is well known 
the rigour of this rule, originally inflexible, 
has been mitigated to this extent, that ono of 
several joint promisees may sue alone, if he 
shows some special title to do so, for example 
a refusal or an incapacity to join on the part 
of the other promisees for no person can be 
added as a plaintiff without his own consent. 
Hammond v. Schofield (4) ; Fricker v. Van 
Grutten (5) ; Oullen v. Knowles (6) ; Adams 
v. Paynter (7); Luke v. South Kensington 

R 1 Bos. & Pul. 69. 
. (2) 3 B. 0. 358, 
A 1 Ex Ch. 684 

4 et 1 Q. B. 458. 
(5) (3896) 3 Oh. 649. 


(8) (1898) 2 Q. B. 380. , 
(7) (1844) 1 Collyer 530; 68 Eng. Rop. 530. 


Hotel Company (8). In the case last 
mentioned a suit to enforce a mort- 
gage was commenced by one of the thres 
trustees; the remaining two were made 
defendants as they had precluded themselves 
by their conduct from joining as co-plaintiffs. 
Upon objection taken that the suit as framed 
could not proceed, Sir George Jessel M, R. ruled 
that the snit was maintainable on the broad 
ground that one of several mortgagees could 
maintain an action to foreclose the mortgage 
making the others as co-defendants, ifthey were 
unwilling to be joined as co-plaintiffs or had 
done some act which precluded them from 
being plaintiffs. The principle which under- 
lies this decision is applicable to this conntry 
a8 was finally settled by a Full Bench of this 
Court in Pyari Mohun Bose v. Kedar 
Nath Roy (9). There the question arose in 
connection with a suit for rent and it was 
held that although as a general rule all co- 
contractors ought to be joined as plaintiffs, a 
suit by one would not be bad if the others 
were joined as defendants and if there was 
good reason for not joining them as plaintiffs. 
It was pointed out by the learned Chief 
Justice who delivered the judgment of the 
Full Bench that if the plaintiff joined the 
co-contractors as defendants and objection 
was taken by the contesting defend- 
ants at the trial the co-defendants might 
be asked whether they were agreeable 
to be joined as co-plaintiffs, If they consent- 
ed they might be transferred at once to the 
category of plaintiffs and if they objected 
they would continue to be co-defendants. If 
they did not appear or were not represented 
at the trial, their absence might be taken to 
indicate that they did not wish to be made 
co-plaintiffs, in which case the trial could 
proceed with them as co-defendants. This. 
view is also supported by the decision of this 
Court in Mahomed Ishag v. Sheikh Akramul Hug 
(10), where the nature of the right of a joint 
promisee is fully analysed and it is pointed out 
that one of several joint contractees may ste to 
enforce his share of tho obligation, if the other 
co-contractees are joined as defendants. Now 
in the case before us the pro forma defendant 
did not take out a Succession Certificate and 
consequently even if she joined as a co- 
plaintiff, no decree could be made under 
8 (1879) 11 Oh. Div. 131. 


9) 260.409, (F. B.) 4 
(10) 60 L. J. 558 (568-670). | 
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section 4 of the Succession Certificate Act 
in respect of the share of the debt inherited 
by her from her husband. It was suggested, 
however, by the learned Vakil who appeared 
to show cause that a Succession Certificate 
would be required in respect of the whole 
debt. There is obviously no foundation for 
this contention. Section 4 of the Succession 
Certificate Act makes a certificate necessary 
only in respect of the debt due to the deceas- 
ed person. It cannot be suggested here that 
the whole of the debt was due to the deceas- 
ed creditor, because in that view, the whole 
of it would be equally due to the other 
creditor, the present plaintiff, who would 
thus be erititled to maintain an action for the 
whole himself without a Succession Certificate. 
The decision of this Court in the case of 
Ram Narain v. Ram Ohunder (11), makes it 
quite clear that the certificate bas to be taken 
in respect of only the share of the debt due 
to the deceased. This case, also, shows that 
the suit shonld be brought ordinarily by all 
the creditors or their representatives ; it does 
not, however, decide what the result would 
be if some of the creditors commenced the 
action and joined the others as co-defendants 
because they were erther unwilling or unable 
to join as co-plaintiffs. 

It may be observed that the High Courts 
of Bombay, Madras and Allahabad have all 
decided that in the case of debts due to 
trading partnerships, ın which it happens that 
one of the partners is dead, it 18 not neces- 
sary to join as plaintiff any representative 
of the deceased partner, Moti Lal v. Qhella- 
bhai (12) ; Vatdyanatha v. Chinnasamd (13) ; 
Debi Das v. Nirpat (14). Tt is not necessary 
for our present purpose to examine the 
principle upon which these decisions are 
founded ; it is enough to hold that in view 
of the decision of the Full Bench of this 
Court in Pyari Mohun Bose v. Kedar Nath 
Roy (9) even upon the rule adopted in Ram 
Narain v. Ram Ohunder (11) itis open to a 
creditor to maintain an action for recovery of 
the debt, if the other creditor is joined as a 
co-defendant and if there is good ground for 
not joining him as a° co-plaintiff. The posi- 
tion, of course, might have been different if 
there had been any statutory provision, ap- 


(11) 18 C 86. 

12) 17 B. 6 

a 17 M 108. ii 
(14) 20 A. 365. 


plicable to the case, of the nature contemplat- 
ed by section 188 of the Bengal Tenancy Act 
which makes it obligatory upon all joint land- 
lords to sue as co-plaintiffs in suits of certain 
description. 

The view we take is also supported by the 
principle which underlies the decision of this 
Court in the case of Nelmadhub v. Ishan 
Chandra (15), where it was ruled that when 
some only of several proprietors of an estate 
have registered their names under the Land 
Registration Act and the others have omitted 
to do so it is open to the registered proprietors 
to recover a decree for their share of the reat 
if the unregistered co-sharers are joined as 
parties defendants to the suit On all these 
grounds we must hold that the contention of 
the defendants that the plaintiff is not en- 
titled to any relief even in respect of his 
share of the debt because the joint creditor 
18 dead and his representative has not taken 
out certificate under the Succession Certificate 
Act, is not well-founded on principle and is 
not supported by any of the authorities. 

Our attention, however, has been invited to 
the circumstance that there is no proof that 
notice of the suit was served upon the pro 
forma defendant Monoda Sundari. Of course, 
16 is not enough to place her merely on the 
record as co-defendant, she must also have 
notice of the suit. We accordingly direct 
that when the case goes back for retrial, the 
plaintiff do take steps to serve notice of the 
suit upon her. If she appears or is represent- 
ed at the hearmg and expresses a desire to be 
joined as a co-plaintiff her name will be 
transferred to the category of the plaintiffs. 
She will also have an opportunity to take out 
a Succession Certificate during the pendency 
of the suit because, as has been repeatedly 
held, the production of a Succession Certificate 
is not a condition precedent to the institution 
of a suit ; it is sufficient if itis produced at 
any time before the decree is made. Kam- 
maihi v. Mangappa (16). If, however, she 
does not take a Succession Certificate, or does 
not produce any, during the pendency of the 
snit, the Small Cause Court Judge will decide 
the case on the merits and if he is satisfied 
that the claim is well-founded, he will give 
the plaintiff a decree in respect of what may 
be established to be hia share of the debt. The 
plaintif will be at liberty to amepd the 
Na 25 C. 787. i 
(16) 16 M. 454, - 
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plaint, if necessary, should the pro forma 
defendant consent to join as co-plaintiff. 

The Rule is, therefore, made absolute, the 
decree of the Small Cause Court discharged 
and the case remitted’ for retrial in accord- 
ance with the directions given above. Under 
the circumstances of the case, we make no 
order as to costs in this Court. 

Rule made absolute. 


. 





CALCUTTA HIGH COURT. 
SECOND Crvir Arrean No. 1775 or 1906. 
February 5, 1909. 

Present :—Mr. Justice Brett. 
NILADRI MOHANTI AND oTHERs— 
PLarntives—~APPELLANTS 
Versus 
BICHITRANUND ROY AND oTHERS-—~ 
DerenDants—~-RESPONDENTS. 

Rent Rscovery Ast (X of 1859), ss. 27 and 108— 
Transferee of tenure —Not registering name as tenant m 
landlord’e sherista—Purchase in execution of subsequent 
rent decres against registered t nant—Priordy of title— 
What passes at sale under s. 108, of the Act X. 

There is a distinct provision in s. 27 of Ach X of 
1859 that the transferee of a transferable tenure shall 
have his name registered as tenant in the landlord’s 
sherista ; and if he fails to comply with the provision 
of the law, he or a personclaiming through him cannot 
be allowed in a subsequent suit to contest the -title of 
a bona fide parchaser for value of the same tenure 
sold ander sec. 103 of the Act in execution of a 
decree for rent obtained, by the landlord against the 
registered tenant. 

What passes at a sale under sec. 108 of the Act 
is the tenure itself and not merely the right, title 
and interest of the jadgment-debtor in the tenure. 

Bichitranund Roy v. Behary Lal Pundit, 6 C. L. J. 
88, Patut Shahu v. Hari Mahanti, 27 0.789, ; Sham 
Chand v. Brojo Nath Pal, 21 W. B. 94, followed. 

Afras Molla v. Kulswmunnssaa Bibi 4 O. L. 
J. 63; Kristo Ohunder Ghose v. Raj Kristo, 12 ©. 24; 
Doorgadhur Biswas v. Huro Mohinee Deb: 18 O. W. N. 
270, ; Nund Lall Roy v. Gooroo Churn 15 W. B. 6, Grish 
Ohunder Mitter v. Sheikh Jhokoo, 17 W. B, 852 dis- 
tinguished. 

Appeal from the decree of the District 
Judge of Cuttack, dated July 27, 1906, revers- 
ing that of the Munsif of the same place, dated 
November 28, 1905. 

Baba Susil Madhub Mullick for the Appel- 
lants. 

Dr. Preo Nath Sen and Babu Girish Chandra 
Pal, for the Respondents. 

Judgment. —The present appeal arises ont 
of a suit for declaration of title to, and re- 
covery of possession of, certain lands as Lakhi- 
raj Bajeapti lands. The first Court gave the 
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plaintiffs a decree, but the lower appellate 
Court has eveisdd. the judgment of the Court 
of First Instance and has diaisna theplaint- 
iff’s suit. 

The case for the plaintiffs was that the 
Lakhiraj Bajeapti tenure, a portion of which is 
the subject of the present suit, was sold in 
1900 in execution of a simple money decree, 
obtained by the defendant No. 9 against the 
defendant No. 1 and the father of the defend- 
ant No. 2, and was purchased by the defend- 
ant No. 9 himself. The defendant No. 9 
afterwards sold, the land in suit, which is a 
portion of the’aforesaid tenure, to the plaintiffs 
in October 1901. The defendants Nos. 4 to 8, 
who are the 8 annas co-sharers landlords of the 
estate, in which the Lakhivag tenure is situated, 
brought a suit for arrears of rent against the 
defendants Nos. 1 and 2 and, on the 28th 
January 1902, put the tenure to sale. The 
defendant No. 3 purchased it at that sale and 
was put in possession. The defendant No. 3 is 
the contesting defendant in the present sut. 
The plaintiffs appear to have contested the pur- 
chase of the defendant No. 3 on the grounds, 
frst, that they had obtained their title from a 
previous purchaser in execution of a Civil 
Court decree and, secondly, that the purchase 
by the defendant No. 3 was collusive and 
fraudulent. At the trial, however, the plaint- 
iffs withdrew the allegations of fraud and 
collusion, and the main question, on which the 
parties went to trial, was whether the title of 
the plaintiffs based on their purchase from the 
purchaser at the execution sale in December 
1900 should prevail against the title of the 
defendant No. 3, acquired by his purchase at 
the sale for rent held on the 28th January 
1902. The Conrt of First Instance held that 
the plaintiffs’ title should prevail. The lower 
appellate Court, relying on a judgment of this 
Court in the case of Bichttranund Roy v. Behary 
Lal Pundit (1), held that, as the present 
plaintiffs had failed, in compliance with section 
27 of Act X of 1859, to have their names re- 
gisteved in the landlord’s sherista after their 
purchase and as, in consequence, the tenure 
had been sold by the landlords as the tenure of 
the original tenants on the 28th January 1902 
and was purchased by the defendant No. 3, 
the plaintiffs had no locus standi to maintain 
the present suit. 

In support of this appenl, it has been con- 
tended that the learned Judge of the lower 

(1) 5 0. L, J, 80. . 
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appellate Court erred in law in relying on the 
case to which I have referred and in holding 
that the decision in that case was binding as 
to law and facts in the present case. That 
case was one brought by the defendant No. 9 
against the defendant No. 3 to recover posses- 
sion originally of the whole of the Bajeapti 
lakhiraj tenure. After the suit was instituted, 
the claim, so far as it related to the land in 
suit in the present case, was withdrawn on 
an objection being taken by the defendant and 
the suit proceeded as against the rest of the 
tenure. In that-case, it was held that, as the 
present defendant No. 9 had failed, in com- 
pliance with the provisions of sec. 27 of Act 
A. of 1859, to have his name rogistered in the 
sherista of the landlords, he had no locus 
standi as a tenant, which would entitle him to 
bring a suit against the person who had pur- 
chased the interests of the registered tenants 
ab a sale held in execution of a decree for rent. 
The learned pleader for the appellants has, in 
support of this appeal, contended that the 
view taken by the Lower Appellate Court is 
wrong and has further suggested that the 
decision of this Court in the case of Bichttra- 
nund Roy v. Behary Lal Pundit (1), above al- 
Tuded to, is in conflict with the decisions of 
this Court in certain other cases. The first 
cage on which he relies as showing the conflict 
is the case of Afraz Molla v. Kulsumunnessa 
Bibi (2). That, however, is a case dealing with 
a sale under the provisions of Act VIII of 1885, 
whereas the present case is one dealing with 
the effect of a sale in execution of a decree 
obtained by a co-sharer landlord under the 
provisions of Act X of 1859. The next case 
relied on is the case of Kristo Chunder Ghose 
v. Raj Kristo Bandyopadhya (8). That, too, isa 
case under the provisions of Act VIII (B.C.) of 
1869. The next case relied on is the case of 
Doorgadhur Biswas v. Huro Mohinee Debi (4), 
decided in 1888. That, too, is a case under Act 
VIII (B. CG.) of 1869. The learned Vakil for the 
appellants also relies on the‘case of Nund Lall 
Roy v. Gooroo Oharn Bose (5), referred to by 
the Munsiff in his judgment. That was a case of 
a sale in execution of a decree for rent under the 
provisions of Act X of 1859, but it differs from 
the present case in that the decree-holder who 
was a sharer in an*undivided talug, instead of 


(8) 12 0. 24, 
5) 18 C. W. N. 270, 
5) 15 W. 


P J. 68, 
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bringing to sale the whole of the tenure, only 

brought to sale a portion of the tenure, and it 
was held that the sale had no further effect 

than any other sale in which the right of the 

judgment-debtor is sold. The next case relied 
on is the case of Grish Chunder Mitter v. Sheikh 
Jhokoo (6). That, however, was not a case on 
all fonvs with the present case, for that was m 
suit brought for rent. The question raised in 
that case was whether an tjaradar of a certain 
fractional share of an estate, who had himself 
brought the tenure to sale for the arrears due 
to him for his share of the rent and had pur- 

chased it, had a better title than the person 
who had purchased the tenure in satisfaction 

of n Civil Court decree, and it was held, in that 

case, that he had a superior title. Reliance 

is placed on a sentence in that judgment to 

the effect that what is sold under the provisions 

of sections 108 to 110 of Act X of 1859 would 
not be the tenure but the rights and interests 

of the holder of 1t as if in an ordinary Civil 

Court execution. That case, however, was not 

one similar to the present case in which the 

suit is brought by the purchaser at a sale in 

execution of a money decree against the pur- 

chaser at a sale in execution of a rent decree. 

The cases relied on do not appear to me to be 

conclusive in support of the contention ad- 

vanced on behalf of the appellants that there 
is a conflict between the decision of this Court 

in the case Bichitranund Roy v. Behary Lal 

Pundit (1) and the decisions in the other cases 
to which reforence has been made. There is, 

on the other hand, the decision of this Court, 

in the case of Patit Shahu v. Hari Mahanti 

(7), 1m which the same view was taken as that 

adopted in the case of Bichitranund Roy v. 

Behary Lal Pundit (1), and which followed the 

decision in the case of Sham Chand Koondoo 

v. Brojonath Pal Chowdhury (8). 

The contention on behalf of the appellants 
js that the provisions of sec. 108 of Act X of 
1859, which deal with sales, in execution of 
decrees for their share of the rent, obtained 
by sharers in undivided estates, are practically 
the same as the provisions of sec. 64 of Act 
VIII of 1869 and it is contended that the 
decisions with veference to the latter section 
equally apply to cases falling tinder section 
108 of Act X of 1859. It does not seem to 
me, however, that the two sections can he 

(o) 17 W. R. 8&2. 

7) 27 C 789. 

(8) 21 W. R. 94. , 3 
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taken to be similar in respect to the import- 
ant point, namely, the effect of a sale of the 
tenure. Sec. 108 provides that, where a sharer 
in a joint and undivided estate has failed, in 
execution of a decree for his share of the rent, 
to recover the amount from the moveable pro~ 
perty of the debtor, he may put up to sale the 
under-tenure itself, It also provides that, in 
such a case, such under-tenure, if itis of the 
nature described in sec. 105, that is to say, if 
it is a transferable tenure, may be brought to 
sale in execution of a decree in the same mam- 
mer as any other immoveable property may be 
sold, in execution of a decree for money, under 
the provisions of the two next following sec- 
tions. The two next following sections merely 
provide the procednre to be adopted ; and sec. 
110 provides that, if the property be a sale- 
able under-tehure, it should be sold under the 
provisions of the law, for the time being 
in force, applicable to the sale cf such under- 
tenures for demands other than those for 
arrears of rent due in respect thereof. There is 
nothing, so far as I can find, in those sections 
to indicate that what was intended by the 
law was that the tenure itself should not be 
sold but that only the right, title and interest 
of the judgment-debtor in the tenure should 
be sold. Sec. 64 of Act VIII (B. ©.) of 1869 
differs in its concluding passage from sec. 108 
of Act X of 1859, and may be taken to support 
the view which has been adopted by this 
Court that what is sold under that provision 
of that Act is only the right, title and interest 
of the debtor. The provisions of Act X of 
1859 seem to me to indicate that it was intend- 
ed by the Legislature that, ifa sharer of a 
joint undivided estate is unable to recover his 
share of the rent from the moveable property 
of the judgment-debtor, he shall be entitled 
to sell the tenure itself in the same way as 
any other immoveable property. 

Section 27 of Act X of 1859 distinctly pro- 
vides that all persons, purchasing a permanent 
transferable interest in land, intermediate 
between the zemindar and the cultivator, shall 
register their interest. It also provides the 
remedy by which the transferee of any such 
interest can obtain registration. The conten- 
tion, advanced on behalf of the appellants in 
the present case, would have the effect, in my 
opinion, of rendering the provisions of that 
section nugatory, if it be held that a transferee, 
who had fatled to comply with the provisions 


of that settion, was yot entitled to claim pri-- 
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ority in title over a purchaser in execution of 
a decree for rent, obtained by a co-sharer land- 
lord against the registered tenant. The pur- 
chase in this case was made in December 1900 
and no steps were taken by the purchaser who 
was the vendor of the present plaintiffs to have 
his rights acknowledged before the date when 
the tenure was sold on the 28th January 
1902. The tenure was then sold under the 


` provisions of sec. 108 of Act X of 1859 as the 


tenure belonging to the registered tenants and 
it was purchased bona fide for value by the 
present defendant No. 3 and he obtained pos- 
session. It appears that the defendant No. 9, 
after he had failed in his suit against the 
defendant No. 3, took out the surplus proceeds 
due on the portion of the tenure, in respect of 
which he had brought his suit, and there can 
bo no doubt that, if in the present case, it 
were to be held that the plaintiffs have a good 
title as against the defendant No. 3 to recover 
possession of the remaining portion of the 
land, a confusion would follow and the defend- 
ant No. 3 would suffer considerable hardship 
and loss. In my opinion, the view taken by 
the Lower Appellate Court in this case is cor- 
rect. There is a distinct provision in the law 
that the transferee of a tenure shall have his 
name registered as tenant in the landlord's 
sherista, and if he fails to comply with the 
provisions of the law, he or a person claim- 
ing through him cannot be allowed: in a subse- 
quent sut to contest the title of a bona fide 
purchaser for value of the same tenure, which 
has been put up to sale in execution of a de- 
cree for rent, obtained by the landlord against 
the registered tenant. T am, therefore, of opi- 
nion that, on nll the grounds taken, the appeal 
should faal. I see no reason for holding that 
what passes at a sale under seetion 108 of Act 
X of 1859 is not the tenure itself. It seems 
to me that it was the intention of the Legisla- 
ture that the tenure itself should pass and, 
such béing the case and the plaintiffs having 
failed to have their title registered, I think 
the Lower Appellate Court is right in the 
view which it has taken that the plaintiffs in. 
this suit had no locus standi- to dispute the. 
title of the defendant No 3.+ The case, on 
which the learned pleader has relied in support 
of the view that only the right, title and in- 
terest of the tenant would pass at asale under 
seo. 108 of Act X of 1859, distinctly provides 
that whatever may be the effect of the sale, : 
the landlord has g right to proceed for the 
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recovery of rent against the registered tenant. 
In this case, the present plaintiffs and their 
vendor appear to have failed to take the steps 
necessary to secure what they had purchased 
at the sale, in execution of the Civil Court 
decree, from being sold in satisfaction of the 
decree for rent in the suit brought against the 
registered tenants. 

The result, therefore, is that the judgment 
and decree of the lower appellate Court are 
affirmed and the appeal is dismissed with 
costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
REGULAR Orvis Aperan No, 252 or 1907. 
February 22, 1909, 

Present :—-Mr. Justice Sharfuddin and 
Mr, Justice Coxe. 

BISWA NATH BHATTACHARJHE— 

DereNDANT—APPELLANT i 
versus 
DURGA SUNDARI DEBI—Puamtivr—anp 
OTHERS—DEPFBN DANTS— RESPONDENTS. 

Will—Constructton—Hinde Law—Gift to son to be 
adopted, in default to widow and daughtere—Hatent of 
widow's interests—Power of alienation restricted to cer- 
tain properties—Legal necessity—-Spending money on 
religious ceremonies. 

A. Hindu testator directed in his Will that on his 
death all his property should be taken by a son to be 
adopted by his widow, and that in case no such adop- 
tion was made, the widow and after her, his four 
daughters should take all his properties in equal shares. 
By the Will, authority was given to the widow to alie- 
nate certain properties. 

Held, that, the intention of the testator was that the 
ultimate successors, in case of no adoption, should be 
his fonr daughters, and that the widow should take 
a life interest, with the power to sell restricted to the 
properties mentioned, 

8. Al. Hara Kumari v. Mohim Chandra 12 C.W.N. 412, 
followed. 

~ Moulvie Mohamed Shtumsool Hooda v. Shewtkram, L, R. 
21.4.7; 22 W.R. 409; 12B. L R. 226 (P.C ) and Radha 
Prosad Mullick v. Ranimoni Dassi, 12 C.W.N. 729 (P.O), 
referred to, 

A Hindu widow is not entitled to spend all her 
ostate on religious ceremonics regardless of her in- 
come, for, “proper expenses” does not mean extrava- 
gance. 

Appeal from the decree of the Sub-Judge of 
Mymensing, dated March 25th, 1907. 

Babus Kishori Lal Sarkar and Debendra Nath 
Bagchi, for the Appellant. 

Babus Dwarka Nath Chakravarit, Harish 
Chandra Roy, Jatindra Mohun Lahiry and Nares 
Chandra Son Gupta, for the Respondents. 
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` 


Judgment.—This isan appeal against the 
judgment of the 3rd Subordinate Judge of 
Mymensing, dated the 25th March 1907. 
The suit, which has given rise to it, is one for 
recovery of possession of certain undivided 
shares in two revenue paying estates, mention- 
ed in the schedules attached to the plaint after 
declaration of title thercto. 

The plaintiff, Durga Sundari Dobya, is the 
third daughter of one Manik Chandra Biswas, 
who is said to have died on the llth January 
1874 (Magh 1280). He is said to have made 
a Will which was registered on 19th January 
1874. 

The above Will provided, that on bis “death 
all his property should be taken by son to 


'be adopted by his widow Siva Sundari Debya. 


It also provided that, in case no such adoption 
was made, the widow and, after her, his four 
daughters should, take all his properties in 
equal shares. There were other provisions 
also in the Will as to how the succession should 
devolve in case of the death of anyone of the 
daughters, which have no relevancy to the pre- 
sent appeal; but there isan important direc- 
tion in the Will that the widow should, in 
administering the estate, always be guided by 
the advice of defendant No. 1 and his kins- 
men, Mohesh Chandra Bhattacharjee and 
Shashi Kamal Bhattacharjee, all of whom are | 
members of the family of the spiritual guide ` 
of the testator, 

The plaintiff alleges that defendant No. 1 
Biswanath Bhattacharjee stood in a fiduciary 
relation towards the widow of the testator and 
taking advantage of his position, brought his 
influence to bear on her and induced her to 
execute a kabala in his own favour, transfer- 
ing the major portion of all the properties 
mentioned in the plaint without any considera- 
tion. This kabala is said to have been execut- 
edin favour of the defendant without the 
plaintiff's knowledge. ` 

Defendant No. 3, (Magnomoyee Debi), the 
fourth daughter of the testator, also appears 
to have obtained a kabala from her mother: 
transferring to her one-third share of one. taluk 
and four-anna share of another. The plaintiff 
alleges that this transaction also was collusive 
and without any consideration and made with- 
out her knowledge. . 

Siva Sundari Debi died in Bysak 1301, leav- 
ing her four daughters surviving her. The 
third daughter, Durga Sundari Debi, is the 
plaintiff, and defendants Nos. 3—5 are the 
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other daughters. The plaintiff alleges that she 
was not aware of these transfers and being 
under the impression that her sisters were 
in poasession and enjoyment of her fourth share 
in the estate, did not attempt to take posses- 
sion of it; but when in 1810, she attempt- 
ed to take possession of her one fourth share, 
the defendants Nos 1,2and 3 didnot allow her 
to do so. She then came to know of the trans- 
fers in favour of defendants 1 and 3 and of the 
purchase by defendant No. 2 from the 
latter. 

Lhe plaintiff then took out Letters of Admin- 
istration with a copy of the Will annexed and 
then attempted to take possession of her share, 
when she was prevented from doing so by 
defendants Nos 1,2 and 3 and hence the pre- 
sent suit for recovery of possession and mesne 
profits. 

Defendants Nos. 1 and 2 contested the suit 
in the lower Court and it is defendant No. 1 only 
who has preferred the appeal to this Court. He 
has made various allegations in his written 
statement, with which we are not concerned 
for the purposes of the present appeal. The 
principal contention with regard to the Will, 
urged before us, is that under the terms of 
that Will, Siva Sundari, the widow, took an 
absolute interest. It was also urged that 
- she could not pay off the whole debt due 
from her husband by the sale of 15 ganda 
share of the Taluk Kiemat Dholekun and 
Changpara as provided in the Will andthat she 
had to incur debts for her own maintenance 
and for going to Ganga to offer Pinda to 
her deceased husband and his ancestors. The 
appellant further contends that the plaintiff 
cannot get the reliof asked for without a prayer 
-for setting aside the kabalas, but this con- 
tention is clearly untenable. 

Tho decision of this appeal depends, to a 
groat extent, on the construction of the Will 
in question. There is no doubt that if, under 
the authority given in the Will, the widow 
had adopted a son, she would have been 
entitled only to maintenance from the date 
of adoption. It is incambent on a Hindu 
ander his religion to have a son and it is, 
therefore, frequently the wish of a Hindu 
testator if he has not a son that his widow 
should adopt one to become the means of 
salvation to his soul. The testator’s wish, 
therefore, could not have been to give an 
absolute interest to his widow as, if that were 
so, there was no necessity for him to direct 


that his widow after his death should adopt 
not one son but five sons successively one after 
the death of another. And the testator 
appears to have anticipated the possible 
contingency of no sun being adopted and in 
anticipation ho directs in the Will that, in 
the event of that contingency, his widow 
should take the property and afterher death 
his four daughters in equal shares. 

We have read the Will most carefully 
and we are of opinion that the intention of 
the testator was that the ultimate succes- 
sora in case of no adoption should be his 
four daughters in equal shares and that after 
the death of any one of them, her gon or sons 
should succeed. It is evident that he never 
intended that the widow should, under the 
Will, take an absolute interest in the proper- 
ties left by him and deal with them in any 
manner she liked. We are of opinion, there- 
fore, that under the Will she was entitled to 
take no more than a life interest in the 
properties left by the testator. 

Our attention has been directed to the 
case of 9. M. Hara Kumari Dasi v. Mohim 
Chandra Sarkar (1). In this case although in 
the Will authority was given to the widow to 
alienate by gift or sale all the properties 
covered by the Will, still it was held that 
in giving effect to all the words of the 
Will, the widow took an estate for life 
with the power of alienation, and to the 
extent to which such power was not exer- 
cised, thedanghter similarly took the pro-' 
perties. In spite of the power of aliena- 
tion, it was held that the widow took only 
a life interest. In the present case, the 
power of alienation is restricted to certain 
properties and from the tenor of the word- 
ing of the Will it seems to us clear that tho 
widow was given only a life interest with 
the power to sell only the shares in the 
properties mentioned in the Will. 

It was held in the case of Moulvte Mo- 
hamed Shumsool Hooda v. Shewak Ram (2) 
that in construing the Will of a Hindu it is not 
improper to take into consideration -what 
are known to be the ordinary notions and 
wishes of Hindus with respéct to the devo- 
lution of property. It may be assumed that 
a Hindu generally desires that an estate, 
especially an ancostral estate, shall be re- 

(1) 12 C WN, 412 


(2) LE 2 LA, 7, at page 14; 28 W, R. 409; 14 B.L 
R. 226 (P.0). e 
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tained in his family; and it may be assum- 
ed that, as a general rule, at all events, 
women do not take absolute estates of in- 
heritance which they are able to alienate. 

In the case of Radha Prasad Mullick v. 
Ranimoni Dassi (3), it was held that not- 
withstanding the wish of the testator to 
benefit his daughters, yet under the wording 
of the Will in that case, they were not 
entitled to have more than what is generally 
known tobe a woman’s estate. This was 
a Privy Council case. In the Will there 
was a gift to the daughters and their res- 
pective sons and a proviso, that in the event 
of one of the daughters dying without leav- 
ing any male issue, the share of the deceased 
daughter was to go to the surviving daughter 
and her sons. It was beld that the daughters 

“took only a life interest. In the present case, 

we have a similar provision in the Will of 
Manik Chandra Biswas. We, therefore, do not 
think that, in accordance with the wording of 
the Will, the testator intended to give to his 
widow anything more than a life interest. 
- That being the case, we sre of opinion that she 
was not entitled to an absolute interest under 
the Will. 

This being our view, we have next to con- 
sider whether the widow as a life tenant was 
entitled to make the transfers of the properties, 
mentioned in the schedules attached to the 
plaint, by reason of such necessities, as are al- 
lowed by the Hindu Law to justify a sale by 
a widow. 

We find in para 3 of the Will that the testa- 
tor stated that, in order to pay off ‘the debts 
incurred by him, he was ready to sell15 gandas 
shares of his Taluk Kismat Dholekan and 
Changpara and he enjoins that, for the pur- 
pose of the payment of his debt, his widow 
may sell. the said shares. 

It is alleged that the widow had incurred 
debts for the performance of such acts as 
were enjoined in the Will of her husband as 
necessary for the performance of ceremonies 
attending on the worship and service of 
Iswar Gopi Nath Bigraha, a deity established 
in his house. 


There is really no evidence worth the name 


on the record that the widow incurred any 

expenditure at all and if any such expenditure 

was incurred, it is not in any way proved 

that it was necessary or unavoidable. A 

widow is not entitled to spend all her 
(8) 12 O.W.N, 729 (P.0.) 


‘daughters of Siva Sundari. 


estate on religious ceremonies, regardless 
of her income, even assuming for the sake 
of argument that in this case the widow did 
spend money and fall into debt for such pur- 
poses, The Will, certainly, does not authorise 
extravagance. 

The expressions used by the testator with 
regard to thia matter are that his widow and 
his daughters and their heirs in snecession 
should pay proper expenses from the estate 
for the existing ceremonies, The expression 
“proper expenses” does not mean extravag- 
ance, Assuming, therefore, that the widow did 
incur debts for religious purposes, we, have 
next to be satisfied that she was not extrava- 
gant in spending more than the income of the 
estate permitted. Ifshe was, and if conse- 
quently she had to make transfers of proper- 
ties other than Kismat Dholekan and Chang- 
para, we do not think that her daughters are 
bound by those transactions. 

The kabala, executed by Siva Sundari Debya 
in favour of Biswa Nath Bhattacharjee defend- 
ant No. 1, which is Ex. I in the case, shows that 
it was executed by only Siva Sundari Debya 
and consented to by Sasi Sundari Debya and 
Ganga Moyee Debya, the first and second 
The plaintiff, 
Durga Sundari, was not privy to this con- — 
tract. It is alleged by defendant No. 1 that on 
the death of Manik Chandra Biswas, his 
widow had to pay off certain debts incurred 
by the deceased and that for that purpose 
she had to sell a portion of the estate to one 
Kali Nath Pal. This sale to Kali Nath Pal 
is admitted by the plaintiff. The defendant 
No. 1 then goes on to saythat as there was no 
other means to clear off the balance of the 
debt of the deceased, the widow, in order to 
pay off that balance and for other legal ne- 
cessities, sold the shares in dispute to him 
and to one of her daughters, Magnamoyee 
Debya, with the consent of defendants Nos. 
3, 4and 5. On behalf of the defendant No. 
1, reliance has been placed on Ex. A, which is 
a registered mortgage kistbundee, dated the 
6th Aghan, 1297 (lst December 1890), in 
favour of one Kali Nath Pal, as containing 
an admission by the plaintiff of her mother’s 
indebtedness. Durga Sundari Debya, the plain- 
tiff,, purports to be one of the executants of 
this document. But she denies all know- 
ledge of it. It appears that the widow Siva 
Sundari Debya and her three ° danghters 
namely, Sasi Sundari, Durga Sundari and 
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Magnamoyee were identified before the Re- 
gistrar by one Pran Nath Chackraverty, who 
also appears to have signed for Durga 
Sundar: Debya, But we find that there is 
no evidence that it was really Durga Sundari 
Debya whom he idontified. This Pran Nath 
Chackraverty is not a witness in the case. We 
cannot, therefore, holdin the absence of allevi- 
dence that one of the ladies whom Pran Nath 
identified was the plaintiff or that she was a 
party to this contract. It cannot, therefore, 
be construed as an admission by her of her 
mother’s indebtedness. We have already found 
that she was not a party to the kabala, 
executed by the widow in favour of Biswa 
Nath Bhattacharjee. 

It appears, again, that Magnamoyee, the 
fourth daughter of the testator, sold the share, 
that she had purchased from her mother, to 
the defendant No. 1 under registered deed of 
sale, dated the 11th Jaistha 1302. It is 
admitted by the plaintiff that her mother, 
Siva Sundari Debyn, executed a kabala in 
favour of Magnamoyee, her fourth daughter. 

These kabalas relate not to the properties 
directed in the Will to be sold for the pur- 
pose of payment of the debts of the testator 
but to other properties. We have already 
observed that the authority given to the 
widow to sell some properties of the estate left 
by the testator was restricted to the sale of the 
properties mentioned inthe Will. We find 
that the widow has not only exceeded the 
authority given to her under the will, but that 
she has also failed to show that her alienations 
were justified by any real necessity. In the 
above circumstances, we hold that the plaintiff 
is not bound by the debts incurred by her 
mother ; nor is she bound by the sale of pro- 
perties not enjomed by the Will to be sold. 

It has been strenuously contested that even 
if the plaintiff is not bound by the convey- 
ance to the Ist defendant, still that that con- 
veyance covered less than #ths of the property. 
And itis argued that as three out of the 
four reversioners consented to it, it ought to be 
taken as good against the plaintiff whose one- 

‘fourth share can be satisfied out of the re- 
mainder. The answer to this contention is 
that the Subordinate Judge has not directed 
that the plaintiff's claim shall be satisfied out 
of the lst defendant's share Indeed as the share 
186 undivided and undefined, sucha direction 
is impracticable. Two days after the sale to 
the lat defendant, the widow soldthe remainder 


to the 8rd defendant, who again sold most of 
what she purchased to the Ist defendant. The 
plaintiff cannot be prejudiced by these transac- 
tions. She is entitled to her fourth share and it 
ja no concern of hers how it has been juggled 
about between the widow and the Ist, 2nd and 
3rd defendants. 


Another point raised is that in the Will there 
is a special provision made for Gangamoyee 
Devi, one of the danghtersof the testator, who 
has been enjoined to take Mantra from the 
spiritual guide of the testator and to dwell 
in his dwelling house. She has, therefore, 
been provided with an additional share of 10 
gandas out of the shares of 2 annas of the tes- 
tator of Kismat Baniabari No. 556 and the 
dwelling house. The contention before us as 
regards this matter relates to the construction 
of the following provision in the Will :— 

“My second daughter, Sreemutty Gangam- 
oyee Debya shall take mantra from my spiritual 
guide and shall dwell in my family dwelling 
house. Hence I give her 10 gandas share out 
of Qannasshare of Kismat Baniabari No. 
556 and the dwelling house as Domi share.” 
The original has been read to us and we think 
that the interpretation given to the document 
by the Subordinate Judge is certainly a pos- 
sible one. He takes it to mean that out of 16 
annas share belonging to the testatorin village 


Baniabari, Gangamoyee should be allowed 10 


gandas share and that the remaining 15 annas 
and 10 gandas should be taken by the four 


. sisters in equal parts. The Subordinate Judge 


is a Bengali and well able to construe this 
portion of the Will, and we are not prepared to 
say that he is wrong. 


Finally, it is argued that the first defendant 
ought not to be made liable for mesne profits. 
It is certainly difficult to see why the 2nd 
defendant has not also been made liable. But 
this not an appeal by the plaintiff and there 
can be no doubt that the first defendant is 
liable, whether the second defendant is liable 
also or not. 


To recapitulate we find that the widow of 
Manik Biswas took but a life estate and was 
not anthorised to alienate the property in suit. 
There is no real evidence, beyond a masa of 
move ov less flimsy conjectures, that she ever 
fell into any necessity such as would justify 
her in selling the property» In these circum- 
stances her dealings with the property cannot 
possibly bind the plaintiff. 
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We think there is no real substance in the 
appeal and direct that it be dismissed with 
costs, 


1 


Appeal dismissed, 
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Hortgage—Suit for sale—Decree—Claim of puime 
mortgagee to be sattafied out of surplus sale proceeds-— 
No separate sutt maintainable for enforcement of security 
-—Res judi ata—Ciml Procedhae Code (Act XIV of 
1882) s. 18, Repl. ITTI —Estoppel—Mortgagor not allow- 
ed to deny title of mortgagee—Estoppel applicable to 
purchaser at ewecutton sale of mortgagor's interest 
—Boltertor, authority of, to recette payment of 
mortgage debt—Entering into agreement-—Agreement to 
release a mortgage—Purchasers of equity of redemption 
—Right to claim apportionment between the mortgaged 
properties—Eaceptional circwmsiancea to create severance 
of security—True test-—Destruction of mortgagee’s right 
—Tranamutation of mortgaged property— Compulsory 
acquisition under Land Acqutsttion Act—Priortty—Past 
of consideration of third mortgage being the debt due to 
first mortgagee. 

In a suit for sale by a first mortgagee, where there 
are successive mortgagees, puisne mortgagees may be 
allowed to have their claim gatisfied ont of the sur- 
plus sale proceeds, if any; and if an order of this 
description is made, a separate suit will not lie at the 
instance of the puisne mortgagee for the enforcement 
of his security, because, if the junior mortgagee is in 
a position to have his claim satisfied from the surplus 
sale proceeds, he cannot be allowed to maintain an- 
other action to reach that very surplus, and his reme- 
dy ia to follow the surplus in the Oourt which made 

„the previous judgment, Platt v. Mendel, (1884) 27 
Ch Div. 246 and Fliess v. Buckley, 45 Sickels, N. T. 
288, followed. 

But if in such a suit, the decree does not provide 
for the realisation of the claim of a puisne mortgagee 
from tbe surplus sale proceeds, although it reserves 
to him liberty to ask for the administration of the 
estate of his mortgagor's father, then he may main- 
tain an action for recovery of his money due on his 
security Kiasory Mohun v. Kally Ohurn, 22 O. 100, 
Kissory Mohun v. Kali Churn 24 C. 190 and Ibn Hasan 
v. Brijhhukan, 26 A. 407 (F. B.), distinguished. 

Mackintosh v. Watkins, 10. L. J. 81, referred to, 

And his action will not be barred by the doctrine of 
ves ‘udi-ata, under Expl. III of section 18 of the Civil 
Procedure Code, 1832, even if he in his written state- 
ment in the suit of the first mortgagee did expreasly 
ask that provision might be made for payment of his 
dues, and no Such provision was made. 


The principle of estoppel applicable to landlords 
and tenants governs cases between mortgagors and 
mortgagees, trustees and cestui que trusts and general- 
ly to all cases where. one obtains possession of real 
estato belonging to another by recognition of his title. 
Therefore, the mortgagor is estopped from denying 
the title of his mortgageo, Doe v. Pegge, (1785) 1 T.R. 
468 ; Goodtitle v. Batley, (1777) 2 Cowper 597; Doe v. 
Vickers, (1886) 4 A. and E. 782; Willion v. Watkins, 
28 M.8, 3 Peter 43; L Ed. 7: 586 and Cook v. 
Delaguerra, (1864) 24 Calf. 287, followed. 

The mortgagor cannot be allowed to say that the 
mortgage is invalid, because it was effected at a time 
when the estate was in the course of administration 
and is liable to be challenged by persons who have 
subssquently acquired the mortgaged premises from 
the administrators i . 

Although a purchaser of mortgaged premises is not 
estopped by his mere acceptance of tho deed from 
disputing the validity of the mortgage or the amount 
due under it on the ground of objections, which were 
open to the mortgagor, yet he is limited to such objec- 
tions or defences only as could have been pleaded by 
the mortgagor himself, and he cannot even set ‘up all 
of these, for he is not permitted to urge defences 
strictly personal to the mortgagor Doe v. Stone, 
(1846) 3 0. B. 176; 71 R. B. 811, Cotwens’ Bank 
v. Webre, 44 La. Ann. 844; 10 Southern 728, Pass v. 
Lynch, 117 N. C. 453; 23 S E. 357, Daggs v. Ewell 
8 Woods 844, 8 Fed Cas 1109, affirmed in Ewell v. 
Dagge, 108 U. 8. 143, L. Ed 27 : 682, followed. 


16 does not make any difference if tho purchaser 
acquires title not by a private sale but at a sale 
held in execution of a money decree, for the pur- 
chaser at an execution sale purchases merely 
the right, title and interest of the mortgagor and 
does not consequently occupy a position of greater ad- 
vantage Therefore, the execution purchaser of the 
interest of the mortgagor is as much bound by the 
rule of estoppel, not to dispute the validity of the 
mor as the mortgagor himself 

Mahomed Moruffer v. Kishori Mohun, 22 C. 907; . 
L. R. 32 I. A 129, followed. 

Anundo Moyee v. Dhonendro Chunder, 14 M. I. A. 
101;8 B. L.R 122; 16 W. R. 19 (P 0). Imrit v. 
Debes Pershad, 18 W. R. 200; Dinendro Nath v Ram. 
Kumar, 70107; L R.8 I A. 65, Parahu Lal v. 
Mylne, 14 © 401, Rungu Monee v Raj Commaree, 6 
W R 197 (198) ; Gour Sundar v Hem Chander, 16 O. 
355 (860) and Bashi Chander v. Enayat Ali, 20 ©. 286 
(239), distinguished. 

Ishan Chunder v. Beni Madhub 24 O. 62 (75), 
referred to. 


A solicitor has no implied authority as such to 


` receive payment of a mortgage debt, even though he 


may be authorized to receive payment of the interest 
and permitted to have possession of the mortgage 
deed, much less has he any authority to enter into 
agreement with any third party to the effect that 
upon payment of a oertain sum of money, the mort- 
gagee would release a certain portion of the mortgag- 
ed property from the mortgage lien. 

Wilkinson v. Candlwh, (1850) 5 Hxcts. 91 and 
Kent v. Thomas, (1858) 1 H. and N. 478, referred to. 

Nor can he, even if authorized to receive payment 
ofa mortgage debt, take a cheque in lifa of cash. 
Blumberg v. LifeInteresta §c., Corporation, (1897) 1 Ch, 
171 : (1898) 1 Ch. 27, referred to, i 
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An agreement to release a mortgage, if made for 
consideration, binds the parties to it; but it dees not 
bind a person not a party to it; and no such party can 
enforce it unless he is mduced by it to prrohase the 
property, to advance money upon it, or to do some act 
prejudicial to his mterest, Snell v. Pulmer, 12 IN, 
App 887, referred to, 

In a mortgage snit the defendants, who had pur- 
chased the equity of redemption, are not entitled to 
claim aga matter of right that the mortgage dcbt 
should be apportioned between the varous mortgaged 
properties, and that each of them should be allowed 
to redeem upon payment of bis rateable share thereof 
Raghu Nath v Harlal 18 © 820, Krishna v. Muttu, 29 
M 217, and Hara Coomars v. Eastern Mortgage ‘and 
Agency Co, 7014 274, followed and Ramdhun v. 
Mghesh, 9 C 406, distinguished. 

But the mortgage débt may be apportioned whero 
circumstances have happened, the effect of which, in 
fact or in law, is to create a severance of the security ; ; 
for instance, where it is neceseary for the tenefit ‘of 
one who has taken a part of tho property under 
necessity and for the protection of his own interest, 
or where the mortgagee himself has become the owner 
of a part of the equity of redemption, or where by 
his own condtict there has been a break up of the 
entire security 

Surjiram Marwari v. Barhamdeo, 2 C L J 202, 
Nawab Arımat Ali Ehan v. Jowahir Singh, 13 M. I. A. 
404; 14 W. R. 17, Hakimlal v Ramlal.6 O. L. J. 46, 
Wilson v Tartar, 22 Oregan 504; 30 Pacifio 499, 
Gangadas v Jogendranath5 C.L J 336, Jugdeo v. Habtb- 
ulla, 6. © L. J. 612, Lakehuman v. Madhav 15 B 188, 
Jawamr Singh v. Ba'deobahah Singh, 6 O. L J. 672, 
Dukes v. Turner, 44 Jowa 575, referrod to 

The test ia whether there has keen a severarice’ of 
the security at the instance, or with the consent, of the 
mortgagee, and an apportionment will not be impozed 
upon the mortgagee unless special equitable con- 
siderations nre established. 

The rights of a mortgages are not destroyed by the 
mere transmutation of the subject matter of the 
security into a different form without his consent; 
and this principle is applicable to cases of compulsory 
acquisition under the Land Acquisition Act. 

Arumugam v. Sivagnana, 13 M. 321, Jatani v. 
Amarhrishna, 6 C.L J 745, Ranken v. Bast and Woest 
Indra Docks, (1849) 12 Beav. 298 and Sherwood v City 
of Lafayette, 109 Ind, 411; 58 Am Rep. 414, referred to. 

Where a part of the consideration for the third 
mortgage is the debt due under the first mortgage, 
the third mortgagee is entitled to priority over the 
second mortgagee to the extent of the sum covered 
by the firat mortgage 

Gokal Das v Puran Mul, L R.11 I. A 126, 10 0. 
1085, Dinobundhu v. Jogmaya, L BR. 291. A.9; 290. 
154, referred to 


Appeal from the decree of Rai Mohim 
Chandra Sarkar Bahadur, Sub-Judge of Ali- 
pur, dated January 23, 1908. 

Babus Dwarka Nath Chakravarti, Hemendra 
Nath Sen and Sarat Chandra Bose, for the 
Appellant. 

Moylavis Syed Shamsul Huda, Nuruddin 
Ahmed and Babu Nagendra Nath Mitter, for 
the Respondents, 


Jadgment —This is an appealon behalf of 
the plaintiff in an action for the enforcement 
of a mortgage executed in his favour by the 
first defendant on the 16th September 1899. 
The properties comprised in the security are 
three in number and may be briefly described 
as the Mogulbagan, the Chitpur Road House 
and the Tangia Road land. In order to de- 
termine the relative rights of the parties to 
the properties in question, it is necessary to 
set out in detail the various transactions which 
have taken place with regard to them both 
before and after the “mortgage. These iran- 
sactions are of a somewhat complicated cha- 
racter; but, so far as it is necessary to des- 
cribe them for the purpose of disposing 
the questions raised before us, they may be 
thus briefly outlined. 

The father of the first defendant, Abdul 
Karim, died on the 9th January 1897, and 
left an estate of considerable value, part of 
which was heavily encumbered. In his life- 
time, on the 22nd February 1894, he had exe- 
cuted a mortgage for one lac of rupees upon 
the Chitpur Road House in favour of the 
London and Lancashire Life Insurance Com- 
pany. He left three sons, Abdus Samad (the 
first defendant), Mohamed Bakar, Abdul 
Mohamed, a widow and two daughters. 
Shortly after his death, on the 8rd February 
1897, his two sons, other than the first defend- 
ant, obtained Letters of Administ: atiowto his 
estate from the Original Side of this court. 
While the estate was in course-of administra- 
tion, the first defendant, on the 10th February 
1899, executed a bond in favour of the plaint- 
iff for Rs. 4,000 and hypothecated his share 
in Mogulbagan, the Tangra Road land, and 
another property in Ballygunge. It appears 
from the evidence that the Ballygunge pro- 
perty had been sold out and had ceased to 
form part of the estate before the execution 
of the mortgage. When the plaintiff dis- 
covered this, and found the mortgagor unable 
to pay the interest regularly, as he had cove- 
nanted to do in the mortgage bond, he began 
to press him for additional security. Mean- 
while on the 20th June 1899, the first defend- 


ant executed another bgnd for Rs. 5,000 in | 


favour of the fourth defendant, and hypothe- 
cated his share in Mogulbagan, ihe Chitpur 
Road House, and the Tangra Road land. On 
the 24th June and the 28th July 1899, the 
mortgagor executed two other bonds in favour 
of the sixth defendant, and Hy potheeated the 
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properties covered. by tho security of the 20th 
June 1899. It is also stated that, on the 23rd 
July 1899, he executed another mortgage 
bond in favour of the third defendant, but no 
details, as to this transaction, are forthcoming. 
On the 16th September 1899, he executed in 
favour of the plaintiff the mortgage bond, 
-which is the foundation of the present suit, 
fora sum of Rs. 4,861, and the properties 
given as security were the shares of the mort- 
gagor in Mogulbagan, the Chitpur Road House 
and Tangra Road land. The consideration 


was made up of the 4,000 rupees, advanced : 


upon the bond of the 10th February 1899, a 
sum of Rs. 361, which represented the interest 
which had accrued due on that date, and a 
sum of Rs. 500 as a fresh advance. On 
the 9th January 1900, the mortgagor executed 
- another bond for Rs. 3,325 in favour of the 
fifth defendant, and the properties given as 
security were his shares in Mogulbagan and 
the Chitpur Road House. In 1901, the Lon- 
don and Lancashire Life Insurance Company, 
_commenced a suit on the Original Side of this 
Court to enforce their security, and they joined 
as defendants, the administrators, the present 
plaintiff, the husband of the fifth defendant, 
another puisne encumbrancer, who claimed 
to derive title from the first defendant, and 
other encumbrancers, who derived title from 
the administrators. This suit was consolidat- 
ed with another, in which certain creditors of 
the estate of the father of the first defendant 
had sned to enforce a money claim against the 
administrators. So far as we can make out, the 
cases may have been heard together, but a 
separate decree was drawn up in the case of 
the London and Lancashire Life Insurance 
Company. To the terms of this decree made 
on the 27th April 1903, we shall have to refer 
in detail hereafter, but it is sufficient to state 
at this stage that the decree directed the sale 
of the Chitpur Road House as also of the pro- 
perties covered by the securities of the defend- 
ants, who derived title from the administra- 
tors, Vaxious directions were given as tothe 
order in which the London and Lancashire 
Life Insurance Company and the other mort- 
gagees from the administrators were to be 
paid, but so far asthe present plaintiff and 
the other persons who held mortgages from 
the first defendant, Abdus Samad, were con- 
corned, no provision was made for the realiza- 
tion of their claims, although liberty was re- 
served to them to apply to the court for the 
hd . 


administration of the estate of Abdul Karim, 
and for the sale of what might prove to be the 
share of the present first defendant, Abdus 
Samad, init. No materials have been placed 
before us to enable us to form an accurate 
idea of what proceedings "have been taken 
pursuant to this decree ; but we have been in- 
formed that the Chitpur Road House has 
been sold and that the proceeds have been 
practically exhausted in satisfaction of the 
claims of the London and Lancashire Life 
Insurance Company, and the other mortgagees 
who derived title from the administrators. 
The result in substance has been that noththg 
has been left, against which the appellant 
could proceed for the satisfaction of his claim. 

We have now to turn back for a moment to 
the proceedings, under which thesecond defend- 
ant, who is the real contesting defendant in 
the present litigation, derived his title. On 
the 22nd February 1899, the administrators 
obtained the leave of the court to sell the 
Mogulbagan property for the purposes of the 
administration of the estate of Abdul Karim. 
On the 24th June 1899, two persons, by name 
Kailash Chandra Pal and Jogendra Nath Pal 
entered into an agreement with the adminis- 
trators to purchase the property. The in- 
quiry into the title, however, was protracted, 
and it was not till the 28th January 1902 
that a conveyance was executed by the ad- 
ministrators to the Pals for Rs. 1,04,000. 
Meanwhile, on the 9th July 1900, the pre- 
sent second defendant, Bhoglu, had obtained 
a decree for money against the first defendant, 
Abdus Samad, iu the Calcutta Small Cause 
Court. The decree was transferred to the 
Court of the Munsiff of Sealdah, and on the 
2nd May 1901, the share of Abdus Samad in 
Mogulbagan was attached in execution. On 
the 12th July 1901, the administrators pro- 
ferred a claim on the ground that they were 
in possession of the attached property, which 
had verted in them as administrators, apd 
that it conld not be seized by any execution 
creditor of Abdus Samad till the administra- 
tion of the estate of his father had been com- 
pleted. This claim was disallowed onthe 7th 
September 1901. The administrators then 
obtained a Rule from this court for the revi- 
sion of this order; but on the 14th May 1902, 
the Rule was discharged in the presence of 
the claimants, the decree-holder and his judg- 
ment-debtor. The second defendant, Bhoglu, 
then proceeded with the execution of his 
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decree, brought the share of Abdus Samad 
to sale and purchased it himself for Rs. 802, 
on the 14th November 1902. This sale was 
confirmed on thé 9th December 1902. Mean- 
while, a portion of Mogulbagan had been 
acquired for public purposes under Land Ac- 
quisition Act, and asum of over Rs. 52,000 
was inthe oustody of the Collector. Disputes 
now arose between Bhoglu and the Pals as to 
the disposal of this sum of money. On the 
13th August 1904, the Pals took proceedings 
before the Land Acquisition Judge for appor- 
tionment of the sum which represented the 
value of the portion acquired, and on the 19th 
July 1905, the Pals commenced an action 
against Bhoglu for declaration of their exclu- 
sive right, as against him, to the property 
purchased by them. The Court of First In- 
stance, in each of these two cases, held that, as 
neither the administrators nor the Pals who 
derived title from them, had instituted a suit 
to challenge the propriety of the order in the 
claim case, within the period of limitation pres- 
oribed therefor, the order had become final and 
conclusive with the result that as against the 
Pal, Bhaglu had become entitled to what had 
been seized by him in execution as the interest 
of his judgment-debtor, Abdus Samad, in Mo- 
guibagan. Appeals were then preferred to 
this Court by the Pals and the view taken by 
the Court of First Instance was affirmed on the 
16th April 1907. Meanwhile, on the 22nd 
July 1906, the plaintiff commenced the action, 
out of which the present appeal arises, for 
recovery of the sum due under his mortgage 
security. The first defendant was the mort- 
gagor, Abdus Samad ; the second was Bhogin, 
who had purchased the interest of Abdus 
Samad in Mogulbagan, on the 14th November 
1902 ; the third, fourth, fifth and sixth were 
puisne encumbrancers, and the seventh and 
eighth were the Pals. The mortgagor admitted 
the validity of the mortgage deeds, and the 
only objection which he raised was that in 
tlre plaint credit had been given for a pay- 
ment of Rs. 2,000, on the 16th March 1903, 
whereas he alleged that credit for this sum 
ought to have been given on the 28th Jannary 
1902. The second defendant took various 
objections, the most important of which was 
that the suit could not proceed in view of the 
decree made on the Original Side of this court 
in the suit of the London and Lancashire 
Life Insurance Company. He further con- 
tended that the plaintiff had relinquished his 


lien. upon the Mogulbagan property, that in 


addition to the payment for which credit had ` 


been given in the plaint, another sum of 
Rs. 2,000 had beeh paid, and that, in any 
view of the matter, the properties comprised 
in the security ought to be made to contribute 
only rateably for the satisfaction of the dues 
of the plaintiff. The third defendant did not 
appear. The fourth defendant, who held a 
mortgage of the 20th June 1899, claimed 
priority in part, if not in whole, over the mort- 
gage of the plaintiff. The fifth defendant 
contended that the suit could not proceed in 
view of the decision of this court in the suit 
of the London and Lancashire Life Insurance 
Company. The sixth defendant claimed pri- 
ovity in respect of the sums due to her over a 
portion of the amount sought to be realized 
by the plaintiff. The seveath and eighth 
defendants, the Pals, contended that the 
mortgage was invalid as against them, inas- 
much as it had been created during the pen- 
dency of the administration, and could not be 
enforced against the property sold to them by 
the administrators with the leave of the court. 
As the Pal defendants thus claimed under a 
title paramount to that of the mortgagor, they 
were, in view of the principle laid down by 
this court in Jagueswar Dutt v. Bhuban Mohan 
Mitra (1), discharged from the suit. The 
Subordinate Judge then framed the following 
issues :—~ 

(1). Is the suit barred by sections 12 and 
13 of the Code of Civil Procedure ? 

(2). Is the mortgage sued upon executed 
for valuable consideration ? 

(3). Did the plaintiff release or abandon 
his mortgage lien in property No. 1 (Mogul- 
bagan) ? 

(4). Is the plea of payment of Rs. 2,000 
of defendant No. 2 true or not P? 

(5). Was the plaintiff aware of the Land 
Acquisition proceedings and has he any lien 
over the compensation money in deposit in the 
Court of the Land Acquisition Judge? 

(6). Is the plaintiff bound to follow pro- 
porties other than property No. l in the first 
instance, and.are all the mortgaged properties 
liable to contribute rateably ? 

(7). Has the mortgage of defendant No. 4 
priority over the plaintiff’s mortgage P 

Evidence was given on all the issues at 
the trial on behalf of both sides, and the 
parties closed their case. The Subordinato 

(1) 3 Q. L, J. 208, . f 
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Judge, however, held upon the first issue that 
the suit was barred by res judicata, and, in 
this view of the matter, dismissed the suit 
without any adjudication upon the other points 
raised. The plaintrf has now appealed to this 
court, and on his behalf it has been argued 
that’ the suit is not barred by the principle of 
res judicata. In our opinion, this contention 
is well founded, and must prevail. As the 
evidence on the record is complete, we have 
heard the parties at length upon all the ma- 
terial points involved and we shall givea 
decision on the merits upon the whole case. 

In support of the view that the suit is barr- 
ed by the principle of res judicata, it has 
been contended by the learned Vakil who 
appears for the second defendant that as the 
plaintiff was made a party to the mortgage 
suit instituted on the Original Side of this court 
by the London and Lancashire Life Insurance 
Company and as the decree of this court re- 
served to him liberty to ask for the adminis- 
tration of the estate of the father of his mort- 
gagor, he is restricted to the remedy thus 
specified, and he cannot maintain an action 
for recovery of the money due on his security. 
Tt has been contended, on the other hand, by 
the learned Vakil for the appellant that the 
plaintiff as mortgagee has aright under the 
contract to enforce the security, that the liber- 
ty which was reserved to him under the 
decree of this court is of doubtful efficacy, and 


. that it could never have been intended to res- 


trict him by that decree in the pursuit of any 
lawful remedy, otherwise available to him for 
the enforcement of the security he holds. 
Reliance has also been placed on behalf of the 
respondents upon the cases of Krssory Mohun 
Roy v. Kally Ohurn Ghose (2), Kissory Mohun 
Roy v. Kali Ohurn Ghose (8), and Ibn 
Hasan v. Brijbhukan Saran (4), to show 
that it was open to the present plaintiff to 
obtain the relief, which he now seeks, in the 
suit in which he was the defendant. These 
cases, however, are clearly distingnishable. 
They only show, as was pointed ont by this 
court in Mackintosh v. Watkins (5), that ac- 
cording to the practice, which prevails on the 
Original Side of this court, it is open to the 
court in a mortgage suit to direct the sale of 
the properties comprised in the securities of 


(2) 22 C. 100. 
(3) 240. 190. 
Hy 407 (F. B.). 
5) 1 0. L. J. 8L è 


all the encumbrancers who are parties to the 
litigation and to provide for the payment of 
tHeir claims according to the order of their 
respective securities. In other words, as point- 
ed out in Platt v. Mendel (6), in a suit for 
sale by a first encumbrancer where there are 
successive encumbrancers, puisne encumbran- 
cera,may be allowed to have their claim satis- 
fied ont of the surplus sale proceeds, if any. 
It may be conceded that, if an order of this 
description is made, a separate suit would not 
lie at the instance of the puisne enoumbrancer 
for the enforcement of his security, becasue, as 
was said in Fliess v. Buckley (7), if the juniop 
mortgagee is ina position to have his claim 
satisfied from the surplus sale proceeds realis- 
ed at the instance of the senior mortgagee, he 
cannot be allowed to maintain another action 
to reach that very surplus, and his remedy is 
to follow .the surplus in the court which 
made the previous judgment. Indeed, it is 
difficult to conceive why a puisne encumbran- 
cer, who can get his claim satisfied so speedily, 
should care to have recourse to a separate liti- 
gation for the same purpose (Jones ‘On Mort- 
gages,’ section 1688). It isto beremembered, 
however, thatan order of this description which 
enures to the benefit of the plaintiff, prior 
encumbrancer, as well asthe defendant, junior 
encumbrancer, can be made only, if all the 
parties interested in the equity of redemption 
of both the mortgages are before the court. 
In the case before us, the decree on the Origi- 
nal Side of this court, made on the 27th April 
1903, did not provide for the payment of the 
dues of the plaintiff from the surplus sale pro- 
ceeds. The reason is not difficult to discover. 
The court apparently differentiated between 
the securities created by the original owner, 
Abdul Karim, or by the administrators of his 
estate and the securities created by his son, 
Abdus Samad, at a time when the estate was 
under administration. So far as the securities 
of the former description are concerned, the 
court directed the sale of the properties cont- 
prised therein for successive payments of the 
claims of the different mortgagees in the order 
of security. The decree, further, directed that 


-if the mortgagor, Abdus Samad, satisfied the 


claims of the mortgagees who held securities 
from him, they were to reconvey the pre- 
mises comprised in their respective mortgages 
free from all encumbrances; but the court 


(6 (1884) 27 Oh, Div. 246. 
7) 46 Sickels, N, T. 288, 
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did not direct that, in default of payment by 
the mortgagor, Abdus Samad, the properties 
comprised in the securities created by him 
were to be sold and the proceeds applied in 
satisfaction of the dues of the successive en- 
cumbrancers. The court in fact was not ina 
position to make an order of this description. 
The parties interested in the equity of re- 
demption of the various mortgage securities 
were not before the court, for the obvious 
reason that the plaintiff in that litigation did 
not think it necessary to implead them as 
defendants. But whatever the reason for the 
order of the court might have been, the sub- 
stance of the matter is that the court did not 
pake an order for the sale of the properties 
‘comprised in the security of the present plaint- 
iff, and the payment of his dues. On what 
principle then can it be contended that he is 
debarred from the pursuit of his lawful 
remedy in the present litigation P It wasin- 
goniously suggested by the learned Vakil for 
the second defendant that, as the present 
plaintiff in bis written statement in the suit 
of the London and Lancashire Life Insurance 
Company did expressly ask that provision 
might be made for payment of his dues, aud 
as no such provision was made, that particular 
prayer must, by implication, be deemed to have 
been refused, and that, therefore, under ex- 
planation III to section 13 of the Civil Proce- 
dure Code of 1882, the plaintiff is barred by 
the doctrine of res judicata. This argument, 
however, is obviously fallacions on more than 
one ground. In the first place, it is founded 
on the assumption that the written statement 
of the present plaintiff must be treated as a 
plaint. In the second place, it ig assumed 
that it was obligatory upon the court to make 
a decree for the sale of the properties com- 
prised in the security of the present plaintiff. 
In the third place, it is further assumed that 
the court can, in the absence of all the parties 
interested in such properties, make a decree of 
that description. There is no foundation for 
any of these assumptions. On all these grounds, 
we must hold that, although liberty was 
reserved to the present plaintiff to ask for the 
administration of the estate of the father of 
his mortgagor, it was not obligatory upon 
him to do so, and that he is not limited to 
thatremedy. Woe were, further, informed that 
the administration of the estate of Abdul 
Karim, as may be expected from the length 
of time which has elapsed since the. appoint- 


ment of the administrators, has been already 
completed by them so that it is difficult to 
appreciate what good*would result, even if 
the plaintiff were now to avail himself of the 
liberty reserved to him in the decree of this 
court. Woe may also add that section 12 of 
the Code, which was mentioned in one of the 
issues as a possible bar, has obviously no 
application and no reliance was placed upon 
it in the arguments addressed to us at the 
bar. It follows, consequently, that the pre- 
sent suit 18 maintainable, and must be tied 
on the merits, 

As regards the merits, the substantial points 
urged by the second defendant in answer ..to 
the claim of the plaintiff are, first, that the 
plaintif has no subsisting valid security 
which he can enforce as against the Magal- 
bagan property after that property has been 
sold by the administrators, with the leave of 
the court, to the Pals; secondly, that there was 
a release by the plaintiff of his lien over the 
Moguibagan property; thirdly, that in any 
event, the mortgage debt ought to be .appor- 
tioned upon the properties comprised in the 
security. In answer to these points, it has 
been argued by the learned Vakil for the 
plaintiff appellant, first, that the second defend- 
ant as the purchaser of the right, title and 
interest of his mortgagor at a sale held in 
execution of a money decree is estopped, quite 
as much as the mortgagor himself, from ques- 
tioning the validity of the mortgage ; secondly, 
that there was in fact no release by the plaint- 
if of his lien upon the Mogulbagan property, 
and that assuming that there was any nego- 
tiation in that direction, it was inoperative in 
the absence of a duly executed, and registered 
document, and thirdly, that the second defend- 
ant is not entitled to claim as a matter of 
right that the mortgage debt should be ap- 
portioned and distributed upon the scveral 
properties comprised in the security. 

As regards the first of these points, the solu- 
tion depends upon the determination of the 
time position of the second defendant. As 
previously stated, he held a money decree 
against the mortgagor, Abdus Samad. In exe- 
cution of that decree he attached the right, 
title and interest of the*judgment-debtor in 
the Mogulbagan property. The administra- 
tors preferred a claim which proved infruc- 
tuous. The second defendant, thereupon, pur- 
chased the property at the execution sale on 
the th Novembor 18902. The transforees 
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from the administrators subsequently sought 
to challenge this title, but found themselves 
barred by limitation. What is the precise 
effect to be attributed to these proceedings ? 
The second defendant suggests that when ‘he 
successfully fought the claim case, he intended 
to do so solely for his own benefit and that his 
victory over the administrators and the trans- 
ferees cannot accrue tothe benefit of the present 
plaintiff. In our opinion, this contention is 
manifestly fallacious. Rightly or wrongly, he 
succeeded against the administrators ; when 
their claim was disallowed, the result was 
that the property, which the second defendant 
had seized in execution as the property of his 
judgment-debtor, became available for the 
satisfaction of his claim. He could, as the re- 
sult of any possible purchase in execution 
procecdings on the basis of his decree, acquire 
only the right, title and interest of his judg- 
ment-debtor, as they stood on the date of 
attachment. “On that date, there was a subsist- 


ing mortgage on that properby in favour of` 


the present plaintiff. In the eye of the law, 
therefore, all that could be seized at that 
time by any execution creditor of the mort- 
gagor was his equity of redemption. It is 
difficult to conceive how, upon any intelligi- 
ble principle, the view can be maintained that 
the second defendant seized in execution the 
property of his judgment-debtor free from the 
mortgage, previously imposed by-the latter 
thereon. In this view of the matter, so far 
as the present question is concerned, his position 
is identical with that of hir judgment-debtcr. 
Now, what was the precise position of the 
judgment-debtor, mortgagor, so far as the 
plaintiff's mortgagee was concerned. As is 
pointed out,in Bigelow " On Estoppel,’ 5th Edi- 
tion, page dd, ‘in regard to the relation of 
mortgagor and. mortengee, when the mortgagor 
retains possession, a relation is created similar 
to that of landlord and tenant, and the mort- 
gagor is estopped from denying the title of 
the mortgagee. A mortgagor must, from the 
very nature of the mortgage, contract to pre- 
serve the property pledged for the purposes 
of the original security, and is, therefore, es- 
topped, independently of covenants of war- 
rantee, from denying*the mortgagee’s title and 
the existence of the lien which he has created, 
or from defeating its enforcement against the 
property against which it was placed. In 
Doe v. Pegge (8), Lord Mansfield observed, that 
(8) (1786) 1 T. R. 768, ° 
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the Court never suffers a mortgagor to set up 
the title of a third person against his mort- 
gagee, for he made the mortgage, and it does 
not hein his mouth to say so, though such | 
third person might have a right to the proper 
possession. To the like effect are the same 
learned Jndge’s observations in Qoodititle 
v. Bailey (9), where it is said that as no 
man can be allowed to dispute his own 
solemn deed, a mortgagor cannot be permitted 
to dispute the title of his mortgagee [see also 
Doe v. Vickers (10)]. Precisely the same view 
was taken by the Supreme Court of the United 
States in’ Willison v. Watkins (11), where the 
principle of estoppel applicable to landlords 
and tenants was held to govern cases between 
mortgagors and mortgagees, trustees and ceslut 
que trusts and generally to all.cases where one 
obtains possession of real estate belonging to 
another by recognition of his title. On this 
ground, it Was ruled by the Supreme Court 
of California in Coak v. Dela Guerra (12), a 
mortgage, made by the heirs of a deceased 
owner before the administration or settlement 
of the estate, cannot be objected to by them, 
on the ground that tho creditors and legatees 
of the estate have not been paid. It is clear, 
therefore, upon principle as well as upon the 
authorities that in so far as the first defendant, 
the mortgagor of the plaintiff, is concerned, he 
is estopped from denying the title of the mort- 
gagec. ‘He cannot be allowed to say that the 
mortgage is invalid because it was effected 
at a time when the estate was in the course of 
administration and is liable to be challenged 
by persons who have subsequently acquired 
the mortgaged premises from the adminis- 
trators. If this defence, therefore, is not open 
to the mortgagor, on what principle 15 it open 
to the purchaser of his right, title and in- 
terest in the equity ofredemption. There can 
be no doubt but that, if he had been a pri- 
vate purchaser of the property in dispute 
from his judgment-debtor, he would have 
been estopped in the same way as his vendor, 
for it has been repeatedly laid down that al- 
though a purchaser of mortgaged premises 
is not estopped by his mere acceptance of the 
deed from disputing the validity of the mort- 

gage or the amount due under ıt on the ground 
of objections which were open to the mortga- 


9) (1777) 2 Cowper 597. 

10) (1886) 4 A. and H. 782. 

11) 28 M 8, 8 Pot. 43, L. Ed. 7; 590, = 
(12) (1864) 24 Calf. 237, 
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gor, yet he is limited to such objections or 
defences only as could have been pleaded by 
the mortgagor himself, and he cannot even 
set up all of these, for he is not permitted to 
urge defences strictly personal to the mort- 
gagor. It is sufficient in this connection to 
refer to the case of Doe v. Stone (13), in 
which it was ruled that it would be no more 
open to a person standing in the shoes of the 
mortgagor than to mortgagor himself to set 
up, as against the mortgagee, any preceding 
estate which he himself had created. A. 
similar view has been taken in the American 
Courts where the leading decisions are Citi- 
zens’ Bank v. Webre (14), Pass v. Lynch (15), 
andDaggs v. Ewell (16), the decision in the 
last of which case was affirmed upon this 
point by the Supreme Court of the United 
States Ewell v. Daggs (17). Does it then make 
any difference 1f the purchaser acquires title, 
not by a private sale but, at a sale held in ex- 
ecution of a money decree ? In our opinion, it 
does not. That this view is correct cannot, of 


course, be disputed where the sale is made ' 


expressly subject to the mortgage or where 
only the equity of redemption is seized and 
the purchaser bids only the value of such 
equity. But it cannot be limited to this class 
of cases ; the purchaser at the execution sale 
is bound by the same rule gf estoppel as the 
judgment-debtor, on the principle that the 
former has purchased merely the right, title 
and interest of the latter and does not conse- 
quently occupy a position of greater advan- 
tage. This view is supported by the decision 
of their Lordships of the Judicial Committee 
in Mahomed Mozuffer v. Kishori Mohun Roy 
(18). In that case, where A. had allowed B. 
to hold herself out to the world as the owner 
of certain properties and was consequently 
bound by the rule of estoppel not to deny the 
title of B. as against bana fide purchasers for 
value without notice from B, the question 
arose whether the estoppel as against A. 
was purely personal, or whether it would also 
operkte as against execution purchasers of the 
interest of A. It was ruled by this Court 
(Kishory Mohun „Roy v. Mahomed Mujaffar 
Hossein (19), ab page 198), contrary to the 

(18) (1848) 30. B 176; 7L R BR. 311. 

14) 44 La. Ann 344, 10 Southern 728. 

15) 117 N. C. 458; 23 8 E 357. 

16) 3 Woods 344; 6 Fed Cases 1109. 

17) 108 M. S. 143 ; L. Ed. 27 : 682 

18) 22 0. 909 , L. R. 22 I. A, 129 (P. 0). 

(19) 18 G 188. 


principle deducible from Richards v. Johnston 
(20), and Heane v. Ragers (21), that the es- 
toppel, that would bind A, would also bind the 
execution purchasers of his interest. This 
view was subsequently affirmed by their 
Lordships of the Judicial Committee and they 
vested their conclusion on the ground that the 
principle of estoppel, founded in that case 
upon the decision in Ram Coomar v. Mcqueen 
(22), applied, not only to A. but also to the 
execution purchasers of the interest of A., 
who were equally bound by it, as they had 
purchased only his right, title and interest. 
This is in accord with the statement of the rule 
by Kay L. J. in Medell v. Thomas (28). No 
doubt, the statement has sometimes been 
made by text writers (Hukam Chand on Res- 
judicata, 204 and Caspersz on Estoppel, 2nd 
Edition, 66), apparently on the basis of judi- 
cial dicta of the highest authority, that, as 
there is no privity between the purchaser at a 
sale in execution of a decree and the jndg- 
ment-debtor whose property is sold, the pur- 
chaser at the execution sale is not bound by 
the same rule of estoppel as the judgment- 
debtor. Thus in Anundo Moyee Dossee w. 
Dhonendro Ohunder Mookerjee (24), Lord Jus- 
tice James observed that the title of a pur- 
chaser under a judgment decree could not be 
put on the same footing as the title of the 
mortgagor or of a person claiming under a 
voluntery alienation from the mortgagor. 
Again, in Amrit Kooer v, Lall Debee Pershad 
(25), Sir Richard Couch remarked, with 
veference to purchasers at an execution. sale, 
that they were not in the position of persons 
taking a conveyance direct-from the party and 
were, therefore, not bound by what the judg- 


ment-debtor might have stated on some pre- | 


vious occasion. Somewhat to the same effect 
are the observations of Sir Barnes Peacock in 
Dinendro Nath v. Ram Kumar (26): “There 
is a great distinction between a private sale 
in satisfaction of a decree and asale in execu- 
tion of a decree. Under the former the 
purchaser derives title through the vendor 
and cannot acquire a better title than that of 


(20) 4 H. & N. 660. 

(21) 9 B. & C. 677. 

(22) 18 W. R. 166; 1L B. L. R. 46; L. R. I. A. Sup. 
Vol 40. 

Ss (1891) 1 Q B 230 (238). 

(24) 16 W R. 19 (P.0.);8B L. B 122, 14M. L 
A. 101. 


(9) 18 W. R, 200 
26) 7 O. 107; L. R. 8 I. A. 65, 
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the vendor, In the latter, the purchaser, 
notwithstanding he acquires merely the right, 
title and interest of the judgment-debtor, 
acquires that title by operation of law ad- 
versely to the judgment-debtor and freed 
from allalienations or incumbrances effected by 
him subsequent to the attachment of the pro- 
perty sold in execution. On the authority 
of these observations it was ruled by this court 
in Lala Parbhu Lal v. Mylne (27), that a 
purchaser at an execution sale was not the 
representative of the judgment-debtor for 
the purpose of the rule of estoppel. Sub- 
stantially to the same effect are the decisions 
in Rungo Monee v. Raj Coomaree (28), 
Gour Sundar v. Hem Ohunder (29) and 
Bashi Chunder v. Enayet Ali (80). There 
can be no question, however, that tho rule 
so widely formulated in these judicial dicta, 
is neither supported by authorities nor de- 
fensible on principle. It will suffice for our 
present purpose to refor to the judgment of 
the Full Bench of this court in Jshan Chunder 
v. Bent Madhub (31), in which it was pointed 
out that the view taken in these cases is 
based on a misapprehension of the passages 
from the decisions of the Judicial Committee 
in Anundo Moyee v. Dhonendro (24) and Di- 
nendro v. Ram (26), to which we have just 
referred. These Privy Council decisions only 
show that the rights of an execution pur- 
chaser are in many respects different from 
those of a purchaser ata private sale, but they 
do not afford any basis for the comprehensive 
rule of absence of estoppel against the execu- 
tion purchaser deduced from them. Wo must, 
therefore, hold upon the decision of the 
Judicial Committee in Mahomed Mozuffer v. 
Kishori Mohun Roy (18), that the execution 
purchasor of the interest of the mortgagor is 
as much bound by the rule of estoppel not to 
dispute the validity of the mortgage, as the 
mortgagor himself. That the rule in ques- 
tion is based on a sound principle is obvious 
from the circumstance that it has been adopt- 
ed in other systems of jurisprudence; for 
instance, it has been widely followed in Ameri- 
can Courts, where it has been repeatedly held 
that the purchaser at an execution sale may 
take advantage of an estoppel arising from 


the deed by which the debtor acquired title 
(27) 14 0 401. : 

28) 6 W. R. 197 (198). 

29) 16 ©. 865 AG 

80) 20 0. 286 (239), 

81) 24 0, 02 (75). . . 


had 





and is in his turn estopped by the deed made 
by the debtor before the sale; in other words, 
the levying creditor is bound by an estoppel 
against the debtor as grantor. Morrison v. 
Caldwell (82), Kimball v. Blaisdell (83), 
Gilliam v. Bird (84), Knook v. Kelsey (85), 
Morten v. Covell (86), Wright v. Phipps (37). 
Tho second defendant, as a purchaser in exe- 
cution of a money decree of the right, title 
and interest of his judgment-debtor, the first 
defendant, is, consequently, bound by the 
same rule of estoppel as the first defendant 
himself, and he cannot question the validity of 
the mortgage any more than the morigagor 
himself. The learned Vakil for the seeond 
defendant, however, strenuously contendedthat 
he was entitled to take up the some positionas 
the Pals, who had purchased from the ad- 
ministrators. In our opinion, this position is 
untenable and it is difficult to imagine any 
intelligible principle, upon which it could, 
with any semblance of reason, be maintained. 
The second defendant denied the title of the 
Pals, successfully challenged the validity of 
their purchase and, by reason of the adverse 
decision of the court in the claim case, found 
himself in a position to seize the property as 
the property of his judgment-debtor. On 
what principle can he now turn round and ' 
say that he claims through the Pals or re- 
presents them. It may be true that, at the 
time when he’ successfully fought the Pals, 
he did not imagine for a moment that he 
might have to share the spoils of his victory 
with the present appellant; but there is no 
possible escape from the position that the pro- 
pety belonged either to the Pals or to his 


. Judgment-debtor and that the second alter- 


native has been established by judicial de- 
cision at bis invitation. By reason of the 
decision in the claim case the property has 
been treated as that of his judgment-debtor ; 
and, by reason of the failure of the adminis- 
trators, as also of the Pals to contest the 
propriety of that decision within the time 
allowed by law, that conclusion ‘has become 
final. That being so, the result is that the 
second defendant has purchased the property 
at the execution sale as the property of his 
judgment-debtor, and that as at the date when 


a 17 Am. Dec. 84 ; 5 T. B. Monroe 426. 
33) 22 Am. Dec. 476; 15 New Hampshire 533. 


84) 49 Am. Dec. 379; 8 Iredell’s Law 280. 
(3s 22 Am. 8t. Reports 777. 

86) 10 Nebraska 423 ; 6 W., N. 477. . 
(87) 70 Conn 92:66 Am St. Rep. 87. 
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he effected the attachment, thore wasa pro- 
existing mortgage in favour of tho plaintiff, 
the second defendant must be taken to have 
purchased the equity of redemption only, and 
not the entire interest of his judgement-debtor 
freed from the mortgage. The conclusion, 
therefore, is irresistible, so far as the first 
point on the merits is concerned, that the 
plaintiff has a valid subsisting security which 
he can enforce against the Mogulbagan pro- 
perty in the hands of the second defendant. 
We may add that the view we take is consis- 
tent with the manifest justico of the case. 
The Mogulbagan property covera about 66 
bigkas of land and is of considerable valuo. 
The Pals, in fact, paid one lakh and four 
thousand rupees for the property and indica- 
tions are not wanting to show that they made 
a very favourable bargain, the Land Acqui- 
sition Judge having awarded over fifty-two 
thousand rupees as the value of eight and a 
half bighas. But even if we assume that the 
amount paid by the Pals affords & reasonable 
estimate of its true value, tho ono-third share 
of Abdus Samad, purchased by the second 
defendant, would be worth about Rs. 35,000, 
if taken free of encumbrances. Now in the 
sale proclamation, issued at the instance of 
the second defendant, the proporty was valued 
by him at Rs. 8,000 so that the one third 
share was valued at Rs. 1,090 and, at the 
execution sale he bought it for Rs. 802. His 
present contention, if it prevailed, would en- 
able him to retain for this insignificant sum 
a property worth at least Rs 35,000, freed 
from the substantial incumbrances in favour 
of the plaintiff and some of the defendants. 
No doubt, a speculative purchaser like the 
second defendant is entitled to the full bene- 
fit of his purchaso so fay as the law allows. 
But it would, in our opinion, have been 
lamentable if we had ourselves been compelled 
by any technical rules of law to allow him 
to retain the property free of the mortgages 
created by the first defendant, for we do not 
feel the remotest doubt that when in his own 
execution proceedings, he valued the entire 
property at Rs. 3,000 and the one-third share 
of his judgment-debtor at Rs. 1,000, (for 
which he ultimately paid only Rs. 802), ho 
must have known that the proporty was 
heavily encumbered and that all he could seize 
in execution was the bare equity of redemption. 

The sgcond point on the merits taken by the 
second defendant raises the question covered 


by the third issue, namely, whether the 
plaintiff released or abandoned his mortgage 
lien on the Mogulbagan property, which 
question we are invited to answer in the affir- 
mative. In support of this invitation, reliance 
is placed mainly npon the fifth paragraph of 
the written statement of the plaintiff in the 
suit by the London and Lancashire Life In- 
surance Company and upon a passage from 
the deposition of Babu Jogeswar Sen, who 
acted as the solicitor of the plaintiff in the 
matter of the execution of the mortgage of the 
16th September 1899. Itis pointed out on 
the other hand, that the plaintiff himself de- 
posed in the court below, that he had never 
released the Mogulbagan property from the 
mortgage lien and that there was never made 
to him any proposal for releasing it. It is 
further contended on behalf of the plaintiff 
that, in order to make a release of this des- 
cription operative in law, it must be embodied 
in a registered instrument. After careful ex- 
amination of the facts and circumstances dis- 
closed in the evidence, we are of opinion, that 
the plaintiff never agreed to release Mogul- 
bagan from his mortgage. It is to be observ- 
ed that the theory of this release was very 
vaguely indicated in the written statement of 
the second defendant, in paragraph 8 of which 
it was stated that Rs. 2,000 was paid on the 
28th January 1902 to the plaintiff, who on 
receipt of the same released his mortgage lien 
over the property in question. It is worthy 
of note that no mention is made here of the 
person by whom this sum of Rs. 2,000 was 
paid and with whom presumbly the alleged 
agreement was made. Moreover, although. 
the onus lay entirely upon the defendant to 
establish tho alleged release, no substantial 
ovidence was adduced on his behalf to prove. 
its truth. The fifth paragraph of the written 
statement of tho plaintiff in the previous suit, 
upon which so much reliance was placed, is 
really not of much assistance to the second 
defendant. No doubt in that paragraph. 
Debendra Nath made mention of the payment 
of Ra. 2,000 ; and asked that for the realization 
of his dues all the properties comprised in the 
mortgage security other than the Mogulbagan 
property might be sold. ‘his by itself, how- 
ever, is not conclusive, though it might raiso 
a suspicion that there was probably some nego-. 
tiation or arrangement with regard to that 
property. Such suspicion, however, can arise 
only on the assumption that Debendra Nath 


XTA 


INDIAN CASES. 


[1909 


DEBENDRA NATH SEN V, MIRZA ABDUL BANED BEROJI, 


signed the written statement with full know- 
ledge of its contents. On tho other band, he 
stated in his deposition that the written state- 
ment had been prepared in the office of bis 
attorney and that he had signed it on the as- 
surance that it was all right. Apart from 
the written statement, however, relianco 18 
placed by the respondent upon the statement 
of Babu Jogeswar Sen to the effect that it had 
been arranged with Kailas Pal, that, on receipt 
of Rs. 2,000 out of the sale proceeds, the 
plaintif would release the property. This 
statement is very specific ag to the terms of 
the arrangement, but it does not show ihat 
the plaintiff was a party thereto. Indeed 
upon an examination of the whole of the evi- 
dence and of the circumstances of the case, it 
is manifest that the plaintif was no party to 
any arrangement of the description suggested 
by the second defendant, though it is more 
than likely that there might have been some 
negotiations to that effect between the solicitor 
Babu Jogeswar Sen and the Pals. It appears 
from the record that, althongh Babu Jogeswar 
Sen received Re. 2,000 fromthe administrators, 
probably out of the purchaso money paid by 
the Pals on the 28th January 1902, he did not 
pay over the sum to the plaintiff till the 16th 
March 1908 and that only after repeated 
demands. It is difficult to believe that the 
plaintiff, even if at any time he was disposed 
to relinquish his lien npon the Moguibagan 
property, would have consented to do go till 
he had received the money. There are also 
other circumstances which tend to throw doubt 
onthe story of an agreement to release the lien 
over this particular property. In the first 
place there can be no question that this was the 
most valuable of the properties comprised in 
the security, and, that the portion of the 
mortgage debt leviable thereupon would be 
much in excess of the two thousand rupees 
paid ; it is extremely unlikely that the plaintiff 
would consent toa release without payment 
of a proportionate sum ; for, as was well said 
in Brooks v. Benbon, (88), if he did so he would 
act at his peril and even though he did not 
receive the proper contributory share of the 
debt, he would be still equitably chargeable 
with the receipt of that share in favour of the 
owners of the remaining parcels, Surjtram v, 
Berhamdeo (89), Surjtram v. Barhamdeo (40), 
Ve 70 Conn, 92; 66 Am. St. Rep. 87. 


89) 1 C. L. J. 337. 
40) 20, L. J. 202, ° 


Emam Ali v. Baijnath (41). In the second 
place, it is equally unlikely that if the Pals or 
the administrators on their behalf paid two 
thousand rupees on the basis of a completed 
arrangement for the release of the property 
sold, they would not have insisted upon a 
registered instrument of release or, at least on 
some documentary proof of the agreement. 
The truth appears to be that Babu Jogeswar 
Sen received from the administrators Rs. 2,000 
on the 28th January 1902, and he may at the 
time have held out hopes that the plaintiff 
would not proceed against that property in 
the hands of the Pals; but there is no sub- 
stantial evidence to show that the plaintiff tas 
aware-of this or that he in any manner assent- 
ed to the proposed arrangement. Babu Joges- 
war Sen, on the other hand, detained the money 
for over a year, and it was with considerable 
difficulty that the plaintiff realized it from 
him. This also explains why ihe scmenbat 
ambignous statement, contained in the fifth 
paragraph of tho written statement of the 
plaintiff, was drawn up in that form by his 
solicitor. We must hold. therefore, that the 
plaintiff personally was no party to any pro- 
posal or arrangement for the release of his 
mortgage lien over the Mogulbagan property, 
though it may be there were some negotia- 
tions, the details of which have not been dis- 
closed to us, between the solicitor on the one 
hand and the administrators or the Pals on 
the other. It is impossible to ascertain what 
the details of this arrangement might have 
been, as no attempt to establish them by ap- 
propriate evidence has been made by the 
second defendant, who might easily have ex- 
amined either the Pals or the administrators 
with a view to elucidate the point. Further 
investigation, however, into this point is un- 
necessary because, even if the soliciter entercd 
into any such negotiations without the autho- 
rity of the plaintiff, the laiter would not in 
any way be liable. The solicitor had been 
employed solely for the purpose of the execu- 
tion of the mortgage. He had no authority 
to receive payment of the mortgago dcbt, 
much less had be any authcrity to relirquish 
the mortgage lien over any portion of the 
morigaged premises. A solicitor has no im- 
plied authority as such io reccive payment cf 
a mortgage debt, even though ke may te 
authorized to rcceive payment of the intcrest 
and permitted to have possession of the mort- 
(41) 3 O. L. J. 576, 
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gago deed. ` Wilkinson v, Condlish (42), Kent 
¥. Thomas (43), nor can he, even if authorized 
to receive payment of a mortgage debt, take 
a cheque iv lieu of cash, Blumberg v. Life In- 
terests, Şe. Corporation (44). As Lord Justice 
James said in Suffron v. Rayner (45). There 
is a fallacy in supposing that there is such a 
thing as the office of a solicitor, that is to say, 
that a man has got a solicitor not as a person 
whom he employes to do some work for him, 
but as an official solicitor, and that, because 
the solicitor has been in the habit of acting 
for him and has been employed to do some- 
thing for him, that solicitor is his agent to 
bind him by anything he says; a man has no 
more a solicitor in that sense than he bas an 
accountant or baker or butcher; a person is a 
man's accountant or baker or bul cher, when the 
man chooses to employ or deal with -him and 
in the matter so employed.” We must hold, 
therefore, thatthe solicitor, Babu Jogeswar 
Sen, who was employed for the purpose of the 
execution of the mortgage secunity, had no 
authority to receive payment therefor, much 
less had ho any anthority to enter into any 
agreement with the administrators or the 
Pals that upon payment of Rs. 2,000, the 
mortgagee would release the Mogulbagan 
property from the mortagage len. In this 
view of the matter, we must hold that 
there was not in fact any agreement between 
the plaintiff and the administrators or the 
Pals for the release of the Mogulbagan pro- 
perty, though it is more than doubtful whe- 
ther there was any such complete agreement 
between the solicitor of the plaintif and the 
administrators of the Pals, and that in any 
event, oven if there was any such arrange- 
ment, it is not binding upon the plaintiff 
appellant. It is, therefore, unncessary to con- 
sider whether the second defendant can rely 
for his own benefit upon the alleged agreement 
for release, which, if ever entered into, must 
have been between the administrator or the 
Pals, on the one hand, and the solicitor or the 
plaintiff, on the other. But we may observe 
that, as already explained, the second defend- 
ant, asa purchaser of the right, title ond in- 
terest of the mortgagor, “does not occupy a 
position of advantage higher than that of the 


(42) (1850) 6 Excts 91 

(43) (1856) 1 H. & N. 478. 

(44) (1897) 1 Ch. Wil; 66 L.J. Oh. 127; 7 L. T. 
627,45 W R. 246. Affirmed in (1898) 1 Oh. 
27; 07 L J. Oh. 118; 77 L. T. 506—0. A. 

(45) (1880) 14 Oh. Div. 406. 


first defendant. Itis difficult to appreciate: 


how he can claim the benefit of any arrange- 
ment which, if ever entered into, was intended 
by the Pals for their own protection. He 
does not allege that he paid any portion of the 
Rs. 2,000, nor does he assert that he was a 
party to tho alleged agreement or that he 
made his purchase at the execution sale in 
view thereof. He has throughout success- 
fully set up a hostile title to that of the Pals 
and the administrators from whom the Pals 
had made their purchase. Upon what con- 
ceivable principle can he be now permitted to 
turn round and to claim the benefit of an 
agreement, which, if establised could only 
benefit the Pals. An agrecment to release a 
mortagago, if made for n consideration, binds 
the parties to it; but it does not bind a per- 
son not a party to it, and no such party could 
enforce it unless he was induced by it to pur- 
chase the.property, to advance money upon it, 
or to do some act prejudicial to his interest. 
(Jones on Mortgages, Section 979, Snell v. 
Palmer (46) ). It is also unnecessary in this 
view to examino in detail the additional con- 
tention of the plaintiff that a release of this 
character, in order that it may be operative, 
must be embodied in a registered instrument. 
But we may mention that it was argued with 
considerable forco on behalf of the appellant 
that the release set up,if established, signifies 
in substance that the mortgage charge, which 
originally extended upon all the properties 
comprised in tho security, is replaced by differ- 
ent charges upon different properties; the 
charge upon one of the properties is extin- 
guished, and the whole of the balance of the 
original mortgage debt is thrown upon the 
remaining properties, As inthe case before 
us, the property which is alleged to have been 
released was by far the most valnable of the 
items comprised in the security, and as the 
amount in consideration for which the lien is 
said to have been released was proportionately 
much less than what would be rateably leviable 
from that particular property, the result of 
the transaction, it was contended, would be 
that a burden considerably hgavier than the 
original proportionate charge would be thrown 
upon tho other properties. A transaction of 
this nature might, it was said, be treated in 
substance as areplacement of the old mortgage 
by a new security, which can be created only 
by a registered instrument under’ section 58 
(46) 12 IU. App. 887. ac 
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of the Transfer of Property Act. It was fur- 
ther contended that, from another point of 
view, namely, from the point of view of the 
property released, the release might strictly be 
vegarded as a transfer of the interest of the 
mortgagee to the mortgagor or bis represen- 
tatives, the holder of the equity of redemption, 
for the validity of which transaction, in view 
of section 54 of the Transfer of Property Act, 
a registered instrument might be essential. 
The learned Vakil for the respondent, on the 
other hand, contended that no instrument is 
necessary in view of the detision in Goseti v. 
Varigonda (47), and we also find that there is 
a dictum of this Court in Emam Ali v. Baaj- 
naih (41), that a release may be effected by 
parol, though when it is effected by a written 
instrument, the latter may require registration. 
In neither of these two cases, however, was 
the matter presented before the Court from 
the point of view of sections 54 and 58 of the 
Transfer of Property Act, but we observe 
that in the case before the Madras High 
Court, it was conceded that if the release was 
effected between all the parties to the original 
mortgage or all of their representatives, a 
written instrument would .be essential. Wo 
further observe that there has been divergence 
of judicial opinion upon the subject; for in- 
stance, in Mutual Mill Insurance Company v. 
Gordon (48), ib was maintained that a written 
instrument was not necessary to effect a valid 
release, while in Brooks v. Benham (88), it 
was ruled that a written instrament would be 
essential to create an actionable obligation. 
As the decision of the question raised is not 
necessary for the purposes of this case, and, as 
the matter has not been argued with sufficient 
fulness, we reserve our opinion upon it. For 
the reasons already given we hold upon the 
second point taken upon the merits, that there 
has been no valid release.of the Mogulbagan 
property, and that the plaintiff is still entitled 
to enforce his security against the portion 
thereof in the hands of the second defendant. 

The third point on the merits, taken by the 


second defendant, raises the question whether ' 


he is entitled to claim as a matter of right that 
the mortgage debt be apportioned and distri- 
buted upon the several properties comprised 
in the security. The learned Vakil for the 
respondent contended that, as under section 82 
of the Transfer of Property Act, all the pro- 


(47) 27 M. 868. 
(48) 1219111. 866; 12 N. E. 747. 


perties comprised in the security are liable 
to contribute rateably to the debt secured by 
the mortgage, an apportionment should be 
made in the present suit and the decree should 
entitle the plaintiff mortgagee to realize only . 
a specific sum by sale of each of the properties 
concerned. In support of this view, reliance 
was placed upon the decision of this Court in 
Ramdhun v. Mohesh Uhunder (49). That case, 
however, is clearly distinguishable, as it merely 
affirmed the principle that when a decree has 
been made for the sale of the properties, com- 
prised in a mortgage security, it is competent 
to the Court to direct the order in whicl the 
different premises shall be sold, so as to 
adjust the equities of the different parties 
interested in the equity of redemption as be- 
tween themselves. This power to regulate tho 
order of sale, which has sometimes been regard- 
ed as inherent in Courts of equity, (Erie County 
Savings Bank v. Roop (50), Wiltsie on Mort- 
gages, section 503, Jones on Mortgage, section 
1576), is obviously of no assistance to the res- 
pondent. On the other hand, there is weighty 
authority, based on well established principle, 
which tends to negative his contention. It 
was ruled by this Court in the case of Roghu 
Nath v. Harlal (51), that in a mortgage suit 
the defendants who had purchased the equity ` 
of redemption were not entitled to claim as a 
matter of right that the mortgage debt should 
be apportioned between the various mortgaged 
properties and that each of them should be 
allowed to redeem upon payment of his rate- 
able share thereof. The same view has been 
adopted by the learned Judges of the Madras 
High Court in Krishna Ayyar v. Muthu Ku- 
marasawmiya (52), in which it was pointed 
out that there is nothing in the provisions of 
the Transfer of Property Act to support the 
view that, as between the mortgagee and the 
holders of the equity of redemption, the 
mortgagee is bound to distribute his debt rate- 
ably upon the mortgaged properties. A simi- 
lar view was recently adopted by this court in 
Hara Coomari v. Eastern Mortgage and Agency 
Company (58). The principle, upon which 
these decisions aro founded, is that the mort- 
gage security is entire and indivisible, and 
unless there are excepticnal circumstances. 


the mortgagee cannot: be compelled to break 
tes 9 C. 406. 

50) 48 N. Y. 292 (299). 

(51) 18 0. 820, . 

(52) 29 M. 217 

(58) 7 O. L. J. 274, 


Vol. 1) INDIAN CASES. 277 


DEBENDRA NATH SEN t. MIRZA ABDUL SAMED SIROJI. E Eg = 


mp the security. The general rale unques- 
tionably is that a mortgagee cannot be requir- 
ed at the instance of a purchaser of part of the 
premises, to apportion his mortgage-debt 
among the several parts into which the pro- 
perty has been divided, and to look to each 
only for its proportionate share, unless ciroum- 
stances have happened, the effect of which, in 
fact or in law, is to create a severance of the 
security. As illustrations of exceptions to 
the general rule, it may be mentioned that an 
apportionment will be directed where it is 
necessary for the benefit of one, who has taken a 
part of the property under necessity and for 
thegprotection of his own. interest, or where 
the mortgagee himself has become the owner 
of a part of the equity of redemption, or where 
by his own conduct there has been a break up 
of the entire security. Thus, an apportion- 
ment has been directed, where as in Surjiram 
Marwari v. Barhamdeo (40), a mortgagee has 
acquired, in whole or in part, the share of a 
mortgagor in the eqnity of redemption or 
where, as in Nawab Azimut Ali Khan v. 
Jowahir Singh (54), a mortgagee has purchased 
the equity of redemption in one out of 
several properties comprised in the mortgage 
security, or where, asin Hakimlal v. Randal 
(55) and Wilson v. Tartar (56), amortgagee has 
gratuitously or otherwise released one of the 
joint mortgagors and his share of the proper- 
ty, or where, as in Gangadas v. Jagendra Nath 
(57), Jugdeo v. Habibullah (58) and Lekshu- 
man v. Madhav (59), a mortgagee has en- 
forced his security against all but one of tho 
holders of the equity of redemption and pur- 
chased some ofthe properties himself, or where, 
asin Jawahir Singh v. Baldeo Baksh Singh 
(60), a partial redemption has previously 
been allowed, or where, as in Dukes v. Turner 
(61), the mortgagee has foreclosed a part of 
the premises and a redemption is sought of the 
remainder upon payment of the balance of the 
debt. But these cases only strengthen the 
general rule that the mortgagee cannot be 
compelled at the instance of every holder of 
a fragment of the equity of redemption to 
apportion his mortgage debt, a rule which has 

2 18 M. I. A. 404;14W.R.17 (P.0.) > 

55) 6 C. L. J. 46. 

56) 22 Oregon 504; 80 Pacifio 490. 

57) 6 C. L. J. 315. 

68) 60. L. J. 612. 

6 15 B. 186. 


80) 6 0. L. J. 872. 
61) 44 Town 575. 


been regarded as based upon sound equitable 
principles in a series of cases in the American 
Courts, [Badby v. Tate (62), Herzag v.Ball (63), 
Tarbell v. Durant (64), Cotton v. Cotton (65) J. 
The test to, be applied in each case is, whether 
there has been a severance of the security at 
the instance or with the consent of the mort- 
gagee, and an apportionment will not be enforc- 
ed upon the mortgagees unless special equitable 
considerations are established. Judged by 
this test, the contention of the second defend- 
ant must be pronounced entircly unfounded. 
He isa purchaser at a jndicial sale of the 


- equity of redemption of one of the several pre- 


mises comprised in the mortgage security, he 
has taken the land burdened with the mort- 
gage; upon what principle can he invite the 
mortgagee to look to some other fund to be 
applied to the discharge of the mortgage 
debt in order to relieve his estate P Krueger 


‘v, Ferry (66). The learned Vakil , for’ the 
_respondent was pressed to indicate any special 


circumstances which might bo urged-in his 
favour so as to justify a restr iction of thé un- 
doubted rights of the mortgagee, but he failed 
to make any suggestion for relief ‘based on 
equitable considerations. We must hold, there- 
fore, that the second defendant has not, estab- 
lished any grounds upon which the plaintiff 
mortgagee can be called upon to ‘appar tion the 
mortgage debt upon the sovéeral ‘parcels,’ ‘We 


_may further add that there are nd materials 
,on the record npon which’ any apportionment 


could be made, as fhe relative’ value of tho 
properties Comprised in the mortgage seotrity 
has not been investigated. An order for’ ap- 
portionment, therefore, would necessarily imply 
a prolonged i inquiry into this matter, and tho 


‘mortgagee, not unnaturally, insists that the 


grant of relief to him should not be’ delayed, 


“as the eqnitios between the holders of tho 


equity of redemption may and should be 


‘ worked out in another litigation. 


In addition to the points we have consider- 
ed, our attention was invited to several minor 
points on the merits, to which a brief reference 
is necessary. One of tho isimes raised in 
the case was, whether the mortgage was exe- 
cuted for valuable consideration. The evi- 
dence upon this point is éntirély ono sided 

(62) 10 Robinson (La.) 45. 

aa 62 Wis. 21; 21 N. W. 800. e 

61 Vormont 616; 17 Atlantic H. 

88° 8 Phila. (Ra) 24. 5 

68) 41 N. J. Eq. 482. e 
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and itis established satisfactorily upon that 
evidence that there was full consideration for 
the mortgage. Another question raised in one 
of the issues was, whether there had bean a 
second payment of Ry. 2,000 to the mortgagee, 
in addition to the first payment for which 
credit has been allowed in the plaint. Upon 
this point, also, the evidence is entirely one 
sided. There was only’ one payment made on 
the 28th January 1902, but os the money paid 
did not reach the hands of the mortgagee till 
the 16th March 1908, he has allowed credit 
for the payment on the latter date. The 
second defendant took advantage of this civ- 
cumstance and urged in a supplementary 
written statement that there were two differ- 
ent payments on the two dates. No attempt, 
however, was made to prove this assertion 
and it is obviously unfounded. 


A different question, raised in the fifth issue, 
was, whether the plaintiff was aware of the 
Land Acquisition proceedings, and whether he 
has any lien over the compensation money 
now in deposit in the Court of the Land Ac- 
quisition Judge. The plaintiff denies that he 
had any notice of the proceedings before the 
Land Acquisition Judge, and there is no reason 
why that statement should not be accepted as 
true, There can be no question that, when 
the land was converted into monoy, the lien 
or security was not destroyed by the trans- 
mutations; in support of this view, it is 
sufficient to refer to the principle embodied 
in section 73 of the Transfer of Property Act, 
and deducible from the decisions in Douglas 
v. Collector of Benares (67), Kristo Dass v. 
Ram Kant (68); Gosto Behari v. Shibnath (69) ; 
Hem Chunder v. Thako Mont (70); Berhamdeo 
y. Tara Chand (71). Indeed, the principle 
that the rights of a mortgagee are not des- 
troyed by the mere transmutation of the sub- 
ject matter of the security into a different 
form without his consent, is too firmly es- 
tablished to be seriously ‘challenged and it 
has been expressly held applicable to cases of 
compulsory acquisition under the Land Ac- 
quisition Act. [Arumuganu v. Sivagnana (72) 
and Jatani v. Amarkrishna (73) ; seo also, 


aki: A. 21É. 
68) 6 ©. 142. ` 
i 20 0. 241. 

t0 20 C. 583. 

71) 88 ©. 92 (111). 

72) 18 M. 821. “ 
78) 60, L. J. 745. » 


Ranken v. Bast and West India Docks (74) ; 
Sherwood v. City of Lafayette (75).] 

Another question, raised in the written 
statement of the first defendant but not 
covered by any of the issues, was whether the 
payment of Rs. 2,000 was rightly credited 
on tho 16th March 1903. In our opinion, 
it was vightly credited on that date, for, 
as we have already. explained, the solicitor 
into whose hands the money was paid 
on the 28th January 1902, had no authori- 
ty to receive it, and it is not suggested 
that the money was so paid into his hands 
at the request of the plaintiff. The plaintiff 
is, consequently, entitled to claim interest, till 
the date when the money actually came into 
his hands. 

Another question, raised in the written 
statement of the second defendant, but not 
covered by any of the issues nor expressly 
mentioned in the arguments addressed to us, 
was, whether the plaintiff is entitled to pro- 
cecd against the one-third share of Mogul- 
bagan now in the hands of the second defend- 
ant or only against a seven-thirty second 
shard thereof. The suggestion sapparent- 
ly was, that, as the father of the mort- 
gagor left three sons, a widow and two 
daughters, the mortgagor had only a seven- 
thirty second share. It transpires, from the 
mortgage deed of the 16th September 1899, 
that the mortgagor did not hypothecate any 
specified share but only his right, title and 
interest in the properties; as his share was 
only seven-thirty second, the mortgagee evi- 
dently acquired a title to nothing more, and 
is now entitled to proceed against such share 
only, although the second defendant may have 
rightly or wrongly acquired an indefeasible 
title to a one-third share as against ' the 
widow and the daughters of the father of the 
mortgagor. The decree will, therefore, speci- 
fy the seven-thirty second share, against 
which the mortgagee will be entitled to pro- 
ceed and this is indeed all he asks for i in his 
plaint ; 

The only other question which requires 
consideration is that raised in the seventh 
issue, namely, whether the mortgage of the 
fourth defendant is entitled to priority 
over the mortgage of the plaintiff. The 
mortgage, under which the fourth defend- 
ant claims, was executed on the 28th 


os (1849) 12 Beav. 208. 
75) 109 Ind. 411; 58 Am. Rep. 414, 
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June 1899, while the security which the 
plaintiff seeks to enforce is dated the 16th 
September 1899. It must be remembered, 
however, that the consideration for this securi- 
ty was the debt due under the mortgage of 
the 10th February 1899, and upon well es- 
tablished principles, it must be held that to 
the extent of the sum covered by the earlior 
security the plaintiff is entitled to priority. 
When he took the security of the -16th Sep- 
tember 1899, he must have intended to keep 
on foot the earlier lien, (Gokal Dass v. Puran 
Mal (76), Dinobandhu v. Jogmaya (77) and 
other authorities reviewed in Surzjrram v. 
Bêrhamdeo (40) and (78) ). The plaintiff 
must, therefore, be poatponed to the fourth 
defendant to the extent of the five hundred 
rapees which was the fresh advance on the 
16th September 1899. This also shows that 
the mortgages held by the sixth defendant 
are not entitled to priority over the mortgage 
of the plaintiff. 

The result, therefore, is that this appeal 
must be allowed, the decree for dismissal, 
made by the court of first instance, discharged 
and the suit decreed with costs both here and 
below. A decree will be drawn up in accor- 
dance with Order 34, Rule 4, under the Code 
of Civil Procedure, 1908. The date fixed for 
payment will be six months from the date of 
this judgment. The decree will further de- 
clare that upon non-payment within the speci- 
fied date, the plaintiff will be at liberty to 
proceed against a seven-thirty—second share 
of the properties mentioned in the mortgage 
security, whether such share is still in the 
form of land or in the shape of money in de- 
posit in the Court of the Land Acquisition 
Judge, to the credit of the second defendant. 
The decree will also declare that as the Obit- 
pore Road property has been already sold in 
execution ot the prior mortgage decree, it can- 
not be resold, but the plaintiff can proceed 
against the surplus sale proceeds, if any be still 
available. If any question arises as to the 
mode in which accounts aro to be taken of 
what is due to ‘the plaintiff for principal and 
interest on the mortgage, the parties will be 
at liberty to speak to the minutes of the 
decree. 

Appeal allowed, 


(78 L R. 11 I. A. 126 ; 10 ©. 1038. 
77) L. R. 20 I, A 9; 29 O. 154. 
(78) 20. L. J. 288, 
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Bengal Tenancy Act (VII of 1885), 8. 173,—Second 
appeal—-duction-purchascr-—Rent decree—Sale setaside. 

An anction-purchaser has no right of socond appeal 
against an order, passed under ree 173 of the Bengal 
Tenancy Act, setting aside a sale in execution of a 
rent decree, on the pronnd that the auction-purchaccr 
is the benamidar of tho jadgment-debtor. Chand Monee 
y Banto once, 24 C, 707, distinguished. 


Appeal from the order of the Sub-Judge of 
Tipperah, dated March 23, 1908, reversing 
the order of the Munsif of Chandpur, dated 
August 26, 1907. 

Babu Harendra Narain Mitra for Babu Satie 
Ohandra Ghose, for the Appellants. 

Monlvi Serajul Islam, for the Respondents. 

Judgment —In this case. the Subordinate 
Judge of Tipperah has set aside a sale in 
execution of a rant decree on the ground that 
the auction-purchaser is the benamidar of tha 
judgment-debtor. The anction-purchaser 
appeals. 

A preliminary objection is taken that no 
second appeal les, the order having been 
passed under section 173 of the Bengal 
Tenancy Act. This point appears to be con- 
eluded by the authority of the cases cited in 
My. Rampini’s Commentary of the Bengal 
Tenancy Act, under section 173. 

It is argued on the authority of the caso 
of Chand Monee Dasya v. Santo Monee Dasya 
(1), that n second appeal lies in this case, 
We find, however, thatin that case the second 
appellant to the High Court was one of tho 
judgement-debtors, who had asked that tha 
sale should be set aside on the ground that 
the purchaser was a benamidar of one of his 
fellow-——judgment-debtors. It may well be 
that sec. 234 of the former ©. P. ©. gave a 
judgment-debtor or a decree-holder a right 
of appeal against an order under section 173, 
put this case is no authority for holding 
that an anction-purcbaser has a similar right. 

The cases cited establish that an auction- 
purchaser has no right of appeal against an 
order passed under section 178 of the Bengal 


(1) 240. 707, 
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Tenancy Act. This appeal must, accordingly, 
be dismissed with costs. 
Appeal dismissed. 





BOMBAY HIGH COURT. 
Fist ORIMINAL Session, 1909. 
February 9, 1909. 
Present :—Mr, Justice Beaman. 
EMPEROR 
VEYSUS 
ABDULALI SHARFALI, 

Criminal Procedure Cuda (Act V of 1898), 8. 292— 
Accused putting in papers through prosecution witnesses 
in cross-eramination— What amounts to “ adducing any 

” evidence "—Prosscutir’s right uf reply—Accnsed's loss 
of right to the last word—ZIxterpretation af Legislutice 
Acts, 

Taking each word of p» section of an Act literally, 

without any regard to the context or tho genoral 

~ scopo and schome of the sections in which it stands 
and to which it belongs, frequently may, somotimes 
must, lead to absurdity, Where the meaning is 
unmistakably plain throngh tho slovenly expressions, 
a Judge should not hesitate to give effect to the mean- 
ing and give the go-bye to tho letter, 

Nothing which the accused can fairly get in to his 
own advantage by the legitimate employment of 
cross-examination, while the caso isin the hands of 
the prosecntion, deprives him of his right to the last 
word, and his mere patting in papers through a 
witness for the prosecution, m the course of ordinary 
cross-examination, is not “ adducing any evidenco,” 
within the meaning of 8 292 and does not give the 
prosecution the right of reply, Hurry Charan Chue- 
kerbutty v. Emperor, 10 0.140; Emperor v. Bhuro, 
8Cr.L. J. 216;15, L, R. (Crim.) 91, referred to. 
Emperor v. Bhaskar B., Bhopatkar, 8 Bom. L. R. 481; 
80 B. 421; 4 Or. L. J. 1, not approved. 

Mr. F, 8S. Taleyarkhan, instructed by 
Messrs. Malvi and Co., for the complainant. 

Mr. Lowndes, instructed by Messrs Payne 
and Co., for the accused. `’ 

Judgment._At the opening of the trial 
Mr. Lowndes asked the Court to rule whether, 
if the accused put in any documents in tho 
course of his cross-examination of the witnesses 
for the prosecution, he would thereby forfeit 
his right to the Iast word. The question thus 
vaised often comos before the Courts. It 
never would have occasioned me any difficulty 
but for the old standing distinction drawn in 
England between documents put in by the 
accused through prosccution witnesses, and 
statements elicited in cross-examination from 
prosecution witnesses, both of which the 
accused means to use for his defence. The 
illogicality of this distinction seems, later, to 

hare given rige toa new principle. As far 
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‘as tho particular result, which is here in 
dispute, is concerned, English Judges now 
appear to make this the test: if the documents 
putin by the accused through a witness for 
the prosecution can fairly be said to take the 
prosecution by surprise, then the prosecution 
has the right to reply. In other words, the 
right to the last word is now made to depend, 
not on any difference between the quality of 
the evidence thus got in for his own use by 
the accused, but upon the degree of surprise 
which it may cause the prosecution. And this 
is obviously more illogical than ever. 

Unless it can be presumed to know all that 
isin the mind of all its witnesses, nothing 
could well be more surprising to the prosecu- 
tion than a statement elicited in cross- exami- 
nation from one of its own witnesses, that the 
accused was somewhere else at the time when 


‘the crime was committed. But no one, cither 


in England or India, has erer argued that 
merely on account of the surprise which such 
a statement might cause the prosecution it 
will deprive the prisoner of his right to the 
last word. Ibis thus shown that the attempt 
to improve upon the old distinction utterly 
fails, and that after all it hasto be referred 
back to that distinction, if itis to be reasonab- 
ly apphed at all. In other words, the view 
that some documents put in through a witness 
for the prosecution may take the prosecution 
by surprise, and so entitle it to the last word, 
must be grounded upon some supposed quali- 
tative distinction between documents and 
statements, as evidence. Logically no such 
distinction can be maintained. Therefore, 
pushed to its extreme logical conclusion, the 
English rule would preclude all cross-exami- 
nation, except at the price of giving the prose- 
cution the right to the last word. This is 
of coarse absurd. Yet there is no real alter- 
native. If when an accused person puts in a 
paper through a witness for the Crown, he 
must be deemed to have “ adduced evidence ” 
in his defence; by a parity of reasoning he 
must be deemed to have adduced evidence in 
his defence, as soon as ho has elicited some 
statement from a prosecution witness, which 
is in his favour, and is going to be used for 
his defence In this country certainly, ninety 
per cent. of the evidence, on which prisoners 
rely, is contained in the- cross-examination of 
crown witnesses. 

Lf, therefore, the words in s. 292 of the 
Criminal Procedure Code, “adduce any evi- 
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dence,” can have no meaning at all, as Batty, 
J., thought, in giving his ruling in Bhashar’s 
case (1), unless they include documents which 
the accused has putin through witnesses for 
the prosecution, assuredly they could not have 
had any meaning for that learned Judge’s 
mind, unless they had also included every 
favourable oval statement which the accused. 
had got ont of prosecation witnesses in cross- 
examination. Tho one, as the other, is evidence 
in the accused’s favour. That goe3 without say- 
ing. But the point is wholly missed, when from 
that premiss the conclusion is drawn that 
either or both were meant to be included in the 
worlls quoted from s. 292, Criminal Procedure 
Code. 

As the law stood before the alteration of s8. 
292, the accused had to aay whether he meant 
to adduce evidence; and then, if when in 
answer to the question put under s. 289, 
Criminal Procedure Code, “he has stated that 
he means to adduce evidence,” the prosecutor 
was entitled toreply. It would be incredible, 
were it not recorded in our law books, that the 
effect of this was held to be that the mere 
statement of the accused’s intention to adduce 
evidence, whether he did so or not, gave the 
prosecution the last word. Thus, again 
pushing this to its logical conclusion, if an 
accused on being asked, inadvertently said yes 
instead of no, and in the same breath correc- 
ted! himself and stated no, he would neverthe- 
les have lost his right to the last word. In one 
of the reported cases, the accused said that he 
meant to adduce evidence; on further reflec- 
tion during a temporary adjournment, he 
changed his mind and said that he did 
not. The Sessions Judge held that under 
the words of the Code the prisoner had forfeit- 
ed his right to the last word. So no doubt 
he had. But illustrations of that kind only 
show to what perverted conclusions, minds 
obsessed by a rigid literalism, may sometimes 
be driven. Taking each word literally, with- 
out any ragard to the context, or the general 
scope and scheme of the sections, in which it 
stands and to which it belongs, frequently 
may, sometimes must, lead to absurdity. Tt 
may fairly be answered that Judges are not 
responsible for the careless wording of legis- 
lative enactments. That is perfectly true: 
but where the meaning is unmistakably plain 
through the slovenly expression, it appears to 
me that sensible Judges would not hesitate to 

(1) 8 Bom. In R, 421, 
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givo effect to the meaning and give the go-bye 
to the letter. 


And if we read the old Code, it is plain how 
the section came to bo worded as ıb was. It 
the accused said that he did not ‘mean to 
adduce evidence, the prosecutor had to sum 
up immediately, and then in certain cases, the 
accused might be called on to reply. But the 
point was that tmmediately the accused’s 
statement was made, it took effect upon a 
position of the prosecution. If the statement 
was that no evidence was going to be adduced, 
the prosecutor had there and then to sum up. 
I£, however, the statement was the other way, 
the prosecutor was entitled to wait, till that 
evidence had been adduced and reply upon it. 
What is all this but indicating the order in 
which the evidence, and the comments on it are 
to be taken P And if owing to the wording of 
old s. 292, it did unfortunately lend itself to a 
literal application which the Legislature cer- 
tainly never contemplated, that wording is 
useful now, as showing the extremely close 
connection that existed and was meant to exist 
between ss. 289 and 292. 


Even as the law then stood, when it could 
not be denied that the wording taken literally 
did warrant the Sessions Judge, I have referr- 
ed to, in adopting the course he did, the 
Calcutta High Court, Hurry Oharan Ohucker- 
butty v. Emperor (2), Prinsep and Tottenham, 
JJ., held that such a course was never intended 
to be taken where no evidence had been in 
fact adduced by the accused; and in effect 
denied that the law ever meant the right of 
reply to depend merely upon the statement of 
the prisoner that he intended to adduca 
evidence. No one can, I think, seriously doubt 
that that was a perfectly correct and rational 


statement of the law. As, however, it wis as ` 


clear that while the language of s3. 289 and 
292 remained unchanged, obstinately literal 
Judges might goon applying that language 
literally, s. 292 wasamended. Now instead of 
laying it down, that the accused loses his right 
to the last word if he has stated that he 
means to addnee evidence, the section says that 
if the accuséd adduces any evidence he loses his 
right to the last word. It thus becomes clear, 
that while s. 292 still retains its formor close 
connection with s. 289, the ambiguity, which 
had given rise to unforeseen misapplications of 
the rule, was removed, and the plain worda, 


(2) 10 0. 140, - 
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“if the accused adduces any evidence,” were 
substituted. 

In Emperor v, Bhaskar (the Bhala case) (1) 
Batiy, J, in ruling upon this point, began by 
saying: ` The original provision of the Legis- 
lature was to mako the right of reply depen- 
dent, not upon the actual adducing of evi- 
dence, but upon the accused’s statement that 
he intended to adduce ovidence and immedli- 
ately refers with approval to Hurry Churn 
Chukerbutiy v. Emperor, (2), where the exact 
opposite was ruled (ut supra). Reading the 
whole of Batty J..8 judgment in Emperor v. 
Bhaskar B. Bhopatkar (1), it seems that that 
learned Judge emphatically endorsed and 
approved of the view, taken by tho Sessions 
Judge, which was as emphatically disapproved 
of by the Calcutta Division Bench in Hurry 
Churn's case. But all that is now immaterial. 
It is material to consider the reasoning upon 
which Batty, J.. concludes that under the 
present law, the words of s, 292 clearly express 
the intention of the Legislature to give the 
prosecution the vight of reply whenever 
evidence has actually been put in by the 
defence which was not led by the prosecution. 
Again Batty, J., says: “ I think, therefore, that 
the amended section is intended to give à right 
of reply whenever at any stage evidence is 
recorded for the defence which is not part of 
that adduced for the prosecution.” 

The only important words in any part of 
this judgment, most of the terms employed in 
which arc so general that the real point may 
easily be lost sight of, are “ab any stage.” 
With the greatest respect for the learned 
Judge, I find myself wholly unable to adopt 
his reasoning or conclusion. Nor, on a mere 
question of procedure, do I think that I om 
bound by a ruling, of the principle of which I 
cannot approve. 

I have already shown I think that no 
logical distinction can be drawn between 
documentary and oral evidence, for the 
purpose of this argument: still less can any 
definite constant principle be based upon the 
degree of surprise, which cither a document 
or a statement got out of prosecution 
witnesses in cross-examination may cause 
the prosecution. e 

Unless then we are ready to go the whole 
way, to be perfectly consistent and hold that 
a prisoner may not use any statement which 
-he elicits in cross-examination from a Crown 
witness, or indeed put it in, without losing his 
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right to the last word, it is clear that we must 
reconsider the grounds of Batty J.’s ruling. 

If wo simply read the sections of the 
Criminal Procedure Code straight on from 
289 to 292, omitting all dicta of Judges and 
intervening commentary, there could, I think, 
be no doubt at all about the plain meaning of 
the last, and the intended counection between 
them. : 

These sections stand in a necessary time 
relation to each other. ‘The sections immedi- 
ately following deal with incidental matters. 
But the break is clearly marked. Thus in s. 
293 wo find the time connection severed by 
the use of “ whenever.” We find that s4289 
brings the course of the trial up to the end of 
the evidence for the prosecution. When all 
that has been recorded, including of course the 
cross-examination and all the documents 
which the accused has been able to put in 
during the cross-examination, and when the 
accused has made his statement, he is to be 
asked if he intends to adduce evidence. He 
is not to be asked whether he means to adduce 
any “further” evidence. All that has prece- 
ded is treated and quite logically treated, as 
evidence for the prosecution. Up to that 
tıme the prosecution has had the ear of the 
Court. All the evidence that has been “ 
“adduced” or “led”, has been adduced or led 
by the prosecution. And it makes not the 
slightest difference that while the prosecution 
has been adducing evidence, the accused has 
been able to get in a good deal by way of 
crogs-examination in his own favour. Not 
even the statement of the accused, which may 
go greatly in his favour, is, for the particular 
purpose I have now in view, to be regarded as 
his evidence. No one, I believe, has yet contend- 
ed that a prisoner by making a statement 
gives the prosecution the right of reply. It 
is only when the prosecution evidence is 
finished, and when the accused has made his 
statement that we come in sight of that evi- 
dence, which if the accused elects to adduce, 
it will give the prosecution the right of reply. 
And this is evidence which will be brought 
before the Court by the accused, while he and 
not the prosecution has the ear of the Court. 
Skipping the intermediate sections, read As. 
289 and 292 together. The accused is asked 
whether he intends to adduce evidence, if he 
says that he does not, the prosecutor has no 
right of reply, that is perfectly clear, although 
at that very moment the whole of the evidence, 
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which Batty, J. thinks must be included in the 
phrase  adduce any evidence,” if that phrase 
is to have any meaning, is already in. For, 
suppose the accused says that he does not 
mean to adduce any evidence, when the ques- 
tion is put to him under s. 239, what follows ? 
The prosecutor has to sum up, and it is only 
after that summing up that the Court will, 1f 
necessary, call upon the accased to enter upon 
his defence. In other words, give him the 
last word. That alone ought to ba enough to 
dispose of the reasoning of Batty, J. Butt 
we im nadiately rard s, 292, as it is clewly in- 
tended to ba rard, after s 239, wa find thit 
thig is the position. If the accased sys that 
he moana to altace evidence, he is cwvled npon 
to enter upon this defenc2; and if he does 
adlace evidence, or any evidenca, (I do not 
think that the addition of the word any” 
affects the argument by a hair’s braadth or a 
feather weight). then, and not till then, the 
prosecator has the right to reply. 

That is thenatarw straightforw wd construc- 
tion to pat upon thesections. The only alter- 
nitive is ba raid s. 292 as wholly independent 
ofs. 239. Bat then what would bacome of the 
specific provisions of s. 239? The whole 
question has been very ably handled in a re- 
cont judgment Emperor v. Bravo (3), of Mr. 
Knight, acting Judicial Commissioner in 
Sind. So acute an intellect was not-likely to 
overlook any of the logical links in the chain 
of reasoning, and it is gratifying to me to 
find that Mr. Knight's jadgment confirms 
nimost every word and adopts all the reason- 
ing, [had said and used, before it was brought © 
to my notice, while this point was being 
arzned. But while I am in sadsbanbial agres- 
meat with Mr. Knight, I do not agres with 
him entirely. In the firat placa, I do not 
agraa that s. 292 is only partially in time 
relation with s. 239. Iam clear that it is in 
complete time relation with the preceding 
section. And I feel sure that had Mr. Knight 
considered the additional reasons I have 
drawn from the words of that section, he 
would have come to the same conclusion. 
Next I do not agree with him at all in sanc- 
tioning thetest of surprise. It is of primary 
importance in mottera of this kind to get a 
cleir sight of the principle; and then to keep 
that principle sharply defined, and unim- 
paired. Now the result of Mr. Knight’s judg- 
ment is this. He goes with me the length of 

(8) 1 Å. L. B.Or., 01; 8 Or. L. J. 215. 
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holding that no logical distinction can Do 
drawn between the documents put in in cross- 
examination, and statements elicited in crass- 
examination; he goos with mo the length of 
holding that the truo construction of s. 292 
is that unless the accused adduces evidence, 
for himself, that is, taking time as the teat, 
after the evidence of the prosecution is ended, 
he has the right to the last word. But he is 
then evidently pressed with some practical 
difficulties. He foresees cases in which. 
accused persons might bring in a mass of 
documents, in cross-oxamining prosecution. 
witnesses, and he tries to get over that 
diticilty by abandoning the principle ta the 
elgirifying and establishing of which all his, 
previous reasoning has been directed. Amd. 
his conclusion is that, while, on principle 
putting in documents in the cross-ex mination 
of prosecution witnesses does not deprive the 
accused of his right to the last word, it will 
do so if the documents are of such a nafure as 
to take the prosecution by surprise. | T could 
never bring myself to assent to such a halting 
conclusion. In the first place, who is to Be 
the Judge of the degree of surprise ? The 
Court P Well, then as every document is 
tendered the prosecution may say: “that takes 
us utterly by surprise;” and how is the Judge: 
to know whether it does or does not? It is: 
idle to say that he may come to a pretty 
shrewd conclusion as to what ‘ought to sur- 
prise the prosecution. But surely if the rule 
is to rest upon any principle so shaky, bluyred, 
and vaccillating according to the temper of 
each Jadge, ib will ba no rale at all, Nor do 
I, speaking for myself, anticipate any practica! 
diffculty in applying the rule upon the 
clearly defined principle which I have fore- 
shadowed. That principle is that nothing 
which the accused can fairly got in to his. 
own advantage by the legitimate employment 
of cross-examination, while the case is in the: 
hands of the prosecution, deprives him of his 
right to the last word. If exception be taken: 
to the use of such terms, as “fairly” and 
“legitimately,” I will show why I have used 
them here, greatly though I dislike and mis- 
trust the accumulation of loose terms in a defini- 
tion. The only practical dificulty, which ever 
arises, is this. Sometimes under the guise 
of cross-examining ®@ prosecution witness, 
counsel for the defence will try to get in a lot 
of matter, especially documentary matter; 
which ought properly to come in as evidence 
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in rebuttal. Now although this may be in 
strictness relevant, no Judge who knows his 
business ought to be in any uncertainty how 
to deal with it. The Court only has to say, 
this evidence is all very well, but thisis not 
the proper time or the proper way, to lay 
it before the Court. If you really need 
it, you must pay for it. You can of 
course recall the witness, make him your 
‘witness, and put in this rebuttal evidence but 
if you do, yon will lose your right of having 
the last word. That I apprehend is the right 
course. It leaves the principle unimpaired 
and ought not to cause any practical difliculty 
or inconvenience: For the foregoing reasons 
I hold that merely putting in papers through 
a witness for the prosecution in the course 
of ordinary cross-examination, is not “ addu- 
cing any evidence” within the meaning of s. 
292 and does not give the prosecution the 
right of reply. 
Ruled Accordingly. 





CALCUTTA HIGH COURT. 
MiISCELLANEOGS Cryin APPEATL No. 185 oF 1908. 
3 February 9, 1909. 
Present :—Mr. J astice Sharfuddin and 
Mr. Jnstice Coxe. 
FAZAR BANU-—JUDGMENT-DEBTOR—- 
APPLICANT—APPELLANT 
versus 

UZIR ALI MIAN, AND OTHERS—DECREE- : 

HOLDERS,—Opposits Party—-RegPONDENTS. ` 

Civil Procedure Code (Act XIV of 1882), ss 244, 248 
249, 811—Sale, setting aside of—First applicatian for 
execution barred—Notice issued under second applica. 
tion——No objection by judgment-dcbtor-——Effect of order. 

Whero the first application for execution was 
barred, but ‘the judgment-debtor did not appear and 
object, and a second application was mado and notico 
was issued to the judgment-debtor who did not appear 
and his property was sold in execution ; 

Held, that the order in tho second application for 
execation, to the effect that nattachinent anel salo pro- 
clamation should issue, was an order under sec. 244, 
C. P. Code, and relating to the execution of the decree, 
that the judgment-debtor not having appealed agninst 
it, ib became final between tho parties ; and that the 
sale was good. Hira Lat v, Dwija Charan, 10 O. W. 
N 209, Umed Ali v, Abdul Karim, BO. L. J. 198, Ram 
Kirpal v. Rup Kuari, 6A. 289 (P C); LR ILI A 87, 
and Mungul Pershad Dichit v. Grija Kant Tahun, 
80.61 (P C),11C.L B.113; L R. 8 L A.128, vc- 
ferred to. 

Appeal from the order of M. Yusuf, Esq., 
District Judge of Noakhali, dated January 4, 
1908, reversing that of Moulvi Ali Ahamad, 
Munsif of Sudharam, dated September 21, 
1907, 
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Moulvi Nuruddin Ahmed, for the Appellant. 

Babu Dhirendra Lal Kastgtrt, for the Res- 
pondents. 

Judgment.—T his appeal arises out of an ap- 
plication to set‘aside an execution sale on 
various grounds. The only ground, with 
Which we are concerned in this appeal, is 
that the execution, in the courso of which the 
sale took place, was barred by time. 

It appears from the judgment of the 
Munsiff that the application for execution 
was made on the Ist September 1905. That 
application appears to have been barred by 
time, but notice was issued under section 248 
of the former Code. The judgment-dektor 
apparently did not appear but the application 
was ultimately refused. Thereafter, another 
application ‘was filed on the 31st October 
1905, Another notice was issued under 
section 248, and the heir of the deceased judg- 
ment-debtor was brought on the record. On 
the 9th December, the Munsiff recorded that 
the notices had been served but that the 
judgment-debtor had not appeared, and 
accordingly he directed that attachment and 
sale proclamation should issue. Subsequently, 
the sale was held and confirmed in March 
1906, and the application to set aside that 
sale, out of which this appeal arises, was filed 
on the llth May 1907. The Munsiff grant- 
ed the application. On appeal the learned 
District Judge.set aside that order and refus- 
ed the application. The ‘Judgment-debtor 
appeals. 

For the appellant reliance is placed on a 
number of cases among which we may refer 


‘especially to Hira Lal Bose v. Dwija Charan 


Bose (1) and Umed Ali v. Abdul Karim (2). 
Those decisions are certainly authority for 
holding that in the second execution pro- 
ceedings which began on -the.1st October 
1905, the judgment-debtor would not have 
been precluded from pleading that the former 
application of September 1905 had been 
barred by time. But that will not help the 
appellant in this case. We have here the 
fact that in the second execution also notice 
was issued to the judgment-debtor, under 
section 248 of the former Code. He did not 
appear and the Court, on the 9th December 
1905, directed that attachment and sale pro- 
clamation should issue. That was an order 
As the 


a) 100, W. N. 209, | 
(2) 8 O, L. J. 198, A. -< 
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decroe-holdor is also the auction-purchaser, it 


was alsotan order deciding a question arising 
between the parties to the suit and relating 
to the execution of a decree. It was, 
therefore, also an order under section 
244 and the judgment-debtor could have 
appealed against it. He did not appeal 
against it, and there is no doubt in our minds 
that that order was a final ono between the 
parties. We may refer in this connection to 
the well-known case of Ram Kirpal v. Rup 
Kuari (3). To use the words of the decision 
in the case of Mungul Pershad Dichtt v.° Grija 
Kant Lahiri (4), “ that order was made by a 
Court having competent jurisdiction to try 
and determine whether the decrec was barred 
by limitation. No appeal was preferred 
against it. It was acted upon and the pro- 
perty to be sold under it was attached.” 
This order, whether erroneous or not, was, 
in our opinion, a valid and binding order 
between the parties. The judgment-debtor 
dil not see fit to attack it in appeal and he 
mnot now, when the salo has been held in 
continuation of the proceedings flowing from 
that order, plead that the order was wrong. 


/ And if that order remains, the sale cannot bo 


successfully attacked. 

In our opinion, therefore, the decision of 
the learned District Judge is right and’ the 
appeal must be dismissed with costs. We 
assess the hearing fee at three gold mohurs. 


Appeal dismissed. 
3) 6 A. 269; L. R. 11 I. A. 87. 
4 8C,51;110.L, R. 113; L. R. 8 I. A. 128. 





MADRAS HIGH COURT. 
Secoxo Civm AprraL No. 1101 or 1905. 
Jannary 8, 1909. 

Present :—~Mr. Justice Benson and 
Mr. Justice Sankaran Nair. 
 DASAPPALAVA—Pratntirr—APPELLANT 
Versus 
NANHAKKE AND OTHERS—~DEFENDANTS— 


RESPONDENTS. 
Document, construction of— Mortgage by conditional 
xale—Tima fired for redemption— Redemption Lafore 
due dute—Marntarnability of suit. 
On 28rd December 1881, the property m suit was 
sold to defendants on condition that it was to be 


reconveyed to the vendor, if the sale consideration and 


value of improvements were paid on 28rd December 
1883. It was stipulated that the defendants were to 
enjoy the property till the said Jatter date. Then 
followed a proviso that, if before 21st December 1041 
the property was- not redeemed, the vendeds” title 
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would become absoluto. Plaintiff offered to pay the 
gale prico after 23rd Dacember 1833, but within 
the time stipulated by the latter proviso. Defend- 
ants pleaded that they were entitled to hold on till 
21st December 19-41 and that the smb was premature, 

Held, that though plamtiff was not at hberty to 
redeom boforo 28rd Docomber 1833, he was entitled, 
undor the terms of tho sale-deod, to redeem at any 
timo bofore 1041, and that tho auit was not piema- 
turo, 


Second Appeal against the decree of the 
District Court of South Canara in Appeal 
Suit No. 360 of 1904, presented against the 
decree of the District Munsif’s Court of Man- 
galore in Original Suit No. 690 of 1903. 

Order.— The question for decision in this 
case is, whether under the terms -of the 
instrament, dated the 23rd December 1881, 
the plaintiff is now entitled to recover posses- 
sion of the property. It is recited therein 
that the property is conditionally sold, for the 
sum of Rs. 462 received, to the defendants, 
who were to enjoy the property up to tho 
23rd December 1883. On that day, the plaint- 
iff was entitled to pay the above sum with 
the value of improvements and recover pos- 
session from the defendants. Then follows 
the stipulation in these words, on which the 
defendants rely :— If we fail to pay the 
principal amount of this sale deed and the 
value of all the improvements to be made by 
you till then, in one lump sum in 60 years 
from this date, z.e., on 30th of Margashira 
Bahula of the year Vishu, corresponding to 
21st December 1941, and redeem the property 
of the conditional sale. . ”. If not redeemed 
even on that date, the defendants’ title became 
absolute. The contention on behalf of the 
defendants is, that on the plaintiff’s failure to 
redeem on the 23rd December 1888, the de- 
fendants are entitled to hold the property till 
the 21st December 1941, the only date on 
which the plaintiff could redeem and that the 
suit is, therefore, premature. The Judge 
translates the passage in dispute, which is in 
Canarese, thus — We will pay on 21st De- 
cember 1941, which is 60 years from now, the 
purchase money and improvements F a 
and holds that the snit is premature, as the 
plaintiff can redeem the property only on that 
date. 

Taken alone, the stipulation in question 
apparently supports the conclusion of the 
Judge. But read as a whole, we are not 
satisfied that the. Judge is right and that the 
Munsiff who has taken the contrary view is 
wrong. 

s 


INDIAN 


In ve SAROJENDRA KUMAR DUTT. 


It will be noticed that though the proper- 
ties ave stated to have been conditionally 
sold, itis not contended that the sale has 
beeome absolute or that the right of re- 
demption is extinguished and, therefore, the 
- question is whether there is any restriction 
placed on such right. 

With reference to the first period in ques- 
tion, from 1881 to December 1883, the defend- 
ants’ right to possession is clearly recognised, 
as it is stated therein that they are to enjoy 
the property at thei pleasure during that 
dime. It is also stated that it is on that date 
alone, z.e., not before, that the plaintiff is en- 
titled to redeem. The defendants’ right to 
possession til] 1941 is not similarly recognised ; 
nor 18 it said that on that date alone, the 21st 
December 1941, is the plaintiff entitled to 
recover. The provision as to payment of im- 
provements supports the same view. As im- 
provements may be made up to the last day, 
any valuation, even if the defendants agree to 
jt, being made prior to that date will not be 
final and it would obviously be extremely 
difficult to make the valuation and tender tho 
amount due on the same day, f. e., 2ist De- 
eember 1941, 

On the whole, therefore, we are inclined to 
agree with the District Munsif. We accord- 
ingly set aside the decree of the District 
Judge ; as the District Judge has not, how- 
ever, decided the issue as to the value of im- 
provements, we direct him to submit a finding 
on the second issue. 

The finding shall be submitted within six 
weeks and seven days will be allowed for 
fing objections. 

[In compliance with the above order, the 
District Court submitted the following finding 
on the second issue, viz., that the vaule of 
improvements, to which the defendants are 
entitled on surrendering the land, is Rs. 
263-4-0 ] 

This second appeal coming on for final 
hearing after the receipt of the finding of the 
lower Court, the Court delivered the follow- 
ing 
Judgment -—We accept the finding. The 
decree of the LowereA ppcllate Court is rever- 
sed and that of the District Munsiff restored 
with costs in this and in the Lower Appellate 
Court. Time for redemption is -extended to 
three months from this date. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
MISCELLANEOUS APPLICATION. 
August 4, 1908. 
Present: —Mr. Justice Woodroffe. 
Inre SAROJENDRA KUMAR DUTT, 


Attorney—Articled clerk assistant tn a firm, not 
competent to take—P: actice, 

Only an attorney. who cariies on business on his 
own account, either independently or as a momber of 
a firm of solicitors, and who does not occupy a sub- 
ordinate position as an assistant to another firm, 
should be permitted to tako an articled olork, 


Applicaticn under Cl. 10 of the Charter. 
Mr. 0. R. Das, for the applicant. 

Judgment, —This is anapplication for an orfer 
thatthe Petitioner may have liberty to enter into 
articlos of agreement with the attorney, men- 
tioned in the petition, and that such articles 
of agreement may be treated as valid for the 
purpose of duly qualifying the Petitioner / 
the examination of attorney to be held by tl 
Court. { 

The Petitioner desires to enter into articl 
of clerkship with the view of appearing in the: 
examination for qualifying for attorneyship 
and the attorney, to whom he wishes to arti- 
cle himself, has expressed some doubt as to 
whether, under the Rules of this Court, the 
fact of his being an assistant to another firm 
would bes bar to his taking a clerk under 
articles of agreement, notwithstanding the fact 
that he has, though an assistant in another 
firm, an independent practice of his own. 


I do not think that I could make the order | 


asked for. In my opinion, the only attorney 
who should take an articled clerk is a mem- 
ber of a firm of solicitors and that an assistant 
in snch a firm, though himself a solicitor, 
should not take an articled clerk. 

The attorney, taking an articled clerk, 
should be, in my opinion, a person who has 
sufficient work of his own to enable his clerk 
to learn the business of an attorney thorough- 
ly. z 

This, I think, can only bo where the at- 
torney carries on his profession on his own 
account and has, therefore, presumably suffici- 
ent business of his own.” Itis true that the 
articled clerk might get:the benefit of seeing 
the work entrusted by the firm to its assistant 
but this is a precarious condition which may 
either temporarily cease, owing, for instance, 
to the firm sending its assistant elsewhere on 
its own business, or ib may altogether come to 
an end by the relationship between the firm 
and its assistant being severed. 
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In my opinion, therefore, only an attorney 
who caruies on business on His own account 
and who does not occupy a subordinate posi- 
tion as an assistant to another firm, should be 
permitted to take an articled clerk and I believe 
this to be the generally prevalent practice, 
tho existence of which is indicated by the fact 
of ita being considered necessary to make the 
present application for the Court’s special 
directions 

I cannot, therefore, make an order in terms 
of this petition. 

Application refused. 
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CALCUTTA HIGH COURT. 
URIMINAL Revisiox No 982 or 1908. 
i November 12, 1908. 
Present :—Mr. Justice Holmwood and Mr. 
Justice Ryves. 
AZTBULLA SARCOAR-—PETITIONER 
VErSuUS 
UDOY SONTHAL AND OTHERS—-OPPOSITE 
Parry. 


Penal Oole (Act XLV of 1850) s 193—Perjury—P, i- 


mary consideration—Intention—Criminal P Code -(Ast 
V of 1893) 8. 193—Sancztion for prosecution—Dwecretion, 


The primary consideration for prosecution for perjury ' 


ig that the falsestatement should be mado intentionally. 
: Where thero is no finding to tho effect that the 
Fd Intatorent was intentionally made, and it does not ap- 


/ pear to bein evidence that there was any such mtention, 


2 


Held, that sanction for prosecation of the witness is 
illegal. 

Whero the statement does not in any way affect the 
credibility of the witness and is wholly irrelevant, the 


Court in ita discretion should not sanction prosecùtion, 


of the witness for porjary. 

Facts ---The petitioner was the Complainant 
in a certain’ Criminal Case against the op- 
posite party. While giving his deposition in 
that case he was asked in cross-examination 
whether he was convicted and imprisoned in 
a Criminal Case brought against him by cer- 
tain Sonthals. Hoe answered in the negative. 
Then the opposite party put in a certified 
copy of a Judgment, dated November 24, 1891, 
to prove that the petitioner was in fact convict- 
ed and imprisoned as alleged by the opposite 
party. The opposite party then asked for the 
sanctian of the Court to prosecute the peti- 
tioner under sec. 193, I. P, C., for perjury. 
Tho Deputy Magistrate refused to give the 
sanction, “in the absence of any evidence of 
identification and having regard to the oldness 
of the judgment.” The District Magistrate, 
however, granted the sanotion on examining 
three witnesses, He said: “TI think there is 
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a prima facie case and sanotion the prosecu- 
tion of Agibulla Sarear under sec. 193, I. P 
C., for stating falsely that “he nover suffered 
imprisonment i in any case against him by tho 
Sonthals.” 

Tho petitioner then SA this rule. 

Moulvi Shamsul Huda, for the petitioner. 

Babu Hemendra. Nath Sen, for tho opposite 
party. 

Judgment.—This is a rule calling upon the 
District Magistrate of Rungpur to show cause 
why the order directing posecntion of tho 
Petitioner under sec. 193, I. P. C., should 
not be set aside on the ground that the Magis- 
trate doos not appear to havo exercised a 
wise discretion in directing the prosecution 
for statements made with reference to a case, 
which seems to have taken place very many 
years, ago and farther that the evidence does 
not appear to have been relevant to the case 
in which the Petitioner had given his evidence. 

We have heard the learned Vakil in support 
of the rule and have listened to the learned 
Vakil who appears to have obtained the sanc- 
tion in the lower Conrt and we think that 
the discretion exercised by the second class 
Deputy Magistrate, who twice, on consideration 
of the circumstances, under which tho state- 
ment-was mado, refused to grant any sanction 
for prosecation, was a wise discretion and we find 
that the order of the District Magistrate, revers- 
ing theorder of the Deputy Magistrate and grant- 
ing the sanction, is marked by a very gravelegal 
defect as well as by the absence of consider- 
ation of the circumstances under which the 
statement was made. The legal defect to 
which we have referred is an obvions one, 
namely, the want of the primary consideration 
for prosecution for perjury which is that false 
statement should be made “ intentionally.” 
There is no finding to that effect and it does 
not appear to be in evidence that there was 
any such intention. Then as regards discre- 
tion, it has not been considered whether tho 
statement has in any way affected the crod- 
ibility of the witness. As regards the accused 
whom it is sought to prosecute. ib is quite 
possible that after a lapse of 17 years he did 
not remember tho circumstances and unless 
the Sonthals, who got him i impr isoned 17 years 
ago, were the same Sonthals who wish to 
prosecute, him now, the question would be 
wholly irrelovant. We understand that the 
Sonthals are not the same Sonthals and, there- 
fore, it appears that the question did not affect 
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his credit in any way. Under all these circum-. 


stances, we cannot say that a wise discretion 
was exercised in sanctioning the prosecution. 
The ruleis therefore, mado absolute and the 
order of tho District Magistrate sanctioning the 
prosecution is discharged. 
Rule made absolute. 





CALCUTTA HIGH COURT. 
Crvm Rute No. 3321 oF 1908. 
January 14; 1909. 
Present :—~-Ma. Justico Sharfuddin and 
í Mr. Justice Coxe. 
SUBAL RAM DU'TT-— PLAINTIFF—- 
PETITIONAR 
versus 
JAGADANUNDA MAZUMDAR, AND OTHERS 
—Drrenpants—Opposite PARTY. 

Provincial Small Cause Courts Act (IX of 1887) 88. 23 
and 25— Order returning plant to be presented to pro- 
per Court, not an order passed in atuit—No jurisdiction 
of High Court to interfere. 

An order by 8 Small Cause Court, under sec. 23 of 
the Provincal Small Cause Courts Act, for the return 
of a plaint to be filed in the proper Court, is nob an 
order passed in a case decided by a Small Cause Court 
within the moaning of s 25 of the Act; and, therefore, 
the High Court has no jurisdiction under s. 26 to in- 
terfere with it. 

Rule against the order of the Small Cause 
Court Judge, Sylhet, dated June, 5, 1908. 

Babu Brajendra Nath Chatterjt, for the peti- 
tioner. 

Babu Hareedra Narayan Mitter, for the op- 
posite party. 

Judgment..___This was a rule obtained by the 
Plaintiff calling on the opposite party to show 
cause why the order of the lower Court should 
not be set aside on the ground that the Judge 
was not precluded from dealing with the suit 
by sec. 23 of the Small Cause Courts Act. 


It appears that the Plaintiff brought a suit” 


in the Small Cause Conrt of Sylhet against 
Defendant No. J, making the Defendants Nos. 
2 and 3 pro forma Defendants, for the recovery 
of Rs. 176.and odd annas, alleging that the 
Defendant No. I mortgaged certain properties 
to Defendant No. 2 and the latter obtaining a 
decree on that mortgage and selling the mort- 
gagod property in satisfaction of the decree, 
the Plaintiff purchased that property for him- 
self. The Plaintiff further alleges that he 
was assured that as a matter of fact that 
property had not been mortgaged previously 
to anybody olse, nor was there any incumb- 
rance on it, which fact also appears to bave 
heen mentioned in the mortgage deed in fa- 
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vour of the pro forma Defendant No. 2. The 
Defendant No. 1, it appears, had previously 
mortgaged the very samo property to one 
Narayani Dasi, who instituted a suit against 
the Defendant No. 1 on the strength of that 
mortgage and obtained a decree. When the 
mortgaged property was about to be sold 
the Plaintiff paid the sum of Rs. 90, which 
was the first mortgage-debt, in order to save 
the property from being sold, and he al- 
leges that he paid this money for the De- 
fendant No. 1 for the purpose of saving the 
property, in which he had an interest by 
purchase and which wasin his possession, 
from being sold. The Defendant No. b al- 
leges that the Plaintiff's purchase was be- 
nami for one Ambica Churn Das, and that 
the money paid for that purchase belonged 
to Ambica Churn and not to the Plaintiff, 
and that he, the Defendant No. 1, has pur- 
chased the property from Ambica Churn Das, 
the real beneficiary of the sale, which stood in 
the name of the Plaintiff. 

This suit was instituted in the Small Cause 
Court and the Judge presiding in the lower 
Court after hearing all the evidence in the 
case has come to the conclusion that the relief 
claimed by the Plaintiff depended upon proof 
of title to immoveable property. Hence, under‘ 
sec. 23 of the Small Cause Courts Act, he has 
returned the plaint to the Plaintiff to be pre- 
sented to the Court having jurisdiction. As 
against this order the present rnlewas obtained. 

Our attention has been drawn to sec. 25 of 
Act IX of 1887 by the learned pleader on be- 
half of the opposite party who contends that 
this Court has no jurisdiction under that sec- 
tion. That section provides that:—‘ Tho 
High Court, for the purpose of satisfying itself 
that n decree or order made in any case deci- 
ded by a Court of Small Causes was accord- 
ing to law, may call for the case and pass such 
order with respect thereto ag it thinks fit.” 
We find that as a matter of fact the present 
case has not been decided at all. The plaint 
has been returned to be filed in the proper 
Court, and thus the present order is not an 
order passed in a caso decided by a Small Cause 
Court. We are, therefore, of opinion that this 
Court has no jurisdiction under sec. 25 to pass 
any order in the matter. 

We may here observe that it would have 
been far better if the Subordinate Judge act- 
ing as a Small Cause Court Judge, had dis- 
posed of the matter instead of returning the 
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plaint under sec. 23 of the Small Cause Courts 
Act. After having recorded the evidence 
of the witnesses it would have been proper 
and just to both parties if he had decided the 
case instead of consigning that responsibility 
to another officer, probably, no better fitted to 
deal with it than himself and putting the par- 
{ies aud their witnesses to nnnecessary trouble 
and expense of having the case retried. We 
are not prepared to say, however, that he act- 
ed entirely without jurisdiction and that being 
so we are unable to hold that the matter is 
one that calls for the exercise of the execep- 
tional powers given to us by the Charter. 
The rule is discharged without costs, 
Rule discharged. 
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CALCUTTA HIGH COURT. - 
REGULAR Crvi Appzat No. 308 or 1908. 
Tebruary 5, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduf. 
BARODA PROSAD BANERJI AND OTHERS 
—-APPELLANTS 
PET sus 


GAJENDRA NATH BANERJI AND OTHERS 


— RESPONDENTS, 

Probate and Administration Act (V of 1881), ss. 91 
and 102—Costs when to be paid out of estate—Costs, 
deci es for—Sale in execution of—Purchase by executor 
or trustee—Burden of proving payment of full value— 
Accounts, liability of ecaecutor to render—Hatent of 
hability—Administrator during minority of execuior, 
duty of executor to take accounts from—Limitation for 
claim for accounts—Lsmitation Act (XV of 1877), 8 10, 
Sch. I, Art. 120. 

Tho provisions of section 102 of the Probate Act 
do not justify the inference that, if one beneficiary 
sets up a false Will and another benoficiary successfully 
resists his application, the latter is ontitled os ao 
matter of right to be paid his costs out of the estato. 
Costs may be properly paid out of the estate, if 
the course of litigation takes its origin in the fault 
of the testator or of those intorested m the rosidue ; 
or, if there bo sufficient and probable gronnds to 
question either the execution of the Will or the capaci- 
ty of the testator, or to put forward a charge of undue 
influence or fraud, tho losing party may proporly be 
reheved from the cost of his successful opponent, 
Mitchell v. Gard, 3 Sw. and Tr. 276, followod. 

In cases whore neither the testator, by his own con- 
duct, nor the executors or persons intorosted under the 
Will, by thoir conduct, have brought about tho litigution 
as to tho validity of the Will, but the opponents of the 
Will, after due enquiry into the facts, ontertain a beliof 
in the oxistence of a stato of things, which, 1f if did 
ovist, would justify the litigation, and the opposition 
is unsuccessful, cach party must pay his own costs. 
Davis v. Gregory, L. R. 8 P. & D. 28; Prinsep v. 
Dyce Sombre, 10 Moo. P. O. 2328 and 14 Eng. Rep. 480, 
roforrod to. 
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As a general rule an executor cannot be allowed 
to be a purchaser from himself of any part of the 
asseta, but there is no rule of Jaw which says that 
a trustoe shall not buy trast property from a certi 
gus trust; but it 18 œ well-known doctrine of equity, 
that if a transaction of that kind is challenged in 
proper time, a Court of equity will examine into it, 
will ascortain tho value paid by the trustee and will 
throw upon him the onus of proving that ho gave fall 
value, and that all information wus laid before the 
cestus que trust at the timo of salo. 

Where an’ administratrix on behalf of her infant 
sons, the executors, had obtained a decree for costs 
against a beneficiary, had taken ont oxecution of the 
decree, and tho cxecution proceedings were, taken 
fairly, property of tho boneficiary was sold by tho 
Court, was purchased by the deorce-holder, and an 
unsuccessful endeavour was mado to set aside the salo 
on the ground of fraud, bat no suggestion was made 
that the property was sold for undervalue : 

Held, that no ground was established pn which tho 
gale could be avoided on equitable principles. 

It is the duty of an exocator, when he comes of age, 
to take the accounts of tho administrator durante 
minore state, and the beneficiaries are entitlod to call 
upon the executor to render an account, not only 
for the period of his oxecontorship, but also of the 
period during which the estate was in charge of the 
administrator durante minore ætate 

In order to make section 10 of the Limitation Act, 
1877, applicable to a suit for accounts against an execu- 
tor, it has to be established that the executor was a 
person in whom property had become vested in trust 
for any specific purpose, and that the suit was for tho 
purpose of following in hig hands such property. But 
where the exeontors are directed to carry out the pro- 
visions of a Will and to distribute the _ properties 
among the legntces, it cannot be held that any property 
was vested in them in trust for any specific purpose. - 
Anda suit for accounts, puro and simplo, cannot ‘bo 
treated as a suit against a trastoo for the purpose of 
following the trust property, as tho object of the suit 
is not to recovor any property im specie, but to have 
an account of money reccived and disbursed by them. 
Henco, section 10 is not applicable to such’ a suit, 
but Art. 120 of schedule II is applicable, and the 
plaintiff is entitled to an account for 6 years prior to 
the institution of the anit. 


Appeal from the decree of Babu Raj 


Krishna Banerjee, Sub-Judge of 24 Pergs: 
dated February 14, 1908. 


Babus Dwarka Nath Chuckerbutty, Buenas 
Nath Roy and Satyandia Nath Roy, for the 
Appellants. 


Babus Mohendra Nath Roy, Nanda Lal 
Banerjee and Rajendra Chandra Guha, for tho 
Respondents. . 


Judgment.— This is an appeal on behalf of 
the first three defendants in a suit for construc- 
tion of the last Will of Biswambhor Banerjeo, 
for partition of his estate, for accounts, and for 
other incidental reliefs. Biswambhor Baner- 
jee died on the 28th of August 1898 and left 
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an estate of considerable value. The relation- 
ship between his descendants who are parties 
to the present litigation is indicated in the 
following genealogical table. 




















3 £ 
a EEL 
: Bas 
Bese 2 
5 hrc a 
2, oo 2 ae 
S | EE DAL 
En | 236 3 
gd +2 ee 
A < 
s3 l 
TIF 
2 $ ee sË 
m . ~ 
E S eas |r 5 
P| aga Bas 
d lis Mm 
=) ra 
+h 
8 
3 
a ; 5 
=. 5 pe 
gl g, | & F 
; lad ak TL 
SJs 28 A Eo 
gpg ae gA 
aji A z 
ajA = 
m ae 
fa 43 
o - A 
JE pas 
. P 4 © 
a 5 sewage ASA 
k Ra Bim G 
ane se eres 
a |E EaR 
g ad ` 
k 
z sede uae 
Sa | Beas mre 
= ra 
E —£8 = 
E z 
Fu, 


On the 6th of January 1886, three of his 
grandsons, Baroda, Kishori and Kunjobehavi, 
who were at the time infants, applied through 
their mother and certificated guardian Bino- 
dini for probate of a Will alleged to have been 
executed by him on the 21st of December 


1882. This application was opposed by four 
other grandsons viz. Bamacharan, Nemai- 
charan, Bijoy and Shashee, the last two 
then infants xepresented by their mother 
and guardian Manmatha. These latter per- 
sons on the 3lst of March 1886 made “an 
application for Letters of Administration to ` 
the estate of the deceased testator on the 
basis of a Will alleged to have been executed 
by him on the 25th of August 1883. The 
first suit for probate of the Will of the 21st 
of December 1882 was numbered suit No. 


-9 of 1886 of the Court of the District Judge 


of Hughly, the second suit was numlyred 
suit No. 10. On the 27th of August 1887, 
the District Judge dismissed with costs suit 
No. 10. An appeal against his decision, pre- 
ferred to this Court, was dismissed with costs 
on the 28th of December 1888. The result 
consequently was that Baroda, Kishori and 
Kunjo became entitled to a large sum of 
money from Nemaicharan as costs of the 
litigation which had terminated in their 
favour. Nemaicharan did not amicably pay 
up this sum, and in 1899, Binodini, on 
behalf of her infant sons, took out execntion 
of the decrees for costs. On the 16th of 
February 1899, some properties of Nemai}, 
charan, to which he had become entitled under ` 
the Will of his grandfather Biswambhor, 
were sold in execution, and purchased by 
the decree-holders. This sale was confirmed 
onthe 19th of April 1899. Again on the 
13th of November 1899, other properties of 
Nemaicharan, to which he had become simi- 
larly entitled under the Will of Biswambhor, 
were sold in execution and purchased by 
the decree-holders. This sale was confirmed 
on the 15th December 1899. We are in- 
formed that an application was made to set 
aside these sales on the ground of frand under 
section 244 of the Code of’ Civil Procedure 
but the attempt proved infructuous, as tho 
fraud alleged was not established. Tt is 
now necessary to go back for a moment to 
the proceedings in suit No. 9 of 1886, in 
which Binodini, on behalf of her infant sons 
Baroda. Kishori and Kunjo, applied fo pro- 
bate of the Will of the 21st of December 1882, 
In the course of this suit Nemaicharan ap- 
plied on the 19th of February 1886 to be 
appointed administrator pendente lite. An 
order was made in his favour, but he failed 
to avail himself of the benefit of it, and on 
the 7th of August 1886, the District Judge 
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revoked his appointment and cancelled the 
certificate préviously issued to him. Subse- 
quently, Binodini herself was appointed 
administratrix pendente lite, and she acted in 
that capacity from the 5th of September 1886 
to the 21st of May 1888. Meanwhile, on the 
30th of August 1887} that is, three days after 
the Will of the 25th of August 1883 had been 
pronounced invalid by the District Judge, 
an order had been made for issue of Letters 
of Administration to Binodini to continue dur- 
ing the minority of her sons who were execu- 
tors under the Will of the 21st of December 
1882.2 After enquiry into the value of the 
estate and approval of the security bond, 
Letters of Administration were issued to Bino- 
dini on the 22nd of May 1888, and she con- 
tinued to act in that capacity till her death 
on 5th of November 1901. We have called 
for, at the instance of the parties, tho records 
of both the previous snits, one of which alone, 
as already stated, came up to this Court and 
was finally disposed of on the 28th of Decem- 
ber 1888, From the record of the other suit, 
in which Binodini obtained Letters of Adminis- 
tration, we find that on the 4th of July 1890, 
she filed an inventory of the estate which 
Mad come into her hands, and also a state- 

ent of accounts, from the 5th of September 
1886, that is, the date when she was first 
appointed administratrix pendente lite, to the 
12th of April 1890. On the 12th of Angust 
1892, she filed a statement of accounts for 
the year, 13th of April 1890 to 12th of April 
1891. On the 5th of July 1900, she again 
filed statements of accounts from the 13th 
April 1891 to the 12th April 1899. These 
inventories and accounts are all on ‘the record 
and are duly verified by Binodini herself. 
No accounts appear to have been filed by her 
for the period which intervened between the 
13th of April 1899 and the 5th of November 
1901 when she died. Immedintely upon her 
death her three sons, who had then attained. 
majority, applied for issue of probate to 
themselves as executors. An order was made 
in their favour on tho 21st of December 1901, 
and on the 4th January 1902, the probate was 
issued to them. On the 30th of April 1903, 
the District Judge called upon them to submit 
a full and true inventory as*also the accounts 
of the estate as roquired by section 98 of the 
Probate and Administration Act. On tho 
29th of May 1908, the executors filed an 
inventory as also statements of accounts for 


the period which mtervened between the 4th 
of January 1902 and the 12th of April 1903. 
So far as we can gather, the executors do not 
appear to have filed a statement of accounts 
for.any subsequent period. . 

The present action was commenced by the 
son of Bamacharan on the 10th of December 
1906, for construction of the Will of Biswam- 
bhor, for determination of the rights of the 
partics thereunder, for accounts, for partition 
of the properties, and also for ud interim ad- 
ministration, or in the alternative, for the 
appointment of a receiver. -Tho executors, 
who were the first threo defendants, denied. 
liability to vender accounts, for the period 
during which their mother was administratrix, 
and also challenged the validity of the con- 
struction placed by the plaintiff upon various 
provisions of the Will and of the legal effect 
attributed by lim to various transactions 
which took place during the time of the ad- 
ministratrix. The other defendants took up 
an independent position, and upon some points 
challenged the views put forward by the 
plaintiff as well as those of the defendants, 
executors. The learned Subordinate Judge 
framed twelve issues, and after decision on 
the merits, made a preliminary decree for 
partition and settlement of accounts. i 

The executors, defendants, have now appealed 
to this Court, and the other defendants, who 
ave the representatives of Nemaicharan, bhaye 
preferred a’ memorandum of. cross-objections 
under section 561 of the Code of Civil Pro- 
cedure. On behalf of the appellants the de- 
cision of the learned Sub-Judge has been 
challenged, substantially on five grounds. 
Namely, first, that the learned Sub-Judge has 
taken an erroneous view of the validity of the 
purchase made by Binodini on behalf of her 
infant sons at the execution sales held on the 
16th February and 13th of November 1899, 
on the basis of the decrees for costs ; secondly, 
that the learned Sub-Judge has taken an 
erroneous view of tho effect of the provisions 
of the Will as regards the right of the execu- 
tors to perform the Dargotsab, Kaltpuja and 
Dolejatra ; thirdly, that the learned Sub-Judge 
has erroneously held in favour of the plaintiff 
that plot No. 30 of the plaint is not tho 
exclusive property of the first three defend- 
ants; fourthly, that the learned Sub-Judge 
has erroneously held that there was no valid 
gift by the testator in favour of Jadugopal 
Chatterjee in respect of plots Nos. 29 and 43 
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of the plaint; and fifthly, that the learned 
Sub-Judge has taken an erroneous view of 
the extent of the liability of the executors, 
defendants, to render an account of the estate 
in respect of the period during which their 
mother was administratrix. 

On behalf of the defendants Nos. 4 to 8 
objection has been taken to the judgment of 
the Sub-Jndge under four beads, namely, first, 
that the Sub-Judge has taken an erroneous 
_ view of the effect of the execution sales of the 
16th of February and 13th of November 1899, 
which should have been treated as inoperative 
so that the execution purchaser did not 
acquire the interest of Nemaicharan either 
for her personal benefit or for the benefit 
of the estate of the testator; secondly, that 
the executors, defendants, did not acquire 
any title under the conveyance they took from 
Khiroda the widow of Bijoy, on the 24th 
of March 1899; thirdly, that the executors, 
defendants, have not acquired any valid title 
under the conveyance they took from Usabati 
the widow of Shashecbhusam on the 24th 
of March 1904; and, fourthly, that in any 
event, the shares of Bijoy and Shashee should 
be separately allotted and the question of the 
title thereto kept open to be determined upon 
the death of Usabati. 

In support of the first ground, taken on 
behalf of the appellants, it was contended 
that the effect of the two execution sales was 
to transfer absolately to them the right, title 
and interest of the then judgment-debtor, 
Nemaicharan, in the properties mentioned 
in the sale-certificates. It was argued by the 
learned Vakil for the appellants that the 
view taken by the Court below was based 
upon an assumption for which there was 
no foundation in fact or in law. The 
learned Sub-Judge had held that Binodini, on 
behalf of her three infant sons, was entitled, 
under section 102 of the Probate and Admi- 
nistration Act, 1881, to be paid out of the 
estate the costs incurred by her in resisting 
suit No. 10 for the establishment of the Will 
of the 25th of August 1883 ; that she must be 
presumed to have received these costs from 
the funds of the estate which subsequently 
came into her hands ag administratrix; that 
the amounts realizable under the decrees for 
cost must, therefore, be deemed in law to be 
property which she held for the benefit of the 
estate; and that, as on the face of the sale 
certificates the consideration for the purchases 


was set off against the decretal amounts, the 
properties acquired must be deemed to be 
part and parcel of the estate. This view, in 
our opinion, is obviously fallacious. When 
Binodini defended suit No. 10 as tho certi- 
ficated guardian of her infant sons, she did 
so in her character of guardian of the infants, 
who were beneficiaries of the estate and who 
had consequently an interest therein sufficient 
to entitle them to enter a caveat; but this did 
not entitle them to claim as a matter of right 
that in the event of success they should be 
paid their costs of the litigation out of the 
estate. Section 102 of the Probate andl Ad- 
ministration Act, upon which the learned 
Sub-Judge relied, has no application to the 
matter in hand. That section merely pro- 
vides that the expenses of obtaining Probate 
or Letters of Administration, including the 
costs incurred for or in respect of any judicial 
proceedings that may be necessary for ad- 
ministering the estate, are to be paid next 
after the funeral expenses and death-bed 
charges. . This provision does not justify the 
inference that, if one beneficiary sets up a 
false Will and another beneficiary successfully 
xesists his application, the latter is entitled 
as a mattér of right to be paid his costs o nb 
of the estate. As is pointed ont in raven 
‘On Executors’ 10th Edition, Volume 1, page © 
286, it does not follow that a party is entitled ` 
to his costs out of the estate, because there is 
Justa cause litigandi (Barwick v. Mulling (1). 
The costs are in the discretion of the Court, 
and may be directed to be paid out of the 
estate of the deceased in a suitable case, for 
instance, as was ruled by Sir J. P. Wilde in 
Mitchell v. Gard, (2), the costs may be pro- 
perly paid out of the ostate, if the course of 
litigation takes its origin in the fault of the 
testator or of those interested in the residue, 
or, if there be a sufficient and probable ground 
to question either the execution of the Will or 
the capacity of the testator, or to put forward 
a charge of undue influence or fraud, the 
losing party may properly be relieved from 
the costs of his successfal opponent. Again, 
the decision in Daris v. Gregory (8), indicates 
some of the circumstances in which each party 
may be made to pay his own costs ; for in- 
stance, in cases where neither the testator, 
by his own conduct, nor the executors or per- 
(1) 2 Haggard 284. 

a) 3 Sw. & Tr. 275. 

3) L. R, 3 P. & D. 29, 
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sons interested under the Will, by their conduct, 
have brought about the litigation as toits 
validity, but the opponents of the Will, after 
due inquiry into the facts, entertain a belief 
in the existence of a state of things which, 
if it did exist, would justify the litigation and 
the opposition is unsuccessful, each party 
must pay his own costs [Prinsep v. Dyce 
Sombre. (4) J. That the successful objectors 
in such a case would not be entitled, as a 
matter of right, to get their costs out of the 
estate is evident from the decision in Nash v. 
Yellaty (5). In that case, the plaintiff pro- 
pounded a Will under which he claimed to be 
one of the executors ; the defendant who was 
the heir-at-law of the deceased, contested the 
validity of the Will on the ground of undue 
influence, the opposition was successful, and 
the Court condemned the executors, plaintiffs, 
in costs. The defendant then applied that 
he might get such of his costs, ont of 
the estate, as he might fail to realize from 
the plaintiff. Sir C. Cresswell declined 
to extend the practice of ordering costs out 
of the. estate, and held that the defendant 
must rely on the party condemned in costs 
for payment. It is not necessary for our 
present purposes to consider whether the 
learned Judge of the Court of Probate should 
zor should not have made an order for pay- 
ment of the costa of Binodini out of the 
estate. Itis sufficient to hold that no such 
order was made, and further, that she was not 
entitled ex debito justitie to pay herself the costs 
out of the estate in her hands. In this view 
of the matter, the assumption, upon which 
the decision of the Sub-Judge upon this point 
entirely rests, completely disappears. The 
learned Vakil for the defendants, other than 
the executors, defendants, has, however, argued. 
that, although the view taken by the Sub- 
Judge cannot be supported, the purchases by 
Binodini at the execution sales may be suc- 
cessfully attacked on another ground. He 
contended that, under section 91 of the Pro- 
bate and Administration Act, if an executor 
or administrator purchases either directly or 
indirectly any part of the property of the 
deceased, the sale is voidable at the instance 
of any other persons interested in the property 
sold. With reference to this provision of the 
law, he suggestod that, in 1899, when Binodini 
took out execution of the decree for costs, 


(4) 10 Moore P. C 232; 14 Eng. Rep. 480. 
(5) 8 Bw. & Tr. 59, 
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made in her favour as the certificated guar- 
dian of her infant sons, her position was that 
-of an administratvix durante minoritate and 
that consequently, she was not entitled to pur- 
chase at the execution sales any part of the 
property of the deceased testator. It was 
further contended that it was not necessary 
for Nemaicharan to bring separate suit to 
avoid the sale, but that when, as defendant, 
he found his interest liable to be affected on the 
basis of the sale, he could elect to avoid it, 
with the result that thereupon the property 
must be treated, for the purposes of partition, 
as his property and neither the property of 
the execution purchaser, as contended by the 
appellants, nor part of the assets of the estate, 
as contended by the plaintiff respondent. It 
may be assumed that, if section 91 of the 
Probate and Administration -Act has any 
application to the case, the defendant is entit]- 
od to avoid the sales without recourse to 
another suit ; for, as observed by this Court in 
the case of Hastern Mortgage and Agency Com- 
pany v. Rebati Kumar Ray (6), it is not 
necessary for the injured party to bring an 
action to set aside the transaction and it is 
sufficient for him to declare his will to rescind, 
by way of defence, when an action is brought 
to enforce the transaction, as against him, 
Olough v. L. §& N. W. Ry. Coy. (7). It 
may also very well be that, if a suit were now 
brought to avoid the sale, the judgment-debtor 
Nemaieharan would find himself barred by 
Article 120, if not by Article 12, cl. (a) of the 
second schedule to the Limitation Act, but 
that would not necessarily extinguish his 
title to the property, as section 28 of 
the Limitation Act, ‘is not in terms appli- 
cable to any suit other than a suit for 
possession. If we make, therefore, the most 
favourable assumption in favour of Nemai- 
charan, we have still to consider whether 
section 91 of the Probate and Administration 
Act has any application to the case. The 
learned Vakil, who appeared in support of 
the cross-objections, contended that section 
91 is applicable to all cases of purchase, 
either direct or indirect, made by an executor, 
of any part of the property of the deceased. 
The learned Vakil for the appellants, on the 
other hand, contended that the present case 
was not governed by that principle, inas- 
much as this was a purchase of the property 


6) 80 L. J. 260. 
7) L. R. 7 Exch, 26, 
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of one of the beneficiaries of the estate. Now, 
there can be no doubt but that the rule em- 
bodied in section 91 of the Probate and Ad- 
ministration Act is based upon the principle ex- 
plained by Lord Eldon in Cook v. Collingridge 
(8). One of the most firmly-established 
rules is that persons dealing as trustees and 
executors must put their own interest entirely 
out of question and this is so difficult’ to do in 
a transaction in which they are dealing with 
themselves that the Cowt will not enquire 
whether it has been done or not, but at once 
say that such a transaction cannot stand. To 
the same effect are the decisions in Wedderburn 
v. Wedderburn (9) ; Willett v. Blandford (10) ; 
Portlock v. Gardner (11). In other words, as 
put by Sir Barnes Peacock in DeCordova v. 
DeCordova (12), such a purchase is treated as 
a breach of trust without inquiry whether the 
transaction was beneficial or not. As a general 
rule, therefore, an executor cannot be allowed, 
either immediately or by means of a trustee, 
to be a purchaser from himself, of any part of 
the assets but is considered trustee for the 
persons interested in the estate and must 
necount to the utmost extent of advantage 
made by him of the subject so purchased. 
Hall v. Hallet (18) ; Watson v. Toone (14). 
The position, however, is somewhat different 
when an executor or administrator purchases 
the interest of a legatee. The executor stands 
in the position of a trustee, and the legatee 
in the position of a cestut que trust. À case 
like this is to be tested by principles appli- 
cable to cases where a trustee has entered into 
dealings with the cestui que trust, dealings 
which may be legitimate, but which, on the 
other hand, are open to cxamination when 
they are complained of. As observed by 
Lord Cairns in Thompson v. Eastwood (15), 
there is no rule of law which says that a 
trustee shall not buy a trust property from a 
cestut que trust, but it is a well-known doctrine 
of equity that, if a transaction of that kind is 
challenged in proper time, a Court of equity 
will examine into it, will ascertain the value 


that was paid by the trustee and will throw ' 


upon the trustee the onus of proving that ho 


5 1828 Gac. 6Q7; 28 R. R. 155. 
9) 2 Keen 722; 4 Myl. & Or 11; 44 R. R. 831. 
10) 1 Hare 255; 68 R. R. 61. 
11) 1 Hare 594 at 608 ; 58 R. R. 208, 
. (12) 4 App. Cas. 692 at 708, 
13) 1 Cox. 184, 
(14) 6 Mad 153 
(15) 2 App Cas. 215 nt 286, 
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gave full value and that all information was 
laid before the cestur que trust when it was 
sold. The doctrine enunciated in this dictum 
of Lord Cairns had been previously stated by 
Lord Chancellor Sugden in Barton v. Hassard 
(16), and has been recently affirmed by tho 
House of Lords in Dongan v. Macpherson (17). 
In the first of these cases, an executor purchas- 
ed some legacies for sums considerably less in 
amount. In the second case, a trustee pur- 
chased the interest of ono of the beneficiaries at 
an under-valuation, and never informed him 
of the true valuation, the materials for which 
he had in his possession, In each instance, 
the Court declined to uphold the puschase 
and held that the benefit of the purchase must 
bolong to the persons who assigned. No doubt 
a purchase by a trustee of the interest of his 
cestut que trust is at all times a transaction of 
groat nicety, which the Cow+ will watch 
with the utmost jealousy and will set aside if 
the consideration was insufficiont. Coles v. 
Trecothick (18), Ex parte Lacey (19). There 
is, however, a well-defined distinction between 
a purchase by a trustee from himself and a pur- 
chase by a trustee from sa cestui que trust, 
although, as Lord Erskine observed in Morse 
v. Royal (20): “The exception runs so near 
the verge of the rule that it might as wel 
have been included within it.” If we test then 
case before us in the light of the principles, «~ 
we have just explained, what is the position ` 
of the parties? Binodini, on behalf of her 
infant sons, had obtained decrees for costs 
against Nemaicharan. She took out execu- 
tion of these decrees which remained unsatis- 
fied for nearly 12 years. The parties were at 
arm's length. The execution proceedings were 
taken fairly and the sale was held by the 
Court. An endeavour was made to set aside 
the sales on the ground of fraud, but it was 
unsuccessful. No suggestion has been made, 
much less has foundation been laid for any 
possible suggestion, that the properties were 
sold for under-value. Inspite of these sales, 
which were brought about fairly and honsetly 
as far back as in 1899, Nemaicharan did not 
take any steps to avoid them, as he might 
have done, and objection was taken by his 
sons for the first time in their written state- 
ment in this suit. They did not even then 

16) 3 Dr. and War. 461 

E 1902 A. O. 197. 
18) 9 Ves, 284; 7 R. R. 167; 1 Smith, 233. 
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(20) 12 Ves 855,872; 8 R. R. 898, 
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suggest that they had retained their exclusive 
interest in these properties as legatees under 
the Will of Biswambhor. Their suggestion 
rather was that the properties still continued to 
be part of the estate of the testator; presumably 
on the ground that the administratrix could 
not purchase directly or indirectly any part 
of the property of the deceased. In these 
circumstances, we must hold that the execu- 
tion sales were perfectly fair and valid, and 
that no grounds have been established on 
which we can conclude that the sales ought to 
be avoided on equitable principles. The first 
ground taken on behalf of the appellants 
mugt prevail and the first ground taken in 
support of the cross-objections must, conse- 
quently, be overruled. 

The second ground taken on behalf of the 
appellants raises the question of the exclusive 
right of the executors to perform the Durgot- 
sab, Kali Pooja and Dole Jatra ceremonies. 
The learned Subordinate Judge has held upon 
the construction of the Will of the testator that 
the executors are exclusively entitled to per- 
form the Atithi sheba only, but that the 
Durgotsab, Kali Poojah and Dole Jatra are to 
be performed by all the parties in rotation, 

. according to the amount of their respective 
< contributions. It is argued on behalf of the 
appellants that this view is -erroneous, and 
that there is no distinction upon this point 
between the four ceremonies named. In our 
opinion, this contention is well-founded. In 
paragraph (gha) of the Will it is provided 
that Rs. 600 are to be paid in certain propor- 
tions towards the expenses of Durgotsab, 
Shamapoojah, Dole Jatra and the feeding of 
Atithts. It is also provided that if the amount 
remains unpaid for a period of one year and 
the Poojah &c. ave not performed, any sur- 
viving member of the family of the testator, 
or his sister’s son, Jado Gopal Chatterjee or 
Mannu Lall Chatterjee, successively, whoso- 
ever he may be, will be entitled to realize the 
said money amicably or with the aid of Court 
and to spend the same in performing the 
poojah &c, according to the usual practice 
at the rates mentioned. Paragraph (ga) 
then lays down that Jadu Gopal Chatterjee, 
Bamacharan Banerjee and the present appel- 
lants Baroda, Kunjo and Kishori, are to be 
the execntors of the Will, and that they are 
to carry out the terms of the Will, manage 
all the affairs, and perform the Poojahs &c. 
Paragraph (gha) refers to Atithi Sheba, and 
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provides that Jadu Gopal, Bamnacharan and 
the three appellants are to be managers, and 
are to feed the mendicants and other guests, 
and be very watchful and diligent to see that 
they do not go away unattended to. In para- 
graph (Inya) the testator then dedicates the 
residue of his estate to the family idol and 
also for the purpose of Durgotsab, Kalipoojah 
Dolejatra and Atithi Sheba. It appears to us 
to be quite clear from pavagraph (ja) that 
the performanco of the Pooja was entrusted 
to the executors exclusively in the first in- 
stance, and from paragraph (gha) it appears 
that any surviving member of the family of 
the testator would be entitled to perform the 
Poojahs only in the event’ of the amounts pay- 
able in respect thereof remaining unpaid for 
a period of one year and the poojahs not being 
performed for that reason. Now it so hap- 
pened that, of the persons named as executors, 
the present appellants alone took out probate 
of the Will, while Jadu Gopal Chatterjee, the 
sister's son of the testator, declined to act, 
and his grandson Bamacharan set up a false 
Will and did not take ont probate of the Will 
upon which the rights of the parties must 
now be based. But, even if Bamacharan 
had joined in the application for probate, 
upon his death his right as executor would 
not have been transmitted to his heirs. Under 
section 11 of the Probate and Administration 
Act, the entire representation of the estate of 
the testator would, upon his death, have 
accrued to the surviving executor or execu- 
tors, which is consistent with the rale which 
prevails in England, Flanders v. Olarke (21), 
Jacomb v. Harwood (22). We must conse- 
quently hold that the right to perform the 
three poojaks is vested in the appellants as 
executors and so long as any of them is alive, 
the other members of the family are not en- 
titled to perform them, In this respect, the 
performance of the poojah stands on the same 
footing as the Atithi Sheba, and it is worthy of 
note that the plaintiff himself took the same 
view of the matter, as appears from paragraph 
6 of the plaint in which he stated that under 
the Will the executors were to perform Dur- 
gotsab &e., and Atithi Sheba. The second 
ground upon which the judgment of the 
Subordinate Judge is challenged must, conse- 
quently, be decided in favour of the appel- 
lants. 
(21) 3 Atk 509 
(22) 2 Ves (Ben) 265, 
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The third ground taken on behalf of the 
appellants raises the question, whether the 
plot No. 30 of the plaint is the exclusive pro- 
perty of the appellants. The learned Sub- 
ordinate Judge, with reference to this point, 
observes, that the Will shows that the plot in 
dispute is not their exclusive property. Ona 
reference to the Will, however, it appears 
that there are two properties mentioned as 
the tenancy of Kailash Chandra Mukherjee. 
One is described as lakhiraj land purchased 
of Kailash Chandra Mukherjee, and covers 10 
cotiahs of area. This is declared to be the 
property of Rash Behary Banerjee. The 
other is described as Brohmatter land covering 
an area of 2 btghas, the tenancy of Kailash 
Chandra Mukherjee. This latter is included 
in the schedule of the properties of the tes- 
tator. The case of the appellants is that the 
two plots are identical, and the oral evidence 
produced on their behalf undoubtedly tends 
to support this position. Baroda Prosad in 
his evidence says that there is only one jote 
land known as Kailash Chandra Mukherjee’s 
jote land, that the land belonged exclusively 
to himself and his brothers, that they did not 
possess it as executors, neither did their 
mother do so: This is confirmed by another 
statement made in cross-examination, and is 
supported by the deposition of Kishori Mchun. 
This oral evidence stands wholly uncontradict- 
ed, and upon a comparison of the boundaries 
given by the witnesses with those set out in 
the Will, we are satisfied that there is only one 
plot of land known as Kailash Chandra Mu- 
kherjee’s land. There is, however, some 
divergence as to its true arca. ‘The Will in one 
place describes it as ten cottahs, and in another 
place as two bighas and the witnesses place the 
area between five and ten cottahs. The appel- 
lants contend that under the Will they are 
entitled as representatives of Rash Behary 
to ten cottahs, and if there is any thing left 
in excess of the ten cottahs, they are quite 
agreeable to have the excess treated as part of 
the estate of the testator. This position is per- 
fectly unassailable and is not seriously contest- 
ed by the respondents. Upon the third ground, 
therefore, we must hold in favour of the appel- 
lants that they awe entitled to possession of ~ 
ten cottahs out of the jote of Kailash Mukherjee 

„as their exclusive property, and if anything 
remains over, the excess will be treated as 
part of the estate of the testator, to be dealt 
with under the provisions of the Will, 


The fourth ground taken on behalf of the 
appellants raises the question of the validity 
of the alleged gift by the testator in favour, 
of his nephew Jadu Gopal in respect of the 
plots Nos. 29 and 43 of the plaint. With 
regard to these plots, the learned Subordinate 
Judge came to the conclusion that, as no re- 
gistered deed of gift was produced and as 
none of the representatives of Jadu Gopal was 
examined, he could not treat the gift as estab- 
lished. Against this it has been contended 
on behalf of the appellants that the evidence 
is entirely uncontradicted, and it is sufficient 
to prove that Jadu Gopal and his heirs have 
been in possession of these plots citer 
under a deed of gift or by adverse possession 
for such a length of time as to have acquired 
a good statutory titlo. It has farther been 
suggested that, if the other parties to the liti- 
gation insist upon maintaining the view that 
these plots still form part of the estate of the 
testator, they may be allotted to them at their 
risk. In these circumstances, it is impossible 
to determine conclusively whether the repre- 
sentatives of Jadu Gopal who are not parties 
to this litigation, have a valid title to these 
lands. The only reasonable course to adopt, 


left joint, so that none of the parties may be 
prejudiced in any way. To this extent, there- 
fore, this ground must be decided in favour of 
the appellants. 

Before we deal with the fifth and last point 
taken on behalf of the appellants, we shall 
consider the second, third and fourth points 
urged in support of the cross-objections taken 
by defendants Nos. 4 to 8, as they all raise ques- 
tions regarding the title to different parcels, 
originally included in the estate of the tes- 
tator. The second ground urged on behalf of 
the cross-appellants is that the learned Sub- 
ordinate Judge has taken an erroneous view 
of the effect of the purchase of the 24th 
Mai ch, 1899, from Khiroda, the widow of Bijoy. 
It has been argued that, asthe defendants 
appellants were executors, although they did 


therefore, is to direct that these plots may a 


_ not take out probate till the 4th January 1902, 


their purchase of what must be treated as 
part of the estate of the testator was voidable 
under section 91 of the Probate and Adminis- 
tration Act. In our opinion, there is no force 
in this contention. Upon the principles ex- 
plained in our decision of the first question 
raised on behalf of the appellants it is obvious 
that section 91 of the Probate and Adminis- 


{1909 


N 


` 


Vol. 1] 


BARODA PROSAD BANERJI © GAJENDRA NATH 


tration Act has no application. The purchaso 
must be treated as one made by the appellants 
from one of the beneficiaries of the estate. 
Thore is not the remotest suggestion that the 
transaction was not perfectly fair or that ade- 
quate consideration was not paid for the 
properties conveyed. Apart from this, how- 
evor, there is the additional circumstance that 
at tho time when tho appellants made the 
purchase, they were not executors. As was 
pointed by their Lordships of the Judicial 
Committee in Clark v. Clark (23), a sale is not 
to be avoided merely because when entered 
upon, the purchaser had the power to become 
thg trusteo of the properties purchased, as for 
instance by proving the Will which relates 
thereto. No doubt, there is this feature dis- 
tinguishing the case before the Judicial Com- 
mittee from the one before ns thot in that 
ease the purchaser did not, in point of fact, 
subsequently become the trusteo, whereas hore 
the purchasers subsequently took out probate 
as executors. The true test, however, to be 
applied in cases of this description is, has the 
purchaser used his position in such a way as 
to render it inequitable that the sale should 
be upheld. Not the remotest attempt has 
been made to lay the foundations for any such 
ease. So far, therefore, as the transfer by 
Khiroda to the appellants is concerned, it must 
be treated as valid. It should be understood, 
however, that this does not affect the ques- 
tion, which may have to be subsequently tried 
out in a separate litigation when the occasion 
arises, whether the transfer, made as it was, by 
a Hindu widow, was effected in circumstances 
such as to make it binding upon the rever- 
sionary heirs of her husband. The second 
point urged in support of the cross-objections, 
therefore, fails. : 

The third ground urged on behalf of the 
cross-appellants is thatthe executors defendants 
did not acquire any title under the conveyance 
they took from Usangini, the widow of Shashee, 
on tho 24th March 1904, In support of this 
ground it has been urged, as in the case of 
the second ground, that the sale is voidable 
under section 91 of the Probate and Ad- 
ministration Act, and it has been suggested 
that the case is much stronger here, as on 
the date of the execution of the conveyance, 
the transferces had already taken out probate 
of the Will in the character of executors. In 
our opinion, there is no force in this conten- 

(23) 9 App. Cases 738, 
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tion, for upon the principles explained in our 
decision of the first question raised on behalf 
of the appellants, it is obvious that the trans- 
fer must be treated as one made by a benefi- 
ciary in favour of the executors. Section 91, 
therefore, has no direct application, nor has 
any foundation been laid for the suggestion that 
the transfer by Usangini was not perfectly 
fair and supported by good consideration. It 
is to be observed that, upon the death of 
Khivoda in 1900, Shasheebhusan and Nemai. 
charan, who were at the time the reversionary 
heirs of her husband Bijoy, became entitled 
to succeed to the share of Khiroda, in other 
words, to call in question the validity of the 
transfer effected by Khiroda in favour of the 
appellants on the 24th March 1899. Upon 
the death of Nemai in 1904, his right was 
transmitted to defendants Nos. 4 to 8, and the 
right of Shasheebhusan was transmitted to his 
widow Usabati or Usangini. The latter, 
however, in the conveyance of the 24th March 
1904 professed to deal only with the + share of 
her husband Shasheebhusan, and not that half 
of the share of Bijoy to which her husband had 
become entitled as his reversionary heir. The 
present ground, therefore, covers the share of 
Shasheebhusan alone, and so far as that share 
is concerned, we hold that no ground has 
been established for challenging the validity 
of the transfer. “The question, however, whe- 
ther the transfer, made as it was by a Hindu 
widow, was cffccted in such circumstances 
as to bind the reversionary heirs of Sasi- 
bhusan must be left open, to be tried out in 
a separate litigation appropriately framed 
for the purpose, if and when the occasion 
arises. The third point urged in support of 
the cross-objections, therefore, fails. ` 

-The fourth ground urged on behalf of the 
cross-appellants is to the effect that, in any 
event, the shares of Bijoy and Shashee should 
be separately allotted, and the question of the 
title thereto kept open to be determined upon 
the death of Usangini, subject to any ques- 
tion of limitation. This position has not been 
contested by the other parties to the appeal. 
Separate allotments, therefore, will be made 
at the time of the partition to represent the 
shares of Khiroda and Usaygini. Both will be 
given tothe appellants on the basis of the con- 
veyances of the 24th March 1899. and the 24th 
March 1904, respectively. So far as the for- 
mer share is concerned, defendants Nos. 4 to 
8 will be at lberty to question the binding 
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character of the alienation in a separate suit. 
A similar remark applies to the share of 
Usangini, with this difference that, in the 
latter case, the qnestion can be decided ina 
suit properly framed for the purpose only 
upon her death. The fourth point urged in 
support of the cross-objections must be de- 
cided to this extent in favour of the cross- 
appellants. 

The fifth and last point urged on behalf of 
the appollants raises the question of the ex- 
tent of their liability to render an account. 
They do not contest the position that so far 
as the. period of their executorship is con- 
cerned, which commenced on the 4th January 
1902, they are liable to render the usual 
accounts. It has been argued, however, on 
their behalf that they are not liable to render 
accounts for the period during which their 
mother acted as administratrix durante minori- 
tate, and that in any event, the claim for 
accounts for any period antecedent to six 


years before the date of the institution df this | 


suit, is barred by limitation. This argu- 
ment, therefore, raises two questions of great 
importance, namely, first, are the appellants 
as executors or in any other capacity liable 
to render an account of the estate for the 
period during which it was in charge of the ad- 
ministratrix durante minoritate, and secondly, 
if they are so liable, is any portion of the 
claim for accounts barred by limitation ? 

In support of the position that the appel- 
Jants are liable to render accounts only for 
the period of their executorship, reliance has 
been placed by their learned Vakil upon a 
passage from Williams “On Executors,’ Vol. 
II p. 1482, in which it is stated that an exe- 
cutor or administrator must account for all 
profits, which have accrued in his own time, 
either spontaneously or by his acts, out of the 
eatate of the deceased. “Ib has been argued, on 
the other hand, on behaif of the respondents, 
plaintiff ag well as defendants, that it is the 
duty of an executor when he comes of age to 
tako the accounts of the administrator durante 
` minoritate, and that the beneficiaries are en- 

titled to call upon the executor to render an 
account not only for the period of his executor- 
ship but also of the period during which the 
estate was in charge of the administrator 
durante minoritate. In support of the position, 
reliance has been placed upon a passage from 
Williams “On Executors, Vol. I, page 395, 
and also upon sections 146 and 147 of the 
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Probate ‘and Administration Act. After a 
careful examination of the arguments address- 
ed to us on both sides and of the anthorities 
to which we shall presently refer, we have 
come to the conclusion that the contention of 
the respondents ought to prevail on the 
ground that when the administration deter- 
mines by reason of the cessation of the minori- 
ty of the executors. the administrator durante 
minoritate may be and ought to be called upon 
to account by the executor, and that it is 
the duty of the latter to get the whole of the 
estate of the testator into his possession. It 
is pointed out in Wacrner ‘On Administra- 
tion,’ Vol. IL, section 352, that, during gne 
period of English history, administrators as 
well as executors became the owners of the 
residuum of all estates in their charge. Patts 
v. Smith (24). At that time, it was very 
important to eut off the possibility that such 
residuum should go to a subsequent adminis- 
trator by conveiting the estate, so that on the 
death or removal of the executor or adminis- 
trator, there would be no residuum for the ad- 
ministrator de bonis non. Under the condition of 
things, conversion, whether rightful or wrong- 
ful, constituted administration, in the sense: 
of changing the executors’ or administrators’ 
title, because that which he first held in ` 
autre droit, by the conversion was made his 
in proprio juri. He took the same title as any 
purchaser from the executor or administrator 
would obtain at n sale of the effects, so that 
neither a creditor, heir, or legatee nor an ad- 
miniatrator de bonis non could further follow it 
Thus became the rule at common Law that 
for a wrongful conversion whereby the credi- 
tors, legatees, or distributees of the deceased 
were prejudiced in their rights, they had an 
action against the wrong doer for damages, 
for which he and his sureties, and, in somo 
instances, his personal representatives, were 
liable. This rule, whatever may be its origin, 
obviously destroys any right in the adminis- 
trator de bonis non to property already con- 
verted, as well as all right of action against 
the predecessor for œ wrongful conversion, 
since that is given to other parties, Young v. 
Kimhace (25) ; Bliso v. Seaman (26). Gradually, 
however, this Common Law rule has been 
changed, and a rule more consistent with the 
true position of an executororanadministrator 
(24) 8 Rowle 361. 


(25) 8 Blockford 167. 
(26) 165 11. 422,429 ; 46 N. E. 279, 
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has beenadopted in England as well asin Ame- 
rica, Administration, in its proper sense, consists 
in the legal proceedings necessary to satisfy 
the claims of creditors, next of kin, legatecs, 
or whatever othor parties may have any clam 


to the property of the deceased person; until 


all such claims, whether of creditors or heirs 
or legatees, are satisfied administration is not 
complete. Hxecutors and administrators are 
the functionaries appointed by law to accom- 
plish this purpose, and are invested with the 
legal ownership of the property of the testator 
until 16 is accomplished. Stripped of ex- 
traneous elements and considerations, this is 
the office of administration and the scope of 
power of executors and administrators is com- 
mensurate therewith. Two principles follow 
(from this view, which are inconsistent with 
the original Common Law rule just referred 
to, namely, first, that the conversion of pro- 
perty from the form in which the deceased 
left it into some other form, for example, 
changing it into money by a sale, does not 
exhaust the authority of the executor or ad- 
ministrator over it in its changed form, but 
it still remains to be administered; and 
secondly, upon the death, removal or resigna- 
tion of the administrator before the ad~ 
ministration has been fully completed, all the 
authority vested in him must pass to an ad- 
ministrator de bonts non, so that the purpose 
of the law demanding administration may be 
accomplished. This necessarily includes the 
‘power to call the former administrator or his 
representatives to account for any balance of 
money, bonds, notes, &c., belonging to the 
estate, which he had. in possession at the time 
of his removal or death, because this is unad- 
ministered property and may be lawfully ad- 
ministered only by the successor in adminis- 
tration. It must with the same necessity 
include the power to call the predecessor to 
account and respond in damages for any 
devastauié, mismanagement or breach of duty, 
whereby any property of the deceased was 
diverted from a due course of administration, 
because the wrongful acts of administrator, 
not being within the scope of his lawful 
authority, render him liable, as for trespasa, 
and it is the duty of the lawful representative 
of the estate to recover whatever may be due 
toit, Onthese principles, the inference is 
irresistible that upon the death, removal or 
resignation of an administrator or executor, 
the successor may sue for and recover against 
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‘him, his sureties and representatives, all 


property, of whatever nature, of the deceased, 
in his hands, and demand an account of 
any property converted or squandered, whe- 
ther the debts have been paid or not, so long 
as any duty remains to be performed by an 
administrator. It is unnecessary for our pro- 
sent purposes to consider whether the execu- 
tor or administrator alone is vested with this 


-vight, or whether the demand may also be 


enforced by beneficiaries, creditors, and other 
persons interested in the estate, though it 
must be observed that there is weighty au- 
thority in support of the former alternative. 
lt is sufficient to hold for our present purposes 
that it is the duty of the successor in adminis- ` 
tration to recover the whole estate, to take 
possession of it and to demand accounts from 
the person who has preceded him in the ad- 
ministration. In support of this view, refer- 
ence may be made to the decisions in Father- 
baj v. Pate (27), Brooking v. Jennings (28), 
In the first of 
these cases ıt was ruled by Lord Hardwicke 


-that, as an administrator durante minore estate 


represents the testator whilst his administra- 
tion subsists, and when determined has nothing 
more to do, such administrator cannot sue 
upon determination of his authority nor can 
he be called upon to an account except by the 
executor so that whatever he may do during 
lis administration, he is not answerable to 
any other person. In the second case it was 
ruled by Vaughan, O. J., that when an infant 


-executor comes of age, the power of an execu- 


tor durante minore ætate censes, and the new ex- 
ecutor is then liable to all actions, while ; if the 
former executor wasted, the new one has his 
remedy against him but he is not liable to 
any other man’s suit. In the third case, after 
the termination of the authority of an ad- 
ministrator pendente minoritate, a second ad- 
ministrator was appointed who called upon 
his predecessor to account. Sir George Lee 
overruled the objection of the first adminis- 
trator, decreed him to give an inventory and 
accounts by a day specified and condemned. 
him in costs. The same question has been 
frequently raised in the American Courts, and 
although there has been.some divergence of 
Judicial opinion, there is a largo preponder- 
ance of authority in favour of the view taken 
oe 3 Atk 603. 

* (28) L Modern 175 

(20) 1 Cas Temp. Lee. 16, 
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by us. Ab one time, there was a tendency 
in some Jurisdictions to follow the rule of the 
Common Law that the administrator de bonis 
non is not responsible for any devastarit 
or mal-administration of his predecessor 
nor had he any right to recover from him for 
such devastavit or mal-administration, and 
that the sole remedy of the beneficiaries 
was to proceed against the personal represen- 
tatives of the first administrator, whose au- 
thority had ceased. But in the case of 

lard v. Robert (80), Chancellor Jhonston, 
after reviewing numerous English and Amori- 
can cases, came to the conclusion that tho 
authorities do not sustain the proposition that 
the administrator de bonis non cannot re- 
quire an accounting from the original adminis- 
trator and there are a large number of cases 
of great authority in which the rule has been 
adopted that the successor in administration is 
entitled to recover against his predecessor or 
predecessor’s representatives for any devastavit 
or mal-administration, and that it is not mere- 
ly within the scope of his authority, but it is 
his duty, to require a settlement of his pre- 
decossor’s account. Smith v. Billing (31); 
Todd v. Willis (82); Newitt v. Woodburn (83) ; 
Donaldson v. Lukua (84) ; Neogle v. Stall (85) ; 
Banks v. Pears (36). In the last but one of 
these cases it was held that the right of action 
against the sureties of an administrator for a 
devastavit could be maintained only by his 
successor in the administration, who, on his 
failing to use proper diligence to recover such 
assets and protect the estate against loss, would 
render himself accountable for the loss to thoso 
entitled to the estate. In the last of the cases 
referred to, it was similarly ruled that one of 


the beneficiaries of the estate could not sue 


the legal representatives of the administrator, 
who had died without making his final accounts, 
such action being maintainable only by the 
successor in administration to the estato of the 
intestate. These decisions appear to us to bo 
based upon sound principles of equity, justice 
and good conscience and not merely upon doc- 
trines peculiar to English or American Juris- 
prudence. We must, consequently, hold that 
upon the death or termination of authority by 

(30) 1 Stroble (s. 0.) WA 

31) 3 Cranch co 855, 22 Fed. Cases 456. 

(a 66 Texas 704; 1 S W. 803. 

3) 160 Ill. 208 ; 43 N.B. 385. 

3-4) 117 Ind. 180; 19 N.B. 768. 

835) 116 NO 415; 208 E. 516 

i 103 Alabama 436 ; 16 Southern 25, 


operation of law of an administrator durante 
minoritate, it is the duty of the executor or 
other person who succeeds him in the adminis- 
tration to recover and take possession of the 
nnadministered assets of the estate of the de- 
ceased, to call upon the personal representa- 


tives of his predecessor in office to render ac- . 


count of the estate, and to recover damages, 
if necessary, for waste and misappropriation 
by his predecessor, and if: required, by the 
institution of appropriate judicial proceedings. 
If he fails to do so, he must be held liable to 
the extent to which the estate would have 
been benefited if he had faithfully performed 
his duty. In the present case, therefore, wo 
must hold that the appellants who came in as 
executors on the 4th Jannary 1902, are liable 
to be called upon to render accounts for the 
period during which their mother acted as 
administratrix durante minoritate. It was 
their duty upon the death of their mother to 
take accounts from her legal represontatives, 
and so far as we can judge from the 
materials on the record, they themselves, would 
be some, if not all, of such representatives. 


This would be an additional reason why they - 


should be called upon to render accounts for 
the period during which their mother acted 
as administratrix. Our decision, however, 
cannot be rested on this latter ground alone, 
because, ns was rightly contended by the 
learned Vakil for the appollants, the plaintiff 
did not in his plaint seek to make them lable 
in their character as representatives of their 
mother, but sought to impose the liability to 
account on them on the ground that they were 
oxecntors in possession of the estate. It is 
worthy of note, however, that the extent of 
the Liability upon one principle would be differ- 
ent from what it would be upon the other. 
Tf the appellants are held liable on the ground 
that they are executors and that it was their 
duty to take accounts from the personal 
representatives of their predecessor in the 
administration and to recover from her sureties 
for any devastavtt that might be established 
by the evidenco, they would be liable to the 
extent of whatever might have been recovered 
by them for the benefit of the estate if they 
had performed their duty. On the other 
hand, if they aro made liable only on the 
ground that they are the personal represen- 
tatives of their predecessor in administra- 
tion, any possible decree against them can 
be executed only to the extent of auy 
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personal assots of their predecessor in their 
hands. We, therefore, rest our decision 
on the ground that the appellants as executors 
are liable to render accounts for the period of 
administration by their predecessor in office. 
We further observe that the learned Subordi- 
nate Judge gave it as an additional reason for 
imposing liability upon the defendants, that 
upon the evidence they must be taken to have 
_Managed the estate during their mother’s 
time. We are not prepared to rest our de- 
cision on this last ground. The evidence docs 
not show that any of the appellants could be 
teated as an executor de son tort and liability 
can, consequently, be imposed upon them on 
that footing. But besides this circumstance, 
it is not clear upon the evidence that all the 
three brothers managed the estate during the 
whole of the time that their mother acted as 
administratrix. Kishori Mohan, the youngest 
óf the three brothers, appears to have been 
born about 1879, and during a part at any 
rate of the period during which the mother 
acted as administratrix, he was not of full age. 
On the other hand, Baroda, the eldest of the 
three brothers, appears to have spent a con- 
siderable time every year at Simla, away from 
his native village. In these circumstances, 
it would be difficult to render all the three 
brothers jointly liable for the accounts of the 
whole period, and we do nol, in support of 
our conclusion, that the appellants are liable 
to render accounts, desire to place any reliance 
upon the fact that one or other of the brothers 
- assisted their mother in the administration of 
the estate. On the whole, therefore, upon 
the first branch of the question raised in the 
fifth ground, we musthold that the defendants 
appellants are liable, subject to the question 
of limitation, to render accounts for the period 
during which the estate was in custody. of 
their mother as administratrix. 

The second branch of the fifth ground 
raises another important question, namely, 
whether any portion of the claim for accounts 
is barred by limitation. It will be observed 
that the plaintiff seeks accounts of the estate 
from the 5th September 1886, when Binodini 
was first appointed administratrix pendente 
lite. As the present action was commenced 
on the 10th December 1906, the claim in 
substance is for account of the estate for over 
20 years. The learned Vakil for the appel- 
lants has contended that Article 120 of the 
second Schedule of the Limitation Act is 


applicable to a suit of this description and” 


that the plaintiff is not entitled to accounts 
for any period beyond 6 years prior to the 
institution of the suit. It has been argued, 
on the other hand, by the learned Vakil for 
the respondents, plaintiff as well as defend- 
ants, that section 10 of the Limitation Act 
governs the matter and that consequently no 
portion of the claim is barred by limitation. 
Section 10, upon which reliance is placed, pro- 
vides that no suit against a person, in whom 
property ‘has become vested in trust for any 
specific purpose or against his legal represen- 
tatives or assignees (not being assignees for 
valuable consideration), for the purpose of 
following in his or their hands such property, 
shall be barred by any length of time. ln 
order to make this section applicable, it has 
to be established in the first place that the 
executor was a person in whom property had 
become vested in trust for any specific pur- 
pose, for it has been held that an executor as 
such is not an express trustee even for a 
legatee Evans v. Moore (87). Tt has to be seen, 
therefore, whether the provisions of the Will 
are such that the executor must be treated as 
trustee Ramdhan v. Mani Bat (88). If we 
examine the provisions of the Will in the pre- 
sent case, it is difficult to say that the pro- 
perties of the testator became vested in the 


executors in trust for a specific purpose. 


Various properties were left to legatees under 
different provisions of the Will and the 
residue of the ancestral and self-acquired 
properties of the testator were dedicated 
to his ancestral idol and for the performance 
of certain ceremonies.. The executors were 


no doubt directed to carry out the provisions- 


of the Will and to distribute the properties 
among the legatees, but we are unable to hold 
that any property was vested in them in trust 
for any specific purpose. In the second place, 
in order to make the section applicable, the 
scope and character of the suit have to be 
considered, It must be a suit for the purpose 
of following, in the hands of the trustee or of 
his legal representatives, property which had 
become vested in them for a specific purpose. 
It is impossible to say, when regard is had to 
the frame of this suit, that it is one of this 
description. Apart from the authorities, 
therefore, we should be inclined to hold that 
section 10 has no application to this case, 


(37) 8 Ch, 119. 
(38) 25 B. 420, 
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But the view we take is also supported byithe 
decisions in Saroda Pershad v. Brojo Nath (39) 
Hemangini v. Nobin (40) ; Shapurjee v. Vikh- 
ajee (41) ; Rangopai v. Baba (42). Tho de- 
cisions in Hurro Kumari Dossee v. Tarini 
Ohurn Bysack (48); Nistariné v. Nando Lal 
(44) and Thackersey v. Hurbhum (45), in which 
the contrary view was apparently adopted, are 
upon closer examination, found to be dis- 
tinguishable. In each, upon the terms of the 
Will, it must be determined whether there was 
a trust under which the property had become 
vested in the executors for a specific purpose: 
and it must also be determined, with reference 
to the frame and scope of the suit, whether 
its purpose was to follow, in the hands of the 
trustee or his legal representatives, the pro- 
perty which had become so vested in trust for 
a specific purpose. No doubt as observed by 
their Lordships of the Judicial Committee in 
Balwant Rao v. Puran Mal (46), the expres- 
sion used by the Legislature “for the purpose 
of following in his or ther hands such pro- 
perty” means, for the purpose of recovering 
such property for the trust in question. 
this by no means concludes the fundamental 
question which must arise in every case to 
which the provisions of section 10 are sought 
to be made applicable. A suit for accounts, 
pure and simple, of the description now before 
us, cannot, in our opinion, be treated as a suit 
against a trustee for the purpose of following 
a trust property. To use the langnage of Mr. 
Justice White in the case of Saroda Pershad 
Ohattopadhya v. Brojonath Dhuttacharji (89), 
the object of the suit is not to recover any 
property in specie, but merely to have an 
account of the stewardship of the defendants 
and of their predecessor in the administration, 
which means an account of the money received 
and disbursed by them on behalf of the bene- 
ficiaries, and to obtain any balance which 
may be found due on the taking of the ac- 
counts. We must, therefore, hold that section 
10 has no application and the only provision 
applicable is Article 120 which provides for 
a period of 6 years from the date when the 
right to sue accrues. Now, when did the 


8 B. 432, 
L. R. 101. A. 00; 6 A. 1, 
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right to sue accrue in the present case. So 
far as an executor or administrator is concern- 
ed, his obligation to account may be treated 
as continuous, and the person who is entitled 
to call for an account has the right to demand 
an account at every moment of the time dur- 
ing which the administrator acts as such, in 
other words, his right to demand an account 
runs with the duty of the administrator and 
may be asserted so long as it remains unper- 
formed. In this view of the matter, the plaint- 
uff would be entitled to an account for6 years 
prior to the institution of the suit. The 
claim for account, in respect of any period 
antecedent to that, must be treated as barred 
by limitation under Article 120.. We may 
add that the result of this decision is consist- 
ent with tho manifest justice of the case. 
From an examination of the records of Pro- 
bate Suit No. 9 of 1886, in which administra- 
tion was granted to Binodini, it appcars that 
Binodini had from time to time filed the ac- 


_ counts of the estate before the District Judge. 


As previously stated, on the 4th July 1890, 
she filed an inventory and also an account of 
the estate from the 5th September 1886 to 
the 12th April 1889. On the 12th August 
1892, she filed the accounts for another year, 
and on the 5th July 1900, she filed the ac- 
counts from 1891 to 1898. These accounts 
were not challenged by any of the benefici- 
aries, and so long as Binodini was alive, not 
the remotest suggestion was made that 
the duly verified accounts filed on her 
behalf were open to any objection. On what 
principle, then, can the plaintiff or the 
other beneficiaries of the estate now call upon 
the successors in administration to render 
accounts for the whole period which has in- 
tervened between the 5th September 1886 
and the date of the institution of this suit ? 
It is a well-settled rule that if a person, en- 
titled to an accounting, delays for a great 
length of time, his right may “be barred by 
the presumption that the estate has been fully 
administered or by the rule of equity which 
discountenances stale claims. No doubt this 
effect of the lapse of time may be obviated 


| either by the facts of the case or by the 


evidence showing a subsisting mght in the 
petitioner and a corresponding obligation on 
the part of the executor or administrator, for 
instance, lapse of time may not bar an ac- 
counting, if it is proved that there are assets in 
the hands of the executor or administrator, or if 
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no account has ever been filed. But what has 
been the conduct of the parties in this case? 
The administratrix did, from tıme to time, file 
before the District Judge a detaned statement 
of the accounts of the estate. No objection 
was ever taken to the correctness of these 
accounts. She was in possession of the estate 
from 1886 to 1901, and her sons as executors 
have now been in possession for at least five 
years prior to the institution of the suit. 
‘The beneficiaries come forward after this 
lapse of time and call upon the executors to 
render accounts, not only for the time that 
they themselves have been in charge of the 
estate, but also for the 15 years during which 
their mother as administratrix was in occupa- 
tion. The legitimate inference 1s that, if the 
party in interest has been content to let the 
estate rest for such a length of time, it is, to 
use the language of the decision in Thomscn 
v. Thomson (47), not very unreasonable io 
infer that ho has been satisfied with what ho 
supposed to be the course of the administin- 
tor. The whole policy of the law is against 
the enforcement of stale demands, when from 
‘the mere fact of acquiescence, the party, res- 
“ponsible for tho discharge of a trust may 
have been led into a less careful preservation 
of vouchers nnd accounts than would other- 
wise have been the case, had the duty of 
accounting been insisted upon at an earlier 
period. To the same effect are the decisions 
in Seurrah v Scurrah (48); Weatherford 
v. Tate (49); Lupton v Jonney (50). If 
any other view were taken, an executor 
who had regularly furnished his accounts, 
to which no objection had ever heen taken, 
might after the lapse of any length of 
time be called upon to prove his account 
when he-and all the witnesses conversant 
with his acts as executor were dead and the 
records and other ovidence of the administra- 
tion had been lost or destroyed. In the pre- 
sent case, the last account filed on behalf of 
Binodini ended with the period which ter- 
minated on the 12th April 1899. According 
to the view which we take of the question of 
limitation the plaintiff will be entitled to have 
on account from the 10th December 1900; 
in other words, the plaintiff will have an 
account of the whole of the period during 


(47) 1 Bradf N. Y. 24. 

i 2 Cunteis 919. 

49) 2 Stroble Eq. (8. C.) 27. 
(60) 13 Petor 381. 


which the defendants appellants have them- 
selves acted og executors and also for the 
greater portion of the antecedent period for 
which Binodini had not filed any accounts. 
For all theso reasons, we must hold that 
the fifth ground taken on-behalf of the appel- 
lants must be allowed in part. Ihe defend- 
ants, executors, will be called upon to account 
only for the period commencing from the 10th 
December 1900. 

The result, therefore, is that this appeal 
must be allowed, and the decree of the Sub- 
ordinate Judge modified in the following par- 
ticulars; (1) the properties covered by the 
sale certificates of the 14th June 1899, and 
15th December 1899 must be treated as the 


exclusive propertics of defendants J to 3, and 


not as part of the estate of Bishwambhar 
Banerjee; (2) the defendants, executors, will 
be declared exclusively entitled to perform the 
Durgotsab, Kalipuja and Dolejatra ceremoni- 
es: (83) out of the property known as the 
land of Kailas Mukerjee (plot No. 30 of the 
plaint) 10 cotéahs are to be treated as the 
exclusive property of defendants 1 to 3, the 
remainder alone, if any, will be liable to be 
partitioned: (4) plots Nos. 29 and 43 of the 
plaint, which are alleged to be the properties 
of Jodu Gopal Chatterjee, are to be tveated as 
joint and not allotted to the share of any of 
the parties at the time of partition; (5) a 
separate allotment will be made to represent 
what would have been the share of Bijoy 1f he 
had been alive now: and it is to be given 
under the decree for partition to defendants 
1to 38. Tho question, however, will be left 
open for decision in a future suit as to whether 
transfer by the widow of Bijoy was effected in 
circumstances which made the alienation bind- 


“ing upon the reversionary heirs of her hus- 


band ; (6) a separate allotment is to be made of 
what would have been the share of Shashee if he 
had been alive now, and it is to be awarded to 
defendants Nos. 1 to 3 under the partition 
decree. The question, however, will be kept 
open as to whether the transfer effected by the 
widow of Shashee was made in circumstances 
which made it binding upon the reversionary 
heirs of her husband; and (7) defendants 1 
to 3 will be called upon to render an account 
of the estate of Bishwambhai Banerjee ‘from 
the 10th December, 1900, but not for any 
antecedent period. < 

The appellants are entitled to the costs of 
this appeal, but, as they have succeeded only 
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partially in their contentions, we fix the hear- 
ing feo at Rs. 200. 
Appeal allowed in part. 





CALCUTTA HIGH COURT. 
MISCELLANBOUS CIVIL APPEAL No. 298 or 1908. 
March 1, 1909. 

Present :—Mr. Justice Mookerjee and Mr. 
Justice Carndaff. 

SITAL RAI AND anorHer—JUDGMENT-DEBTORS 
— APPELLANTS 
versus 
NANDALAL anv otaers—DEcREE-HOLDERS— 
APPELLANTS. 

Appeal—Order ander s. 174, Bengal Tenancy Act 
(VEIT of 1886) and Ciil P. Cade (Aot NIV of 
1882) s. 810 A— Bengal Tenancy Act (VILL ef 1885), 
8. 174 Proviso, meaning of-— Make an application ” 
and “ applies”, meaning of. 5 

It cannot be affirmed es a general proposition of 
law either that an order under sco, 174 of the Bengal 
Tenancy Act or under sec, 310 A of the Civil Pro- 
cedure Code, 1882, is or is not appealable. Whether an 
order made under either of thoso sections is appeal- 
able depends upon the circumstances of cach indi- 
vidual caso, The test to be applied is, whether tho 
question raised is one relating to execution, satisfac. 
tion or discharge of the decree and whether it arises 
betweon tho parties to the suit or their reprosonta- 
tives. Kedarnath v, Umarharan, 6 O. W.N. 67 and 
Pua v. Chunslal, 81 B. 207, followed. Arshori Makun 
v. Sarodamani, 1 ©. W.N. 80 and Bunrgshidhar v. 
Kedar Nath, 1 0. W, N. 114, distinguished. - 

Subh Narmin v. Goroke Prorad 8 C0. W. N. 846 and 
Chundi Charan v, Banke Behary, 28 0. 440 (F. B.), 
referred to. 

The words “ make an application ” in the proviso 
to seo, 174 of Bongal Tenancy Act, mean “ make and 
prosecute an application ”. so also the word “applies” 
means “ applies and prosecutes.” 

Rajendra Nath v. Audratan, 230 968, followed. 

- A narrow view should not be taken of the Proviso, 
and it should not be held that as soon as a judgment- 
debtor applies under seo. 311, Civil Procedure Code, 
1882, he permanently disqualifies himself from ap- 
plying undor seo. 174 Bengal Tenancy Act. Tho roal 
object of this section is to provent a judgment-debtor 
from applying under 1t only so long as he is an ap- 
plicant under sec. 811, so that 1f he has applied under 
sec 811, it is open to him to withdraw the applica- 
tion and thus qualify himsolf for an application under 
seo. 174 Bengal Tenancy Act. 


Appeal from the order of the District Judge 
of Sahabad, dated, April 3, 1908 reversing 
that of the Mnnsif of Arrah, dated August 24, 
1907. 

Babus Mahendra Nath Roy and Chandra 
Sekhar Prosad Singh, for the Appellants. 

Babus Umakals Mukherji and Raghunath 
Singh, for the Respondents. 
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Judgment._-This is an appeal on behalf of 


the judgment-debtors against an order for- 


confirmation of a sale in execution of a 
decree for arrears of rent, which had been set 
aside by the Court of First Instance under sec. 
174 of the Bengal Tenancy Act. The cir- 
cumstances under which the orders in ques- 
tion were made may be thus briefly narrated : 
On the 8th July 1907, the respondent decrece- 
holder in execution of a decree for arrears ‘of 
rent purchased the holding of the appellant. 
On tho18th July, the judgment-debtors ap- 
plicd to have the sale set aside under see. 311], 
C. P.C. On the 5th August following, they 
applied under sec. 174 of the Bengal Tenancy 
Act and asked for leave to make the necessary 
deposit. The Court directed the money to 
be received if the application under sec. 311, 
C. P. C., then pending, was withdrawn. The 
necessary amount was deposited on the follow- 
ing day. On the 7th August the judg- 
ment-debtovs applied for leave to withdraw 
the application under sec. 311. On the 24th 
August, the Court set aside the sale under 
sec. 174 of the Bengal Tenancy Act and 
dismissed the application under sec. 811: 
The deeree-holders auction-purchasers then 
appealed to the District Judge. A prelimi- 
nary objection was taken to the hearing of 
that appeal on the ground that the order was 
not appealable. The District Judge over- 
ruled this objection on the 3rd April 1908, 
and held on the merits that the order made 
by the Court of First Instance under sec. 174 
of the Bengal Tenancy Act could not be 
sustained inasmuch as the judgment-debtors 
were not entitled to apply for reversal of the 
sale under sec. 174, after they had applied 
under sec. 311 to set aside the same sale. 

The judgment-debtors have now appealed 
to this Court and on their behalf the order of 
the District Judge has been challenged on the 
ground that he has taken an erroneous view 
of the scope of sec. 174. On behalf of the 
respondents, on the other hand, a prilimi- 
nary objection has been taken that no appeal 
lies to this Court and it has been broadly 
contended that an order under sec. 174 of the 
Bengal Tenancy Act is not appealable as an 
order under sec. 244 of the Civil Procedure 
Code. It has further been argued on the 
merits that the view taken by the District 
Judge as to the scope of sec. 174 is correct 
and 3s justified by the plain language of 
the section. 
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In support of the preliminary objection, 
reliance has been placed on behalf of the 
respondents upon the decisions of this Court 
in the cases of Kishori Mohun Roy v. Saroda- 
mani Dasi (1), Bungshidhar Haldar v. Kedar 
Nath Mondal (2) and Subh Narain Lall v. 
Goroke Prosad (8). Reliance on the other 
hand has been placed on behalf of the ap- 
pellants upon the decisions of this Court in 
the cases of Kripa Nath Pal v. Ram Laksmi 
(4), Phul Ohand v. Nursingh Pershad 
(5) and Kedarnath Sen v. Uma Charan (6). 
In our opinion, the cases relied upon by the 
respondents are clearly distinguishable. As 
pointed out by this Court in Kedar Neth v. 
Uma Charan (6) and by the Bombay High 
Court in Pita v. Chunt Lal (7), it cannot be 
affirmed as a general proposition of law 
either that an order, under sec. 174 of the 
Bengal Tenancy Act, or under sec. 310 A of 
the Code of Civil Procedure, is or is not 
appealable. Whether an order made under 
either of those sections is appealable, must 
depend upon the circumstances of the indivi- 
dual case before the Court. The test to be 
applied is, whether the question raised in the 
proceedings is one relating to execution, 
satisfaction or discharge of decree, and if the 
question is of this description, whether it 
arises between the parties to the suit or their 
representatives. Now, in the three cases 
upon which reliance is placed on behalf of 
the respondents, the Court proceeded on the 
basis that the question raised was cither nota 
question relating to the satisfaction of the 
decree, or if it was a question of that des- 
cription, it did not arise between the parties 
to the suit or their representatives. Upon 
the facts stated in the cases of Kishori Mohun 
Roy v. Sarodamant Dasi (1) and Bungshidhar 
Haldar v. Kedar Nath Mondal (2), it is clear 
that the controversy did not arise between 
the parties to the suit or thoir representatives, 
although it is doubtful whether upon the 
facts stated in tl e report of the decision in 
Subh Narain Lal v. Goroke Prosad (3), the 
question might not be rightly regarded as 
one relating to execution and arising between 
the parties to the suit or their vepresenta- 


tives. As regards the last mentioned case 
however, the learned Judges simply followed 
the earlier decision in Kishor? Mahun Roy v. 
Sarodamant Dasi (1) and it cannot, conse- 
ently, be rightly suggested that they intended 
to lay down as a broad general proposition of 
law that an order under sec. 174, B. T. A., or 
under sec. 810 A, ©. P. C., is under no cir- 
cumstances open to appeal. In fact, in view 
of the decision of a Full Bench of the Court 
in Chundt Oharan Mandal v. Banke Behary 
Lal Mandal (8), such a position cannot pos- 
sibly be maintainéd. In that case, the decree- 
holder was the auction-purchaser and a 
question arose as to the validity of an order. 
made by the Court below under sec. 310 
A., © P. ©. In the decision of this question, 
the Full Bench proceeded on the assumption 
that the appeal against the order was com- 
petent and actually reversed the decision of 
the Court below on the merits. We must, 
therefore, consider in the case before us, 
whether the question is one relating to satis- 
faction of the decree and whether it arises 
between the parties to the suit. There can 
be no doubt as to the answer to be given to 
either branch of this question. The question 
before the Court is, whether the decree is to 
be satisfied by the deposit made by the judg- 
ment-debtor under sec. 174 of the Bengal 
Tenancy Act, and-that question arises directly 
between the judgment-debtor on one side and 
the decree-holder on the other. We must, 
consequently, hold that the order made by 
the District Judge is appealable, and thus 
overrule tha preliminary objection. 

As regards the merits, the answer to be 
given to the question raised, depends upon 
the true construction of the proviso to sub- 
section 2 of sec. 174 of the Bengal Tenancy 
Act. That sub-section, as it stood atthe time 
when the order in question was made by the 
Court of First Instance, was in these terms :— 

“Provided that if a judgment-debtor 
applies under sec. 3811, O. P. C., to set aside 
the sale of his tenure or holding, he shall 
not be entitled to make an application under 
this section.” 

It is contended on behalf of the respondents 
that as the judgment-debtor had applied 
under sec. 811, O. P. C., he was not entitled 
to make an application under sec. 174, B. T. 
Act. It is argued on the other hand, on be- 
half of the appellant, that the real object o 

(8) 26 O, 449, ° 
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the section is to prevent a judgment-debtor 
from applying under sec. 174, only so long 
as he is an applicant under sec. 811, C. P. C., 
so that if a judgment-debtor has applied 
under sec. 311, it is open to him to withdraw 
the application and thus qualify himself for 
an application under sec. 174, B, T. A. The 
question, in substance, is, whether we should 
take a narrow view of this section and hold 
that so soon as a judgment-debtor applies 
under sec. 311, ho permanently disqualifies 
himself from applying under sec. 174. We do 
not think that we should put upon the section 
such a restricted construction, which cannot 
be supported upon any intelligible principle. 
We observe that with regard to the latter 
part of the section, the words, “ make an 
application,” have been construed to mean 

make and prosecute an application” in the 
case of Rajendra Nath Haldar v. Nilratan 
Mitter (9). In that case an application had 
been made under sec. 310 A., C. P. C., and 
during the pendency thereof, another appli- 
cation was made under sec. 311 of the Code. 
It was argued on behalf of the judgment- 
debtor that.it was quite competent to him 
to adopt this procedure which did not con- 
travene the strict letter of the law. The 
Court, however, negatived this contention and 
in our opinion, rightly, for if the judgment- 
debtor had been allowed to succeed in his 
contention, the very object of the law would 
clearly have been defeated. That object is 
that the judgment-debtor should not be 
allowed to avail himself simultaneously of 
the benefit of the provisions of sections 310 A 
and 311, ©. P. ©. If that principle is borne 
in mind we may hold by analogy that the 
term, “applies,” means “ applies and pro- 
secutes ”; in this view, the judgment-debtor 
should obviously be allowed, after he has 
made an application under sec. 311 of tho 
Code, to withdraw that application and to 
prefer one under sec. 174, B. T. A. It is 
argued, however, that in the case before us, 
strictly speaking, at the time when the ap- 
plication under sec. 174 was made, the ap- 
plication, previously made under sec. 311, had 
not been formally withdrawn. But leave had 
been asked for withdrawal of that application 
on the 7th August 1907, and if we treat the 
application under sec. 174, B. T. A., as one 
made on the latter day, no question as to 
limitation arises. Upon a reasonable view, 

(9) 28 C. 988, 
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then, of all the circumstances of tho case, wo 
aro of-opinion that tho application made by 
the judgment-debtor under sec. 174 ought 
to be treated as a valid application, on the 
ground that treating it as one mado on the 
last day allowed by law for the purpose of 
making such an application, it was made 
after he had applicd for leave to withdraw 
the application under sec. 311, C. P. Œ. The 
result, therefore, is that this appeal must be 
allowed, the order of the District Judge dis- 
charged and that of the Court of First Instance 
restored. 

Under the circumstances, we direct each 
party to pay his own costs throughoute the 
litigation, 


Appeal allowed. 





ALLAHABAD HIGH COURT. 
Crnuxar Revision No. 49 or 1909. 
Feburary 26, 1909. 

Present :—Sir G. F. Knox, Kt., Judge, and 

Mr. Justice Griffin. 
GIRWAR PRASHAD AND anoTHER— h 
APPLICANTS 


CCTEUS N 


EMPEROR—Opposire PARTY. 

Criminal Pimedura Code (Art V af 1898), as 195, 
410, 478—Fal-a suits—Fraudulent decrecs—Furgery 
-~ Gae af forged Dicuments—Offences committed befara 
Courts passing decree —Commutment ordered by execut- 
any Court, legality af 

Ram Lal accused obtained an ea parte decree from 
the Court of Munsif at Hathras and got it executed 
against Narsingh Das, the judgment-debtor, in tho 
Court of Munsif of Haveli, In the course of execu- 
tion proceedings in another similar decree of another 
decreo-holder against the same jadgment-debtor, 
Narsingh Das, 16 was brought to the notice of tho 
Munsif of Haveli, that tho smt by Ram Lal at Hath- 
ras as well as tho other suit were false suits brought at 
the instigation of Girwar Prasad, TheMunsiff, accord- 
ingly, committed both Ram Lal and Girwar Prasad 
to the Court of Session for trial under sections 210/ 
109, 467/109, 471/109 and 466, of the Indian Penal 
Code. Held, that the Munsiff was within his jurisdic- 
tion in committing the accused to the Court of Session 
under section 478 of the Criminal Procedure Codo. 
The words, “brought under its notice,” in sections 476 
and 478 of tho Code, were wido enough to covor on 
offence which might have been committed in another 
form and on somo previous occasion, but it must be an 
offonce brought under the notice of the Court enguir- 
ing and making the ordor under section 476. In the 
matter of Krishna Govind Dutta, 9 O W. N. 8659; 
Begu Sinyh v. King-Emperor, 34 C., 331; Rahkimullah 
Saheb v. Emperor 31 M , 140, not followed. Held, fur- 
ther, that there was a difforence between the procedure 
under section 195 and that under 476 of the Code of 
Criminal Procedure. Under section 195, the respon- 
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sibility for prosecution roally rests upon tho pri- 
vate person to whom sanction is given, whilo under . 
sechon 476, it rests upon the Cours which orders tho 
prosecution. 


Applicaton for revising the order of the Mun- 
siff of Haveli. 

Ross Alston (with him O. C. Dillon), for 
the appellant. 

Assistant Goverment Advocate, for the 
Crown. 

Judgment. 

This is an application asking the Court 
to quash a commitment which has been made 
by the Munsif of Haveli, Aligarh, acting 
under section 478 of the Code of Criminal 
Procedure. The point of law contended 
before us is that the Munsif had no jurisdic- 
tion to make the commitment. It appears 
that on the 8th of January 1907, suit was 
instituted by one Ram Lal, in the Court of 
the Munsif of Hathras. It was based on two 
Promissory Notes said to have been executed 
by Narsingh Das. Narsingh Das did not ap- 
pear to defend the suit and a decree was made 
ex parte against him by the Munsif of Hathras. 
Proceedings were then taken to execute the 
decree and as Narsingh Das resided within the 
jnvisdiction of the Munsif of Haveli, the pro- 
ceedings were transferred to the Munsif of 

of Haveli. In that Court, a warrant of arrest 

was taken out against Narsingh Das. He 

was arrested and put into Jail. From Jail 
he applied to the Munsif of Hathras alleg- 
ing that the summons in the original suit 
had never been served upon him. The 
process-server, who was charged with the 
serving of that summons, was examined and 
the result of the enquiry was that the appli- 
cation by Narsingh Das to have the case 
reopened was rejected. He remained in 
Jail for six months and the proceedings 
terminated in April 1908. In May 1908, 
a suit was filed in the Court of the Munsif 
of Khurja by one Karan Singh against this 
same Narsingh Das and a decree ex parte 
obtained against him on the 29th of June 
1908. In this case, too, the execution. proceed- 
ings, for the same reason as before, were 
transferred to the Munsif of Haveli. <A 
warrant of arrest was issued and the peon, 
who was‘charged with the execution of the 
warrant, reported on the 8th of August 1908, 
that the judgment-debtor was arrested on 
the 6th of August, bat was rescued by his 
friends and- escaped from custody. The 
Munsif of Haveli, then, began to enquire 
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into the matter, acting under section 343 of 
the Code of Civil Procedure (XIV of 1882). 
In tho the course of the enquiry, one Tulsi 
Ram appeared as a witness and he deposed 
to the fact that the original summons, which 
issued in the suit instituted by Ram Lal, 
had been served upon Narsingh Das. He 
also deposed to the alleged rescue and escape, 


which took place within tho jurisdiction of the . 


Maunsif of Haveli. The Munsif of Haveli 
came to the conclusion that Tulsi Ram had 
given false evidence, and began an ‘enquiry, 
under Chapter XX XV of the Code of Crimi- 
nol Procedure, regarding the falso evidence 
supposed to have been given by Tulsi Ram. 
The enquiry against Tulsi Ram appears to 
have led the Munsif of Haveli much further 
than he anticipated He came to the conclu- 
sion in the course of his enquiry that both 
suits, namely, tho suit before the Munsif of 
Hathras and that before the Munsif of Khurja, 
were false suits, and that Ram Tal and 


‘Karan Singh were mere figuro heads, acting 


for and under the direction of Girwar Pra- 


. shad. He then entered upon a long enquiry 


as to the offences, which appeared to him to 
have been committed by -Girwar Prashad 
and Ram Lal, and in the end be committed 
Girwar Prasad and Ram Lal to take their trial 
before the Court ‘of Session at Aligarh for 
offences under sections 210/109, 467/109, 471/ 
109 and 466, Indian Penal Code. It is this com- 
mitment which we'are asked to quash-on the 
ground that Section476 of the Code of Criminal 
Procedure, (and section 478 which follows it), 
contemplates immediate action being taken by 
ihe Court, before which the offence or offences 
are committed and also on the ground that the 
Munsif had no jurisdiction to enquire into an 
offence under Section 225 B, Indian Penal 
Code, and, therefore, the enquiry which he 
started against Tulsi Ram and all that follow- 
ed from it was without jurisdiction, The 
latter point was not pressed, and we think 
rightly not pressed. With regard to the first 
point raised, namely, that Section 476 con- 
templates immediate action being taken by 
the-Conrt, before which offence is committed, 
reliance is placed upon certain precedents of 
the Calcutta and Madras High Courts. The 
first case reliel on was: In the matter 
of Krishna Gobind Dutta (1). In that case, a 
person had brought a suit in the Court of the 
Maunsif and did not appear on the day appoint- 
(1) 9 0. W. N. 859 
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ed for hearing and his suit was dismissed for 
default. He then applied that the suitmight be 
restored under Section 103, C.P. Codo, and gave 
a reason for non-appearance, which the Munsif 
disbelieved and in consequence dismissed the 
application. He then appealed to the District 
Judge who took the same view as the Munsif 
that false evidence had been taken and dismis- 
sing the appeal wrote to the Munsif, directing 
him to take proceedings against the plaintiff 
for having committed the offence of perjury. 
The Munsif called upon the plaintiff to show 
cause, bat befora he could deal with the case 
he was transferred and the matter came on 
for hearing before his successor in office, who 
came to the conclusion that a prima facte case 
had been mede out against the plaintiff, and 
sent him and all the papers connected there- 
with to the nearest Magistrate for trial. The 
learned Judges held that upon these facts the 
case did not fall within Sec. 476, Criminal 
Procedure Code. They continued: “The Mun- 
sif, who made the order complained of in this 
case, was not the officer who tried the case in 
respect of which proceedings against the pe- 
titioner have been ordered to be taken. If 
there was any offence, it was nob an offence 
committed before the Munsif, who made the 
order, or brought under his notice in the 
course of a judicial proceeding.” This same 
case was again considered by the Calcutta 
High Oourtin, Bagu Singh,v. Kinj-Hmperor (2). 
Tho learned Chief Justice opens his judgment 
with a reference to the owe, In the matter of 
Krishna Gobind Dutta (1), and says that the 
practical question which the Judges had to 
consider on the reference before them was 
whether the cise, In the matterof Krisina Go- 
bind Dutta (1), had been rightly decided. The 
case was heard by a Full Beach and the ma- 
jority of the Judges adhered to the view that 
the summary powers, conferred by Section 476, 
_ Criminal Procedure Code, can only be exer- 

cised by the Judge who tries the casein the 
course of the trial of which the alleged offence 
is committed, and such power is exerciseable 
only at or immediately after the conclusion 
of the trial. Geidt, J., agreed with the other 
learned Judges that the terms of Section 476 
indicwted that the desirability of prosecating 
the offender must be present to the mind of 
the Court during the proceeding, in which the 
offence was committed ov brought to its notice, 
but he added that no universal rule could be 

(2) 84 O. 991. 
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laid down that in no case can the order for 
prosecution be made by an officer other than 
the officer before whom o!fence was committed. 
Wo have, as is only due to such high and 
learned authority, given our best consideration 
to those judgments, but we cannot help feeling 
that the words “ brought under its no- 
tice ”, which occur in Section 476, and also in 
Section 478, may not have been sufficiently 
before the minds of the learned Judges who 
decided these cases In the first of the two 
cases, namely, tho case of In the matter of 
Krishna Gobind Dutta, (1), we would fally 
agree-that the caso was not one which fell 
within the provisions of Section 476, Criménal 
Procedure Code. There was before the Man- 
sif, who made the order under Section 476, no 
judicial proceeding of any kind. He merely 
acted upon some written communication re- 
ceived from the District Judge, and it appears 
to have been this and this only, upon which 
he took the action which he did. We have 
no doubt that it was never the intention of 
the Legislature that in a case of that kind, 
action should bs taken under Section 476. 
There must ba a judicial proceeding befort 
the Court and it must be in the course of thah, 


judicial proceeding that some supposed offence, 4 


N 


referred to in Section 195, Criminal Procedure 
Code, is cither committed or brought under its 
notice. The words, “brought un ler its notice”, 


: appew to us to be quite wide enough to cover 


an offence which may have been committed in 
another form and on some previous occasion, 
bat it must be an offence brought under the 


notice of the Court enquiring and making an | 


order under Sec. 476. We prefer to adopt the 
interpretation placed upon the section by Mr. 
Justice Geidt and we agree with the illustra- 
tion which he puts at page 562 of the report 
of the cise in question. The learned Counsel 
referred us also to the case,of Rakimullah Saheb 
v. Emperor (8). This was also a case decided 
by a Fall Bench, in which it was held (Miller, J., 
dissenting) that it was the intention of the 
Legislature in enacting Section 476 that an 
order under tho section should be made either 
at tho close of the proceedings or so shortly 
after, that it may reasonably be said that the 
order is part of the proceeding. Both in the 
Calentts and Madras cases, the leirned Judgas 
appear to have felt the difficulty of there baing 
any necessity of Section 195, if months after 
the trial, a Court oan take action under Sec- 
(3) 31 M. 140. 


N 
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tion £76, and this appears to have influenced 
them a good deal in the results at which they 
have arrived. In this Court, the viow has, for 
long past, been taken that there is this wide 
difference between secbions, 195 and 476, that 
under the formor section rasponsibility for tho 
prosecution really 1əst3 upon the private 
person to whom sanction is given, In ihe 
latter, it rests upon the Court which orders 
the prosecution. If this view be correct, and 
we sce no reason to doubt it, there is room in 
the Statute Book for both sections 195 and 
476. The learned Chief Justice, in the courso 
of _his very learned judgment, observes that 
it ıs no doubt true that section 476 may bo 
construed, without doing violence to any of its 
provisions, so as to warrant an order being 
made under the section aftor the close of the 
proceedings, in which offence is alleged to 
have been committed or brought to the notice 
of the Court, and it is worthy of note that ho 
prefaces his opinion with an inclination to 
think that the Magistrate, in the case bofore 
him, was exercising the powers conferred by 
Section 195 of tho Code of Criminal Procedure, 
and that the provisions of section 476 were 
not present to his mind at all. We agree 
fully with all that has been laid down in the 
rulings, cited to us, as to the intention of the 
Legislature and tho desirability that any ac- 
tion taken undor Soction 476 should be as 
prompt as possible, but section 476 appears 
tous to lay down more than ono starting 
point from which such action should be takon. 
In the case before us, the learned Munsif, 
who passed tho order of commitment under 
Section 478, lost no time in making his en- 
quiry. 

A Judicial proceeding was in full course 
before him. In tho course of it, it was brought 
to his notice that an offence had been commit- 
tod and he then and there held an enquiry 
into that offence and followed it up until he 
passed his order of commitment. It appears 
to us that the learned Munsif in this case 
acted with greater discretion in the course 
which he took than if he had given an order 
for sanction under section 195 and put 
into the hands of the opposite party a sanc- 
tion for prosecution which might or might not 
have been made a means of exacting blackmail, 
and might have been pursued or not, at the 
whim of the person into whose hands it was 
given. The offences, supposed to have been 
committed, if committed, are offences of a 
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very serious naturo., We, of course, pronounce 
no opinion whatever as to whether they were 
committed. We have not considered this pointat 
all, but in any case, it is most desirable that 
the question raised by the Munsif should be 
thoroughly sifted by a proper Court, and in 
this case it will be the Court of Session which 
has to decide the mattor. There would be no 
advantage, but there would be serious hardship 
io every cre concerned. if we quashed this 
commitment and ordered a fresh enquiry by a 
competent Court. We, however, find no diffi- 
culty in holding that the commitment is not 
bad ons point of law and we dismiss the 
application. 
Application dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CRIMINAL. 
December 17, 1908. 

Present :—Mr. Justice Davar. 

SHERBANOO— PETITIONER 

VErEUS 


AJBAI AND ANOTHER- RESPONDENTS. 

Criminal Procedure Code (Act V of 1808), 8. 491—., 
Habeas Corpns—Vahammadan Law (Shin)N—Cwtidy 
of infant children—M thera right as against emeu- 
ton — Wali, construction of, by analogy of English decir- 
vne—Gaardianshin—Sperifio appuntment—Costs of 
parties erdo te be mid out af tes'ato “s avtate, 

According to the Shiah Muhammadan Law, a mother 
is entitled to the custody of her male child, only until 
he is weaned and, not, as amongst the Sunnis, till he 
is seven years of age. But this proposition is correct 
only when both parents of the child are alive and 
there is a contest as to who should bo entitled to 
the custody of the minor. Therefore, on the death of 
a Sliah Muhammadan father, ın the abaenco of any 
circomstancos disqualifying tho mother, she becomes 
entitled as a matter of right to the custody of her 
minor son as against every body, including the 
father’s exocutor 

It would not always be safo to constrne a Qujerati 
Will, mado by a Muhammadan in this country, by the 
analogy of English decisions, based on the Wills mado 
in the Enghsh Language. In Muhammadan Law, 
the mere use of words, in a Muhammadan’s Will, 
from which an appointment of a muinor’s guardian 
could be spelt out by implication, is not sufficient to 
deprive the mother of infant children of the right, 
sho undoubtodly has, to have the possession and cus- 
tody of the persons of such children. There must be 
n specific appomtment. Therefore, the words: “I 
1ecommond my executor to keep with him my son,” 
usod ina Will by a Muhammadan testator, do not ap- 
proach to a specific appointment of the executor as 
guardian ofthe son. Edwards v. Wise, (1740) Barnard 
189, referred to, 
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Quere: Whethera Muhammadan could deprive hia 
widow of the oustody of her infant children by 
appointing by hia Will someone else as their guardian 
without any just causo and whether an arbitrary and 
capricious direction in the Will, depriving the mother 
of the custody of her infant children would bo enforced. 
by the Indian Courts. 

In view of the correct and proper attitude of the Res- 
pondents and justifiablo causo of the potitioner, the 
Court ordered that the costa of both parties be paid 
out of the estate of the deccased testator. 


Mr. Inverarity, for the Petitioner. 
Mr. Lowndes, for the Respondents. 


Judgment—On the 5th instant, the petitioner, 
Sherbanoo, through her counsel, obtained a 
rule nisi in the nature of a writ of habeas 
corpus, calling upon Ajbai and Ludhabhai 
Hussam to appear and show cause why they 
should not deliver up the minor Ebrahim, 
alleged to bo improperly detaincod by them, 
to the petitioner. This rule was argued be- 
fore me on the 12th instant, when the respon- 
dents who appeared by cdunsel submitted 
certain considerations to the Court. 

Mahomedbhai Hassam, a Shiah Mahomedan, 
dicd on the 27th of November 1908, leaving, 
him surviving, the petitioner, his widow, and 
a minor son named Ebrahim. This minor was 
born on the 12th of July 1903, and is now 
about five years and four months old. Tho 
respondent Ajbai is the grand-mother of the 
deceased Mahomedbhai and the respondent 
Indhabhai is his brother. The deceased, at 
the time of his death, was living with his 
minor son, with the respondents. The peti- 
tioner was not living with her husband for 
about two years previous to his death. After 
Mahomedbhai's death, tho minor Ebrahim 
remained with the respondents. The peti- 
tioner, claiming to be entitled to the custody of 
the minor as his mother, called upon the res- 
pondents, by her attorneys’ letter of the 30th 
of November 1908, to hand over her minor 
son to her. The respondents through their 
attorneys declined to comply with her requisi- 
tion stating the deccased hdd left a Will, 
whereby he had appointed his brother Imdh- 
abhai one of the execntors thereof and direct- 
ed that their client Ludhabhai should keep 
his son Ebrabim with him. 

On this refusal, the petitioner, Sherbanoo, 
applied for a rule under s. 191 of the Crimi- 
nal Procedure Code. On this rule several 
affidavits were filed but while some of them 
were being read, counsel for the petitioner and 
respondents agreed to restrict the discussion 
to the bare legal question, as to who was 
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entitled to the custody of the minor and it 
was further agreed that the determination 
of the question should proceed on the as- 
sumption that if tho petitioner was in law 
entitled to the custody of her minor son, there 
was nothing to disentitle her to such custody. 

The petitioner bases her claim on the faot 
that she is the minor's natural mother and 
as such entitled to tho custody of the minor. 
The respondent Imdhabhai annexes to his 
affidavit a copy of translation of his brother's 
Will and claims that under cl. 4 thereof ho 
is entitled to retain custody of the minor son 
of the testator. The petitioner replies that 
the Will gives him no such right. 7 

The parties aro Shiah Mahomedans and 
thoir vights must be determined according 
to Shiah Mahomedan law. Mr. Lowndes for 
the respondents relied upon several passages 
in the text books of Mahomedan law and 
contended that so far as the custody of a boy 
is concerned, the mother according to Shiah 
law is entitled to the custody of the infant 
only until he is weaned and not, as amongst 
the Sunnis, till he is seven years of age. This 
proposition of law is correct; sce Wilson's 
Digest of Anglo-Mahomedan Law, Art. 449 
p. 452, 2nd Edition; butthis is only when both 
parents are alive and there isa contest as 
to who should be entitled to the custody of 
a minor son. As against the father, the 
mother according to Shiah law is entitled 
to the custody of an infant male child only 
till he is weaned. Mr. Lowndes, however, 
relied on these passages and cited them for 
the purpose of showing that at the time of 
his death, the father was in law entitled to 
the custody of the minor Ebrahim and that 
hy his Will he had conferred that right, which 
ho was clearly entitled to, upon his brother 
and executor, the respondent Ludhabhai. 
Clause 4 of the Will of Mahomedbhai, as tran- 
slated on behalf of the respondents, runs as 
follows :=—- 

. “ I recommend my executor, Ludhabei Has- 
sam, to keep with him my son, Ebrahim, who 
is now of the age of six ycars ; and he should 
be maintained and educated properly and my 
executors and trustecs should spend Rs. 30 
for the same every month.” 

On behalf of the respondent, Lndhabhai, it 
was contended by Mr. Lowndes that the 
clause in the Will, I have set out above, cm- 
ounts in law to the appointment of Ludha- 
bhai as a testamentary guardian of the minor 
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by his father and he submitted that his 
client as such testamentary guardian was 
entitled to retain the custody of the minor 
against the mother. It is quite clear that 
on the death of a Shiah Mahomedan father, 
in the absence of any circumstance disqualify- 
ing the mother—she becomes entitled as a 
matter of right to the custody of the person 
of her minor son—as against everybody, in- 

- cluding the father’s oxecutor. In Baillie’s 
Digest of Mahomeden Law, Part TI, Imamiah, 
at page 95, it is distinctly laid down as fol- 
lows :—" But if he should die, the mother has 
a, preferable right over his exccutor to the 
custody of both the children.” By both the 
children here is meant both a maleand a 
female child. 


The quostion that arises for consideration 
the testator’s brother appointed a 
entary guardian of the minor, Ebrahim, 
the Will of the minor’s father and is 









and of the minor’s mother for the cus- 
y of her child? Now the words, used in 
e Gujerati Will, are— * * * * * which. 
aken literally are correctly rendered in the 
translation by the expression “J recommend.” 
I have very carefully read the Will of the de- 
ceased Mahomedbhai and particularly the 
fourth clause and it appears to me that the 
testator without intending to appoint or con- 
stitute his brother, Ludhabhai, the guardian 
of his infant son, while giving directions as to 
what was to be expended for cducation and 
maintenance of his minor son, expresses a 
hope that his executor and brother will per- 


sonally look after the same and incidentally ` 


uses the words, “keep with him my eon 
Ebrahim.” 


In support of his contention that the words 
used amount to an appointment as guardian, 
Mr. Lowndes refers to the cases, mentioned 
in Simpson ‘On Infants’ (at p. 217, second 
edition), where the words “I desire that my 
son may be under the careof A. B.”, “T expect 
my father will take careto see my child educat- 
ed in the Protestant religion’ and “I request 
Miss .....to take upon herself the manage- 
ment and care of the house and my children”, 
were held to be sufficient to support the con- 
tention that the parties meniioned were ap- 
pointed testamentary guardians of the infants 
in question in thoge cases. As against these 
cases, Mr. Inverarity relied on a rather an- 


such guardian, entitled to resist the: 


_of such children. 
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cient case, viz, Edwards v. Wise (1), where 
the very word “recommend”, that is used in 
this case, was used and where it was held by 
the Lord Chancellor that that did not amonnt 
to an actual appointment. 

T do not think it would always be safe to 
construe a Gnjerati Will, made by a Mahomed- 
an in this country. by the analogy of English 
decisions based on the Will made in the En- 
glish language. Reading the Will of Mahom- 
edbhai in the original, I am very clearly of 
opinion that he had no intention whatever to 
appoint Ludhabhai the guardian of the person 
of his infant son Ebrahim.. Trevelyan, in his . 
book on Minora, discussing the rights of a 
Mahomedan father to appoint by Will a 
guardian, at pagés 70 and 71, enunciates the 
law with great clearness. He says:— The 
father cannot by Will interfere with the rights 
which the mother or other female relations 
can during her lifetime assert egainst him, 
but apparently he can by Will appoint a 


. guardian, who could exercise rights similar to 


those enjoyed by himself, 

“Té does not appear that apart from a 
specific appointment as guardian, the father’s 
executor can act as the guardian of the per- 
sons of the children, and so far as Shiahs are 
concerned there is authority that he has no 
such power as against the mother.” 

The authority, referred to here, is Baillie’s 
Digest, part II, p. 95. Thus it appears that 
in Mahomedan law, the mere use of words in 
a Mohomedan’s Will, from which an appoint- 
men could be spelt out by implication, is 
not sufficient to deprive the mother of infant 
children of the right she undoubtedly has to 
have the possession and custody of the persons 
There must be a specific 
appointment and it is perfectly clear that in 
Mahomedbhai’s Will, there is no approach to 
anything like specific appointment of his bro- 
ther, Ludhabhai, as the guardian of his minor 
son Ebrahim. 

It is a very interesting question whether a 
Mahomedan could, by his Will, deprive his 
widow of the custody of her infant children 
by appointing by his Will some one else as 
their guardian withont any just cause and 
whether an arbitrary and tapricious direction 
in the Will, depriving the mother of the cus- 
tody of her infant childran, would be enforced 
by our Conrts. The question, however, does 
not arise in this application. The mother is 

(1) (1740) Barnard 189. 
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clearly entitled to the custody of her minor 
children on the death of their father. In 
this matter it is to be taken as proved that 
there is nothing to disentitle her to the cus- 
tody of her minor son, if in law she is found 
entitled to such custody. I hold that Ludha- 
bhai is not appointed specifically the guardian 
of the person of the infant under his brother's 
Will and that he is not entitled to resist the 
mother’s claim to the custody of her infant 
son. 

Under the circumstances, I direct that the 
minor Ebrahim should be delivered over to 
the custody of his mother the petitioner 
Sherbanoo. 

The attitude adopted hy the respondents 
was most correct and proper. Ajbai took no 
part whatever at the argument of the ule, 
beyond formally appearing by the same coun- 
sel who appeared for Ludhabhai. The res- 
pondent Ludhabhai was bound to appear and 
place before the Court the fact that there was 
the Will and there were certain directions in 
the said Will. 1 order that the costs of the 
respondents as well as those of the petitioner 
be paid ont of the estate of the deceased, 
Mahomedbhai Hassam. _ Costs of all parties 
to be taxed as between attorney and client. 





CALCUTTA HIGH COURT. 
Sxconp Crvm APPRAL No. 55507 1907. 
March 2, 1909. 
Present :—-Mr, Justice Sharfuddin and 
Mr. Justico Coxe. 
ABDUL HAKIM SHAHA AND OTHERS— 
DarexDANTs-—— APPELLANTS 
versus 

RAJENDRA NARAIN ROY, PLAINTIFF 

AND OTHERS— DEFENDANTS—-RESPONDENIS. 
Bengal Tenancy Act (VIII of 1886), ss. 52 and 188— 
Buat for comgensation for uge of of land-—No prayer for 

ejectment— Suit for rent—Krcess land—New holding. 
Whero the defendant had a jote under the plaintiff 
and others comprising 200 bighas, and on measuie- 
ment it was found to have increased to 820 bighas- 
and the plaintiff brought a suit for his share of com- 
pensation for use and ocoupation of the excess arca. 
Held, that as a landlord is not entitled to gue for 
compensation for ae and occupation without suing 
at the same time either for cjectment or for 1entand 
as in the present case the plaintiff has not claimed 
ejectment, the suit must be regarded aa one for rent 
But the plaintiff is entatled to treat the cxcess land 
as a new holding and not as an addition to the origine] 
holding and to sue independcntly cf sce. 52 cf tho 
Bengal Tenancy Act and so is not barred by sec. 188 of 
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that Act. Khondakar Abdul Hamid v. Mohini Kant 
Saha, 4 C. W. N. 608, followed with reluctance. 


Appeal from the dectee of Babu Radha Nath 
Sen, Sub-Judge of Raj, Shahi, dated January 
7, 1907, affirming ibat of Babu Khetra Lal 
Sinha, Munsif of Maldah, dated March 26, 
1906, i 

Dr. Rash Behary Ghose and Babu Mohini 
Mohan Chakravart., for the appellant. 

Mr. Mohamad-ul-Hug, Counsel and Babu 
Kally Kishen Sen, for the respondent. 


Judgment :—The Defendants in this case 
had a joie under the plaintiff and others com- 
prising 200 bighas of land. It appears dhat 
on moasurement it was found that this nres 
had increased to 320 bighas. The plaintiff 
brought this suit for his share of compensation 
for use and occupation of the excess aren of 
120 bighas, which was described in the £e- 
cond Schedule to the plaint by definite b 
aries. The Munsif gave the plaintiff a 
for “rent for use and cecupation” for 
area at ihe rate of 12 annas per bigha. 
defendants appealed io the Subordinate J 
and that appeal was dismissed. They h 
now preferred ihis second appeal to this Co 

It is argued on behalf of the appellants i 
the first place that the landlords are not en- 
titled to sue for compensation for use and oc- 
cupation without suing at the same time either 
for ejectment or for rent. This contention 
appears to us to be sound. Under section 157 
of the Bengal Tenancy Act, the plaintiff may 
unite a claim for rent with a suit for eject- 
ment, but no authoriiy has been shown to us for 
holding that a plaintiff may sue for compensa- 
ation for use and occupation for a cerlain time 
without a praycr for any other relief. Such 
compensation would be in the nature cf mesne 
prcfits, a claim for which can, of course, be 
joincd with a suit for recovery of the land. 
But ibe plaintiff cannot ireat the defendant 
as a trespasser and yet be allowed, without 
sceking to put an end io the trespass, to sue 
him again and again for damages for what is 
really the cametrespase. That beis not cntitl- 
cd to do this is clear from ike dceisicn in tke 
caso of Khendahar Aléul Hemid v. Melani 
Kant Shaha (1). When ke las cree rucd the 
defcrdant fcr ccwrpenesticn fer ure rid ce- 
cupaticn he must hercerrdced es Lavirg 1e- 
ecgniecd bim esa ienent, erd when le Las 
cunce reccgniscd him eeaicnent, be crrrct efter 
thettreat him es a ireepsescr. In cikar werds, 

(1) 40. W.N. 508, 
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when he has once waived his right to eject 
the defendant as a trespasser, he cannot after- 
wards change his mind. Wo must regard 
this, therefore, as a suit for ront, and treating 
jt in that light the questions which have been 
argued with regard to limitation need not he 
farther considered. 

The next contention raised on behalf oftheap- 
pellants is that this being a suit for rent it must 
be regarded as a smt for additional rent under 
rection 52 ofthe Bengal Tenancy Act, and, there- 
fore, ag all the landlords have not been joined, 
it must necessarily fail. To meet this con- 
tention the respondents rely on the case we 
have already cited. In that caso the landlords 
sued for Khas possession of a share in certain 
lands, or in theulternative for rent. Theselands 
were formed by the drying up of a beel and 
had been taken possession of by the defend- 
ants who were tenants of contiguous lands 
under the plaintiffs and their co-sharers. It 
appears to us that there is no real distinction 
between the present suit and that suit. It was 
held in that case that the plaintiffs were entitl- 
ed to treat the excess land as a new holding 
and not as an addition to the original holding. 
They were, therefore, entitled to sue independ- 
ently of section 52 of the Bengal Tenancy 
Act and so were not barred by section 188 of 
the Act. Thelearned Judges held that a case 
of that nature did not come strictly writhin 
the terms of section 52. They observed : “ Tho 
lands in dispute formed no part of the 
holding as originally let out to the defend- 
ant. They have been formed subsequent 
to the creation of the original holding and they 
are outside of the boundaries of that holding. 
We feel some difficulty in understanding how 
these considerations took the case outside the 
scope of section 52. Ina suit for additional 
vent for additional area, the additional nrca 
also forms no part of the original holding and 
is acquired by subsequent addition to the origin- 
al holding The words of section 52 ave very 
wide. They lay down that every tenant is 
liable to pay additional rent for all land prov- 
ed by measurement to be in excess of the area 
for which rent has been previously paid by 
him ; and there is nothing in the section it- 
self which suggests that if these new lands 
aro said by the plaintiff to be a new holding, 
the section has no application to them. Wo 
must confess, therefore, with great respect 
that we follow this decision with some reluc- 
tance, but it is no doubt a clear authority for 
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holding that tho plaintiff, in a case of this 
nature, is entitled to treat the excess land as 
a now holding and is not, therefore, affected by 
geotion 188. Indeed that case is somewhat 
stronger than the present case inasmuch as 
the defendants pleaded in that case that 
the new lands were part of their old holding 
which is not pleaded in the present case. 

Reference has been made to the report of 
the Ancen in this case, in which he says that 
the plaintiff was unable to point out the bound- 
aries of the excess land. The boundaries, 
however, are definitely stated in the plaint and 
in the decrece. The question whether or not 
these boundaries have been accurately stated or 
can be accarately ascertained is not a qnestion 
with which we can deal in second appeal. 

The result is that this appeal must be dis- 
missed with costs. 

. Appeal dismissed. 


CALCUTTT HIGH COURT. 
Mis. Civit Appears Nos, 284 anp 303 or 1907. 
March 12, 1909. 
Present -—My. Justice Doss and 
Mr. Justice Richardson. 
GOBIND PROSAD,—Derenxpixt— 
APPELLANT 
rereus 
KAZI BASIR-CD-DIN AND orners— 
PLAINTIFFS AND OTRER REMAINING DEFENDANTS 
—RB8PONDENTS. 

Parties—Secretary of State, whether necessary party 
or not—-Suit for declaration of title and possession of 
property sold under certificate for Pub'ic Demand—Public 
Demands Recovery Act (IB C of 1895). 

Where a cortificate was issued undor tho Public Do- 
mands Rocovery Act against n person, who, according 
to the plasntiff, was not the rightful owner, and tho 
plaintiff sued for declaration of his title to property 
sold under tho certificate. 

Held, that the real object of the suit is not to set 
aside the sale, but to obtain a declaration that tho 
gale has not affeoted tho title of the plaintiff, and that 
therefore, tho Secretary of State 1s not a necossary 
party to the snit. 

Gobinda Chandra Shaha v. Ifemania Kumin, 8 O, 
W. N 657, distinguished. 

Appeal from the order of tho Sub-Judge of 
Monghyr, dated May 6, 1907, reversing that c f 
the Munsif of Monghyr, dated December 22, 
1906 

Moulvi Mohammad Ishfak, for the appellant. 
Moulvi Mohammad Mustafa Khan, for tho reg- 
pondents. 
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Judgment :—The only point for decision in 
this case is whether tho Secretary of Statefor 
India was a necessary party to the suit. Tho 
guit is substantially ono for recovery of pos- 
session of a certain property sold under a cer- 
tificate issued under the Public Demands Re- 
covery Act. A. certificate was issued against 
Wnrhidunnessa. Sho was the widow of Jmad- 
ud-din, who died in the lifetime of his mother. 
According tothe plaintiff’s case, Wahidun- 
nessa, was not one of the heirs of Imad-ud-din 
and, therefore, had no interest in the proper- 
ty. The plaintiffs allegedthat they were 
the heirs of Imad-nd-din. They, therefore, 
asked for a declaration that they are entitled 
to the property and that the sale could not 
affect their title; and, in the alternative, they 
asked that, in case the Conrt held that the 
effect of delivery of possession under the sale 
was to oust them from possession of the pro- 
perty, possession might be awarded to them. 

Tho first Court dismissed tho suit on tho 
ground that the Secretary of State was a ne- 
cessary party and that he not having been 
made a party, the suit could not be main- 
tained. 

On appeal, the learned Subordinate Judge 
has held that having regard to the nature of 
the suit, the Secretary of State was not a ne- 
cessary party and has nccordingly sect aside 
the jrdgment and remanded the case to the 
first Court for trial on the merits. . 

We think that the case of Gobinda 
Chandra Shaha v. Hemanta Kumari Debi (1), 
can have no application to the case set up in 
the plaint. The certificato was not issued 
against tho plaintiffs and, therefore, any sale 
which took placo under that certificate could 
not affect their interest. The real object of 
tho suit is not to set aside the sale but to ob- 
tain a declaration that the sale has not 
affected the title of the plaintifs. 

For these rensona, we think that the judg- 
ment of the Court below should be affiim- 
ed and the appeal dismissed. 

The above judgment governs Appeal frem 
appellate order No.803 of 1907. 

We assess costs at one gold mobur in each 
case. e 


Appeal dismissed. 
(1) 8 C. W. N. 657. 
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PRIVY COUNCIL. 
[APPRAL FROM Mavnitres. | 
July 3, 1908. 

Present :— Lord Macnaghten, Lord Atkinson, 
Sir J. H. de Villiers, Sir Andrew Scoble, and 
Sir Arthar Wilson. 

IBRAHIM ESMAEL AND orners— 
DEPENDANTS—APPELLANTS 
VETSUs 
ABDOOL CARRIM PEERMAMODE AND 
OTHERS— P LAINTIFFS-——RESPONDEN1S 
AND 
IBRAHIM ESMAEL AND OTHERS-— 
APPRLLANTA 

CETEUS 


ABOO BAKAR MAMODE AND OTHERS— 
PLAINTIPFS— RESPONDENTS, 

Societies, suit for setting astde-—-J/ahomedan Vosque— 
Ewclusive right of worship of a class—Whether crown is 
necessary pariy. 

Certain Mahomedans of Mauritius purchased some 
proporties for the wholo Mahomedan Congregation of 
Mauritius and founded a mosque. From time to timo 
adjoining properties wero bought by Mahomedan mer- 
chants for the whole Mahomedan Congregation. From 
1877 properties were bought by Cutchco Mahomedans 
on Behalf of the Catchees, and a Committee of Cut- 
chees was formed to administer the properties thus 
bought and all tho other properties belonging to the 
mosque. 

In 1808, 93 Cutchee executed deeds by which they 
formed themrelres mto a society consisting only of 
Catchee Mahomedans, and entered into an agreement 
for the administration of the mosque and its funds, 
from which administration all but Cutchees were ex- 
cluded. In asmt by other than Cutchee Mahomed- 
ans for a declaration that the socioties formed by the 
deods wore null and void, and to havo a schome ecttlod 
for the management of the mosquo — 

Held, that the plaintiffs as members of the Congre- 
gation and habitanl worshippers in the mosque, are 
entitled to bo relioved against tho deeds which depriv- 
ed them for all future time of oll share in tho 
management of tho morque, and vested the ownership 
of the mosquo and all properties accessory thereto in a 
nowly formed society, exclusively of tho Cutchees, 
from the mombership of which they were excluded. 

Held, also that, the crown was not a necessary 
party to tho suit 

Held, further that, no new echemo of management 
could be framed by tho Court such as would Le entire- 
ly freo from legal objections, until the parties them- 
selves caine to an agreement. 

Consolidated appeals from a judgment of 
the Supreme Court of Mauritius in two suits 
brought by two sets of plaintiffs against the 
same defendants for a declaration that the 
societies formed by certain deeds were null 
and void and to have a scheme setiled for 
the management ofa certain mosque. The 
suits were decreed and the defendanty 


appealed to the Privy Council. 
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Str Pe. Finlay, K. O., and J. B. Mathews, for 
the Appellants. 
~ Str John Eldon Bankes, K. C., and A. M. 

tremner, for the Respondents. 
-Jndgment, ; 

Sir J. H. DE VilLLIERS, —These are consoli- 
dated appeals from a judgment of the Supreme 
Court of Mauritius sotting asido two instru- 
ments by which provision was made for the 
management of the chief Mahomedan Mosque 
at Port Louis and for the adminisiration of 
certain properties held in connection there- 
with. The history of the Mosque goes back 
to the year 1852. In that year nine Mahom- 
edan merchants purchased two properties in 
Queen Street, “for the wholo Mahomedan 
Congregation of the Island of Mauritius,” of 
which they declared themselves to be“ less 
fondés de pouvoirs spéciaux.” By the deed of 
purchase the purchasers, declaring themselves 
to be the mandatories of the other Mahom- 
edans, prohibited any alienation of the pro- 
perties and declared that the land was to be 
devoted to no other uses than the erection of 
a building consecrated to the Mahomedan 
worship. On the properties so purchased a 
, small mosque was erected about the year 1853. 
‘ From time to time adjoining properties were 
bought by Mahomedan merchants, the pur- 
chasers declaring that they bonght as well 
for themselves and in their own names as for 
the whole Mahomedan congregation. As the 
Mahomedan community increased in numbers 
ond in wealth, the Mosque was enlarged and 
embellished, until it became the chief place of 
Mahomedan worship in the Island. It is 
admitted on both sides that the worshippers 
in the Mosque belonged to the School of 
Soouees, and that they mainly consisted of 
three classes, known as the Cutchee Maimans, 
the Hallaye Maimans, and the Soortees. 
These were all immigrants, or descendants of 
immigrants, from India, and they derived 
their distinctive names from the localities 
from which they came. Thus the Cutchees 
were inhabitants, or descendants from inhabi- 
tants of Cutch, the Hallayes were descendants 
from inhabitants of Hallal, also called 
Kattiawar by some of the witnesses, and the 
Soortees were descendants from Mahomedans 
of Surat, or adjacent parts of Guzerat. At 
the time when the congregation was first 
formed and the Mosque erected, the over- 
whelming majority belonged to the Cutchee 
class. Merchants of that class took a great 
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interest in their religion, and probably con- 
tributed the greater part of the funds required 
for the purchase of the lands and the erection 
of the Mosque, but, as already pointed out, 
they purported to act on behalf of the whole 
congregation. In 1877 two additional pro- 
perties were bought, and in the decds of pur- 
chase the purchasers—for the first time 
in the history of the Mosque—declarcd that 
the purchases had been made on behalf of tho 
Cutchees, and that a committee of Cutchecs 
was to administer the properiy thus bought 
and all the other propertics belonging to tho 
Mosque. Similar declarations were mado 
upon the-subsequent purchases of some addi- 
tional properties. As to this, ihe learned. 
Judges in the Court below, in ihe reasons fer 
their Judgment, say :—" This new departure 
—it has been admitted by Counsel for ihe 
Defendant Cutchees—was dictated by a fcar 
that ihe Soortecs, who were increasing in 
numbers, wealth, and power, might claim a 
right to interfere in the management of ihe 
Mosque and its adjunct properly under iho 
broader terms of the previous purchascs,.” 
The practice of purchasing on behalf of the 
Cutchees only was not, however, consistently 
followed in the subsequent purchascs, for on 
the 16th October, 1884, the attorney of one > 
Aboo Taleb, a Hallaye, in purchasing an addi- 
tional property ata Judicial sale for 24,000 
rupees, declared that the purchase was made 
“for and on behalf of the Mussulman congre- 
gation.” Until the present dispute arose, the 
direction of the Mosque and the administra- 
tion of its affairs were practically in the hands 
of Cutchecs only. In ihe ycar 1903, 93 
Cutchees belonging to the congregation exe- 
cuted a notarial deed by which they formed 
themselves into a Scciety consisting only of 
Cutchee Mahomedans, the objects of which 
were staicd to be to assist distressed Cutchecs 
and other poor persons of whatever religion, 
and to provide instruction for children. They 
further declared that they brought into the 
Society in full ownership the different pro- 
perties to which reference has been made, and 
they appointed a committee of managemnt 
with very extensive powerg, including ibose 
of selling and letting the properties of tke 
Society other than tho Mosque and its 
accessories and the land on which it stands. 
They also stipulated that none but Cutchee 
Mahomcdans should become members of iho 
Society or have a voice in the management of 
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its property. By another deed of the same 
date, the same 93 Cutchees entered into an 
agreemont for the 
Mosqao and the funds appertaining thereto, 
from which administration all but Cutchees 
woro excluded. The Society formed under 
the first-nwmed doad was incorpormted by 
Proclamation issued by the Governor under 
the provisions of Ordinance No. 22 of 1874. 
Before the Society was formed, somo of the 
principal Hallaye members of the congrega- 
tion were asked to join, bat they refused, 
because as a condition of so joining they 
would have to class themselves as Cutchees, 
which they obviously could not do, and 
: becanse they disapproved of the manner in 
which it was proposed to deal with the assets 
act apart for the religions uses of the congrega- 
tion. As to the Soortees, they were not 
asked at all to join in the execution of tho 
deeds. After tha deeds had been executed, 
separate actions were brought in the Supreme 
Court of Manritins by Hallaye and Soortee 
members, respectively, of the congregation to 
have it declarad that the societies formed by 
the desds were null and void, and to havea 
scheme settled for the management of the 
Féligious foundation. Tho actions having 
been consolidated, the deeds were sct aside in 
so far as they purported to give to the 
Oatchees the exclusive administration as of 
right of the Mosque and its accessories, and a 
scheme was substitnted for the portion thus 
set asids, by which three representative 
Soortees and one representative Hallaye were 
ordered to be added to the committee of seven 
Catchees provided for by the deeds. Against 
that judgment tho Defendants have appealed. 
The evidence taken in these cases has been 
most voluminous, but it has been so fully, 
ciefally, and ably dealt with by the learned 
Judges of the Court below that it will be 
unnecessary for their Lordships to do more 
than briefly refer to the leading facts. The 
outstanding fact in both cases is that the 
foundars of the Mosque drew no distinction 
batween Cutcheos, Hallayes, and Soortees, 
bat dovoted the property to the religious uses 
of the whole Mahomedin congregation. The 
mojority have always been Cutchees, but from 
the first there were a few Hallayes, and, 
within a few years after the establishment of 
the congregation, some Soortces were added 
to their number, and they have considerably 
increased gf recent years, The richest mem- 


INDIAN OASES. 


administration of the. 


£1909 . 


bers of thn congregation were undonbtedly 
the Cutchees, and they contributed individu- 
ally in proportion to their means, b 
considerable contributions were made in t 
‘aggregate by Soortces as well as Hallay 
After a time a system was introduced by 
which a rate, pour l'église, ” of two cents 
was levied on every bag of grain sold whole- 
sale by leading merchants of the congregation. 
In this manner it came abont that the Cutchees 
raised the greater part of the church 
funds, but some Hallaye merchants also raised 
money in that way. The burthen of the rate 
probably fell on tho purchasers, who, for the 
greater part, were Europeans, but among the 
purchasers were also many Hallaye and Soor- 
tee members of the congregation. The money 
thus raised was not kept apart asa separato 
fund, but seems to have been mixed with the 
general fund of the Mosque, As regards the 
administration of the affairs of the Mosque, 
it was left in the hands mainly, if not entirely, 
of Cutchees, but their Lordships agree ‘with 
the Judges of the Court below that this was 
done because they were leading merchants 
occupying a recognized position in the com- 
mercial world, and not because they belonge 
to any particular class of Mahomedans. 

In this view of the facts. the question arises 
whether, by the law of Mauritius, the Plaint- 
iffs, as members of the congregation and 
habitual worshippers in the Mosque, are 
entitled to be relieved against deeds which 
deprived them and all other Hallayes and 
Soortees, for all future time, of oll share in 


_ the management of the Mosque, and vested 


the ownership of the Mosque and all properties 
accessory thereto in a newly formed society, 
from membership of which they were exclud- 
ed. An objection was taken on appeal, 
which had not been raised on the pleadings, 
that the Plaintiffs had no right to institute 
the action in the absence of His Majesty’s 
Procureur and Advocate-General, who is 
alleged to exercise in the Colony functions ` 
corresponding to those of the Attorney-General 
in England as representative of the Crown 
and Guardian of its rights and prerogatives. 
No authority was, however, cited before their 
Lordships to show that, in a case like the 
present, the joinder of such a functionary 
was required by the law of Mauritius. The 
objection, if valid, ought to have been taken 
before the Manritius Court, and it really was 
not pressed before their Lordships. As there 
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is nothing to show that any prerogatives of 

Crown aro prajudiced by tho judgment, 
ip Lordships are nob prəpəral to advise 
it should ba disburbal moroly on the 
nd that the Crown had not been mide a 
to the actions. The Governor has by 
amation incorporated the Society called 
sing by the deeds, but if the deeds arə 
not such as can be maintained consistently 
with the legal rights of the Plaintiffs, the 
Crown would appear to have no interest in 
maintaining them. 

Upon the question whether the Plaintiffs 
have any rights whatever in respect of the 
fatero management of the affairs of the 
Mosque, the Defendants rely, in tho first place, 
upon the provisions of the 210th Article of 
Ordinance 6 of 1838. That Article reads as 
follows :— 

“NG association of more than fifteen persons 
of which the object shall be to meet every day 
or on fixed days for the consideration of any 
religious or political subject (pour s'occuper 
d’objets religieux ou politiques) can be formed 
unless with the sanction of the Government 
and under such conditions as the pubhke 
authority shall deem necessary to impose on 
such society. ” 

The 212th Article imposes a penalty of 200 
rupees for a contravention of the 210th 
Article. The contention is that the congrega- 
tion was a wholly illegal association, and that 
consequently none of its members could havo 
any vight of action in respect of any acts that 
are detrimental to their interests as such 
members. It is remarkable that such a 
contention should be set up after the congrega- 
tion has been in existence for more than half 
a century, during which period no prosecution 
appears to have taken place against any of its 
members for having joined in an illegal 
association. It probably never entered the 
minds of the authorities that a congregation 
formed for the purposes of prayer and reli- 
gious worship was necessarily on association 
the object of which was“ pour s’ocoaper 
d’objcts religieux ou politiques.” Be that as 
it may, in the arguments of the Defendants’ 
Counsel, which are fully reported in the 
Record, not a worl wag said as to the illegal- 
ity of the association in the sense of its being 
criminal. The argument there was—and this 
argument has been repented before their 
Lordships—that under the Civil Code, which 
is in force In Mauritius. the technical right to 
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hold property cannot be vested in a religious 
community which has not been authorised by 
the State, because without such authorisation 
it has no legal existence. Now, although it 
is quite true that under the French law sach 
a community docs not constitute a“ civil 
person,’ yet it has been held, according to Sirey 
(Recueil Général, 1858. p. 225), that such a 
community forms among the members of 
which it consists a society de facto which 
renders those forming part of it responsible. 
for the engagements which they have made 
in its interest whether those engagements 
result from contract or quasi-contract. This 
shows qualification that the rule laid down in 
the Code has not always been carried aut to 
its logical conclusions. No case has been cited 
in which any French Court has refused, under 
circumstances analogous to the present, to 
grant relief to the aggrieved members of “an 
unauthorized religious community against their 
fellow-members. The position which has. arisen 
in the present case is unique, and it is noavon- 
der that Counsel for the Defendants had torad- 
mit in the Court below that they could net find 
any law in Mauritius to meet the case. The 
Defendants, in order to legalize their position 
as members of a religious community, bad 
obtained a charter of incorporation, but in the 
deeds defining the rules of their new associa- 
tion certain other members of the congrega- 
tion were excluded from membership, not bo- 
cause they were not de facto members of such 
congregation, but because they did not belong 
to that particular class which, owing to special 
circumstances, had, up to that time, had the 
almost exclusive management of the affairs of 
the Mosque. The result of allowing ‘these 
deeds to stand would be that, however the 
Hallayes or Soortees might hereafter increase, 
or the Cutchees might decrease in numbers, 
wealth, and importance, the Cutchees will be 
entitled to dispose of all the property except 
the Mosqa9 propar, anil the two other classes 
will have no voice whatever in the manage- 
ment of the Mosque or of the properties acces- 
sory thereto. The Defendants say that it was 
necessary to legalize the position of the con- 
gregation by reason of the difficulties neces- 
sarily attendant upon theadtninistration of the 
immovenble properties by an unincorporated 
body. But the only association which conld 
claim to bs legalized was tho congregation on 
whose behalf the Mosque had been founded. 
Tf a portion of the congregation chose to form 
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a new association, they had no right to 
transfer all the property to such new associa- 
tion and exclude the rest of the congregation 
from membership and from participation in 
the management of the affairs of the Mosque. 
Tf, therefore, the Supremo Court, in tho exer- 
cise of its equitable jurisdiction, had set aside 
tho deeds and gone no further, their Lordships 
would have had no hesitation in advising His 
Majesty that the appeals should be dismissed. 
Unfortunately, however, the Court, in its 
laudable anxiety to effect a complete settle- 
ment of the dispute, set aside the deeds in part 
only, and for the portion thus set aside 


substituted a scheme which, pending tho. 


formation of an incorporated socicty of all 
Soonce Mahomedans, was to regulate the 
management of the affairs of the Mosque. 
Under this scheme the Committee of Manage- 
ment was increased in number from seven to 
eleven, and ıb was ordered that of the four 
additional members three were to be represen- 
tative Soortces and one a representative 
Hallaye. The Court, however, reserved the 
right of modifying the composition of tho 
committee and system of administration as 
the Court might deem just or necessary from 
time to time, either proprio motu or upon 
application of any Sconee Mahomedan holding 
a license to trade. The result is that the 
scheme of management upon which the exist- 
ing Charter of Incorporation is based has 
been superseded in part only by another 
scheme the nature of which will vary as 
circumstances might, in the opinion of the 
Court, from time to time require. It is not 
quite clear from the judgment whether 
the Charter of Incorporation was intended to 
remain in force to the- extent to which the 
deeds were upheld, Ifit was intended that 
the Charter should remain in force with tho 
variations introduced by the Court, the 
difficulty would arise that the Ordinance No. 
22 of 1874, under which the Charter was 
granted, expressly enacts that the rules and 
regulations embodied in any Charter shall 
not be altered or repealed except by a certain 
proportion of the total munber of the mem- 
bers, and then only after confirmation by the 
Governor in Council. If it was intended that 
the Charter should no longer have any opera- 
tion, it is difficult to conceive how the judg- 
ment of the Court, establishing a fresh scheme 
of management, could legalize an unauthorized 
religious community. The Court admitted 
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tbat it had no power to grant letters of incor- 
poration, but the judgment practically at 
tempts to legalize one scheme of manageme 
in substitution for another scheme, which b 
been authorized by Charter. If the Co 
had contented itself with setting aside 

deeds as null and void, the Charter, whic 
founded on one of those deeds, would he 
become inoperative, but the judgment, as ac- 
tually pronounced, would encounter innumer- 
able legal difficulties in its execution. There 
is a further objection to the order, namely 
that there is not sufficient evidenco to show 
that the number of members of committee 
allotted to the Hallayes and Soortees res- 
pectively is in duo proportion to their number 
and importance, relative to the Cutchee mem- 
bers of the congregation. It was admitted 
by the learned Judges that until the date of 
the execution of the impugned deeds, the 
Cutchee managers had satisfactorily adminis- 
tered the affairs of the Mosque, and there 
seems no reason to fear that, if matters are 
replaced im statu guo ante, the affairs of the 
Mosque will be maladministered. It would 
certainly be in the interest of all concerned 
that the question of futuro management 
should be placed on a satisfactory footing by 
means of an amicable settlement. If the 
members of the congregation, including 
Hallayes, Soortees, and Cutchees, could agree 
upon a scheme of management by which due 
effect is given to the relative importance of 
the threo rival classes, there would probably 
be no difficulty in obtaining a Charter of 
Incorporation giving effect to the settlement. 
But nntil the parties themselves come to such 
an agreement, it is, in the view of their 
Lordships, impossible for the Court, with due 
regard to the existing law of Mauritius, 10 
frame a scheme that is entirely free from legal 
objections. 

The result is that their Lordships will 
humbly advise His Majesty that the judg- 
ment appealed from should be confirmed in 
so far as it cancels the two agreements of 
1903, and in so far as it orders the Defendants 
to pay the costs, but that the appeal should be 
allowed in so far as the said judgment pur- 
ports to make special provision for the 
administration of the Mosque and appurte- 
nances, and the properties and revenue thereof, 

The parties will respectively bear their own 
costs of these appeals. 

Appeal allowed tn part, 
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RAJA BAHADUR SHIV LAL V. RAJEU VAPPA PAMPANNA. 


BOMBAY HIGH COURT. 

First Arrear No. 153 or 1906. 

December 9, 1908. 
Present :——My,. Justice Chandavarkar and. 

Mr. Justico Heaton. 

RAJA BAHADUR SHIV LAL 

MOTI LAL—Derenpaxt—APPELLANT 
versus 
RAJEE VAPPA PAMPANNA-—PLAMNTIFE— 
RESPONDENT. 

Cni wra Cole (Act XLV of 1882) x d 
breach of ee utions of bond — Crass af aelron—F irre! 
su in respet of ane stipal itin —S u ond swit in respect 
of other stipulations — Whole chiim nut inclalek in 
fiet wat See nd not barred —Lenye of Court ta bring 
TA suit Omesaian to sua for ore of several reme- 

163, 

Where a breach had taken place in respect of all 
stipulations of an agroemont, but the plaintiff based 
his frst suit on, and claimed damages in rospect of, 
the breach of only one stipulation, prayimg at the 
same time to bo given leave to bring a separate suit 
a regards the remaining stipulations and the leave 
prayed for was given .— 

Held, on plaintiff's suit for damages in respect of 
the remaining stipulations, that as he had omitted to 
make the presont claim a part ot tho claim in the first 
sut, his present suit was barred under s. 43, and that 
the question of leave would have been material if tho 
omission in the previous suit had related to any of the 
remedies to which the plaintiff was entitled. 

It is undoubtedly the law that where a suit having 
been brought, in which the plaintif sot up a certain 
right and asked for relief on its strength, the Court 
holds that he is not entitled to the right and dismisses 
the mit on the ground that tho right has not come 
into existence, the plamntuf can bring another sut for 
thaf right and relief when the right has accraed. Bec- 
tign 43 18 no bar to such a suit. Pram v. Khiali Ram, 3 
A. 85/7, referred to. 

Appeal from the decision of V. V. Phadke, 
Esq., First class Subordinate Judge of Dhar- 
war, in civil suit No. 240 of 1904. 

The Hon Mi. T. J. Strangman, Advocate- 
General, and Mr. H. C. Coyaji with Messrs. 
Bhatshankar, Kanga and Girdharlal, for the 
appellant. 

Mr. Branson with Messrs Raghavaya and 
Co., and Mr. G.S. Rao, for the respondent. 

Judgment. 

CHANDAVARKAR, J.—The preliminary objec- 
tion raised by the learned Advocate General 
to the maintenance of this suit must be 
allowed. The learned Subordinate Judge does 
not appear to have borne in mind the legal 
consequence of the previous litigation. That 
was a suit brought by the present plaintiff on 
the agreement which forms the basis of the 
present suit also, It has been urged before 
us by Mr. Branson that it is not so. 
perusal of the present plaint will show that 
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the plaintiff in paragraph 4 distinctly -refers 
to the previous suit, to tho agreement which 
formed the basis of it and to the leave which 
was given by the judgment in that .snit to 
bring the present suit. Itis also clear from 
the said plaint that this suit is brought as a 
result of that leave. p 

Now, tho cause of action in the previous 
suit was a breach of the very contract which 
is now in dispute. The plaintiff chose.one of 
the stipulations in that agreement and -claim- 
ed relief in respect of it. And with reference 
to the other stipulations of which breach was 
alleged, the plant in the previous suit 
intimated to the Court that the ‘plaintiff 
would bring a separate suit thereafter. -With 
reference to the stipulation which -was-chogen 
as the subject of relief claimed in the previous 
suit, the Subordinate Judge held in his.qudg- 
ment that that particular stipulation -did-not 
exist in the contract. Therefore he dismisséd 
that part of the claim. But he gave-the 
plaintif a declaration that tho contract 
between the parties did exist and that.the 
plaintiff’s remedy was by way of damages. 

Now, in the present suit based upon tho 
same agreement, the plaintiff asks for relief 
by way of damages in respect of the stipula- 
tions other than those which were included.in 
the previous suit. Section 43 of the Civil 
Procedure Code provides that “every. sait 
shall include the whole of the claim -which 
the plaintiff is entitled to make in respect of 
the cause of action”. That being the law, 
the plaintiff onght to have claimed damages 
in respect of the stipulations which are now 
in question. The plaintiff having omitted to 
make the present claim a part of the claim 
in the previous suit, his present suit is barred 
under section 43. The decision relied npon 
by the learned Subordinate Judge in Par 
v Khialt Ram, (1) has no relevancy whatever 
to the pleadings and facts in the present 
case. Itis undoubtedly the law that where a 
suit having been brought in which the plaint- 
iff set up o certain right and asked for relief 
on its strength, the Court holds that he is 
not entitled to the right and dismisses the 
suit on the ground that the right. has .not 
come into existence, the plaintiff can bring 
another suit for that rightand relief when tho 
right hasaceraosd Secton 43isno bar tosach a” 
suit. Butthatis notthe present case. Here when 
the previous suit was brought the plaintiff's 

(1) 8 A. 857. 
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right to suc for damages fora breach of the 
contract now sned on had come into existence, 
he sued for that breach but his claim was 
confined to damages in respect of one of the 
stipulations in the contract. He omitted his 
claim in respect of the rest. The suit is, 
therefore, clearly barred under the first para- 
graph of s. 43 of the Civil Procedure Code. 
That being the conclusion we have arrived at 
on the preliminary point, it is unnecessary to 
enter into the merits of the case. 

It has beon urged before us that the plaint- 
uf had in the plaint in the previons suit asked 
for leave to bring the present suit, and that 
the Subordinate Judge gave leave in his judg- 
ment. But the question of leave would have 
been material if the omission in the previous 
suit had related to any of the remedies to 
which the plaintiff was entitled and the 
penultimate paragraph of s. 43 had applied. 
But here the question is not one of any re- 
medy but it is of a claim arising out of the 
branch of contract averred (both in the plaint 
in the previous suit and in the plaint in the 


present suit) as constituting the plaintiff's. 


cause of action. f 
We must for these reasons reverse the 
decree of the, lower Court and dismiss the 
suit with costs throughout on the respondent. 
The appeal having been allowed we must 
now direct that the attachment on the pro- 
perty of the appellant in Bombay be raised 
and that the, Sheriff do return to the appel- 
lant the Promissory Notes of the nominal 
value of Rs. 55.00) daly endorsed, and the 
respondent should pay to the appellant the 
costs incidental to the execution proceedings 
including the poundage paid to the Sheriff. 
Decree reversed. 





CALOUTTA HIGH COURT. 
Miscetbannous Civiu Apegat No. 826-0r 1907. 
Januiry 8. 1909. 

Present — Mr. Justice Mookerjee and Mr. 
Justica Carndaoff 
SHEIKH FAKIR MAHOMED, PETITIONER, 
APPELLANE 
VETSUS 
SHEIKH UZIR ALI AND OTHERS, ČREDITORS, 


RESPONDENTS, 

Huulence Act (I of 1872), sa. 21, 136—Previous 
deposition—Identity of perron—Allowed to go in 
without objection —Admiasibility. 5 

If the deposition given by a witnoss ina pravious 
suit is sought to be proved in a subsequent suit, the 
more filing of the deposition will not be sufficient, but 
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it must also be proved that this witness was Lho man 
who bad been examined in the previons suit. 

The objection to the admissibility of the deposition 
without that proof may bo made even if 1b was allowed 
to go in without objection. 


Appeal from the order of the District 
Judge of Hooghly, dated May 27, 1907. 

Babu Monmatha Nath Mukherji, Tor the 
appellant. 

Babu Samatul Chandra Dutt, for thé’ res- 
pondents. 

Judzment,— This is an appeal on behalf _of - 
one Sheikh Fakir Mahomed, who made an 
application in the Court below to be declared 
an insolvent. The learned District Judge 
rejected the application of the Petitioner, and 
onc, of the reasons for his decision is that it is 
quite certain from the evidence of the appli- 
cant read with his previous deposition, Wx. A, 
that he has an interest in a very large number 
of holdings i in his own village. ` 

It is contended on behalf of the Appi ant 
that Ex, A was not duly proved and does not 
touch the present case. What is pointed ‘ out 
is that Ex. A was put to the Petitioner'in 
the Court below, and he said with referente 
to it that he did not remember whether he 
had given evidence as a witness in the rent: 
suit No. 25 of 1899, in the Munsif’s Court at 
Amta, He was asked no further questions on 
the point, nor was any question put to the wit- 
nession behalf of the Respondent to show that 
the present Petitioner was the man who had 
been examined in that suit. Under these 
circumstances it is impossible for us to say 
that the deposition was given by the present 
Appellant in a previous litigation. The lear- 
ned vakil for the Respondent suggested that 
Ex. A was allowed to go in without any ob- 
jection. This may be practically true. Ex. 
A was allowed to go in as showing that a 
person of the name of Fakir Mahomed had 
been examined as a witness ina certain rent 
suit. But there is nothing to show that that 
Fakir Mahomed was the same person as the 
present Appellant, and that fact must be estab- 
lished by evidence before Ex. A can be used 
as cvidence against him. As the case turns 
considerably upon Ex. A. we must set aside 
the decision of the District Judgo and send 
back the case to him in order that Ex. A may 
be duly proved. The parties will be at liberty 
to adduce evidence upon this particular point. 

We make no order as to the costs of this 
Court. 

Case romanded. 
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PUNJAB CHIEF COURT. 
Crvi Appear No. 338 or 1907. 
March 28, 1908. 
Present :—Sir William Clark, Kr., Chief 
Judge, and Mr. Justice Reid. 
SHIB DIAL—P.uarstirr—APPELLANT 


VErsUus 
CHIRAG BIBI AND OTHERS—-DERENDANTS-— 
RESPONDENTS, 


Jurisdiction of Cred ar Rerenur Court—Punjab 
Tenancy Act (XVI of 1887) as 50,77 (3) (g)—Fyect- 
meat of tenant from land nut on lease hy Revenne Court-— 
wil for possession by tonart on basis of occupancy ant 

aly rights, cognizance of, by Cial Cuart— 
ure Code (NIV of 1882), +. 13—Res- 
“kether Jhecenue Cart deres bars subse- 
ut. 


ook some land on lease from Defendant, 
d a decree for his ejectment in a Revenuo 
e decree included the land in suit and 
was ejectad from this land in execution of the 
Plaintiff then brought the present smt for 
sion on the allegations that the land in suit was 
od in the ejectment decree by mistake and that 
as an ocoupancy tenant of a portion of the land 
had become proprietor of the remaining by long 
verso possession. 


JTeld—That the suit was exclusively cognizable by 
o Civil Courts 

Jotiv Maya, 44 P.R (FB) 1891, Kesar Singh v. 
Nihal Singh, 45 P.R (F. B} 1891; Thakar Gir v. 
Baisakhi, 3 P. R 1806, Imam Din v Feroz Khan, 64 
P. B 1898, followed 


Atar Singh v Rala Singh, 189 P. R. 1906; Banwari 
Lal v. AM, Gopi, 30 A. 44; not applied. 

As the Rovenue Court had no jurisdiction to try the 
present suit, the provious decree of the Revenne Court 
did not bar tho present suit, 


Sultan Habibullah v Mohabat Khan, 589P. R. 1901; 
Gangaraju v. Kordiveddiswamt, 17 M. 106, Gomti Kur- 
waur v. Gudr., 25 A. 188 , followed. 

Sukh Dial, for the appellant. 

Obedulla, for the respondent. 

Judgment.—The plaintiff-appellant sued for 
possession of 8 kanals 6 marlas, alleging that 
he was occupancy tenant of 6 kanals 18 marlas 
belonging to the defendants respondents, and 
had become proprietor of the remaining 1 
kanal 8 marlas by long adverse possession. 

He took some land on lease from the res- 
pondents, who sned for his ejectment in a Reve- 
nue Court and obtained a decree, which includ- 
ed the land in guit in the land from which the 
appellant was to be ejected. He was ejected 
accordingly in execution. Inthe present suit 
he alleged that the land in suit was included 
in the Revenue Court’s decree by mistake and 
without his knowledge, and that it was not 
included in the land leased to him. The 
Court of First Instance gave him a decree and 
the Lower Appellate Court set aside this decree 
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and dismissed the suit, on the ground that 
the suit constituted an appoal from a decreo 
of the Revenue Court and was not cognisable 
by a Civil Court. 

The sole questions for consideration are, 
whether the jurisdiction of the Civil Courts 
has been ousted by the Tenancy Act, and whe- 
ther Section 13 of the Code of Civil Pro- 
cedure bars the suit 

In Jott v. Maya (1) at pages 238-239, 
Plowden, S J. said- “The test under the Te- 
nancy Act, whether a person has or has not 
become a tenant (with or without a right of 
occupancy), is whether such person, having the 
right to enter upon and possess particular land, 
has or has not entered into po3session in pursu- 
ance of that right. If such person has entered, 
he is a tenant. If. after he has entered, his 
title to a right of occupancy is in dispute, then 
a suit by him to establish it, or by the landlord 
to disprove it falls under clause (d) of Sec- 
tion 77, and is cognisable by a Revenue 
Court. ` 

“Tf having entered. he is wrongfully dis- 
possessed, he does not cease to be a tenant, 
and may bring the suit described in clause 
(9) of Section 77, as a suit under Section 50 
for recovery of possession, cognisable by a 
Revenue Court. 

“Tf such person has not entered, his suit 
for entry into possession, whether he claims & 
right of occupancy or not, is not cognisablo 
by a Revenue Court, but by a Civil Court 
only” 

In Kesar Singh v. Nihal Singh (2) tho 
plaintiffs. claiming that they were ocenpancy 
tenants dispossessed by their landlord more 
than a year before suit, sued for possession 
of their ocenpaney holding. The Court con- 
sidered the ruling above cited and held that, 
for the purposes of the Tenancy Act, a tenant 
who had been dispossessed could, for the period 
of one year from the date of his dispossession, 
claim to be still regarded tenant, quoad his 
landlord, his suit for recovery of possession be- 
ing (as expressly provided) cognisable by the 
Revenue Court, that if he allowed the period 
of one year to elapse without making any 
claim, he must be taken (subject to .any re- 
cognised disability) to have relinquished his 
right to be still regarded asa tenant, and 
that his remedy (if such still existed, as to 
which it was not necessary to give an opinion 


(1) 44 P. R. (F. B.), 1891. 
(2) 45 P. R. (F. B.) 1891. 
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upon the reference to the Full Bench), must 
be sought in the Civil, and not in the Revenue 
Court: that the suit was consequently coguis- 
able by the Civil Court; it being no longer 
possible to describe the suit as one between 
the tenant and landlord. In Thakar Gir v. 
Baisakhi (3), it was pointed out that, reading 
sections 42, 43, 44,45 and 77 (8) Œ of the 
Tenancy Act together, it was open to any one 
to assume the status of landlord in respect of 
any particular land occupied by any other 
person and to apply for that person's eject- 
ment as his tenant and that that person would 
be ejected if he did not sue to contest the 
notice of ejectment or failed in such suit. 

In Imam Din v. Feroz Khan (4), it was 
held that Section 50 of the Tenancy Act did 
not restrict the period of limitation for a suit 
in the Civil Courts by a dispossessed occu- 
pancy tenant for possession. The Court set 
aside the Lower Appellate Court’s finding that 
the suit was barred by limitation and decreed 
the suit. 

The conclusion to be drawn from these 
authorities is that the Revenue Court which 
decreed the appellant’s ejectment bad not 
jurisdiction to entertain the suit now filed by 
the appellant, which is exclusively cognisable 
by the Civil Courts. Atur Singh v. Rala 
Singh (5), and Banwari Lal v. Mussammat Gopi 
(6), cited for the respondents, do not help 
them. Inthe former it was unnecessary to 
consider the questions now involved and they 
were not considered. The latter turned on 
A local statutory provision limiting the period 
for a suit in a Civil Court for the determina- 
tion of a question of title, and is not in 
point. 

Sultan Habibulla Khan v. Mohabat Khan 
(7), Gangaroju v. Kondireddiswami (8) and 
Gomti Kunwar v. Qudri (9), aro ample authority 
for the conclusion that the decree ofthe Revenne 
Court was, by reason of that Court’s inability 
to entertain the present suit, uo bar, under sec- 
tion 13 of the Code of Civil Procedure, to the 
suit proceeding. 

We decree the appeal, set aside the decree 
of the Lower Appellate Court and, under sec- 
tion 562 of the Code of Civil Procedure, re- 


3) 3P.B,1805. ° 
4) 64 P. R., 1898. 
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maud the appeal to the Lower Appellate Court 
for decision. 

Court fee on the memorandum of appeal 
will be refunded and other costs of this Court 
will be costs in the cause. 

Appeal allowed. 


rit 


BOMBAY HIGH COURT. 
Srcoxp Civrt Arrear No 729 or 1907. 
December 9, 1908. 

Present :—My. Justice Chandavarkar and 

My, Justice Heaton. 
AMRITA RAVJI RAO—-DEFEN 
APPELLANT 

versus 
SHRIDHAR NARAYAN OK. 


OTHERS—PLaINTIFF8—RESPONDEN 
Adverse posseasion——Tenanis-in-common— Er 
ouster—Decree for possesion by partition Ju 
debtor's possession not adrerse till decree cap 
excention—Leeree hilder guen symbolical postas 
Possession of pacharer from judgment-debtar, a 
Jiom uhat date. 

The land in dispute was originally the joint-pro 
ty of two hnothers G and D. One N. m execution 
hia mortgage-decree against D. as Manager of t 
joint Hindu family brought the property to sale, an 
it was purchased by V. who was obstructed by G in tak- 
ing possession. Upon V.’s suit for removal of obstruc- 
tion, the Court decided on 29th November 1886, that he 
was entitled to recover possession by partition of a 
moiety of the property. In pursuance of this decision 
V. was piven symbolical possession by partition on 11th 
December 1895 On 22nd January 1897, V. sold the pro- 
perty to N M., who m bis tmn sold it to plaintiff No. 
1, on 18th March 1898. Meanwhile, on 4th October, 
1804, G, had gold the same property to the Defendant’s 
father. Plaintiff sued for recovery of possession of 
tho land on October -+, 1906. His claim was resisted 
on the pleca of adverse possession : 

Held, that as m execution of the partition decreo of 
November 1886, the decree-holder was given only 
symbolical possesmon in 1885, the defendant's actual 
possession under a sale of prior date was adverse, but 
his poeveasion, before suit, was less than 12 years, and 
to entitle him to add to the period of big porression the 
period of his vendor's possession it must be shown that 
the Jatter’s possession also wagadveise But m this caro 
it could not Le adverse £o long as the decree for partı- 
tion, was alive and capable of execution ngainst him 
(G), whore possession was subjcct to Ina Habihty 
under the decree and conld inno genge become adverse 
to the deerce-Lolder dming the period when his 
right to cxecuticn of the dcerce had not Lecomo 
barred. 

As between tenants-in-common the question of ad- 
verre possession depends not on a severance of tho 
tenancy-mn-common by partition, but on cxclusivo 
occupation by one co-tenant amounting to an ouster 
of the other. Banducharya v. Shrinvovsitcharya, 5 
Bom. L. R. 748; Bully v. Doedem Tuyle:sor, 11 Ad. 
& E. 1014; Gangadhar v, Parushiam, 29 B. 300 7 
Bom. L. R. 252, referred to. 
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Mr. B .V. Vidwans, for the Appellant, 
Ma. J. R. Gharpure. for the Respondent. 
Judgment. 
CHANDAVARKAR, J.—The facts upon which the 
` anestion of adverse possession, arising on the 

second appeal, turns, are found and stated as 
follows in the judgment of the lower appellate 
Court .— 

“ The plaint-land (S. No. 17, Pot No. 1) 
along with other lands was originally the 

~- joint property of two brothers, Gangadhar and 
Damodar. - 

One Narayan, the father of the plaintiffs, ob- 
tained a decree in Regular Suit No. 735 of 1873 
again Damodar on a mortgage-bond ; and in 
execution of that decree, in Darkhast No. 699 
of 1875, he brought the property to sale. The 
property was purchased by Vishnu Ganesh. 
The suit had been instituted by Narayan 
against Damodar as Manager of the joint 
Hindu family. Gangadhar, however, obstructed 
the purchaser, Vishnu Ganesh, in taking po- 
ssessioy, whereupon the latter instituted Regu- 
lar Suit No. 178 of 1877 against Gangadhar 
to ove the obstruction. The District 
Co decided in appeal in that snit that 
Vighnu Ganesh was entitled to recover po- 
sgéssion by partition of a moiety of the proper- 

. The date of this decision was 29th 

ovember 1886 (Vide Exhibit 22). 

In execution of this decree, Vishnu gave a 
Darkhast No. 344 of 1894 to recover posses- 
sion of a moiety. The Darkhast was sent 
to the Collector for execution, and the Huzur 


Surveyor, in effecting a partition, handed over” 


to Vishnu possession of the plaint-land (survey 
No 17, Pot No. 1) and other survey numbers 
on llth December 1895. Exhibit 23 is the 
possessory receipt passed by Vishnuin token of 
having obtained possession. 

On 22nd January 1897, Vishnu sold the 
property to one Vinayak Mahadeo, and he in 
tarn sold it to plaintiff 1 on 18th March 1898 
under a sale-deed, (Exhibit 16). That is the 
title deed under which the plaintiff claims. 

Meanwhile, on 4th October 1894, Ganga- 
dhar has sold the plaint-lnand to the defend- 
ant’s father under a sale-deed (Exhibit 26).” 

The learned Subordinate Judge, who‘ tried 
the suit, held that the plaintiff's claim was 
barred, because the defendant, and before 
him his vendor, had been in adverse possession 
from the 29th of November 1886, the date of 
the partition decree. On appeal by the plaint- 
iff, the learned District Judge, differing from 
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the Subordinate Judge, has held that the 
period commencing from the 29th of November 
1886 and ending with the llth of December 
1895, when the partition was effected by the 
Collector in execution of the decree, should 
not be taken into account, because the effect 
of that decree was to make the plaintiff's 
predecessor-in-title, Vishnu Ganesh, “ virtual- 
ly a co-parcener with Gangadhar in place of 
Damodar, entitled to joint possession or 
rather a tenancy-in-common in the family 
property, ” and that the possession of Ganga- 
dhar could not be adverse to the decree-holder 
until the joint tenancy was severed by parti- 
tion. 

I am unable to agree with the learned 
District Jadge, if by this he means that, where 
two or more persons hold property jointly as 
tenants-in-common and one of them is out of 
possession, the possession of the rest does not 
in any case become adverse until the property 
is partitioned. It has been held by a Division 
Bench of this Court in Bandachaiya v, 
Shiiniwasacharya . (1), on the authority of 
Lord Denman’s remarks in Bully v. Doedem 
Taylerson (2), followed in Gangadhar v. 
Parashram (3), that“ to constitute an adverse 
possession as between tenants-in-common there 
must be an exclusion or an ouster,” and 
exclusive receipt of profits continuously for 
a long period may point to an ouster but the 
Court must be satisfied that such taking of 
profits is an indication of a denial of rights in 
the other co-tenant to receive ‘them. The 
question of adverse possession depends, ‘there- 
fore, not on a severance of the tenancy-in- 
common by partition but on exclusive occupa- 


tion by one co-tenant amounting oun onster 


2) 


of the other. 7 

In the present case, the decree for partition, 
which was obtained by Vishnu Ganesh (under 
whom the plaintiff claims) on the 29th of 
November 1886 against Gangadhar, establish- 
odhis right to a moiety of the property and to 
got that moiety separated and allotted to him. 
Under ordinary circumstances the continuance 


‘of Gangadhar in possession to the exclusion 


of Vishnu Ganesh would have been adverse 
from that dato, and the defendant who claims 
under a purchase from Gangadhar would have 
been entitled to tack on the period of tho 
latter’s exclusive oceupation to his own, so as 

(1) 5 Bom L R. 748. 

(2) (1840) 11 Ad. & E. 1014, 

(3) 29 B. 300; 7 Bom. L. R., 252. 


a: of December 1895. 
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to perfect his title to tho property by adverse 
possession for more than twelve years as 
against Vishnu Ganesh and those claiming 
under him. But to entitle tho defendant to 
add to the period of his own adverse posses- 
sion (which is admittedly less than twelve 
years before the date of the present suit) the 
period of his vendor Gangadhar’s possession, 
it must be shown that the latter's possession 
was also adverse. That it could not be, so 
long as the decree for partition was alive and 
capable of execution as against Gangadhar 
during the period of his exclusive occupation, 
because during that period the decree forming 
the basis of the mutual rights and obligations 
of the parties prevented them from setting up 
any title contradicting it and thereby giving 
to either a new cause of action against the 
other. Suppose during the period that the 
decree was alive and capable of execution, the 
judgment-debtor Gangadhar, who was in 
possession, had repudiated his liability there- 
under and claimed the property as his 
own. That could not have given Vishnu 
Ganesh a fresh cause of action or the right to 
sue him afresh in ejectment, because, his right 
having been established by the decree, he 
could proceed in execution without any fresh 
suit. It is not contended before us, nor does 
it appear to have been urged in either of the 
Courts below, that on the llith of October 
1894, when Gangadhar sold the property to 
the defendant, the decree had been barred so 
as to become incapable of execution and to 
free Gangadhar from his liability under it. 
Asa matter of fact, the decree was subse- 
quently executed by the Collector, according 
is law, with the result ‘that, as against 

ae Vishnu Ganesh was allotted his 

ed moiety and putin possession on the 
No doubt that 
possession was symbolical and would not bind 
the defendant, who was then in actual posses- 
sion under his deed of purchase of a prior 
date. But so far as Gangadhar was con- 
carned, it was otherwise; his possession of 
the property was subject to his liability under 
the decree and could in no sense become 
adverse to the decres-holder during the period 
when his right to execution of the decree had 
not become barred. The defendant cannot, 
therefore, invoke the aid of the possession of 
his vendor to support his plea of a title acquir- 
ed by adverse possession. Such possession 
could begin, if at all, only when Gangadhar, 
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in spite of his liability under the decree, sold 
the property to the defendant, and the 
defendant's occupation of the land commenced. 
Whether, even then, the defendant's posses- 
sion became adverse from that date, need not 
be decided, becanse assuming it was, the suit 
was brought within twelve years from then. 
For these reasons the decree must be confirm- 
ed with costs. 

Heaton, J.—The predecessor of the plaintiff, 


who sues for possession, obtained a decree for: 


possession after partition of the half of a pro- 
perty. This decree was against one Ganga- 
dhar who was in possession of the whole 
property and who, after the partition gecree 
but before its execution, sold the /property to 
the defendant and placed him iw possession. 
So defendant was in actual possession of the 
whole when partition was made im execution 
of the decree and plaintiff ’s predecessor was 
formally placed in possession of the half he 
was under the decree entitled to. Thereafter 
neither the plaintiff nor his predecessor con- 
verted the formal into actual possessidn and 
the defendant remained in actual possd¢ssion 
of the property. The latter had not\ had 
actnal possession for twelve completed y 
when the suit was filed but seeks to add on 
his own actual possession that of Gangadh 
and call the whole adverse. The facts being 
as they are he cannot dothis. When plaint- 
iff’s predecessor executed the decree by having 
his share of the property separated and 
formally given over to him he perfected his 
claim. 

From that moment a new condition of 
things came into existence; new rights arose 
and amongst them that of the decree-holder to 
take actual possession of his separated share. 
This was not a vight continued or derived 
from any previous holder of the land but a 
new right unlike any which previously existed. 
No possession prior to its inception could be 
adverse to that right. Therefore, no case of 
title in the defendant based on adverse pose 
sion. is established. 
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vertises that he has goods to sell ata certain 
price, does he contract with any one who 
comes and offers to buy those goods that until 
further notice communicated to the intending 
buyer he will sell them at the advertised 
price? Again, does the manager of a theatre 
contract with every one who comes to the 
theatre and is ready to pay for a place that 
the piece announced shall be performed ?” 
The answer to these questions is obviously in 
the negative ; and , as the learned author saya, 
offers to negotiate, in other words, expres- 
sions of willingness to consider offers, must 
ngt be confounded with offers to be bound. ” 
It is quite clear that a catalogue of goods for 
sale is not a seres of offers but only an in- 
vitation for offers. The applicant in the 
present case sent his catalogue to the respond- 
ent and I regard his letter of July the 14th 
as nothing more than an invitation to the res- 
pondent to make an offer for this machine. 
It js possible to construe the letter other- 

se, foy ho says almost in so many words 
ll not reserve the goods for the res- 
It is quite clear that if, whether be- 







t, the applicant had received an 
another person for the purchase of 


for he declified to commit himself until he re- 
ceived a pa ent on account. It was for 
this reason [that he despatched his telegram 
of July the ¥8th, which I regard as equivalent 
to the staterfaent that he would not accept the 
order, in othér words, the offer or proposal made 
by the respondent, unless the latter sent him 
Rs. 100 on account. THe evidently felt that if 
hesent the gbods off to Rae Bareli without re- 
ceiving something on account, the respondent 
might not take delivery and he might have 
to pay the freight on the goods both ways. I 
hold, therefore, that it was the respondent 
who offered to buy the applicant’s goods and 
it was the applicant who accepted the offer. 
The acceptance was made and the contract 
completed in Bombay and, therefore, the Mun- 
sif of Rae Bareli has no jurisdiction to 
try this case.: 

I allow thisapplication, direct that the plaint 
be returned to the respondent for presenta- 
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tion to the proper Court, and order the res- 
pondent to pay the costs of the applicant here 
and the Court below. 

Application allowed. | 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND Crvin APPRATL No, 121 or 1908. 
October 22, 1908. 
Present :—Mr. Evans, A. J. ©. 
MUSTAFA, ALI, RAJA—Deraxpaxt— 


APPELLANT 
versus 
GANGA BAKHSH SINGH— Pramtrer— 
RESPONDENT. 


Cual Procedure Cade (Act XIV of 1882), 38, £2,438— 
Mortgages entitle’ both to foreclose mortgage ant to 
poasession—Suit tor possession ouly, whether barred — 
Plea set up in second appeal, 

A mortgagee is not debarred from sning for 
possession only, merely because, according to the terms 
of the deed, he was also entitled, on the date when 
he instituted his suit, to foreclose the mortgage. 
Sections 42 and 43 of the Civil Procedure Code do not 
mean that, when two remedies are open to 4 Plaintiff, 
he is bound to sue for both. An objection that the 
suit is barred under sections 42 and 43 cannot be en- 
tertained in second appeal 


Second Appeal against the decree of Pandit 
Sitla Prasad Bajpai, Subordinate Judge of 
Fyzabad, dated 31st January 1908, upholding 
the decree of Pandit Hazari al, Munsiff, 
Fyzabad, dated 18th September, 1907. 

Mirza Sami-ullah Beg, for the Appellant. 

Mr. E. Mantel, for the Respondent. 

Jadgment.—This was a suit by a mortgagee 
for possession of mortgaged property under a 
mortgage, dated the 28rd August, 1894. 
Under the terms of the mortgage the principal 
money was to be repaid in June 1895 and in 
default of payment the mortgagee was entitled 
to possession. Jt was also provided that he 
should hold possession fora term often years. 
It was further provided that, after the date 
on which the money was payable, the mort- 
gageo could demand his money and, if pay- 
ment was not made, the mortgagee could 
foreclose. The plaintiff impleaded a number 
of subsequent transferees, The Court of first 
instance granted the plaintiff a decree for 
possession holding that the suit brought within 
twelve years from June, 1895, was within 
limitation. An appeal was preferred to the 
Subordinate Judge by defendant No. 10 only 
and he raised several objections to the decree 
of the Court of first instance, all of which 
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were disallowed. He has preferred a second 
appeal and the only point now taken is that, 
as the plaintiff-respondent, as mortgagee, was 
entitled to foreclose on the date when he in- 
stituted this suit, he should not be allowed to 
ask for possession of the property according 
to contract. 

This contention is raised for the firsttime in 
this Court and, for this reason alone. I could 
hold that it cannot be entertained. But thecon- 
tention also fails upon the merits. It is 
urged that under sections 42 and 48, Civil 
Procedure Code, the plaintiff should include 
whole of the claim which he is entitled to 
make in respect of the cause of action, and if 
a porson entitled to more than one remedy in 
respect of the same cause of action omits to 
sue for any of such remedies, he should not 

` afterwards sue for the remedy so omitted. It 
does not mean that, when two remedies are 
open to a plaintiff, he is bound to sue for both, 
In this case it is not suggested that the res- 
pondent is not entitled to possession accord- 
ing to contract and, as his claim was filed 
within limitation, the Courts below were 
right in granting the relief he asked for. 
The appeal fails and is dismissed with costs. 
x Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sxconp Civiu Appear No. 134 oF 1908. 
October 22, 1908. 
Present :—Mr. Chamier, J. C. 
RAM SARUP AND ANOTREER—IJEFENDANTS— 
APPELLANTS 
versus 

BINDRA PRASAD-Phaintier—-Responpunt. 

Ciril Procedure Code (Act XIV uf 1882). 35. 618, 582 
and 588 (26)-—Heference to Arbitrator uf whole oaso— 
Power to maks anard directing payment by instalments 
Modification by Court—Award, meaning of—sA ppeal, 

In a suit for money where all matters in dispute are 
roferred to au arbitrator, he has power to determine 
not only the amount to be paid but also the mode of 
payment and can, therefore, direct payment by metal- 
ments. The word ‘award, in the last sentence of a. 
522 of the Cıvıl Procedure Code, means the award as 
given by the arbitrators and not as amended by the 
Court under section 528, Jawahir Singh v Mul Rai, 
8 A. 449, followed. Kalu v. Khaw Din, 18 P. R. 1906, 
not followed. 

An appeal lies against a decree passed in accordance 
with a modified award. 

Second appeal against the decree of M. 
Muhammad Ain-ul-Haq, officiating Subordi- 
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nate Judge, Gonda, dated 24th January. 1908, 
reversing the decree of Babu Hem Chandra 
Sen. Munsiff, Utranla, dated 2nd July, 1907, 

Babu Lachman Daa, for the Appellants. 

Babu Ishrt Dayal, for the Respondent. 

Judgment.._In this case the respondent 
sued the appellants for recovery of Rs. 300 
(principal) and Ra, 255 (interest), on a 
document, dated December the 24th, 1908. 
The Munsif dismissed the suit. 

The respondent appealed to the Subordinate 
Judge who remitted the case for further 
evidence. That evidence was taken when the 
case was called on again by the Subordinate 
Judge. The parties prayed that the matters in 
dispute between them might be referred to 
the arbitration of one Gur Parshad. The 
arbitrator awarded the respondent Rs. 400 
divecting that it should be paid in certain in- 
stalments. The respondent objected to that 
portion of the award which directed payment 
by instalments and the Subordinate 
purporting to act under section 51 






under section 518. According 
there is no appeal against the 
Subordinate Judge. A contrary 
in the cas of Jawahir Singh v. 


lants are certainly entitled under section 588, 
clause (26), of the Code to appgal against the 
order of the Subordinate Judge modifying the 
award and if that modification jis struck out 
a fresh decreemust be passed sẹ that the result 


(1) 13 P, B. 1806. 
(2) 8 A. 449, 


Ka eer 









yu 
| 
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I prefer the view taken by 
gh Court and Ishall actinac- 
! Upon the merits there can 
it the arbitrator had power to 
at also Ulfmoney should be pad by in- 
p. there matters in dispute between 
the deeree -e referred to him and as held 
eppndent Jawahir Singh v. Mul Raj (2) 
ves. ‘ve, the arbitrator had power to 
mais wi) only the amount to be paid 

belo yamode of payment. 
appe le, allow this appeal and in lien of 
the Subordinate Judge, I give the 
decree in accordance with the 
order as to costs in the Courts 
the respondent should pay the 

f costs of this Court. 

alppeal allowed. 


DH JUDICIAL COMMISSIONER'S 
COURT. 
Finer Cron Appean No. 60 or 1908. 
October 29, 1908. 

Present :—Mr. Piggott, A. J. O. 
JADU NATH BASAK AND OTHERS— 
DerexDAnts——A PPELLANTS 

VErsUus 


RAM NARAYAN AND ANoTHER—PLAINTIFYS 
— AND RAJ KISHORE AND ANOTHER— 
Darenpants—ResPONDENTS. 

Genel Procedura bude (Act XLV of 1882), ss. 100, 108, 
157 and 540--Decree Ex parte ~Appesl, grounds of/— 
Contentions permisible in appeal, 

A defendant agninst whom an er parte decree has 
been passed, is entitled to appeal against it, instead of 
resorting to the procedure provided by section 108 of 
the Civil Procedure Code But his contentions on 
appeal must be limited either to questions of law or 
such arguments as arise upon the evidence which the 
Plaintiff has placed upon the record. He can also 
contest the propriety of the first Court’s order refusing 
the adjournment askod for by the defendant. He is 
not entitled, howover, to rely on precisely the same 
grounds as could have been urged by him in an apph- 
cation under section 108, made to the Court of first 
instance, an appellate Court has no jurisdiction to 
accept the appeal on these very grounds and to re- 
mand the suit for re-hearing 

Jonardan Dobey v. Ramdhone Singh, 23 C. 738; 
Ashraf-un-niesa v. Lehareaua, 8 O 272, Parvati Shanker 
Durya Shankar v Bat Naval, 17 B 733, followed 

Lal Singh v Kunjan, 4 A. 887, Habib Bakhsh v. Baldeo 
Parshad, 23 A 107, not applied. Sadhu Kiishna Ayyar 
v Kuppan Ayyangar, 30 A. 54, dissezted from 


First appeal against the decree of Babu 
Mathura Prasad, Subordinate Judge, Unao, 
dated 18th June, 1908. 
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Babu Jiban Krishna Banerji and Babu Prabhat 
Ohandra Gupta, for the Appellants. 

Pandit Gokaran Nath Misra, for the Res- 
pondents, 

Jadgment.-Tho plaintiffs in this case are 
the sons of one Raj Kishore, and the suit is 
brought by them against their father and against 
a number of persons holding a decree which 
they were seeking to execute against Raj 
Kishore, the relief claimed being a declaration 
that certain property belonged exclusively to 
the plarutiffs and was not hable to attachment 
or sale under the decree against Raj Kishore. 
Tho suit was filed on the 9th of September 
1907. Some difficulty was experienced in 
gotting process served upon one of the decree- 
holders, but the first seven defendants, who 
were also decree-holders, appeared and 
filed a written statement. Issues were fixed 
on the 7th of April 1908, and the case 
was put down for hearmgon June 15th to 
19th, the firat three days being for the de- 
fendants’ evidence and the two last for that 
on behalf of the plaintiffs. On June lth, 
1908, the pleader representing the first seven 
defendants applied for anadjournment. This 
was refused, and the case was ordered to be 
taken up againon June 18th for the plaintiffs’ 
evidence. Onthe refusal of his application 
for an adjournment, the pleader representing 
the answering defendants stated that he had 
no instructions to do anything but apply for 
an adjournment, and that he consequently 
withdrew from the case. He was not present 
on June 18th, when the caso was heard ex 
parte and a decree given in favour of the plaint- 
iffs. {he appellants now before me are the 
first seven defendants, and the preliminary 
objection has been taken on behalf of the res- 
pondents to the effect that this appeal should 
not be admitted, no application having been 
made to the Court of first instance to set 
aside its ex parte decree under the provisions 
of section 103 of the Code of Civil Procedure. 
The point of law thus raised is one which has 
givenrise to considerable differences of opinion. 
It would appear that Act VIII of 1859 con- 
tained an express prohibition of appeal from 
et parte decrees. In Act X of 1877 this 
prohibition wasremoved, bnt there was nothing 
in section 840 which expressly conferred a right 
of appeal against an ex parte decree. On this 
differences of opinion arose. The point was 
considered bythe Full Bench ofthe Allahabad 
High Court in Lal Singh and, others v, 
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Kunjan and others (1), and it was decided, 
by a majority only, tbat an appeal against an 
ex parte decree by a defendant who had not 
adopted the remedy provided by section 108, 
Civil Procedure Code, was not admissible 
under the provisions of section 540, as it then 
stood. On the other hand the Calentta High 
Court, in Ashrafunutissa and another v. 
Lehareanxz (2), came to the conclusion that 
such an appeal was admissible, but it seems 
to me of great importance to notice that the 
learned Judges held the appeal admissible 
subject to a qualification. These are their 
words :— 

“ Ifa defendant instead of resorting to the 
procedure provided by section 108 appeals 
direct against an ce parte decree, he of course 
lies under this disadvantage that he has no 
evidence of his own to depend upon. He has 
not the advantage which he might have obtain- 
ed by cross-examining the plaintiff's witnesses, 
and his contention on appeal must be limited 
either to questions of law or such arguments 
as arise upon the evidence which the plaint- 
if has placed upou the record.” This was 
the state of opinion in the two High Courts 
when by Act XIV of 1882 the following 
words wore added to section 540:— An 
appeal may lie under this section from an 
original decree passed er: parte. ” Jt seems 
yeasonable to suppose that this amendment 
was mado with direct reference to the 
difference of opinion which had arisen 
between the two High Courts, Theuse of the 
word “may,” in the paragraph above quoted 
instead of the word ‘shall,’ which appears 
in the first part of the section, must be 
considered as having some significance. In 
my opinion. it is as if the Legislature had 
gaid, “As there seems to be some doubt on 
tho point we mako it clear that the mere 
fact of a decree having been passed ez 
parte does nob prevent an appeal against it 
from being admissible under this section, ” 
By implication at least the Legislature would 
appear to have endorsed the view taken in 
Ashrafunnisst v. Lehareate (2). The 
Calcutta High Court has in fact strictly ad- 
hered to the sante view in Jonardan Dobey v. 
Ramdhone Singh and others (8); but the 
Madras High Court has expressly dissented 
from it in Sadhu Krishna Ayyar v. Kuppan 

(1) 4 A. 387. 

(2) 80 272 
es 28 0.,/38. 
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Ayyangar and others (4). same ground 
not merely that a defendant ?2 an applien 
decree has been passed ex pariP Stance und Š 
availed himself of the remedy; an #ppell, Hi > 
tion 108, Civil Procedure Co the ap aro 
appeal against the decree undhang the p eal 
of section 540, on precisely tHigh C anit 
as could have been urged by hiddle co Sure 
tion made to the Court of firrka, y ne 
tho former section, but ti defen da a 
Court has jurisdiction to act ong a 
on these very grounds and to te decr aa 
for re-hearing. The Bombay fop H 
may be said to have steered a by th 3 
In Parvati Shankar Durga Shi, h 9 
Naval (5), it was held that th. ag 
in a case very similar to the prese “i” 
entitled to appeal against an ex pate 
on the ground that an application 
journment ought to have been grante 
lower Court, but that the appellate Co 
no jurisdiction to remand the case und 
tion 562, Civil Procedure Code, thou 
might, if it thought proper, have proceede 
call for or to record additional evidence un 
sections 568 and 569, Civil Procedure Co 
It appears to me that the view taken by t 
Madras High Court can scarcely be accept: 
involving as it does the assumption of a pov 
of remand presumed to be in some way - 
herent in an appellate Court, independently 
the provisions of section 562, Civil Procedi 
Code. Itis true that in Habib Bakhsh a 
others v. Baldeo Prasad and others (6), i 
Allahabad High Court would seem to ha 
pronounced in favour of some such inher 
power of remand; but the doctrine is, in a 
caso, not one to be extended without the cle 
est necessity. In a case like the present t 
party aggrieved by the order of the first Cor 
had one clerr and adequate remedy under i 
law, and I do not see why the jurisdiction 
the appellate Court should be strained 
order to provide him with another. In : 
opinion the defendant appellant is entitled 
invoke the interference of this Court with x 
erence to any point apparent on the face 
the record as it stood when the ew parte dec 
was passed by the Court of first instance, | 
is not entitled to ask the appellate Court 
take upon itself the work which could hr 
been done by the Court of first instance un 

(4) 30 M Bt. 

te) 17 B. 733. 

8) 23 A. 167. 
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section. 108 of the Code of Civil Procedure. 
The effect of the principle here laid down 
would be that a defendant who had never 
appeared before the first Court at all would 
be restricted to an appeal within the narrow 
limits laid down by the Calcutta High Court 
in the two rulings already quoted. In the 
present case, however, the defendants 1 to 7 
had appeared and had filed their written state- 
ment. I feel no hesitation in following the 
Bombay High Court to this extent that I hold 
them to be entitled to contest the propriety of 
the lower Court’s order of June 15th, 1908, 
which refused the adjournment asked for by 
their pleader. In the event of their satisfy- 
ing me that this order was on the face of it 
one which the lower Court ought not to have 
passed, I should have proceeded under sec- 
tions 568 and 566 of the Code of Civil Pro- 
cedure ; but the appellants must first satisfy 
me on the face of the record, as it stands, that 
there ig some adequate reason why further 
evidence should be admitted, before I will 
even consent to consider the affidavit which 
they have put in along with their appeal. 
“Now, I have already set forth at length the 
proceedings of the lower Court with reference 
to this suit. The only additional point worth 
noticing is that the defendants had taken no 
steps to procure the attendance of any 
witnesses on their behalf, although an adjourn- 
ment of two months and eight days had been 
granted, when the 15th of June was fixed for 
hearing thedefendants’ witnesses. Thelearned 
pleader who applied for the adjonmment 
on June 15th stated that his clients were re- 
sidents of Dacca in Eastern Bengal, and that 
the case was being managed on their behalf 
by a general attorney who had just sent him 
a telegram stating that he was unable to be 
present on account of illness. Admitting the 
probability of there being some element of 
truth in this representation, it still appears to 
me that the lower Court was right in reject- 
ing the application for adjournment. The 
defendants could scarcely, in any event, have 
claimed that they were entitled after what 
had happened to obtain the issue of process 
from the Conrt for the attendance of any wit- 
nesses on their behalf. The utmost they 
could have asked, and T may add the utmost 
that-I have myself been now asked to do on 
their behalf, would have been that they should 
be allowed an opportunity of cross-examining 
the plaintiffs’ witnesses and arguing the points 


of law involved. Now, such opportunity they 
did actually obtain, the case not being taken 
up forthe plaintiffs’ evidence until June 18th. 
A telegram, despatched immediately after the 
application for a longer adjournment made on 
June 15th had been rejected, would surely 
have enabled some representative of the de- 
fendants to veach Allahabad on June 18th. 
Even if this was not qnite poasible, ancl it is 
suggested to me that the defendants’ agent 
actually reached Allahabad on June 19th, 
there was nothing to prevent the pleader 
whom the defendants had engaged from ap- 
pearing in Court on June 18th and doing the 
best he could, or at least urging upon the 
Court the propriety of its granting him the 
small concession of not commencing the ex- 
amination of the plaintiffs’ witnesses until the 
following day. Nothing of this sort was done, 
and in my opinion the action taken by the 
pleader for the defendants in withdrawing 
from the cise on June 15th puts the present 
appellants out of the Court. 
I dismiss this appeal with costs. 
Appeal dismissed, 


BOMBAY HIGH COURT. 
First Crvi APPBAL No. 45 or 1907. 
November 11, 1908. 

Present :—The Hon'ble Mr. Basil Scott, Chief 
Justice, and Mr. Justice Batchelor. 
MADHUSUDAN PARVAT—Dnarenpant— 
APPELLANT 
versus 


SHREE MADHAV TEERTH—Puarntire— 
RESPONDENT, 

Cinal Procedure Code t Act XIV of 1882), &« 11— 
Suite rel ting ta precedence or pritilege betwen purely 
religius functionaries, rot maintainable —Liguity— 
Tiluntary afferinga—Inprau tion. 

To decide disputes as to precedence or privilege 
between purely religious functionaries is no part of 
the business of the Civil Courts nor will they grantin- 
junctions to provent preachers from preaching where 
they like, under any title they please, provided no 
office or property is disturbed or interfered with. 
Therefore, a suit for interforonce with a mere digmity, 
for recovery of voluntary offerings which may have 
been received by a preacher, Rad not another preacher 
appeared and attracted those offerings, or for an injunc- 
tion to restrain the receipts of such offerings in future 
cannot be maintained in a Oivil Court. Sri chkunkur 
Dharti Swani y Nidhi fanqayah Charant, 8 M IA 
198 (217); 6 W.R 39 (P O.), Sungippi y. Goyapp, 
2B 416; Ruma v Suiram, 6 B. 116; Boyter v. 
Dodsworth, (1796) 6 T. B. 681, referred to, 


332 


INDIAN CASES. 


[1909 


MADHUSUDAN PARVAT v. SHREE MADHAV THERTH. 


U. N hakere (with Mr, G. N. Thakore), 
for the Appellant. 

The Hon'ble Mr. D. A. Khare (with Mr. 
U. E. Trivedi). for the Respondent. 

Judgment. 

Scotr, C. J—The plaintiff brought this 
suit fora declaration that the defendant is 
not entitled to the style, title and dignities of 
a Shankaracharya and that he is not entitled 
to call for or receive any offerings from the 
people of Ahmedabad and other places in 
Gujerat either in his assumed capacity of a 
Shankaracharya or of a Shankaracharya of 
the Jotir Math or of a branch of that Math, 
for an account of the money received by the 
defendant as a Shankaracharya in Gujerat 
with a decree for payment to the plaintiff of 
the sum found to have been so received by the 
defendant, and for an injunction restraining 
the defendant from styling himself a Shankara- 
charya in Gujerat and from claiming or 
receiving offerings in Gujerat as a Shankaracb- 
arya or as a Shankaracharya of the Jotir 
Math or of a branch of the Jotir Math of 
Badrinath. The Subordinate Judge made a 
declaration that the defendant is not entitled 
to call himself a Shankaracharya of the Jotir 
Math of Badvinath or of a branch of it at 
Dholka and to claim or receive any offerings 
from the people of the Judicial District of 
Ahmedabad in his assumed capacity of a 
Shankaracharya of the Jotir Math of 
Badrinath or of the so-called branch of it at 
Dholka and an injunction against the defend- 
ant so styling himself and claiming or receiv- 
ing offerings. He held, howover, that the claim 
for an account and recovery of offerings receiv- 
ed by the defendant was unsustainable as the 
offerings might or might not have been made 
to the plaintiff. From tho decree of the Subor- 
dinate Judge the defendant has appealed to 
this Court. 

It is not disputed that the religions reformer 
Shankar about the 8th century, A. D.. estab- 
lished four Maths or Monasteries for Sanyasis 
or Ascetics in the North, South, East, and 
West of India, namely tho Jotir Math at 
Badrinath in the Himalayas, the Shringeri 
Math in Southern India, the Sharada Math at 
Dwarka in Gujerat and the Govardhan Math 
at Puri in Cuttack. 

The name Shankaracharya, which means 
“the preceptor Shankar,’ properly belongs to 
the reformer Shankar alone bnt after his 
death some of his leading followers appear to 


have adopted the name asa title ; probably, as 
Mr. Ghose in his work on Hindu law (p. 784) 
suggests, because they thought themselves in- 
carnations of the reformer. 

The doctrines of Shankar having obtained 
a permanent footing in India there naturally 
arose in the course of centuries other 
preachers besides the Mohunts of the original 
Maths who claimed to be incarnations of the 
founder and established new Maths in his 
honour. On the other hand, the original Maths 
did not continuously preserve their early pres- 
tige. Thus we find the Mohunt or head of 
the Shringeri Math writing in Shake 1774 
(A. D. 1852) to the Mohunt of the Sharada 
Math a letter (Exhibit 833) in which he 
thought it necessary to make “ a statement of 
the conventional practice bearing in mind the 
disrespect with which it is treated in the pre- 
sent generation.” He relates how the Acha- 
rayas of the Govardhan and Jotir Maths de- 
graded themselves to the position of Gosains 
and thus these two Maths remained without 
any Acharaya although the Govardhan Math 
was subsequently revived by a Sanyasi from 
Gongak Nakhal. He describes bow Sanyasis 
of the Shringeri Math have established Maths 
and set themselves up falsely as independent 
Acharyas and he combats the doctrine that 
any branch Maths can exist. He then proposes 
that certain areas should again be recognised 
as the territories of the respective Maths. We 
note from the report in 8 Moore’s Indian Ap- 
peals p. 199 that it was proved or alleged in 
the case of Shri Stunkur Bharati Swami v. 
Sidha Lingayah Charant? (1), that the Shrin- 
geri Savasthan bad, by 1835 A. D., been divid- 
ed into five or six Maths, the Swamis of each 
of which claimed equal privileges as suceessors 
of Shankar. 

It is claimed on behalf of the defendant that 
his predecessor in 1872 established or ve-es- 
tablished the Jotir Math at Dholka. This was 
not the first time that rival Shankaracharyas 
had appeared in Gujerat: thus the witness 
Maneklal Keshowlal (Exhibit 244) states that 
in Gujerat before Raj Rajeshwaranand, the 
defendant's predecessor, two other Shankara- 
charyas had come but as they proved to be 
false they went away. 

The establishment of the Math at Dholka, 
followed by visitations and preaching by its 
Mohunt in various parts of Gujerat, caused 
dissention amongstthe Smart Brahmins partic- 

(1) 3 M, I. A. 198, 217; 6 W. R. 39 (P. 0.) 
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ularly at Sidhpur and soon aroused opposi- 
tion from the Mohunt of the Sharada Math. 

The opposition was based upon practical as 
well as sentimental grounds for it is custom- 
ary for a successful preacher to receive 
money offerings from his admirers and the 
attraction of followers to the Dholka Mohunt 
involved the withdrawal of probable or possi- 
ble donors of offerings from tho Dwarka 
Mohunt. In order to put a stop to the com- 
petition of the Dholka Mohunt, the plaintiff, 
in 1887, with the concurrence of his preceptor, 
the then Mohunt of the Dwarka Math, filed a 
criminal complaint at Sidhpur against Raj 
Rajeshwaranand, the then head of the Dholka 
Math, charging him with cheating by personat- 
ing the Shankaracharya of the Jotir Math. 
This complaint was dismissed and three other 
complaints of a similar nature brought against 
Raj Rajeshwaranand by Brahmin followers 
of the Dwarka Mohunt suffered the same 
fate. 

The present suit is the first attempt made 
in a civil Court to challenge the vight of the 

ccupant of the Dholka Math to preach as a 
Shankaracharya in Gujerat. 

It is contended on the plaintiff's behalf that 
he has, throughout that part of India where 
Gujerati is spoken, the exclusive privilege of 
preaching as a Shankaracharya and receiving 
the offerings of the followers of Shankar. This 
contention is based upon passages in certain 
versions of the Mathamnaya or traditional 
precepts of the Maths produced by some of the 
~ plaintiff’s witnesses. 

There is no authoritative version of the 
Mathamnaya and witnesses for the defendant 
have produced other versions of it which differ 
in material particulars from those relied upon 
by the plaintiff. Thus the plaintiff's versions 
after prescribing certain territorial limits for 
each Math contain the following precepts (see 
Exhibit 335, paragraphs 25 and 26), “The 
head preceptors should never enter into each 
other’s territories, that is the rule. Good rules 
would be violated by transgression of the 
boundaries. It gives rise to an abode of quar- 
rels; one should avoid that”. 

The defendant’s versions do not contain 
these precepts nor any definition of territorial 
limits. It is not argued that the Mathamnaya 
was composed by Shankar himself and a learn- 

-ed witness for the plaintiff Anandshanker 
Bapubhai says that he has not read any work 
of the first Shankarin which he has defined 


the territories of the Maths. If there ever 
was any strict reservation of areas for the 
Mohunts of the different Maths, certain facts 
proved in the case indicatethat the reservation 
has long been disregarded. Thus in recent times 
the Mohunt of the Shringeri Math and the 
deputy of the Mohunt of the Goverdhan Math 
have Visited Gujerat and taken offerings from 
their admirers, while the plaintiff's predecessor 
visited Mathura and Benares and received. 
offerings in those places. Again when Raj 
Rajeshwaranand, the defendant’s predecessor, 
came to Sidhpur in Gujerat as a Shankara- 
charya it is on record that the plaintiff who 
was then a disciple of the Mohunt of the 
Sharada Math made a mental obeisance in his 
honour. 

It is clear from the above references to the 
evidence that the plaintiff has not succeeded in 
proving any exclusive and unbroken customary . 
privilege for himself and his predecessors to 
preach and receive offerings as Shankarachar- 
yas in Gujerat. But even if hehad succeed- 
ed in discharging this burden, hia suit would 
still fail, unless he could show that his claim 
was of a civil naturesuch as the Court will 
entertain : see Civil Procedure Code, s. LI. 

To decide disputes as to precedence or 
privilege between purely religious function- 
aries is no part ofthe business of the Civil 


.Courts nor will they grant injunctions to pre- 


vent preachers from preaching where they 
like, under any title they please, provided no 
office or property is disturbed or interfered 
with. The Subordinate Judge has treated 
the case as one of disturbance of an office, 
namely, the office of Mohunt of the Sharada 
Math, although his decree is to restrain the 
defendant from styling himself Shankara. 
charya of the Jotir Math and from claiming 
or receiving offerings in that capacity. Here 
there is clearly a confusion of ideas. The office 
of Mohunt of the Sharada Math is in uo way 
endangered by the detendant’s action m claim- 
ing to be a Shankaracharya of the Jotir Math, 
nor are voluntary offerings, made to Shankara- 
charyas in Gujerat, fees claimable as of right 
by the holder of the plaintiff’s office. The 
office, its property and appurtenant fees 
remain absolutely unaffected by the dcfend- 
ant’s action, The defendant has never tried 
to represent himself. or pass himself off as the 
Mohunt of the Sharada Math. The conclusion 
arrived at by the Subordinate Judge that the 
defendant was not truly the Shankaracharya 
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of the Jotir Math could not help the plaintiff's 
case. Even if wo assume that conclusion to 
be correct, it was irrelevant, for if the plaintiff 
~ had an exclusive privilege of preaching which 
could be enforced in a civil Court, it could 
not matter what the real status of the defend- 
ant might be, while if he had no such privilege 
his suit must fail. The appearance of the 
defendant and his predecessors as Shankara- 
charyas in Gujerat may have affected the pres- 
tige as preachers of the heads of the Sharada 
Math but for interference with amere dignity 
no suit can be maintained: See per Lord 


Campbell in Sr Sunker Bharti Swami v.' 


Sidha Inngayah Charanti (1); Sangappa v. 
Gangappa (2); Rama v. Shivram (8). Their 
appearance may also by attracting offerings 
to themselves have reduced the sums which 
would have been received by the Sharada 
Mohunts as voluntary offerings; but for volun- 
tary offerings received no suit will lie: See 
Boyter v. Dodsworth (4). On this ground the 
Subordinate Judge seems to have refused an 
account, though he inconsistently granted an 
injunction to restrain the receipt of further 
offerings. 

For the above reasons we hold that this suit 
is not maintainable. We allow the appeal, set 
aside the decree, and dismiss the suit with 
costs throughout on the plaintiff. 

Cross-objections dismissed with costs. 


Decree reversed. 
2) 2 B. 476. 
i 6B 116 


4) (1796), 6 T. R 681. 





CALCUTTA HIGH C'OURT. 
Crv Rove No. 273 or 1909. 
February 16, 1909. 
Present :—My. Justice Sharfuddin and 
; Mr. Justice Coxe. 
Inve TADAB CHANDRA CHAKRAVARTI 
—PLEADER— PETITIONER. 

Legal Practitioners Act (XVII of 1879), ss. 7, 12, 18 
and 14—High Court Rules--Ru'e 25—Ultra vires— 
Renewal of Certific te—Cetificate of character, ~ 
. Rule 25 of the High Court rules, made under sec 7 

of the Legal Practitioners Act, which lays down that 
with his application for renewal of his oortificata, a plead- 
or shall file a certificate ef character from the prosiding 
officer of the Court in which he practises, can only be 
regarded as consistent with sections 12 to 14 ot the Act, 
if the expression “certificate of character” is construed 
ns meaning nothing more than a certificate that the 
presiding officer is not aware of uny misconduct of the 
pleader justifying action under those sections, 
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Where pleader applied for renewal of his cetifi- 
cate appending to his application a cortificato by the 
Manaf, in whose court he practises, that the Munsif 
knew nothing aguinst Ins character, thepleadar is en- 
titled to the renewal of hia certificate and the District 
Judge cannot refuse to renew it, because he had formed 
an unfavourable opinion of the pleader’s character, 
when tho latter had been the defendant m a case cited 
by the Judge. 

Rule against an order of the District 
Judge of Dinajpur, dated January 2, 1909. 

Mr. K. Chaudhri and Babus Mohini Mohun 
Chakravarti and Broj Lal Chakravarti, for the 
Petitioner. 


Judgment.—-The Petitioner in this case is a 
pleader practising in the Munsif’s Court ag 
Jalpaiguri. At the end of 1908, in accordance 
with the rules, he applied for a renewal of his 
certificate, appending to his application a certifi- 
cate by the Munsif that he knew nothing 
against his character. He had, however, been 
the Defendant in a case tried before the Dis- 
trict Judge and that officer had formed an 
unfavourable opinion of his character. Accord- 
ingly he refused to renew the certificate. 
The Petitioner has obtained this rule on thé, 
District Judge to show cause why the certifi-\ 
cate should not be renewed. 

The point is not free from difficulty, Sec. . 
7 of the Legal Practitioners Act lays down 
that a pleader at the end of the year “ shall, 
subject to any rules consistent with this Act, 
which may from time to time be made in this 
behalf by the High Cow, beentitled to have his 
certificate renewed.” Rule 25 of the rules 
made under the Act lays down.that with his 
application for renewal the pleader shall file a 
certificate of character from the presiding 
officer of the Cowt in which he practises.” 
If this rule, therefore, is consistent with the 
Act, it would seem that if the certificate of 
character is not filed, the pleader is not entitl- 
ed to renewal. 

We do not think, however, that the rule 
can be said to be consistent with the Act, so 
far as it requires a certificate of character, 
unless all real meaning is taken away from 
the expression., The presiding officer, as in 
the present case, may know nothing about the 
pleader, and a certificate to the effect that he 
knows nothing about the pleader can hardly, 
without straining language, be called a certifi- 
eate of character. Or the presiding officer 
may even think the pleader to be not of good 
character, though his misconduct may not be 
so bad as to require the intervention of the 


Vol. I] 


ALI MAHOMED V EMPEROR. 


Court under sec. 13 or 14 of the Act. In 
such a case also the presiding officer should 
not, if honest, give a certificate of character. 

Bat it could hardly have been the intention 
of the Legislature that the presiding officer of 
the Court in which a pleader practises should 
thus practically have it in his power, without 
any enquiry, to suspend a pleader for an in- 
definite time. Sees. 12 to 14 prescribe by 
what proceedings a pleader may be suspended 
or dismissed. and we think that rules fiamed 
under sec. 7 must bo consistent with these 
sections. The present rule can only be regard- 
ed as consistent with these sections f the 
expression ‘certificate of character” is con- 
strued as meaning nothing more than a certifi- 
cate that the presiding officer of the Court 
is not aware of any misconduct of the pleader 
justifying action under secs. 12 to 14. Such 
a certificate could hardly be regarded as a 
certificate of character in any ordinary sense 
of the words, but unless the words are con- 
strued in this way we think the rule cannot be 
lawfully enforced. 

It is true that in the opinion of the learn- 
ed [istrict Judge the Petitioner has been 
guilty of misconduct that justifies action under 
seé. 13. The District Judge considers that 
he effect of: his judgment in the suit brought 

P against the Petitioner was to establish that 
the Petitioner had embezzled Rs. 5,090. 
In his judgment, however, all that the Dis- 
trict Judge said was that the Petitioner's de- 
fence was not genuine, and that he delibe- 
rately. tried to confuse the Court. This may 
or may not be regarded as reasonable cause 
for suspension or dismissal under sec. 13, but 
at present the wholo matter is sub judice, as 
the Petitioner has appealed from the decision 
of this District Judge, and we wnilerstand 
that the appeal has been admitted, There 
papers, therefore, will be put up for considera- 
tion immediately after the disposal of the ap- 
peal. But for the present we think that the 
Petitioner is entitled to the renewal of his 
certificate and accordingly we make the rale 
absolute. 
Rule made absolute, 
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CALCUTTA HIGH COURT. 
Crimtyan Reviston Cases Nos. 1137, 1138 
AND L141 or 1908. 

November 24, 1998. 

Present —Mr. Justice Holmwood and Afr. 
Justice Sharfuddin, 

ALI MAHOMED—Prtrtioxer 
versus 
EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act T of 1898), er 233, 234— 
Property stolen Jiom tuo diferent persons at aco d ffei- 
ent trunes-—-Porveasion of stolen property—Jomt trma! 

Ono trial for two offences, for having been found in 
possession of stolen property belongmg to two different 
persons and stolen at two different times, 18 illegal and 
without jurisdiction 

Subramania Iyer v. King-Emperor, 25 M. G61, 5 C. 
W. N. 866 (P. 0.) and Nanda Kumar v. Emperor, 11 
0. W N. 1128, followed. 

Banu Miya ı Empress, 90. 371, not followed. 


Rule against the order of the Sessions 
Judge of Tipperah, dated August 6, 1908, 
modifying that of the Deputy Magistrate of 
Comilla, dated June 20, 1908. 

Facts :—It was reported to the police by a 
person that on the 6th December 1907, a 
theft was committed in his house and certain 
things were stolen. Some time after that, 
another man reported that on the night of July 
14, 1907, a theft took place in his house. The 
house of the petitioner having been searched 
by the police, certain articles were found which 
wore identified by those complainants as be- 
longing to them, but which the petitioner 
claimed as his own. 

Both these cases were hoard and tried te- 
gether and the petitioner was convicted under 
sec. 411, I. P. Code, and sentenced to rigorous 
imprisonment for 18 months in each case. On 
appeal the conviction and sentence were 
affirmed. The petitioner moved the High 
Court. 

Mr. Khundhkar and Babu Haris Chandra Roy, 
for the petitioner. 

No one for tho Crown. 

Judgment.---This is n rolo issued on the 
District Magistrate of Tipperah to show cause 
why the conviction of the Petitioner should 
not be set aside on the ground that he conld 
not be tried for two offences for having been 
found in possession of stolen property belong- 
ing to two different persons at different times. 

We feel ourselves bound by the rulings of 
this Court in the case of Nanda Kumar Sirkar 
v. The Emperor (1), which was passed after 


(1) 110. W. N. 1128. 


ah 
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the Privy Council ruling in Subramania Iyer 
v. The King-Emperor (2). The ruling which 
the learned Sessions Judge quotes per contra 
from Manu Miya v. The Empress (8), has to 
all intents and purposes been set aside by the 
judgment of the Privy Council. That being 
s0, the rule will have to be made absolute and 
as the trial was illegal and without jurisdiction 
a fresh trial upon each set of charges will 
have to be held. Should the Petitioner be 
convicted in either or both of the trials, the 
sentence of 9 months’ rigorous imprisonment 
which he has already served must be taken 
into consideration in passing sentence. 

With regard to the rule in the case of 

Pandav (Rev. 1138 of 1908), which was issued 
on the same grounds, the same order mutatie 
mutandis will be passed and the rule will be 
made absolute for a new trial on each set of 
pases. 
In the case of Nekbur Ali (Rev. 1141 of 
1908), in which a rule was issued on the same 
ground and on the same Magistrate, the rule 
also be made absolute on the same terms. 


Rules made absolute. 
2)5C. W. N. 866 ,25 M. 61. 
g 90. 871. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No 904 of 1908. 
November 28, 1908. 

Present: —Mr. Justice Sharfaddin and 

Mr. Justice Coxe.. ` 
ALI MAHOMED KHAN—2xp Partr— 
PETITIONER 
VETEUS 
TARAK CHANDRA BANERJI—Isr 


PARTY— OPPOSITE PARTY, 

Criminal Procedure Code (Act F of 1898), s8. 4 (k), 
145,and 350—Proceeding under 8 146-—"Enquiry?-—— 
Transfer of Magtstvate—Buccessor taking up care 

An enquiry under tho Criminal Procedure Code does 


_ not merely mean an enquiry into an offence its mean- 


ing is considerably wider and extends to enquiries into 
matters which are not offences. Proceedings under 
s. 145 of the Code are enquiries. - 

Therofore, when a Magistrate, who was enquiring into 
acase under s 145, is transferred and another comes 
in his place, the new Magistrate is tp be regarded as 
the successor of thé other, and can deal with the pro- 
coeding, under s 350 of the Code, which onght to be 
construed with all reasonable liberality. 

'” Rule against the order of the Deputy Magis- 
irate, Moulvi Ahmedulla, of Serajgunge, dated 


June 10, 1908. 


Mr. Garth, Babus Sarat Chandra Ray Chou- 
dhury and Oharu Chandra Ohattucharyya, for 
the petitioner. , 


Mr. Dunne ond Babu Horendra Narayan 
Mitter, for the opposite party. 

Judgment.—T his is a case under sec. 145, 
Cr. P. C., in which the Magistrate has placed 
the first party in possession. The Peti- 
tioner obtained a rule from this Court on the 
Magistrate to show cause why this order 
should not be set aside, firstly, on the ground 
that the case had not been transferred to the 
file of the Magistrate who actually disposed of 
it; and, secondly, because in dealing with the 
case the Magistrate did not confine his atten- 
tion to the question of possession. 


It appears that the case was at one time in 
the file of the Deputy Magistrate, Babu Lalit 
Chandra Guha, and was ultimately disposed 
of by Moulvi Ahmedulla. Babu Lalit Chandra 
Guha was transferred in the course of the 
case and the case was taken up by Moulvi 
Ahmedulla and it is contended that that officer 
had no jurisdiction to dispose of it. \ 

See. 350, Cr. P. C., lays down that when- 
ever any Magistrate ceases to exercise juis- 
diction in a part-heard case and is ade 
by another Magistrate, who has and who oxer- 
cises such jurisdiction, the Magistrate so 
succeeding may deal with the case. 

It is argued that this section has no ap- 
plication, firstly, on the ground that proceed- - 
ings under sec. 145 of the Code are not en- 
quiries; and, secondly, on the ground that in 
this particular case Babu Lalit Chandra Guha 
was not succeeded by Moulvi Ahmedulla. 

In our opinion both these contentions fail. 
As regards the first point, enquiry is defined 
ander sec. 4 of the Code as including every 
enquiry other than a trial conducted under 
the Code by a Magistrate. Under sec. 147 a 
Magistrate is authorized to enquire into the 
matter, to which that section applies, in the 
manner provided by sec. 145; and this ap- 
pears to us to indicate that proceedings under 
sec, 145 are enquiries. It is clear also from 
sec. 117, Cr. P. C., that proceedings relating 
to orders requiring persons to keep the peaco 
are also enquiries. It has been argued by the - 
learned Counsel for the Petitioner that an 
enquiry under the Code can only be an en- 
quiry into an offence but these sections to 
which we have referred soem to indicate that 
its meaning is considerably wider and extends 
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to enquiries 
offences. 

As to the question whether Monlvi Ahmed- 
ulla succeeded Babu Lalit Chandra Guha, we 
think that it 15 only common sense to con- 
strue sec. 350 with all reasonable liberality. 
When there is only one Deputy Magistrate at 
a station, if he is transferred and another 
comes in his place, it appears to us perfectly 
reasonable to regard the new Magistrate as 
his successor. To take any other view would 
require the Magistrate of a Snb-division who 
has but one assistant to recall the whole file 
of that assistant into his own hands whenever 
the -fssistant was changed. Whether there is 
more than one Deputy Magistrate at Seraj- 
gunge we have no means of knowing, though 
we may say that itis not usual in a Sub-di- 
vision where there is a Sub-divisional Magis- 
trate, that there should be more than one 
Additional Deputy Magistrate of first class 
powers. Now in this case we find that Babu 
Lalit Chandra Gubareferred to Moulvi Ahmed- 
nlla as his successor and Moulvi Ahmedulla 
npc to Babu Lalit Chandra Guba as his 


into matters which are not 


predecessor. Apparently when Lalit Babu 
yeas transferred, a day or two elapsed before 
/Moulvi Ahmedulla arrived, and the Sub-di- 


? visional Magistrate on that duy recorded an 


order to the effect that as the new Deputy 
Magistrate had not joined, thé’ case should be 
put up on the following day. It appears from 
a perusal of his order that the Sub-divisional 
Magistrate did not regard the case as being 
on his own file and merely passed orders to 
keep the proceedings alive until the duly 
authorized Magistrate arrived. So far as we 
can gather from this case, Moulvi Ahmedulla 
must be regarded as the successor of Lalit 
Babu, and in that case sec. 350 cures any 
defect in the former officer’s jurisdiction. 
With regard to the second ground of the 
rule, it appears that the Deputy Magistrate, 
although he went into several matters with 
which perhaps it was not absolutely necessary 
for him to deal, yet by no means lost sight oftho 
question of possession. He refers to a good 
deal of evidence on the qnestion of possession. 
amongst which we notice decrees under sec. 9 
of the Specific Relief Act, obtained by 
the tenants of the first party which are said 
to have been duly executed. Nor does he over- 
look the question of actual possession immedi- 
ately before tho proceedings under sec. 145, 
Cr. P. C. It appears that six months be- 


fure these proceedings the Sub-divisional 
Magistrate placed the first party in possession. 
That order was subsequently set aside by this 
Court and then these proceedings were insti- 
tuted. With respect to these matters the 
Deputy Magistrate says:—“I now turn to 
Mr. Cravens judgment again. He found 
possession with the first party on the 12th 
January, 1907. He maintained them in po- 
ssession and that possession was not disturb-. 
ed by the reversal of his order in the High 
Court. A few months later the present pro- 
ceedings were (vawn and the disputed chur 
was attached. Honce the state of things that 
existed at the time of Mr. Craven’s visit 
continued till the date of the present pro- 
ceedings, and there is no doubt that possession 
is with the first party.” This shows that the 
Deputy Magistyate’s attention was directed to 
the qnestion of the possession at the import- 
ant time, that is to say, immediately before 
these proceedings were instituted. It has been 
argued on behalf of the Petitioner that what 
the Deputy Magistrate meant was that al- 
though Mr. Craven's order was set aside by 
this Court yet the right to possession continu- 
ed, but we do not think that this is what the 
Deputy Magistrate intended. Jt appears to 
us that the only possible meaning of the re- 
marks which we have quoted is that although 
the High Com:t set aside Mr. Craven’s order 
awarding possession to the first party, yet 
still the actual possession remained with the 
first party and was not disturbed by the High 
Court’s order. The Deputy Magistrate must 
have known perfectly woll that the legal effect 
of Mr. Cyraven’s order was entirely done away 
with by the order of this Canrt, and, there- 
fore, when he says, “possession was not dis- 
turbed,” wo must assume that he means the 
actual possession and not the legal right to 
possession 

- On these findings the Deputy Magistrate 
was in onr opinion perfectly correct in dispos- 
ing of the case under sec. 145, Cr. P. C., 
in favour of the party whom he believed to be 
in possession at the time the proceedings wero 
instituted. 

The rule is accordingly discharged. 
le discharged, 
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MOTILAL KALYANDAS 0, BAI OGHHA. 
BOMBAY HIGH COURT. 
Omar Revision No. 176 or 1908. 
n December 16, 1908. 


Present Theo Hon’ble Mr. Basil 2 


_ Scott, C. J. and Mr. Justice Batchelor. 
MOTILAL KALYANDAS—Periri0ner 
LerEus 
BAI OCHHA—Respoxpent. 

Guardians and Warde Act ( VITI of 1890). ss. £1 (3), 
45-—Bombay Ciril Courts Act (XIV of 1860), 8. 9— 
Guardian managing minor's estate through gunastia— 
Gumasta-appointed by Court on guardians applative 

—Misappropriation by gumasta—Responsibility of 
guardian—Summary procedure, - 

When section 41 (3) of the Guardians and Wards 
Act says that “ the Court may require a guardian to 
deliver any property in his possession or control,” 16 
means the property in his actual possession or control, 
and does not include all property for which ho inay, 
by tho application of the law of Principal and Agent, 
bo made legally responsible. The summary proceduro 
prescribed in the section can only be applied when 
there is no room for reasonable doubt as to the guar- 
dian being in possession of certain property of the 
ward. A guardian canuot be ordered in a summary 
way, either under this section or s 9 of tho Bombay 
Civil Courts Act to pay to the estate of tho ward any 
money lost by the fraud of a gumasta, through whom 
he was managing the estate and who had been ap- 
pointed with the sanction of the Court. 

The remedies for contumacy and recngancy provided 
by s. 49 of the Guardians and Wards Act aro 
altogethor inappropriate whero bona fide question of 
fact and Jaw is raised and which cannot conveniontly 
be decided in a summary way. 


Mr. Raikes (with him Mr. D. A. Shah and 
My. H. D. N anavati), for the Applicant. 
Mr. G. S. Rao, for the Oppdment. 


Judgment, —In this case one Motilal Kalian- 
das has applied to this Court under s. 622 
of the Civil Procedure Code, 1882, on the 
ground that an order has been made against 
him by the District Judge of Ahmedabad for 
the payment of Rs. 2,748. without jurisdic- 
tion. 

Motilal Kaliandas was nppointed guardian 
of the property of one Fulchand in November 
1904, and early in 1905, owing to the death 
of the sole surviving partner of a firm in 
which the minor was interested, he applied to 
the Court for sanction to appoint a gumasta 
to manage the firm’s business; that appli“ 
cation was sanctioned, and a man named 
Narmadashankar was accordingly appointed 
gumasta on the 13th of February in that year. 

In August 1906, the minor Fulchand died 
and on his death the guardianship of Motilal 
terminated, but there was no adult legal re- 
presentative to recover the estate in the hands 
of Motilal. 
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Accordingly afresh guardian had to be 
appointed of the minor widow Lalita who had 
survived Fulchand, and the choice of the 
Court again fell upon Motilal as guardian. 
This appointment of the guardian of Lalita 
was made on the 15th of November 1906. 

Tt appears that Narmadashankar during all 
this period continued as gumasta of the firm. 
In July 1907 Motilal discovered that Nar- 
madashankar had been forging signatures on 
dividend warrants and getting payments for 
his own use of dividends upon shares which 
formed part of the property of the deceased 
Fulchand, and Motilal then obtained from the 
Court sanction to prosecute Narmadashankar 
but the latter absconded and the sanetion 
to prosecute was consequently not made 
use of. 

On the 20th of December 1907, the District 
Judge appointed the Deputy Nazir of his Court 
as guardian in place of Motilal. The Deputy 
Nazir reported that Rs. 2,748 had been lost 
during the guardianship of Motilal, of which 
Rs. 1,507-9-0 was during Fulchand’s ieee 
and the balance during the guardianshij 
behalf of Lalita. 

The District Judge then referred it to the 
Second Class Subordinate Judge to determin 
whether the applicant had discharged his 
duty under ss., 27 and 37 of the Guardians 
and Wards Act, and the Second Class 
Subordinate Judge reported against Motilal. 

Motilal took exception to the report. The 
District Judge heard the exceptions and 
framed issues, and: in the result has ordered 
the applicant-to pay tothe estate all the money 
lost by the fraud of Narmadashankar within’ 
one month, 

Tt is said on behalf of the opponents that 
this order was justified by the terms of s. 41 
(3) of the Guardians and Wards Act, and 
if not by the terms of that section, then by 
the terms of s. 9 of the Bombay Civil Courts 
Act of 1869. 

Now s. 41 (3) of the Guardians and Wards 
Act is a section providing for a very summary - 
procedure which can only be applied with- 
out hardship in cases where there is no room 
for doubt as to the guardian being in posses- 
sion of certain property of the ward. It 
provides that “when for any canse the powers ` 
of a guardian cease, the Court may require 
him or, if he is dead, his representative to de- 
liver, as it directs, any property in his posses- 
sion or control belonging to the ward.. 


wa 


Vol. 1] 
LALTA PRASHAD 0, SURAJ KUNWAR. 


and s. 45, which is a section dealing with the 


penalties for contumacy, provides that “if a- 


person, who has ceased to be a guardian, or 
the representative of such a person, fails to 
deliver any property or accounts in compli- 
ance with a requisition under s. 41 (3), the 
person, guardian or representative shall be 


liable, by order of the Court, to fine not exceed- ` 


ing one hundred rupees, and incase of vecu- 
sancy to further fine not exceeding ten rupees 
for each day after the first, during which the 
default continues, and not exceeding five 
hundred rupees iù the aggregate, and to de- 
tention in the civil jail until he undertakes 
to dgliver the property which he has been or- 
dered to hand over.” g 

It is obvious, we think, from these pro- 
visions that the powers conferred on the Court 
aro only applicable in cases in which there is 
no room for reasonable doubt. We, therefore, 
hold that s. 41 (8) must be read according to 
the ordinary meaning of the words used, and 
that when the section says that “the Court 
may/require a guardian to deliver any pro- 
perty in his possession or control,” it means 
thé property in his actual possession or con- 
tfol, and does not include all property for 

hich he may by the application of the law 
of principal and agent be made legally res- 
ponsible 

Now in the present case, Motilal has been 
made responsible for property which was mis- 


appropriated by Narmadashankar by frauds * 


both upon the estate and upon the companies 
in which the estate was interested ag share- 
holder. 

The applicant contends that he is not li- 
able under the circumstances for the act of 
Narmadashankar; that Narmadashankar was 
appointed with the sanction of the Court; and 
that he, Motilal, is in no way responsible for 
what has happened. 

That raises a question of fact and law 
which cannot conveniently be decided ina 
summary way. The remedies for contumacy 
and recusancy provided by s. 45 are altogether 
inappropriate where a bona fide question, such 
as this, has arisen. 

We, therefore, think that the Court had no 
jurisdiction in the circumstances of the case 
to order the payment of the money under s. 
41 (3) of the Guardians and Wards Act. 

Then it has been suggested in argument 
that because s. 9 of the Bombay Civil Courts 
Act gives the District Judge an administra- 
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tive control over the Courts and officers of tho 
Courts subordinate to him, therefore he can 
decide a difficult judicial qnestion such as this 
in @ summary manner and without any right 
of appeal being allowed to the person proceed- 
ed against. It isan argument which does 
not commend itself to us. In our opinion the 
section just referred to lends no support to 
the procedure followed in this case. 

For these reasons, we set aside the order of 
the District Judge. In so doing we do not in 
any way decide the question which arises with 
regard to the defalcations of Narmadashankar 
and it hasnot been contended on behalf of 
Motilal that he is not lable toa regular suit 
in which the question of his lability can be 
properly determined. His only complaint has 
been that he shonld not be condemned to 
make payment of this sum without the ordi- 
nary right of appeal given to civil litigants. 

With regard to cosis, if any suit is filed 
against the applicant within four months for 
the recovery of the sums lost to the estate 
by Narmadashankar’s fraud, the costs will 
abide the result of that suit. If no such suit 
is filed within the four months, the applicant 
may apply to this Court for an order for costs. 

Order set aside. 





ALLAHABAD HIGH COURT. 

Mis Ciu Appzan No. 230 or 1908. 
February 12, 1909. 
Present—Siv George Knox, Judge, and 
Mr. Justice Griffin. 

LALTA PRASHAD—APPELLANT, 
tersus 
SURAJ KUNWAR AND orHers— 
RESPONDENTS. 

Limitation det (XV of 1877), Sch. IT, Act 179, Exp. 
1-——-Hwecution upplicationagainst some judgment-debtors 
only, whether, saves time against all gudgment-debtors. 

A. decree was passed jointly against several persons, 
some of whom were minors. The decree-holder applied 
to exevute the decree only against the minors Sub- 
sequently the decree, so far as 1t affected the minors, was 
declared inoperative, on a suit on behalf of the minors 
The decree-holder then applied to execute the decree 
against the remaining judgment-debtora. Held, that 
the execution applications against the minors only 
were effective against all the fdilemant debtors for 
the purpose of saving limitation within the meaning 
of Exp. 1 of Art 179, Sch. IT of the Limitation Act, | 

Execution First appeal from the decision 
of the Subordinate Judge of Cawnpore, dated 
12th May 1908, , 
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Sunder Lal (with him Moti Lal), for the 
appellant. 

Satish Ohandra Banerji, for the respond- 
ent. 

Judgment.—Lalta Prashad was one of two 
decree-holders, in whose favour a decree was 
passed for the recovery of money from certain 
judgment-debtors, two of whom were, at the 
time, when the decree was passed, minors, 
viz., Kundan Lal and Balbahadar Prashad. 
The decree was passed jomtly against them 
under the guardianship of their mother, a 
married woman, whose husband was alive, 
and against others who were majors at the 
time. The decree bears date, the 17th Novem- 
ber 1900. It was carvied into appeal up to 
this Court and the decree was affirmed on the 
19th April 1903. Thereafter execution was 
taken out against the minors onthe 24th 
August 1904, When these execution proceed- 
mgs were bemg taken ont, the minors 
were still represented by the lady, who had 
represented them throughout the suit. It 
then occurred to the minors or some one on 
their behalf that the decree, so far as they were 
concerned, was a decree that could be chal- 
lenged inasmuch as, when it was obtained, the 
person who purported to represent them was 
not legally qualified to do so. They, accord- 
ingly, brought a suit to have the decree set 
aside and the execution proceedings were for 
the time stayed by order of the Couwt. The 
suit was dismissed by the Court in which it 
was first brought and the deeree-holders at 
once resumed their application for execution, 
again naming the lady already mentioned 
as guardian. In the meanwhile, an appeal 
was brought on behalf of the minors and on 
the Ist July. 1907, it was held by this 
Court that the decree, obtained on the 17th 
November 1900, was inoperative as against 
the minors. Thereupon, the decree-holders 
lost no time in taking ont execution proceed- 
ingsagainst theother defendants. The defend- 
ants raised two objections, firstly, that there 
was an understanding between the decree- 
holder and themselves that the decretal money 
should be in the first instance realized from 
the property of tho minors, and secondly, that 
the application, in the years 1904 and 1905, 
was of no effect and in consequence the present 
application was time barred. 

The Court very properly refused to go into 
the former of these objections and as regards 
the latter it held-that the application was 
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time-barred. It accordingly rejected the ap- 
plication for execution and the decree-holder 
Lalta Prashad under the guardianship of 
Gajadhar comes here in appeal. a 

He contends that the executions taken out 
by lum ın 1904 and 1905, though taken out 
againstthe minors only, are, under the provi- 
sions of Art. 179 Schedule 2, Act KV of 1877, 
applications which take effect equally against 
the present respondents, and if they be held . 
good, then.the present application is not time 
barred. On behalf of the respondents it was 
contended that the decree being, so far as the 
minor was concerned, null and void, the ap- 
plications of 1904 and 1905 were applicasions 
to execute a null and void decree and cannot 
have the effect of keeping the decree alive 
against the other judgment-debtors 

No case directly bearing upon this question 
has been placed before us and the matter is 
not free from difficulty. But after careful 
consideration of the words, used in Expl. l 
of Art. 179, Schedule 2, of the Limitation 
Act, we are prepared to hold that the applica- 
tions, atthe time when they were made, namely 
in 1904 and 1905, were applications in accdrd- 
ance with law to the proper Court for 
execution. Although, for the purposes of 
section 235 of the old Code of Civil Procedure, 
they were in the names only of Kundan aa 
Balbadhar and the guardian who was not a 
legally qualified guardian, yet in effect they 
were, as they ran, in the names of the other 
judgment-debtors also: or, to use the exact 
words of Expl. 1, although taken out against 
the minors only, they did take effect against 
all the judgment-debtors. 

To hald otherwise in the present case would 
have this effect that minors would escape from 
the decree and then under the cover of the 
escape of minors, the majors would escape 
from the effect of the decree and the decree- 
holder is left fruitless. This being so, we 
think we are not putting an undue strain upon 
ihe explanation. We hold that the applica- 
tion for execution is not time barred. 

We. accordingly, set aside the decree of the 
lower Court and return the application to the 
Court below with direction to re-admit itin its 
original number in the register and to dispose - 
of it according to law. Under the circum- 
stances wo make no order as to costs. 

Appeal allowed. 
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ABDUL KHAYAR V. REAZUDDIN AHMAD. 


CALCUTTA HIGH COURT. 
Mis, Crvm Aperan No. 319 or 1908. 
February 24, 1909. 
Present :—Mr. Justice Sharfuddin and Mr. 
Justice Coxe. 
ABDUL KHAYAR ABDUL HAQUE 
CHOWDHRY—Decree-HorpEr—APYELLANT 
VETSUS 
REAZUDDIN AHMAD CHOWDHURY 
JUDGMENT-DUBTOR——RE8PONDENT. 
. Execution of dec ee—Sale ect aside-—Fraud of decree- 
holder—Contimuation of execution proceedings—Limita- 
tion $ 

Whenever an execution sale is set aside, even if it 
is sọ amde on account of the deerce-holder’s fraud, his 
subsequent proceedings for execution are n continuation 
of the frst 5 

Therefore, whore the first application for execution 
was made on tho 28th April 1904 and the property of 
the Judgment debtor was sold but the salo was set 
aside at the instance of the judgment-debtor on tho 
18th May 1907, on tho ground of fraud on the part of 
the decree-holder, who then applied on the 26th Sep- 
tember 1907, for cxecution 

Held, that the question of limitation docs not arise, 
as tho decree-holder was entitled to ask the exe- 
cutign Court to dispose of his first application, and his 
present application was no more than a prayer to dis- 
pose of his first application 
/ Duarkanath v, Anandrao, 20 B. 179, Roghuxandan ~. 

hugoo, 17 C 268, Raghunath Sahay v. Lali Singh, 23, C 
397 and Thahur Prasad v Abdul Hasan, 23 A 13, dis- 
tinguished. 

Appeal from the order of the District Jndge 
of Noakhal, datedFebruary 17, 1908, revers- 
ing that of the Munsif of Feni, dated January 
8, 1908. 

Moulvi Nuruddin Ahmed, for the appellant. 


Babu Jadu Nath Kanjilal, for the respondent. 


Jadgment.—tThis is an appeal against the 
order of the District Judge of Noakhali. dated 
the 17thFebruary 1908 

The facts of the case are that the decree- 
holder, who is the appellant before us, 
after obtaining a mortgage decree, took ont 
execution of that decree on the 28th April, 
1904. The mortgaged property was sold and 
the execution proceedings above referred to 
were, therefore, struck off. 

In the month of February 1906, the judg- 
ment-debtor applied to the executing Com 
to set aside the sale on the ground of fraud, 
under section 244 of the old Civil Procedure 
Code. The Munsiff rejected the application 
but the sale was set aside by the appellate 
Court on the 18th May 1907, on the ground 
of the fraud of the decreec-holder. 

On the 26th September 1907, the decree- 
holder put in his present application for exe- 
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cution. He was opposed, by the judgment- 
debtor on the ground that the application was 
barred by limitation. 

The first court disallowed tho judgment- 
debtor’s objection and held that the present 
application was a continuation of the appli- 
cation of the 28th April 1904, 

The judgment-debtor then appealed to the 
District Judge who held that, inasmuch as 
the sale was set aside on the ground of fraud 
on the part of the decvee-holder, the decree- 
holder could not be allowed to take advan- 
tage of his own fraud. Asit was his own 
fraud which had created an obstacle in the 
decvee-holder’s way and caused the interrup- 
tion of the proceedings and not any action of 
the judgment-debtor or any third party or of 
the Court, the decree-holder, in the opinion 
of the learned District Judge, was not entitled 
to trent his present application as a con- 
tinuation of his execution petition of the 28th 
April 1904, On the above finding, the learn- 
ed District Judge held that the present appli- 
eation was time barred, having been filed more 
than three years after the 10th June, 1904, 
which was the date on which the sale fees had 
been paid. The decree-holder has preferred 
the present appeal to this Court. 

Tbe only question to be decided in this 
appeal is whether when the sale was set aside 
by reason of the decree-holder’s own fraud, 
his present application should or should not 
be tveated as a continuation of his first appli- 
cation. 

The appellant before us contends that in- 
asmuch as his first application for execution 
became infructuous by reason of the sale hav- 
ing been set aside, he is relegated to the posi- 
tion that be held on the 28th April, 1904, 
and hence his present application 18 not a 
fresh application for exeention but only s 
continuation of his application of the 28th 
April 1904 

On behalf of the respondent (udgment- 
debtor), it 1s contended that as the sale was 
sct aside and the execution consequently 
obstructed by reason of the fraud of the decree- 
holder, the present application cannot be 
regarded as a continuation of the former pro- 
ceeding and is, therefore, time barred. 

It has been argued on behalf of the decree- 
holder that asa matter of, fact the former 
judgment of the District Judge setting aside 
the sale reveals no finding of real fraud at all. 
The judgment has been read tous and we 
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must admit that there is much ground for 
this complaint. But the decision is final be- 
tween the parties and we cannot now go be- 
hind it. We must take it as settled that the 
sale was set aside in consequence of the decree- 
holder’s frand. It appears that this fraud 
was practised by the decree-holder after his 
first application for execution. We have, 
therefore, to decide whether, granting that 
such a fraud was committed, its effect would 
be to debar the decree-holder, when the sale 
was set aside, from taking out execution more 
than three years after his last application to 
the Court to take a step in aid of execution. 


Wo have been referred to many authorities 
but none of them appears to be applicable to 
the facts of the present case. We, however, 
propose to discuss those authorities, and point 
ont the difference between those cases and 
the present case. 


Dwarka Nath Appajt v. Anandrao Ram 
Chandra (1). In this case an application for 
execution of a decree was presented on the 
17th July 1890. A notice under section 248, 
C. P.C. (Act XIV of 1882), was issned on the 
18th July 1890. The process fee for sexvice 
of the notice being deficient, the decree-holder 
paid the deficiency on the 29th August 1890. 
On the 22nd August 1893, the decree-holder 
presented a fresh application for execution. 
Tt was held that the second application was 
time-barred as the payment of additional 
Court fee was not an application to the Court 
to take a step in aid of the execution of a 
decree within the meaning of the Limitation 
Act. Itappears that in that case the pay- 
ment of the deficiency in Cowt fee was in 
compliance with the Court’s demand for that 
deficiency and that hence the payment of that 
deficiency was not in aid of the execution. 
On the strength of this authority, it is contend- 
ed that the clecree-holder’s application is time 
barred on the ground that it was the decree- 
holder's own conduct that interrupted the exe- 
eution. But in this reported case we find 
that thefe was no bar to an application for 
execution being made within three years of 
the last application to the Court to take a 
step in aid of execution. In the present case 
it was impossible fox the decree-holder to 
wpply for exetution so long as the sale was 
uot set aside, The papers before us do not 
show whether he was ina position to apply 


(1) 20 B, 479. 
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for an order under section 90 of tho Transfer 
of Property Act. 

The next case cited is Raghunandun Pershad 
v. Bhugoo Lall (2). In this case a decree 
was obtained on the 7th March 1881, and in 
execution of that decree the yudgment-debtor’s 
property was attached on the 11th June 1883. 
Ona claim by athird party, a two-thirds 
shave of the attached property was released 
by the executing Court. With regard to this 
two-thirds share, the decree-holders instituted 
n declaratory suit and the result of this suit 
was that the two-thirds share remained releas- 
ed. The order of the High Court on appeal 
in that suit was on the 22nd July 1887. 
During all this time there was no bar to the 
decree-holders’ proceedings against the one- 
third unreleased share of the attached property. 
After the order of the High Court above 
referred to the decree-holders applied ou the 
15th August 1887, for execution of their 
decree in respect of the remaining one-third 
share. On the above facts it was held that 
the application was barred. It was observed 
in this case that the decree-holders could, 
notwithstanding the order in the claim cas 
have prosecuted their application for execution 
against the one-third share which was not 
released in the claim case, their application 
was for the sale of that third share. of the 
property and there was no bar then to their 
enforcing the execution of their decree against 
that third share. In the -present case there 
was 8 positive bar against any application for 
execution. Sale had already taken place and 
so long as the sale was not set aside the decree- 
holder could not ask the Court to execute a 
decree which had been fully satisfied unless 
perhaps the decree-holder was entitled to an 
order under section 90. 

Raghu Nath Sahay Singh v. Lalji Singh (8). 
This was a case in which the judgment- 
debtor had himself purchased the property 
benamt. Ib was held by the High Comt in 
this case, more than three years after the exe- 
cution petition, on which the sale was held, 
that the property was purchased, by the judg- 
ment-debtor himself in the name of another. 
The decree-holder, thereupon, applied for exe- 
cution and it was held that this application 
should be regarded as a continuation of his 
first application. On behalf of the respond- 
ents itis contended on the above authority 
` (2) 17C 268 

(8) 23 0. 397, 
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that the sale in that case was set aside through 
the fault of the judgment-debtor and hence 
the second application was correctly treated 
as A continuation to the first. Jn the present 
appeal it is contended that the sale was set 
aside through the frand of the decree-holder, 
and that his present application, therefore, 
should be treated as time-barred. We do not 
think, however, that. in the present case the 
question of limitation really arises There is 
on the record the cecree-holdev'’s first appli- 
cation dated the 28th April 1904. The sale 
took place in consequence of that petition. 
All“the proceedings taken on that application 
have now been set aside and the decree-holder, 
therefore, is now entitled to ask the executing 
Court to dispose of his first application which 
was certainly within time. And his present 
application is no more than a prayer to dis- 
pose of his first application. 

The learned District Jndge has relied on 
the gase of Thakur Prasad v. Abdul Hasan (4) 
and/the passage relied upon by lim was as 
follows —“ A long chain of rulings, begin- 
ning with, Parasram v. Gardnar (5) and 
extending down to Raghu Nath Sahay 
Singh v. Lalji Singh (3), has uniformly 
maintained that a decree-holder’s proceedings 
could only be held to be legally continued 
when the interruption to the execution of the 
decree was not occasioned by any fault or 
laches of his own but either by the successful 
objection of a judgment-debtor or a third 
party which interrupted the execution proceed- 
ings or by some obstacle interposed by the 
Court.” The above quotation appears to be a 
part of the argument for the respondents of 
that case. But the leaned Judges of that 
Court accepted the principle in the following 
observation :— If we held the view that the 
decree-holder had been guilty of laches, we 
should not be prepared to come to his 
assistance.” It appears that in this case the 
decree-holder’s application for execution was 
dismissed for want of prosecution. He was 
called upon to deposit an extra rupee and file 
ù copy of the decree and as he did not do go, 
the application was dismissed. The facts of 
this case are distinguishable from those of the 
present case. From the report of the case it 
appears that the decree-holdev had failed in 
his initial application for execution by a de- 
fault in payment of the extra rupee and in 


82 23 A 13. 
(6) 1 A. 355. 
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supplying a copy of the decree; and hence no 
execution could proceed. Thecase was, there- 
fore, dismissed. In the present case, on the 
contrary, there was no laches on the part of 
the decres-holder in prosecuting his appli- 
cation on the 24th April 1904. This appli- 
cation was a complete application and nothing 
was required to be done before execution could 
proceed. And as a matter of fact the exe- 
cution did proceed and the property was sold. 
It is difficult to say that because the sale was 
procured by frand, the decree-holder must be 
responsible for the delay caused by all the sub- 
sequent proceedings taken at the instance of 
the judgment-debtor. It is hardly accurate 
to say that in taking advantage of the delay 
caused by these proceedings of the judgment- 
debtor which the decree-holder resisted, the 
decree-holder is taking advantage of his fraud. 
And if when an honest gale is set aside at the 
instance of the judgment-debtor, the decree- 
holders subsequent proceedings are a conti- 
nuation of the first, it is difficult to see how 
they can cease to be so if the sale was dis- 
honest. The honesty or dishonesty of the sale 
seems to us to have no logical bearing on the 
question, whether the subsequent proceedings 
are or are not a continuation of the former 
proceedings. 

In the above circumstances. we are of 
opinion that the present application for exe- 
cution dated the 26th September. 1907, is in 
continuation of the application of the 28th 
April, 1904, as by reason of the sale having 
been set aside. the latter is undisposed of. We, 
therefore, decree this appeal with cost 2 gold 
mohurs. The execution will proceed. 

Appeal allowed. 


BOMBAY HIGH COURT. 
URIMINAT Rer. No. 129 or 1908. 
February 3. 1909. 
Present:—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
EMPEROR v. DE SYLVA. 

Bombay Abkari Act (V of: 1878), ss. 9,483-—Sea 
Customs Act (VILL of 1878), e. 19—Invportation of 
Cocaine, . 

Section 9 of Act V of 1878 does not prohibit importing 
of cocaine generally: it merely prohibita its importa- 
tion unless duty has been paid, becanse cocaine is a 
thing liable to the payment of duty under the Indian 
Tariff Act. The intention and requirement of tho 
Section in the case of articles liable to duty under the 
Tariff Act are that the duty shall be paid. That in- 
tention and requirement can only be'dontravened 
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whan reasonable opportunity to pay the duty has 
been afforded and has been evaded. 

The mere entry into the harbour or tying up against 
the dock wall is not importing goods in contraven- 
tion of the obligation to pay duty. Therefore, such 
an import is not an import withim the meaning of a. 
43 of the Abkari Act. 

Tho word “import” as used in the Bombay Abkari 
Act includes by implication the conveyimg mto any 
part of the Presidency of Bombay by sea. 

The Hon’able Mr. Strangman, Advocate 
General, for the Crown. 

Mr. Lowndes, for the accused. 

4 Judgment. 

Huaton, J.—The questions which we are 

asked to answer are these— 


1. Whether the conveying ofa parcel of. 


cocaine in a ship with the intention that such 
cocaine shall be landed in Bombay amounts 
to an importation within the meaning of 
section 43, Bombay Act V of 1878, if the 
ship containing such cocaine 
(a) enters Bombay harbour 
(b) is tied up against the Bombay 
Dock wall ? 
2. Whether the Bombay harbour is a 
part of the Bombay Presidency within the 


meaning of section 43 of Bombay <Act V of . 


1878 P Í 

3. Whether a person who has committed 
the act referred to in question (1) has a locus 
pænitentiæ while the cocaine remains on board 
the ship and no attempt has been made to 
land it ? 

The first question involves a consideration , 
of the meaning of section 48 of Bombay Act 
V of 1878. That section makes penal the 
import of cocaine “in contravention of this 
Act or of any rule or order made under this 
Act.” It does not appear that anything has 
been done in contravention of any rule or 
order made under the Act. No rule or order 
thereunder exists, so far as we are informed, 
prohibiting or restricting the import of co- 
caine. There may have been & contraven- 
tion of an order made under section 19 of the 
Sea Customs Act. With that, however, we 
are not concerned. In the absence of any 
rule or order relating to the import of co- 
caine and made under Bombay Act V of 1878, 
all we have to do is to determine whether the 
bare provisions of the Act have been disobey- 
ed. It is said they have and section 9 of the 
Act is referred to. The Act may or may not 
give power to make a rule or order prohibit. 
ing or restricting the import of cocaine, but 
section 9 dtfes not, it seems to mé, prohibit 
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importing that drug generally ; it merely pro- 
hibits its importation unless duty has been 
paid, because cocaine is a thing liable to the 
payment of duty under the Indian Tariff Act. 
Having only the words of the Act itself, 
having no rule or order made under that Act, 
that is the only conclusion at which I 
can arrive. The intention and requirement 
of section 9 in the case of articles liable to 
duty under the Tariff Act are that the duty 
shall be paid. That intention and require- 
ment can only be contravened when reason- 
able opportunity to pay the duty has been 
afforded and has been evaded. So the 
import with which we are dealing 18 not an 
import within the meaning of section 43, un- 
less itis an import in contravention of the 
Act, that is, in the particular case put to us, 
in contravention of the obligation to pay duty. 
Ordinarily, we are told, duty is required to be 
paid on shore usually after the ship convey- 
ing the dutiable goods has come to rest im the 
harbour or dock. If this be so, tho mere 
entry into the harbour or tying up against 
the dock wall, is not importing goods in con, 
travention of the obligation to pay duty. 
Further discussion of the point is useless be- 
cause the facts have not been found by the 
Magistrate. 

So far I have assumed that on the facts 
stated there is an import and have only con- 
sidered whether such import is in contraven- 
tion of the Bombay Abkari Act. There is 
not, in my opinion, any doubt that the facts 
stated do amount toan import. That word 
is stated in the Act to include the conveying 
into any part of the Presidency of Bombay 
from any other part of India, and therefore 
by implication and having regard to the com- 
mon meaning of the word, must include the 
conveying into any part of the Presidency of 
Bombay by sea. The Bombay Presidency is 
defined in the Bombay General Clauses Act 
1904, to mean “the territories within the 
British India for the time being under the 
administration of the Governor of Bombay in 
Council.” 

It does not seem to be really doubted that 
the Bombay harbour is under the adminis- 
tration of the Governor of Bombay in Council 
but were doubt on this point to arise, it could 
be set at rest by ascertaining as a question of 
fact whether the harbour in whole or in part 
is or is not under the administration of the 
Governor of Bombay in Council, 
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The facts have not been fully stated to us, 
They may show that there has been such an 
evasion of opportunity to pay duty as to make 
the import punishable. That, however, is for 
the Magistrate to decide. He has referred 
abstract questions to us and not questions 
arising’ out of facts fully ascertained and 
stated. i 

In my opinion it 15 impossible to answer 
the third qnestion in a general form, and in 
any set of facts the answer would be so de- 


pendent on the facts as to be a matter which 


the Magistrate should decide for himself. 

The other questions referred do not, it seems 
to me, admit of moro preciso answers than 
those here given. 

T would advise the Chief Prasidency Magis- 
trate fox the future to refer questions only 
after he has found what the facts are, 

Cuanpavargar, J.—I cononr, 


1 
4 
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ALLAHABAD HIGH COURT. 
Sscoyp Crvin APPBAL No. 47 or 1908. 
| Feburary 17, 1909, 
Presént :—My. Justice Richards and Mr. 
Justice Karamat Husain. 

BABU BHIKHAM SINGH altas BABU 
GAYA SINGH AND OTHERS—DEFENDANTS — 
APPELLANTS 
versus 
SHANKAR DAYAL SINGH MINIOR AND 
OTHERS — P LAINTIFF8S-——RESPONDENTS. 

Transfer of Property Aot (IV of 1882). as. 68, 100— 
Usujructuary mortyage—Mortqaqor tahing further ad- 
ranecs from mortgagee on the sect ity af same property 

Morigage——Chaurge—Redemption, clog on—Corerant 
tu pay Inither adcances on redemption of fret mortgage 
— Whether mortgagor oan redeem first mortgage without 
redeaming subsequent mortgages or charges. 

The plaintiffa had mortguged certain property by 
way of usnfructuary mortgage. They subsequently took 
farther advances from the mortgagoos on the security 
of the same property and executed bonds similar in 
form to the first nsufructuary mortgage with covenants 
that whenever they would redeem tho first mortgago 
thoy will also pay the principal and interest due under 
the subsequent bonds, m which the mortgaged property 
was as fully specified as in the ongmal mortgage and 
which bore stamps as if they were possessory mort- 
gages Held, that the subsequent transactions created 
charges on the mortgaged property, and as such they 
did not constitute a clog on the equity of redemption. 
Muhammad Abdul Hamid v. Jawaj Mal, 260 A W.N. 
267, followed. Shzo Shankar v. Parma Mahton, 26 A. 
559, distinguished. 

Second Appeal from the decision of the Sab- 
ordinate Judge of Ghazipur. dated 28th day 
of August. 1907, 
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J. N. Choudhri, (with him M, Ji. Agarwala), 
for the appellant. 

O'Conor (with him Sunder Lal, and Haribus 
Sahat), for the respondents. 

Judgment.—This was a suit for redemption 
of a mortgage. The defendants pleaded that 
before the mortgage was redeemed a number 
of other mortgages or charges should also be 
redeemed. The first court gave tho plaintiffs 
a decree for redemption but on the condition 
that they should redeem not only the 
mortgages of the 9th July 1887, another mort- 
gage of the same date and a third mort- 
gage of the 29th May 1893, but they must 
also redeem four other mortgages, namely, 
one dated the 7th September 1893, another 
dated the 21st July 1894, anotber dated the 
2nd October 1894, and a fourth dated the 13th 
August 1897. ‘he lower appellate Court mod- 
ified the decree of the Court of first in- 
stanca by permitting the plaintiffs to redeem 
on payment of the amount dno onthe three 
mortgages first mentioned above and which 
are admitted in the plaint. The present 
appeal is brought by the defendants agamst 
the decree of the learned Subordinate Judge. 
The four documents dated vespectively the 
7th September 18938, the 2lst July 1894, 2nd 
October 1894 and the 13th of August 1897 
are in a similar form. They commence by 
a recital of the previous dealings between 
the parties. They refer to the prior mort- 
gages and thon they contain, with a slight 
variation, the following agreement on the part 
of the debtor:— ‘Whenever, in any year I 
shall pay the amonnt due under the mort- 
gage I shall along with ıb also pay the 
principal and the interest due under this 
document and ghall then take back the 
field and the document. JI shall bring no 
claim in the meantime” At the foot of 
the document the transaction is described 
as “a bond tacked on to mortgage.” Then 
follows a full specification of the property 
comprised in the mortgage. The several 
documents are stamped with the same stamp 
as they would bear if they were possessory 
mortgages. The learned Subordinate Judge 
in deciding ın favour of the plaintiffs pur- 
ported to follow the case of Sheo Shankar y. 
Parma Mahton (1). He held that the four 
bonds were “clogs” on the equity of redemp- 
tion and, therefore, void. There is no doubt 
that it is not competent for a mortgages to re- 

(1) 26 A 669, a 


246 
BHIKHAM SINGH V. GAYA SINGH. 


serve to himself any collateral advantage out- 
side the mortgage contract and if there be any 
provision or stipulation which will have the 
effect of clogging or fettering the equity of 
redemption, itis viod. But notwithstanding 
‘these well-known principles, there is nothing 
to prevent a mortgagor taking from the 
mortgagee a further advance, and making 
the mortgaged property security for 
such further advance. Transactions of this 
kind are of every day occurrence in England 
and we are unaware of any principle of law 
in this country that renders such a transac- 
tion illegal. Mr. O’Conor on behalf of the 
respondents argued that the four deeds were 
clearly not mortgages as defined by Section 
58 of the Transfer of Property Act and he 
contended that if they were not mortgages, 
we ought to follow the decision which we have 
already referred to. No doubt that case in 
many aspects resembled the present. There 
had been a prior usufructnary mortgage and 
when the mortgagor sought to redeem, the 
defendants pleaded a covenant in a simple 
money bond that the money due on the latter 
must be first repaid. A perusal of that case 
clearly shows that the whole decision of the 
Court depended upon the construction placed by 
the court on the document itself. At page 564 
we find the following passage :—-. We are un- 
able to agree with him,” (counsel for the 
defendants) “being clearly of opinion that the 
later bond does not create any charge what- 
ever on the property.” If we were satisfied 
that the four documents were simple money 
bonds creating no charge on the property our 
decision might be quite different. It is neces- 
sary, therefore, shortly to consider what is 
the nature of these documents. We have 
pointed ont that they are stamped as posses- 
sory mortgages and that full specification of 
the mortgaged property is. given just as 
would be given in a regular mortgage. At 
the time that the documents were executed 
the mortgagee was already in possession. It 
was, therefore, impossible to draw a regular 
usufructuary mortgage giving the mortgagee 
possession. We have no doubt whatever 
that what the parties intended to do, was 
to provide that the mortgagee should not be 
put out of possession until the further ad- 
vance was panid up as well as the first ad- 
vance. Mr. O’ Conor seys that it is essential 
to a creation of a mortgage that there should 
be a transf@r of an interest inm  apecific 
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immoveable property and there is nothing of 
this kind in the present case. Section 100 of 
the Transfer of Property Act defines a charge 
and provides for the manner in which it is to 
be enforced. “Where inmoveable property 
of one person is by’act of parties or opera- 
tion of law made security for payment of 
money to another and the transaction does 
not amount to a mortgage, the latter person 15 
said to have a charge on the property.” Read- 
ing these documents, we have not the least 
hesitation in saying that the parties intended 
that the mortgaged property should be made 
security for payment of the further’ advanc®s. 
We infer this intention from the language of 
the documents themselves. If then we are 
right in holding that the defendants had 
charges on the property, it remains to be 


considered whether their possession of these- 


charges constituted any defence to the claim 
of the plaintiffs to, redeem the ustfru- 
ctuary mortgage. In the case of Muhammad 
Abdul Hamid v. Jairaj Mal (2), the plaintiffs 
sought ‘to redeem a usufructnary mortgage, 
The defendants pleaded a covenant in a sub 
sequent simple mortgage that both the amount 
advanced on the usufructnary mortgage and 
the subsequent mortgage should be paid off 
at the same time. 
defendants were entitled to rely on the cove- 
nant. The learned Chief Justice says at page 
268 : “ It has been contended that the covenant 
contained in the later mortgage for payment 
of both the debts simultaneously is a clog 
onthe equity of redemption and, therefore, 
unenforceable. But it seems to us that we 
should be extending the rule, which forbids 
the imposition of a clog or fetter on redemp- 
tion, were we to hold that the agreement under 
consideration in this case falls under it.” It 
is true that in the case just cited the second 
mortgage was n regular simple mortgage. It 
is possible that in the present case the 


defendants’ security amounts to no more than. 


a charge. But for the purposes of the ques- 
tion before us we can see no distinction be- 
tween a simple mortgage anda charge. Un- 
der the provisions of section 100 of the 
Transfer of Property Act, the owner-of a 
charge is entitled to the benefit of all the 


provisions as to a mortgagee instituting a. 
suit for sale of the mortgaged property. We 


think that the appeal should be allowed. We 


accordingly allow the appeal, set aside the. 


(2) 26 A, W. N., 267, 


The court held that the” 


. 
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decree of the lower appellate Court and restore 
that of the Court of firat instance with costs 
including in this Court fees on the higher 
scale. Timo for payment is extended to six 
months from this date. 

, Appeal allowed. 


e 


ALLAHABAD HIGH COURT. 
First Crv, Arrear No 208 or 1907. 
March 12, 1909. 

Present :—Sir John Stanely, Kt., 
e Chief Justice and Mr. Justice Banerji. 
SAYED ZAKIR ALI-—PLAINTITE— | 

APPELLANT. 
versus 

Musammat UMATUL HABIB BEGUM 


AND OTHERS—DEFENDANTS-—RESPONDENTS. 

Lrusis Act (IT of 1832), 8 78 el, (e)--Rerocatoon of 
trust—_Limitation Act (XV of 1877) 8. 10—-Misappro- 
priation by trustee Limitation—ZLime vuns from the 
datefof misappropriation. 
debtor by an arrangement in writing made one 
of /nis creditors a trustee im respect of some of his 
perty for the payment of his debts No communi- 
ton of the arrangement was made to the creditors 
The debtor subsequently hypothecated a portion of 
the trust property to secure an advance made by 
the creditor who had been made trustee under the 
arrangement. The creditor afterward appropriated 
the property. Held, that the hypothecation bond sub- 
sequent to the trust arrangement under the cirenms. 
tances amounted to revocation. Held, further, that 
the time against the creditor who misappropriated 
began to run from the date of misappropriation 


First appeal from the decision of the Ad- 
ditional Subordinate Judge of Aligarh, dated 
9th February, 1907. 

Gokul Prashad, for the appellant. 

Abdul Majid (with him Sunder Lal), for the 
respondents. 

Judgment :—This appeal arises out of a 
suit brought by the plaintiff appellant to re- 
cover from the defendants, who are the legal 
representatives of one Khwaja Muhammad 
Yusuf, a sum of Rs, 32,000, under the follow- 
ing circumstances. One Itikad Ali died on the 
26th of August 1886, leaving him surviving 
ag his heirs his widow, Musammat Amir Begam, 
his sister, Bibi Begam and two nephews, Wazir 
Ali and Farhat Ali. Muhammad Yusuf was 
the son of Bibi Begam. Itikad Ali was heavi- 
ly indebted and for the payment of some of 
his debts he made an arrangement under a 
document dated the 25th of Joly 1886 Mu- 
hammad Yusuf was alleged in that document 
to be one of his creditors and it was provided 
jn it that the proceeds of the saleof certain 






indigo which was then being manufactured 
should be applied to the payment of the debts 
mentioned in the document. On the 9th of 
August 1886, he executed another document 
in favor of Muhammad Yusuf to secure an 
advance of Rs.7,000 and hypothecated in it 
among other property the indigo referred to 
above. Muhammad Yusnf, it has been found, 
appropriated the proceeds of the sale of the 
indigo, amounting to over Rs. 8,000, in the be- 
ginning of the year 1887. Among the cfedi- 
tora of Itikad Ali were his two nephews Wazir 
Ali and Farhat Ali. After Itıkad Ali's death, 
they sold to his other heirs their own shares 
in the inheritance of Itikad Ali and in 1888 
they brought a suit for recovery of the money 
due to them and fora declaration that the 
documents executed in favor of Muhammad 
Yusuf, to which we have referred above, were 
fictitious and not binding on them. On the 
llth of May 1889, they obtained a decree for 
recovery of the debts from the assets of Itikad 
Ali but the remainder of them claim was dis- 
missed. In execution of this decree they at- 
tached the proceeds of the sale of the indigo 
which had been appropriated by Muhammad 
Yusuf. This was in December 1893. In 1903 
they caused the proceeds of the sale of the 
indigo so attached by them to be sold by 
auction and the plaintiff purchased them on 
the 21st of Jane 1903. He now claims to reo- 
cover from the heirs of Muhammad Yusnf, 
who has since died, an amount representing 
the value of the indigo attached by Wazir 
Ali and Farhat Ali and interest thereon, and 
the total amount he claims is Rs 32,000, al- 
though the price, for which he purchased what 
he calls a debt due by Muhammad Yusuf, was 
Rs.2,125 only. The Court below has dismiss- 
ed the claim on the ground of Limitation, and 
on other grounds also which we need not con- 
sider for the purposes of this appeal. 

We are of opinion that the decision of the 
learned Subordinate Judge on-the question of 
limitation is correct. As we have said above, 
the indigo was sold and the proceeds of the 
sale were appropriated by Muhammad Yusuf 
in the early part of the year 1887. The right 
of the heirs of Itikad Ali tô this ‘indigo aceru- 
ed at the date of the appropriation and un- 
less Muhammad Yusuf can be regarded as a 
trustee on behalf of Itikad Ali, the right of the 
heirs of Itikad Ali-to the amount appropriat- 
ed by Muhammad Yusuf became time barred 
before the date of its attachmen® This is so, 
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whother the period of limitation is three years 
or 6 years, as contended for on behalf of the 
appellant. It is urged by tho learned Vakil 
for the appellant that Muhammad Yusuf was 
a trustee and that under section 10 of the Li- 
mitation Act, no limitation van against the 
plaintiff. The decision of this question depends 
upon the construction of the two instruments, 
dated the 25th of Jnly 1886 and the 9th of 
August 1886, mentioned above. Assuming 


“ that the document first mentioned is a deed of 


trust there is nothing to show that the trust, 
which purported to be a trust forthe payment 
of the debts of the author of the trust, had 
been communicated to the creditors. We 
may mention that the debt due to the two 
creditors Wazir Ali and Farhat Ali was not 
mentioned in the document of the 25th of 
July 1886. Therefore, under section 78 (Cl:c) 
of the Trusts Act, No: II of 1882, the trust 
was revocable at the pleasure of the author 
of the trust. He clearly revoked it so far at 
loast as the indigo is concerned by the subse- 
quent document of the 9th of August 1886 by 
which he hypothecated the indigo, which was 
then being manufactured, and which is the 


‘indigo referred to in the earlier document, for 


the debt due to Muhammad Yusuf alone, se- 
cared by the later document. Therefore, at 
the time when Muhammad Yusuf appropriat- 
el the proceeds of the sale of the indigo, he 
had ceased to holdthe character of trustee even 
if it be assumed that he was appointed trustee 
under the document of the 25th of July 1886. 
In this view it is immaterial whether the 
debt alleged to be due to Muhammad Yusuf 
was im reality due to him, or whether the do- 
cument of the 9th of Angust 1886 was a ficti- 
tious document. It is clear that Muhammad 
Yusuf misappropriated the proceeds ofthesale 
of the indigo, and. therefore, the right of tho 
heirs of Itikad Ali to recover those proceeds 
from him accrued at the date of misappropria- 
tion and that tight had become time-barred 
before the date of the attachment placed upon 
il in December 1893. Consequently at the date 
of the Anction sale, at which the plaintiff 
purchased, there was no subsisting debt due 
by Muhammad Yusuf to the estate of Itikad 
Ali and the plaintiff by right of his purchase 
has acquired nothing. The Court below was 
fully justified in dismissing his suit and we 
dismiss his appeal with costs including fees on 
the higher scale. 
a Appeal dismissed. 
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PRIVY COUNCIL. 
[A prear FROM THA Hien Covet OF AUSTRAT LA | 
June 3, 1908 
Present :—The Lord Chancellor (Lord Lore- 
burn), Lord Ashbourne, Lord Macnaghten, 
Lord Robertson, Lord Atkinson, and Lord 


Collins. 
MACINTOSH AND ANOTHER—PLAINTIPR3— 
APPRLLANTB 
Versus 


DUN AND orHers—DEFENDANTS—RESPONDENTS, 
Defamation—Libel—Privilege or protection, principle 
of-—General Interest of society—Information about others’ 
character supplied as a matter of business for self in- 
terest, not privileged—Volunteering Information, 9 

The publication of information injurious to the 
character of another 18 considered by law as malicious, 
unless it is fairly made by a person im the discharge 
of some public or private duty, whether legal or 
moral, or in the conduct of his own affairs, in matters 
where his intorest is concerned If fairly warranted 
by any reasonable occasion or exigency, and hhnestly 
made, such communications are protected for the 
common convenience and welfare of humanity \ The 
underlying principle of the protection is ‘ tho common 
convenience aud welfaro of society’—not the e@n- 
venience of individuals or the convemence of a clags 
but the general interest of societv. Tooyood v. Spyrin 
8 L J. Ex. 347; 1 Cr. M & R.181, Stuart v Bel 
(1891) 60 L J. Q B 577; 2Q B 341; Whiteley v 
Adams, 3883 L.J OP. 89, 95; 150C B. (N S.) 392, 
418 ; relied upon 

No privilege or protection attaches to information 
supplied by a trade protection society to its customers 
which 13 mjarious to the character of another, as tho 
motive of such information is uot a senso of duty, 
but self-interest, tho hopo and expectation of making 
a profit Pewse v Pearse, 16 L, J. Ch 158,159; 1 De 
G. and Sm 12, 28, referred to. 

Tt does uot generally matter whether the communi- 
cation is made voluntarily or brought out in answer to an 
enquiry. Butin cases which are near the lino, or which 
may give rise to a difforence of opinion, the circumstance 
that the information is volunteered 19 an element for 
consideration certainly not without importance 

Whero certain persons hold themselves ont as 
collectors of information about other people which 
they sre ready to sell to their customers, and informa- 
tion 14 supplied by them on a specific request, they are 
to be regarded as volunteers in supplying the inform- 
ation, 

Dickens, K O. and Simon, R. O, for tho ap- 
pellants. 

Str R. Finlay, K. 0., R. R. Wise, K. O. and 
Frank Gover, for the respondents. 

Judgment. 

Lorp Macnaauren--This is an appeal from 
n decision of the High Court of Australia pro- 
nounced on cross-appeals from two orders of 
tho Full Court of New South Wales. 

The action was an action for libel. It was 
tried before Cohan, J. and a jury. The 
plaintiffs obtained a verdict for 8002. The Full 
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Court set the verdict aside, but directed un new 
trial. The High Court entered judgment for 
the defendants. 

The question, and the only question, on the 
present appeal, 18 whether the occasion on 
which the libels were published was or was 
not a privileged occasion 

The plaintiffs are wholesale and retail 
jronmongers in Sydney. The detendants (as 
their acting manager in Sydney stated in an 
affidavit filed in the action) carry on the busi- 
ness of a trade protective society “in almost 
all parts of the civilized world” under the 
name of “The Mercantile Agency.” That 
business, as the acting manager explained, 
“ consists in obtaining information with re- 
ference to the commercial standing and posi- 
tion of persons ” in the State of New South 
Wales and elsewhere and “in communicating 
such information confidentially to subscribers 
to the Agency in response to specific and confi- 
dential inquiry on their part.” He stated 

‘further that all requests for information direct- 
ed‘to the Agency by their subscribers are in 
the following form :— 
' Subscriber's Ticket. 
The Mercantile Agency. 
R. G. Dun & Co. 
Established 1841. 

“ Give us in confidence and for our exclusive 
use and benefit in our business, viz., that of 
aiding us to determine the propriety of giving 
credit, whatever information you have, res- 
pecting the standing, responsibility, dia, of — 

Name Say ie . ER 
Business 

Town.. a gi 
Street address “ne 


Subscriber 
Sydney PCr we. 
190 
No 


x 39 
The law with regard to the publication of 
information injurious to the character of an- 
other is well settled. The difficulty hes in 
applying the law to the circumstances of 
the particular. case under consideration In 
Toogood v. Spyring (1), Parke B., delivering, the 
judgment of the Court of Exchequer, says :— 
“The law considers such publication as mali- 
cious, unless it is fairly made by a person in 
(0) 1834) TL. Cr M. &RSt alp 193, 3L J Ex. 374 
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the discharge of some public or private duty. 
whether legal or moral, or in the conduct of his 
own affairs, in matters where his interest 1s 
concerned. In such cases the occasion prevents 
the inference of malice, which the law draws 
from unauthorized communications, and affords 
a qualified defence depending on the absence 
of actual malice. If fairly warranted by any 
reasonable occasion or exigency, and honestly 
made, such communications are protected for 
the common convenience and welfare of society ; 
and the law has not restricted the right to 
make them within any narrow limits.” 

That ‘pasdage,’which, as Lindley, L. J., ob- 
serves in Stuart v. Bell (2), is frequently cited 
and “always with approval,” not only defines 
the occasion that protects a communication 
otherwise actionable, but enunciates the prin- 
ciple on which the protection is fonnded. 
The underlying principle is “the common con- 
venience and welfare of society’ —not the con- 
venience of individuals or the convenience of a 
elass—--but, to use the words of Erle, Č. J.. in 
Whiteley v. Adams (3), “the general interest 
of society.” 

Communications injurious to the character 
of another may be made in answer to enquiry 
or may be volunteercd. If the communication 
be made in the legitimate defence of a person's 
own interest, or plainly under a sense of duty 
such as would be “recognized by English 
people of ordinary intelligence and moral prin- 
ciple,’ to borrow again the language of 
Lindley, L. J.—Stuart v. Bell (2)—it cannot 
matter whether ıt is volunteered or brought 
out in answer to an inquiry. But in cases 
which are near the line, and in cases 
which may give vise to a difference of opinion, 
the circumstance that the information is volun- 
teered is an clement for consideration certain- 
ly not without some importance. 

In deferonce, therefore, to the views of the 
learned Judges of the High Court, the first 
question would seem to be, under which 
category does the communication now in 'gues- 
tion properly fall P No doubt there was ‘a 
specific request. In response to that reqnest 
the communication was made. That much is 
clear, But it is equally clear that the ‘defend. 
ants sel themselves in motion and formulat- 
cl and invited the request in answer to which 
the information complained of was produced. 

(2) (1891) 2 Q B. 341 at p 396; 60L J.B Q 577. 

(3) (1863) 15 O. B (NS) 892 ab p. 418; 88 L T. 
C. P. 89, 95, 
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The defendants in fact hold themselves out as 
collectors of information about other people 
which they awe ready to sell to their customers. 
Tt cannot matter whether the customer deals 
across the counter, so to speak, just as and 
when the occasion arises, or whether he enjoys 
the privilege of being enrolled as a subscriber 
and pays the fee in advance. 

If, then, the proprietors of the Mercantile 
Agency are to be regarded as volunteers in 
supplying the information which they profess 
to have at their disposl, what is their motive ? 
Isita sense of duty? Certainly not. It is a 
matter of business with them. Their motive 
is self-interest. They carry on their trade, 
just as other traders do, in the hope and 
expectation of making a profit. 

Then comes the real question: Is it in the 
interest of the community, is it for the welfare 
of society, that the protection which the law 
throws around communications made in legiti- 
mate self-defence or from bona fide sense of 
duty, should be extended to communications 
made from motives of self-interest by persons 
who trade for profit in the characters of other 

- people P The trade is a peculiar one. Still there 
seems to be much competition for it and in 
this trade, as in most others, success will 
attend the exertions of those who give the 
best value for money, and probe most thorough- 
ly the matter placed in their hands. There 
is no reason to suppose that the defendants 
generally have acted otherwise than cautiously 
and discreetly. But information such as that 
which they offer for sale may be obtained in 
many ways, not all of them deserving of com- 
mendation. It may be extorted from the per- 
son whose character is in question through 
fear of misrepresentation or misconstruction 
if he remains silent. It may be gathered from 
gossip. It may be picked up from discharged 
servants. It may be betrayed by disloyal 
employees. It is only right that those who 
engage in such a business, touching so closely 
very dangerous ground, should take the conse- 
quences if they overstep the law. 


It may not be out of place to recall the 
striking language of Knight Bruce, V. C. 
Pearse v. Pearse (4), in reference to a somewhat 
similar subject he question before him was 
the propriety of enforcing disclosure of com- 
munications between a client and his legal 
advisers. “The discovery and vindication and 

(4) (1848) 1 De G. & M. 12 at 28; 16 L, J. Oh. 163) 
159, 
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establishment of truth, ” his Honour says, 

‘are main purposes ' certainly of the existence 
of Courts of Justice ; still, for the obtaining 
of these objects, which, however valuable 
and important, cannot be usefully pursued 
without moderation, cannot be either usefully 
or creditably pursued unfairly or gained by 
unfair means, not every channel is or ought to 
be open to them. * * * Truth, like all other 
good things, may be loved unwisely—may 
be pursued too keenly—-may cost too much.” 
And then he points out that the meanness and 
mischief of prying into things which are 
regarded as confidential, with-all the attending 
consequences, are “ too great a price to pay for 
truth itself.” 

It seems to their Lordships, following out 
this train of thought, that, however convenient 
it may be to a trader to know all the secrets 
“standing,” 
his “ responsibility,” and whatever else may 
be comprehended under the expressio “et 
cetera,” yet, even so, accuracy of information 
may be bought too dearly—at least for the good 
of society in general. 

It is admitted that in this country there ts 
no authority directly in pomt. There are direct 
authorities in the United States in favour of 
the conclusion at which the High Comt has 
arrived. American authorities are, no doubt, 
entitled to the highest respect. But this is 
a question that must be decided by English 
Jaw. Inthe dearth of English authority it 
seems to their Lordships that recourse must 
be had to the principle on which the law in 
England on this subject is founded. With the 
utmost deference to the learned Judges of the 
High Court, their Lordships are of opinion that 
the decision under appeal is not in accordance 
with that principle. 

Their Lordships will, therefore, humbly ad-. 
vise His Majesty that the orders appealed from 
should be discharged and the judgments of 
the Full Court reversed, with costs in both 
Courts, including the costs of the cross ap- 
peals, and that any costs already paid by the 
appellants to the respondents should be 
repaid by the latter. 

` The respondents will pay the costs of tho 
appeal. 






Appeal allowed, 


Vol. 1) 


SITARANPUR COAL CO. LD. V. T. H. COLLEY. 


` CALCUTTA HIGH COURT. 
Orrainat Cryin Suit No. 250 or 1908. 
July 8, 1908. 
Present :—Mr. Justico Fletcher. 
SITARAMPUR COAL CO. UD.—Puarmtire 
versus 


T. H. COLLEY—Derenpanr. 

Nagligence— Ie part with special skill—-Contract Act 
(IN of 1872), » 28-—Public Polioy—Cunflict with 
prblie duties, 

An agent omployed as an expert with spocial skill 
is bound to exercise his skill in the performance of 
his work and ought not to rely on other persons’ 
statements. s 

If a person enters mto a contract with a public 
servant which he knows casts upon tho public se- 
vant duties which may conflict with the duties ho 
owes to the public, such contract 18 void 


Mr. Harry Stokes and My. 9. 8S. Ahmed, for 
the plaintiff. 

The Standing Counsel (Mr. J. E> Bagram), 
for the defendant. 

Judgment.—The Plaintiff Company in this 
suit geek to recover damages against the De- 
fendant who is an inspector of boilers employ- 
od Ky the Government of Bengal in the office 
ofAhe Commissioners for the Inspection of 

am-boilets under the circumstances here- 
jnafter mentioned. The facts in the maim 
/ are not in dispute. 

It appears that the Plaintiffs’ manager, 

Mr. Hannaford, in the month of December 
1906, approached the Defendant with a view 
to acquiring two second hand steam-boilers 
capable of working at 100 ths. working pres- 
sure. 
The Defendant fell in with the proposal of 
Mr. Hannaford and undertook to find two 
boilers as required by Mr. Hannaford. There 
can be no doubt but that Mr. Hannaford, in 
hig correspondence with the Defendant, made 
it clear to the Defendant that the boilers re- 
quired by the Plaintiff Company must be 
capable of working at a minimum pressure 
of 100 ibs. to the square inch. 

In the month of January, the Defendant 
wrote to Mr. Hannaford informing him that 
he had found some boilers which were suit- 
able for the Plaintiffs’ purposes. 

Mr. Hannaford arrived in Calcutta on the 
3lst of January 1907, and on the Ist of 
February, called at the offices of the Boiler 
Commission. The Defendant states that he 
showed Mr. Hannaford, on that occasion, the 
register of the Commissioners showing the 
history of the boilers which he had selected 
for the Plaintiffs. 
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Having heard the evidence on both sides, 
I have no hesitation in accepting Mr. Hanna- 
ford’s evidence that he was not shown the 
register at all. From the office of the:Com- 
missioners, Mr. Hannaford and the Defend- 
ant went together to see the boilers. - 


Mr. Hannaford selected two of the boilers 
but in doing so, I am satisfied that, he relied 
upon the statement of the Defendant as 
boilers were capable 
of working at 100 Ibs. working pres- 
sure. On the next day, both boilers 
were purchased and it ıs with reference ito 
the purchase of one of these boilers that the 
present suit is brought. Now, it is common 
ground between the parties that, the boiler 
in question was not, in its condition as pur- 
chased, capable of working at 100 bs. working 
pressure, although there is a conflict .on the 
evidence as to at what pressure the boiler 
might have been safely worked. In my view 
of the evidence, however, it is obvious that 
the boiler was not capable of working ab a 
pressure of anything like 100 hs, without 
having very serious repairs done to it. 


With respect to the terms upon which ‘the 
Defendant was employed, there is a -direct 
conflict of evidence between Mr. Hanneford 
and the Defendant as to whether or not: the 
Defendant was to be paid for his services. 
Again, I have no hesitation in accepting ‘Mr. 
Hannaford’s statement that the Defendant 
was to be, and was in fact, remunerated for 
the services he was to render in procuring 
the boilers. Iam wholly unable to -accept 
the Defendant’s story that the commission 
paid to him by the Plaintiffs was handed 
over by him to a broker named P. K. +. Dutt, 
How, fhen, did the Defendant, an agent with 
special skill employed for reward, perform 
his duty towards the Plaintiff ? In the first 
place, the Deferidant admits that he‘ made no 
internal inspection of the boiler but ‘relied 
solely on the register kept in the office: of the 
Boiler Commission. There is a considerable 
conflict between some of the Plaintiffs’ wit- 
nesses and the Defendant as to what the 
actual state of the register was on the Ist 
February 1907, but even if I were to: accept 
the Defendant’s story as to the state of ‘the 
register on that day, I should still hold that 
the Defendant had not discharged his duty to 
the Plaintiffs. The Defendant as an expert 
with special skill was bound to exercise his 
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skill in the selection of the boilers and onght 
not to have velied on any other statement. 

I hold, therefore, subject to the question 
as to whether the contract between the 
Plaintiffs and the Defendant was void 
onthe ground of its being against public 
policy, that the Defendant failed in his duty 
towards the Plaintiffs and was guilty of gross 
negligence in the selection of the boiler in 
question, 

The next matter in dispute between the 
parties 13 whether or not the Defendant re- 
ceived or made a secret commission of Rs, 500 
on the purchase of the boiler. Now, althongh 
the Plaintiffs do not by then: plaint ask for 
any specific relief on this ground, I should, 
uf I werc satisfied that tlus claim is well 
founded, not allow a claim of this nature to 
fail simply on the ground that the plaint 
had failed to ask for proper relief in respect 
thereof. That the actual vendor received 
only Rs. 2,500 out of the Rs. 3,000 paid by 
the Plaintiffs for the boiler cannot be 
doubted. The Defendant, however, say» he 
knows nothing about this and that he paid 
the whole of the Rs. 3,000 to the broker 
P. K. Dutt and produces n receipt in 1espect 
thereof from P. K. Dutt, The Defendant 
subpoenaed P. K. Dutt as a witness but he 
failed to answer to his subpoena. The onus 
of proving that the Defendant reccived or 
retained this secret commission is on the 
Plaintiffs, and although I think the civenm- 
stances are extremely suspicious, I must, on 
the evidence before the Court, give the De- 
fendant the benefit of the doubt and find this 
issue in his favour. 

The only point remaining to be decided is 
whether or not the contract sued upon by the 
Plaintiffs is void as being against public 
policy. 

This point is to my mind the only scmous 
question in this suit. 

The Defendant is an inspector of boilers 
under the Bengal Boiler Commission, and as 
such, it is his duty to inspect all such boilers 
as the Commissioners may direct him to. 
The Commission is constituted under Act ITT 
of 1879 (B. C.) and under certain regulations 
made by the Lieutenant-Governor under the 
provisions contained in the Statute. Now, it 
has been urged on behalf’ of the Defendant 
that, as it might have been his duty to in- 
spect the boiler in question, the contract 
made between him and the Plamtiffs must be 
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void. The boiler in question was not in fact 
inspected by tbe Defendant but by Mr. 
Totre, another inspector, but I think that the 
argument of the Defendant’s counsel is well 
founded to this extent. viz, that, if the De- 
fendant had been sent to inspect the boiler, 
{here is a strong probability that he would 
have tried to pass it, having regard to the 
fact that he had advised the Plaintiffs to 
purchase it. The duty cast upon the 'inspec- 
tors under the Act and regulations is to hold 


an independent inspection of the boiler 
in order to see whether the boiler is 
safo for use. The object of the Act is to 


prevent loss of life by reason of user of gle- 
fective boilers. There was, therefore, a pro- 
bability that the duties cast upon the defend- 
ant as inspector of boilers would conflict with 
the duty be undertook to the plaintiffs under 
the contvact. It is to be remarked, morever, 
that Mr. Hannaford knew from befbre the 
dato of the contract that the Defendant was 
an inspector of boilers and that he appro 
the Defendant first. The Plaintiffs’ co 
ou the other hand, has argued that 
Defendant was capable of entering into tke 
contract, although he might render himsel¥ 
liable to be dismissed by the Commissioners 
for doing so. I have come to the conclusion 
that the argument of the Defendant's counsel 
on this point ought to prevail. 

If a person enters into a contract with a 
public servant, which he knows casts upon 
the public servant duties which may 
conflict with the duties he owes to the public, 
such contract is, In my opinion, void. To 
adopt the argument of the learned counsel for 
the Plaintiffs and hold this contract valid, 
although the public servant would be Hable 
to dismissal from the public service, would 
be fraught with grave danger to the public 
interest. Nor would the two parties to the 
contract stand on an even footing. The public 
servant would not dare to move even to sue 
for his commission, if unpaid, for fear of tho 
fact of the contract being discovered by his 
superiors, and any liability that he might be 
under by virtne of the contract, if valid, he 
would probably endeavour, if he could, to 
hide it by committing a breach of the duty 
he owed to the public. I, therefore, hold that 
the contract sued upon is void. This sait 
accordingly fails and must be dismissed. I, 
however. make no order as to costs. 

Suit dismissed, 
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SUBBA NAICKER V, SAMINATHA IYER. 


MADRAS HIGH COURT. 
Muscecraygeots Civin Appear No. 222 or 1907. 
January 18, 1907. 

Present :—My. Justice Munro and 
Mr. Justice Abdur Rahim. 

SUBBA NAICKER AND ANOTHER—PETI- 
TIONERS—A PPELLANTS 


versus 
SAMINATHA IYER AND ANOTHER— 
RERPONDENTS. 


Curl Procedure Cuda (Art XIV af J882), 8. 232— 
alasignment of rights under decree— Execution applica- 
tur by assignee—sAttachment of decree prior to the 
heaving of asignee’s application, but after the date of 
desiqninent— Whether attachment bara assignees right 
to be recognised by Cout aa such. 

An assignment of a decree, provided it is complete 
and not conditional upon the Court permitting the 
transferee to execute the decree, must be recognised 
by Court, notwithstanding the existence of a pending 
attachment on the decree prior to the hearing of the 
agsignoe’s application, but after the date of tho 
assignment, 

Under the provisions of section 232, Civil Procedure 
Code, : the completion of the transfer of a decree 
does wot depend upon any sanction of the Court. 

Pythiands Mammel v. Avalil Moidin, 20 M. 157, 


chating uished. 


bboy Naidu v. Muthukrishna Naidu, A. A.O No. 14 
1806, and Badri Narain v. Jai Arishen Das, 16 A 483, 
oferred to and followed. 


/ Appeal against the order of the Subordinate 
/ Judge's Court of Negapatam, dated the 3rd 
Seplember 1907, in execution Application No. 
661 of 1907 (A. A. O. No. 55 of 1906 on the 
file of the High Court), C. M. P. No. 1179 of 
1905 in E. P. No. 47 of 1905, connected with 
Original suit No, 29 of 1892 on the file of the 
Subordinate Judge's Court of Negapatam. 
Facts—This was an application to the Sub- 
ordinate Judge's Court of Negapatam, dated 
25th July 1907, under sections 232, 244, 583 
and 647, Civil Procedure Code, praying that, 
for the reasons stated therein, petitioners may 
be recognized as assignees from the petitioner 
(9th defendant) in M. P. No. 1179 of 1905, 
(A. A. O. 55 of 1906), as the right of collect- 
ing mesne profits for two years under the said 
order of the High Court had been assigned to 
petitioners herein separately by two assign- 
ment deeds, and that mesne profits may be 
ascertained. This application was opposed by 
one of the attaching creditors, whose attach- 
ment was pending at the hearing of the appli- 
cation by the said assignee. The learned 
Subordinate Judge passed the following order 
thereon :— 
“One of the main objections is, as the as- 
signment is not yet recognised and there is 
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already an attachment application in O. S. 
No. 49 of 1902 on this Court’s file, prior in 
date to this application pending, the assign- 
ment cannot be recognised. The ruling in 
Puthiandi Mammel v. Avalil Motdin (1) 
is conclusive of the matter in attaching credi- 
tor's favour, and it lays down that til the ' 
Court recognises the assignment, no property 
in the decree could pass to the assignee. I, 
therefore, refuse to recognise the assignee’s 
right in exercise of my discretion under Sec- 
tion 232, Civil Procedure Code.” 

Judgment—The assignment in this case was 
on the 10th and 14th April 1907, and the 
appheation by the transferees, under Section 
232 of Act XTV of 1872, was made on the 25th 
July 1907. The attachment of the decree 
which was the subject of the assignment was 
not made until the 2nd September 1907. We 
are of opinion that the transfer’of the decree 
was a complete transfer at the date of the 
assignment of itin writing and that it was 
not conditional upon the Court permitting the 
transferee to execute the decree, There is 
nothing in Section 232 of Act XTV of 1882 to 
the contrary. That section, on the other 
hand, seems to recognize that the completion 
of the transfer does not depend upon any 
sanction of the Court, for it begins by saying, 
‘if a decree’ be transferred by assignment in 
writing &c. We have been referred to Puthi- 
andi Mammed v. Atalil Moidin (1), which 
opens by saying: “ All that the plaintiff got in 
law for the money he paid to the defendant 
for the transfer of his decree was an agree- 
ment to transfer it, not a complete transfer 
until recognized by the Court.” In that case, 
the transfer had not been recognized by the 
Court and the transferee having failed to 
recover under the decree sued the transferor 
for the amount he had failed to realize. The 
remark above extracted is no doubt appa- 
rently against the vi mb the precise ques- 
tion which we are no k id not di- 
rectly arise. We ares : 
in Abboy Naidu (Tras 
Muthukrishna Naidu 
against Order No. 14 
Badri Narain v. Jar 
having been a comp 
the attachment, the 
in itself no ground 
transferees to execut 

e 20 M. 157. 
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the order of the Subordinate Judge and re- 
mand the petition for disposal according to 
law. Costs will abide the event. 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Letters PATENT Aepeat No 51 or 1908. 
February 26, 1909. 

Present :—Siv John Stanley, Chief Justice, 
and Mr. Justice Banerji 
FPAYAZUDDIN AND orgurs—APPELLANTS 
Versus 
AMINUDDIN AND ormurs——Resvonpents, 

Ciril Procedure Code (Act XIV of 1882), #3. 607, 510 
—Arbitratar’s appointmernt—Refusal by nominee of 
partes—Courl’s power to appoint another arbitrator— 
Subsequent acguiescence of parties. 

The nomination by the Court ir dependent on the 
desire of the parties, (s. 507). 

The Court has no power, under section 510 of the 
Code of Civil Procedure 1882, to appoint an arbitra- 
tor in place of a nominee of the parties who had given 
no previous consent and who refuses to act. It is 
a condition precedent to the application of S. 510, 
C. P. C , that the arbitrator nominated by the parties 
must have assented to act and then refused. 

Until the assent of an arbitrator to act has been 
obtained, he cannot be regarded as an arbitrator—Bepin 
Behari Ohowdhry v Annoda Prosad Mulhek, 18 C. 
B24; Ringland v. Lowndes, 15 C. B. N. 8. 178 ; Puyar- 
din Ravutan v, Modinsa Ravutan, 6 DM., 414, Bala 
Pattabhivama Chetti v. Seetharama Chetti, 17 M. 498, 
followed. 

Subsequent acquiescence in the proceedings of the 
arbitrators would not validate the reference, if it 
was made by the court without jurisdiction. 


Appeal against the decision of Mr. Justice 
Griffin, Puisne Judge of High Court, dated 
the 21st of May 1908, under s. 10, Letters 
Patent, in Second Appeal No. 628 of 1907, 

Durga Charan Banneiji, for the Appellants. 

Surendra Nath Sen, for the Respondents. 

Judgment. 
Sranuey, O. J.—Thesuit which has givenrise 
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both parties“ umpire. It is said that the 
defendants, wh 10k no part in this applica- 
tion tothe Court, dno interest in the subject 
matter of the à utes and were. therefore. 
not necessary parti, to the arbitration pro- 
ceedings. Whether\ sis is so or not it is 
nmunecessary to consi, w in the view which 
I take of the point imi ‘ved in this appeal 
The ugreement to refer provided that the 
decision of majority should prevail. The Mun- 
sifon the same day, on which the application 
was made to him. pnssed an order referring the 
suit to the arbitration of the three parties whom 
I have mentioned. So far as appears on the 
record. the consent of these parties to act “had 
not previously been obtained. Hargobind 
refused to act as arbitrator and thereupon 
the Cowt purporting to act under the pro- 
visions of section 510 of the Code of Civil 
Procedure, 1882, appointed one Sothi Har- 
bans Lal to act as an arbitrator, in his place. 
The arbitrators, Jaiaj Singh and Munir- 


uddin, prepared separate awards and Sothi 


Harbans Lal also prepared an award, in 
of 


which award he agreed in part with eac 
the other arbitrators. but mostly with the av 
biteator nominated by the defendants. 
decree was passed on this award, the Cowt 
of first Instance overruling an objection, which 
was preferred by the plaintiff, that Sothi 
Harbans Lal had not been legally constituted 
an arbitrator. From its decision an appeal 
was preferred with the result that the decree 
of the Court of fast instance was affirmed. 
A second appeal was then filed and the learn- 
ed Judge of this court, before whom the 
appeal came, was of opinion that there was 
no force in the objection pressed before him 
in respect of the validity of the award. The 
present appeal under the Letters Patent has 
been preferred and the grounds of appeal 
are, that the umpire originally named having 
refused to act from the first, the appointment 
by the Court of Sothi Harbans Lal as an ar- 
bitrator without the consent of the parties 
was illegal, and on the further ground, that 
the illegality in the appomtment of Sothi 
Harbans Lal as avbitrator could not be cared 
by the fact that the parties allowed the ar 
bitration proceedings to continue without 
objection. It seems to me that the appeal 
must prevail, if the comt had no juris- 
diction to appoint an arbitrator under rec- 
tion 510. Subsequent acquiescence in the 
proceedings of the arbitrators would not vali- 
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dato the reference, if it was made by the 
Court without jurisdiction. The question 
then is, whether the court had power under 
section 510 to appoint an arbitrator in the 
place of Hargobind, who from the outset 
refused to act. It is contended on behalf of 
the appellants that section 510 only em- 
powers the court to appoint arbitrators in cases 
in which arbitrators have been nominated 
and have consented to act and afterwards die 
or refuse or neglect or become incapable to act 
&c. and does not apply to a case in which 
an arbitrator was nominated but declined 
to act. This contention is in accord with the 
vie taken by the Calcutta and Madras High 
Courts. The learned Judge of this Court 
declined to follow the decision of the Cal- 
cutta High Court in the case of Bepin Behari 
Chowdhry v. Aynoda Prosad Mallick. (1). 
The view of the law expressed in that decision 
did not commend itself to him. In order to 
perfect the appointment of an arbitrator, 
acceptance of the office is necessary. The 
ed authors of Russell on Arbitration and 
Award, 8th edition, page 79, say: “acceptance 
of the office by the arbitrator seems necessary 
o perfect the appointment.” As an author- 
ity for this, the case of Ringland v. Lowndes 
(2), is quoted. In that case, at p. 196 of 
the report, Byles, J., in dealing with the 
question as to the date upon which the 
appointment of an arbitrator has effect, 
observed as follows: ©“ If it (the appointment) 
is to be understood in the sense of a sub- 
stantial appointment, there was none, be- 
cause the party nominated had not intimated 
his acceptance of the appointment of umpire 
until the next sessions. Supposing an order 
could have been drawn up at the Midsummer 
Sessions, what would it have stated ? Simply 
that Mr. Johnson was named umpire, subject 
to his acceptance of the appointment, and 
that he had not intimated his acceptance. 
Clearly, therbforo, there was no appointment 
ofan umpire at the Midsummer Sessions.” 
In this case at the Midsummer Sessions, Mr. 
Johnson had been nominated as an umpire, 
but at that time he had not intimated his 
acceptance of the office and willingness to 
act, and consequently, the learned Judge 
observes that there was no appointment of 
him at the Midsummer Sessions, An 
arbitration tribunal is ordinarily one 


a 18 0. 824. 
2) 15 0. B.N, 8, 173, 
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chosen by the parties. Sec. 507 deals with 
the nomination of arbitrators by parties and 
provides that “the arbitrator shall be nomi- 
nated by the parties in such manner as may 
be agreed upon between them” and then follows 
this proviso: “If the parties cannot agree 
with respect to such nomination, or if the 
person whom they nonnnate refuses to accept 
the arbitration and the parties desire thatthe 
nomination shall be made by the Court, the 
Court shall nominate the arbitrator.’ Tt is 
apparent from the language of this section 
that the nomination of arbitrators by the 
Court is dependent on the desire of the parties. 
Without the consent of the parties, the Court 
cannot appoint an arbitrator and until ar- 
bitrators have been appointed there! cannot 
be a valid order of reference. Now in the 
case before us, Hargobind was nominated by 
the parties but le refused to act and the 
parties did not ecnsent to the nomination 
by the Court of anj arbitrator in his place. 
The order of refeitence was passed on the 
same day on which the nomination of ar- 
pitrators was madet by the parties and the 
reference was to three persons, one of whom 
was unwilling to acxept the office of arbitrator 
and was not in fact lan arbitrator. Was this 
Tt is said that the court 
ction 510 to appoint Sothi 
t his appointment vali- 
I cannot accede to this 
510 only, I think, applies 
an arbitrator has not 
ed but has also consented 
tion and subsequently 
ct or becomes incapable 
section presupposes the 
reference. This is the 
n by the Madras High 
f£ Pugardin Ravutan v. 
In that case, it was 
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appointed by the Court, had not consentea 
to act and after appointment declined to act, 
and the Court appointed two arbitrators in 
their place against the consent of one of 
the parties to the suit, the appointment of 
the new arbitrators was not warranted by 
the provisions of section 510 of the Code of 
Civil Procedure, and that the order of re- 
ference to such arbitrators, the award made 
by them, and the decree passed upon the 
(8) 6 M. 414, æ 
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award, were illegal. Jn his judgment in 
that case, Innes, J. observes — The appoint- 
ment of arbitrators by the Judge was presum- 
ably made under section 510. But that sec- 
tion presupposes that the arbitrators had 
first consented to act and had declined to 
act after the reference to arbitration ` and 
then he observes:— The award made by 
arbitrators, two of whom were thus impro- 
perly appointed, must be held to be bad, and 
no decree could properly be passed upon it, ` 
The same question came before a Bench 
of the same High Court in the case of Bala 
Patiabhivama Chetti v. Seetharama Chetti 
(4), and the earlier decision was followed. 
The question was also considered by a 
Bench of the ia High Court in the 
case of Bepin of builhowdhry v. Annoda Pro- 
sad Mullick ( to bel wh ch I have already 
referred. It wito arf inj/that case by Norris 
and Beverly, / abortit the Court has power 
under sectio ed to &Cdde of Civil Procedure 
to appoint a’npust 190htbr in the place of an- 
other onl; defendanfagter had consented to 
act as arbit differences ehrned Judges say :—- 
We pin this applicad}-oceeding on the part 
of Pnominated one of th {the appointment by 
as illegal, and that 
defendasits and Hargobing of Civil Procedure, 
rted to act, applies 
person has signified 
himself the duty of 
dsignifying this assent 
a incapable to act or 
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se cases. Jif appears to me, upon 
construction off the sections of tho 
, which I have rfferred, that the Court 
4 power under siction 510 to appoint 
a #bitrator in the plado of a person nomi- 
u ed by the seetiies aa arbitrator, but who 
neve, “WwOnsented to act as arbitrator. It seems 
to me that before section 510 can be applied, 
there must have been not merely a nomination 
of arbitrators by the parties but the nomina- 
tion must have been nccepted by the ar- 
pbitvators so mamed, that, in other words, 
there must be arbitrators in the full senso 
of the word before an order of reference can 
be passed. Until the assent of an arbitrator 
to act has been obtained, he cannot be re- 
garded as an arbitrator. 
(4) 1% BE. 498. 


INDIAN CASES. 


[1909, 


For these reasons, 1 would allow the ap- 
peal, sct aside the decree of the learned 
Judge of this Court and also the decrees of 
the Courts below and remand the case to the 
Court of first instance to be tried on the 
merits. 

BANERJI, J.—Upon the question before ns 
my mind is not free from doubt and this doubt 
arises in consequence of the language used 
in 8. 510 of the Code of Civil Procedure, 
1882. There is nothing in that section which 
requires that the arbitrator, who refuses to act, 
must have consented to act upon his being 
appointed arbitrator by the Court and on 
reference being made to him under the *pro- 
visions of section 508. In view, however, 
of the yulings to which the learned Chief 
Justice has referred in his judgment and his 
own opinion on the point, I do not feel that 
my doubts should justify me in dissenting 
from the judgment just now delivered. I, 
therefore, agree in the order proposed>, 

By Tar Corer — The order of the “Court 
is that the appeal be allowed, the dacrees 
of this Court and also of the lower Counts 
be set aside and the snit.be remanded thro 
the lower appellate Court to the Court of frat 
instance, with directions that it be reinstate 
in the file of pending suits under its omginal 
number and be disposed of on the merits. 
Costs here and hitherto will abide the result. 

alppeal accepted. 









OALCUTTA HIGH COURT. 
Mis. Cryin Apprin No. 9 or 1909, wire Ree 
No. 102 or 1909. 
March 3, 1909. 
Present :— Ds. Justice Mookerjee and My. 
Justice Carnduff. 
ROWLAND HUDSON—AppeLtayt 
versus . 
JOHN PIERPONT MORGAN AND oriers 
-— RESPONDENTS 

Civil Procedure Code (Act XIV of 1882), »». 503,014. (6) 
588 d. (243 —Recen er —O der to take possession of mo- 
perty in custody of third person—Title puramount to 
that of parties—Enguiry-—Jurnediction of (omt—Agent, 
lien of---Rights of third persons —Appedl, 

Where a Court authorized the Receiver to take po- 
ascasion of properties in the custody of a person who 
is not a party to the snit 

Held, that the order was made under section 503 
cl. (b) of the Civil Procedure Code, 1882, and is ap- 
pealable under section 588 cl (24) 

If that person claims under a title paramount to 
that of the parties, the Court must enquire into the 
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matter, for the mere assertion of a paramount title 
does not compel the Court to withhold its hands, and it 
is an elementary principle that when the juriscictron 
of a Court to take cognizance of a matter brought be- 
fore it is disputed, the Court must adjudicate npon the 
question. 


Budh Singh v. Nuadbaran, 2C L J 431 (at p. 437) 
and Mahomed Mehdi v. Zohirra, 17 C. 285, referred to. 

The possessory len of an agent attaches only upon 
goods in respect of which the principal has, as against 
a third person, the right to creato a lien, such hen is 
confined to the rights of the principal ın the goods at 
the time when 16 attaches, and ia subject to all the 
rights and equities of third persons available against 
the principal at that time 


Appeal from the order of the Sub-Judge, 
Muzaffarpur, dated December 11, 1908. 

Mr. Godfrey and Babu Lalit Mohan Banerji, 
for the appellant. 

Mr. Zorab and Babus Joy Copal Ghoshe 
and Manmatha Nath Mukherjea, for the ves- 
pondents. 

Judgment—We are invited in this appeal to 
discharge an order made by the Court below 
under;Section 508 of the Code of Civil Proced- 
ure of 1882, under which one of the respond- 
ent#, the Receiver appointed in a mortgage 
suit, is authorized to take possession of pro- 

erties in the custody of the appellant who is 

ot a party to the mortgage suit. In order 
to appreciate the grounds upon which the 
propriety of the order is questioned, it is 
necessary to narrate the circumstances under 
which it has been made. 

On the 29th June 1904. the appellant, 
Rowland Hudson, was, under a power-of-at- 
torney executed by one of the respondents 
known as The Indian Development Company, 
appointed theirattorney, andauthorized to take 
possession of all property, moveable and im- 
moveable, belonging to the latter and to snper- 
intend, manage, cultivate, carry on and con- 
duct their estate and business in India. On 


the 4th October 1905, Hudson entered into an ' 


agreement with the Company, under which it 
was arranged that he would act as Managing 
Director for a term of five-years from the lst 
July 1905. The agreement provided that 
while either party might determine the same 
by giving twelve calendar months’ written 
notice of his intention to do so, the Company 
might, in lien of giving notice, at any time 
determine it upon payment to Hudson of 
salary for one year calculated from the date 
of such determination. The agreement fur- 
ther provided that Hudson as Managing Di- 
rector was to receive » salary of Rs. 1,250 a 
month, besides Director's fees and a commis- 
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sion upon the net profits, so that his total 
remuneration might not be less than Rs. 1,500 
a month. On the 30th May 1906, the Com- 
pany appointed Octavions Steel and Company 
as their attorneys, but by this deed it was 
expressly provided that the power-of-attorney 
previously granted by the Company’to Hudson 
on the 29th Juno 1905, and all powers exc- 
cuted by him thereunder, were to be deemed 
to remain in full force and effect, until they 
were revoked by the Company or by the new 
attorneys under the power vested in them. 
Meanwhile, there had been a correspondence 
between the Secretary of the Company and 
Hudson as to the status of the latter, and on 
the 20th July 1906, Hudson resigned his 
Managing Directorship. On the 22nd Janu- 
ary 1908, the Company executed two mort- 
gages, the first, in favour of the present plaint- 
iffs John Pierpont Morgan and others, and 
the second in favour of Horman Klienwart 
and others. The first mortgagees, under the 
terms of the contract with them which, we are 
informed, was in the nature of an English 
mortgage, were entitled to possession upon 
default of payment and, therefore, to have a 
Receiver appointed in respect of the mort- 
gaged premises at any time by an application 
to Court. On the 9th of May 1908, the first 
mortgagees commenced an action to enforce 
their security and made an application under 
Section 503 of the Civil Procedure Code for 
the appointment of a Receiver for the better 
management of the mortgaged properties. 
The Subordinate Judge made an order for the 
appointment of a Receiver on that very day, 
and nominated Mr. Clarke, of the firm of Octa- 
vious “Steel and Company, as a fit and proper 
person. Onthe 12th May 1908, the District 
Judge sanctioned the nomination and Mr. 
Clarke was appointed with powers of delegation 
for local management and power to arrango 
finances. The Receiver was called upon to 
furnish security to the extent of three lakhs 
of Rupees within seven days. On the 19th 
May following, the period within which the 
security was to be furnished was extended to 
the 26th May, and on the latter date, it was 
reported that security had. been furnished. 
The security was approved and Mr. Clarke 
was authorized to commence work as Receiver 
in accordance with the order of the 12th May. 
Meanwhile, on the 14th May, the Company 
went into liquidation, and on the 26th May 
_ 1908, the services of Hudson wera dispensed 
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with. The Receiver took possession of all the 
mortgaged properties, excepting the portions 
now in dispute, which were in the possession 
of Hudson. The latter on the 22nd Jono 
1908, informed the Receiver that he claimed 
a lien on the properties in his possession under 
Sections 217 and 221 of the Indian Contract 
Act, for one year’s salary due to him, as his 
services had been dispensed with without 
notice, as also for the salary and allowances 
due to him from the Ist to the 26th May 
1903. The Receiver reported the matter to 
the Court, and upon the materials placed 
before the Subordinate Judge in the affidavits 
of both sides, he directed on the 11th Decem- 
ber 1908 that Hudson should make over the 
properties in his custody to the Receiver. 
Hudson has now appealed to this court, and on 
his behalf, the validity of the order has been 
attacked substantially on two grounds ; name- 
ly. first, that as he is not a party to the mort- 
gage suit, it is not competent to the Court to 
deprive him of possession of the properties in 
dispute; secondly that, if the court has juris- 
diction to deal with the matter, he has a sta- 
tutory lien upon the properties, which entitles 
him to retain possession as against the Re- 
ceiver. In answer to these contentions, it has 
been argued on behalf of the respondents, 
first, that the appeal is incompetent, inas- 
much as the first order of the 12th May 1908, 
by which the Receiver was appointed, was 
not challenged in time, secondly, that the posi- 
tion of the appellant is not that of an agent of 
the Company but of an officer or servant, that 
he lias consequently no juridical possession, 
and that his custody ofthe properties which 
undoubtedly belonged to the mortgagors is on 
their behalf and is liable to be terminated at 
the instance of the Receiver appointed in the 
mortgage suit, and thirdly, that even if Hudson 
be assumed to have a posseszory lien, his 
right to possession cannot prevail as against 
the mortgagees or the Receiver appointed by 
the Court at their instance. 

As regards the preliminary objection taken 
on behalf of the respondents, we are of opinion 
that there is no substance in it. ‘The order 
of the Subordinate Judge of the 11th Decem- 
ber 1908, under which the Receiver is autho- 
rized to remove Hudson and to take posses- 
sion of the properties now in his custody, was 
undoubtedly made under section 503 clanre 
(b) of the Code of 1882. That order is, con- 
sequently? appealable under section 588 clause 
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(24). It was not necessary for the appellant 
to challenge the order of the 12th May 1908, 
by which the Receiver was appointed. He 
was no party to that order, nor docs it appear 
that he had any notice of it. He was not 
affected by the proceedings for the appoint- 
ment of a Receiver, till the latter made an 
attempt to deprive him of possession of the 
disputed properties. As soon as there was an 
adjudication between him and the Receiver 
as to thetitle of the latter to remove him 
from possession, he became entitled to ques- 
tion the validity of the adverse order. We 
must consequently overrule the preliminary 
objection and consider the case on the merits, 
The first point taken on behalf of the ap- 
pellant raises the question, whether the Court 
has jurisdiction to remove from possession a 
person who claims nnder a title paramount to 
that of the parties to the litigation im which 
the Receiver is appointed. On behal 
appellant, it is argued broadly that the 
has no jurisdiction to do so. andthat as 
as a Receiver finds that the subject matters of 
the litigation isin the possession of persoms 
who claim under a paramount title, he as wel 
as the Court from which he derives authority, 
must withhold their hands. Jn our opinion, 
this contention is not supported either by 
principle or by authorities. Section 503 of 
the Code of Civil Procedure clearly contem- 
plates the removal from possession of persons 
who are not parties to the suit, and the last 
paragraph of the section formulates the test 
to be applied in cases of this description. In 
determining whether the Court should remove, 
from possession or custody of property under 
attachment, any person who is not a party to 
the litigation, the test to be applied is, 
whether the parties to the suit or some or 
one of them have or has a present right so to 
remove him. If the intention of the Legisla- 
ture had been that a person who was not a 
party to the suit should not, under any cir- 
cumstances, be deprived of possession of the 
disputed properties, the Code would have 
made an appropriate provision to that effect. 
On the other hand, the Code expressly pro- 
vides for the test to be applied in cases of 
controversy between the Receiver anda strang- 
er to the suit. It is argued, however, by the 
learned Counsel for the appellant that as soon 
as the stranger asserts a paramount title, the 
Court must stay its hands. In our opinion 
this argument is opposed to reason and prin, 
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ciple. If this wore the true rule of law, the 
action of the Court might be paralysed by the 
groundless assertion of an entirely unfounded 
claim, But as was pomted out by this Court 
in the case of Budh Singh Dudhuria v. Nirad- 
baran Roy (1), it is an elementary principle 
that when the jurisdiction of a Court to take 
cognizance of a matter brought before it is 
disputed, the Court must adjudicate upon the 
question. The jurisdiction of the Court is 
ousted, not by the mere assertion of the exis- 
tence of the circumstances under which the 
Court loses its jurisdiction, but upon proof of 
their actual existence. As illustrations of the 
application of this doctrine, it is sufficient to 
refer to the cases of Hart Prasad v. Kunja 
Behari (2), Ghunder Koomar v. Bakur Ali (3), 
Sashti v. Tarak (4), Mahomed Weahidudin v. 
Hakiman (5) and to the observations of Mr. 
Justico Willes in Mayor of London v. Cox (6). 
If the’jurisdiction of the Court is disputed, 





y Zoharra (7), where that learned Jadge 

ointed out that when a person who is a 
stranger to the suit seeks to retain possession 
as against the Receiver appointed at the in- 
stance of the parties to the litigation, it is 
“proper for, and perhaps absolutely incumbent, 
on the Court to make an order for an enquiry, 
because whatever may be the least expensive 
course, consistent with satisfactory enquiry, 

- ought to be adopted in order that the Court 
shall not, by its dominant power hold the 
property on which the parties to the suit 
have no claim and hold it in despite of the 
real owners ; if the Court can find out who the 
real owners are, it should do so and in the 
least expensive manner. No doubt, when the 
question arises whether the Court should 
remove from possession a person who is 8 
stranger to the suit, the Court has a discretion 
which must be exercised judicially and not 
arbitrarily. But the view that the mere as- 
sertion of a paramount title compels the Court 
to withhold its hands cannot be supported. 
Substantially the same principle has been 
adopted in the English and American Courts. 

o 20 L. J. 481, at p. 437. 

(1862) Marshall 99. 

9 W. R 598 

8B R 315, 16 W. R 9 (P. B.) 

5 ` 


24. 


ts 
75 
2 n L 289, at pages 261, 263. 
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Thus, it has been ruled in England that al- 
though the effect of the appointment of a Re- 
ceiver is to remove the parties to the action 
from the possession of the property, if, at the 


“time when a Receiver is appointed, a party, 


claiming a right in the subject matter under 
a title paramount to that under which the 
Receiver is appointed, is in possession of the 
right which he claims, the appointment of the 
Receiver leaves him in possession. Hvelyn v. 
Lewis (8), Bryant v. Bull (9), Wells v. Kilpin 
(10). Underbay v. Read (11). In the Ameri- 
can Courts, also, when a Receiver comes into 
conflict with third persons, such third persons 
are, ib appears, permitted to come in and be 
heard in relation to their interests or they are 
given ledve to bring a suit against the Re- 
ceiver to test the question of their rights. In 
other words, as observed in Alderson on Re- 
ceivers, section 193, “the Court will, in gene- 
ral, en tertain such an application on affidavits 
only where it clearly appears that the adverse 
possession began subsequent to the commence- 
ment of the action and is, therefore, sub- 
ject to the decree or order which has been 
made; or where the person holding the pro- 
perty has no legal right ; but as a rule, wher- 
ever the testimony is conflicting, and there is a 
reasonable ground for difference of opinion as to 
which is entitled to possession of the pro- 
perty, the Court will not assume to try the 
title by heaving a motion for a writ of assis- 
tance.” Mosgrove v. Gray (12), Gelpeke v, 
Milwankee (18), Vincent v. Parker (14). Itis 
obvious, therefore, that we must determine 
whether the Receiver is entitled to possession 
as against the appellant, by the application 
of the test, whether or not the parties to the 
suit or some or one of them have or has a pre- 
sent right so to remove him. 

The second ground taken on behalf of the 
appellant raises the question, whether he has 
a possessory lien entitled to precedence over 
the right to possession of the Receiver. As 
we have already stated, the appellant founds 
his claim on the lien of an agent, while the 
respondent strenuously contends that he was 
merely a servant, and not an agent. It is 
unnecessary for our present, purposes to de- 
5} 3 Hare 472. 

9) 10 Ch. D. 155. 


10 
AL 





L R 18 Eq. 208, 
20 Q B D. 209 

12) 123 Alabama 376 ; 82 Am. Btate Rep. 124. 
18) 11 Wis. 464. 

l4) 7 Paige N. Y. 65. 





360 


ROWLAND HUDSON V. JOHN PIRRPONT MORGAN, 


termine this question and in view of the poss- 
ible litigation between the parties in which 
the true character of the status of the appel- 
lant may be in controversy, we ought not to 
prejudge it. We shall assume, therefore, 
that the appellant wasan agent of the Com- 
pany within the meaning of sections 217 and 
221 of the Indian Contract Act. But the 
question still remains, whether he has a pre- 
ferential title to possession as against the 
Receiver. This brings us to the considera- 
tion of the third point taken on behalf of the 
respondents. 

It is well settled that the possessory lien 
of an agent attaches only upon goods or 
chattels in respect of which the principal has, 
as against a third person, the right or power to 
create a lien; such lien is confined to the rights 
of the principal in the goods or chattels at 
the time when it attaches and is subject to 
all the rights and equities of third persons 
available against the principal at that time. 
‘We need not consider the case of money or 
negotiable securities deposited with the agent, 
because no question as to how far they may 
be affected by the rights or equities of third 
persons arises in the case before us. It is 
sufficient to say that the lien of the agent on 
property and goods is only given against 
third parties so far as the principal himself 
has vights and interests in the property, 
Attorney General v. Freeman (15), Attorney 
General v. Walmsly (16), Manningford v. 
Taleman (17); In ve Llewlleyn (18), Peat 
v. Cluyton (19). Upon the assumption, 
therefore, that the appellant has a lien, he 
can enforce it subject to the rights of the 
parties as they existed at the moment when 
lus lien accrued. His services were dispensed 
with on the 26th May 1908, and any possible 
lien, therefore, which he can claim accrued on 
that date. The Receiver, however, had been 
appointed on the 12th May previously, and it 
admits of no doubt that his title to posses- 
sion accrued on that date ; for as regards the 
rights of third persons, the appointment of a 
Receiver does not take effect or date back by 
relation to a period prior to his appointment. 
lt seems to us also that the appointment of 
the Receiver is complete on the entry of an 


order of appointment, although he may not 
15) 11 M. & W. 694. 
16) 12 M. & W. 179. 
17) 1 Collyer 670; 66 R. R. 289. 
18 ioe 3 Ohan 146. 
19 1906) 1 Chan. 659, 
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be able to take actual possession of the pro- 
perty until the security is approved. The 
Receiver, therefore, took the property as it 
was on the 12th May 1906, for where pro- 
perty, on which there are valid liens existing 
at the time of his appointment. has come into 
possession of the Receiver, the Receiver must 
clearly hold the same subject to such liens, 
and his appointment cannot divest the lien 
previously acquired in good faith, a view 
which we findhas been taken by the Su- 
preme Court of the United States. Quincy v 
Humphreys (20), High on Receivers, section 
138, Beach on Receivers, Section 202, Now, 
what was the condition of the property ‘on 
the 12th May 1908 ? On that date there was 
valid English mortgage created in favonr of 
the plaintiffs on the 22nd January 1908, 
under which the mortgagees were entitled to 
possession upon default of payment ‘and to 
have a Receiver appointed by the Courb. On 
what principle, then, can it be conténded 
that the lien of the appellant, assuming 
he has a statutory len as an agent under 
sections 217 and 221 of the Indian Contrad&t 
Act, prevail against the rights of the mort- 
gagors P It was suggested that the lien under 
which the plaintiff claims, came into existence 
on the 14th May 1908, when the Company 
went into liquidation, because from that 






by implication, dispensed with his services. 
Even if we assnme this contention to be cor- 
rect, it does not in any way affect the question 
at issue, because in the view we take, the lien 
set up by the appellant cannot prevail either 
over the rights of the mortgagees or of the 
title to possession of the Receiver appointed 
at their instance. We must hold, therefore, 
that althongh the appellant is a stranger to 
the mortgage suit, he is liable under section 
503 of the Code, to be removed from posses- 
sion, because at the time when the Receiver 


‘was appointed his lien had not accrued, and 


the mortgagees plaintiffs had a present right 
to remove him. 

The result is that the appeal fails and must 
be dismissed with costs. We assess the hear- 
ing fee at three gold mohnurs. 

The Rule which was obtained for an ad 
interim stay of proceedings must also be dis- 
charged. We make no order as to costs in 
the Rule. 

Appeal dismissed. 

(20) 145 U. S. 82; Law. Ed. 36 : 632, 
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GURU PRASAD DAS V, NARENDRA NARAIN MAITY. 
CALCUTTA HIGH COURT. 


Secoxp Civiu Appaits Nos. 2029 ann 2033 
or 1907. 
February 3, 1909, 
Present :—Mr. Justice Harington and 
Mr. Justice Brett. 


GURU PRASAD DAS AND ANOTHRR— 
DEFENDANTS Nos, 2 AND 8—APPRLLANTS 
versus 
NARENDRA NARAIN MAITY AND 
ANOTHER—-DAFENDANT AND PLAINTIFF—- 
RESPONDENTS 
AND 
BAIKUNTHA NATH SATPATI—PIAINT- 
1FF—APPELLANL 

T versus 
NARENDRA NARAIN MAITI AND OTHERS 
T-DEFENDANTS— RESPON DENTS. 

Ciil Procedu e, Codo (Act XIV of 1882) 33. 28,31— 
Hoe af cunsea of actiun— Sut for posession and 
Sor dumjages—\ endor and prrchaver—Indemnity clause, 
corstryfetion af —" Disposseasion hy xs” ete. 
ere the vendor agreed in a sale-deed that if the 
ee be dispossessed from the land by the vendor, 
hig heirs or representatives, he should bo bound to 
réfund the purchase money with mterest : 

Held, that, those terms only impose on the vendor 
n responsibility for those claiming under him, and did 
not render him hablo to gnuaranteo the purchasor 
against dispossession by some one claiming under a 
title paramount. 

Where the plaintiff joms a claim for possession 
of land against defendant No. 1 with a claim for 


damages agaist defendants 2 and 8, the vendors of 
the plaintiff. 

Held, that the causes of action on which the two 
claims are based, are conflicting and hostile and can- 
not be conveniently tried together m one suit which 
is, therefore, bad for misjomder of causes of action 
and must fail agamst defendants 2 and 8. 


Appeals from the decree of H. P. Dewal, 
Esquire, District Judge of Midnapur, dated 
July 25, 1907, reversing that of Babu Banwari 
Lal Goswami, Munsif of Contai, dated Janu- 
ary 21, 1907. 

In appeal No. 2029. 

Babu Joy Gopal Ghose, for the Appellants. 

Babu Haro Kumar Mitter, for the Respond- 
ents. 

In Appeal No. 2033. 

Babu Narendra Kumar Bose (for Babu Jna- 
nendra Nath Bose), for the Appellants. 

Babus Haro Kumar Mitter and Joy Gopal 
Ghose, for the Respondents. 

Judgment.These appeals are brought by 
the plaintiff and by defendants 2 and 3 res- 


pectively against the decision of the District 
Judge. 
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The suit was for declaration of title and 
possession, the plaintiff basing his title upon 
a conveyance from Defendants 2 and 3, while 
defendant No. 1, who is alleged to have dis- 
possessed the plaintiff, claims under a convey- 
ance from the vendors of defendants 2 and 3. 

The land in question belonged to Banomali 
and Roghu Jana; they executed a conveyance 
in favour of defendants 2 and 3 on August 
6th 1893. On May 25th 1903, defendants 
2 and 8 sold to the plaintiff, who alleges that 
he was dispossessed in December 1904, by de- 
fendant No. 1. 

Defendant No. 1 claimed the property under 
a conveyance from Banomali and Raghu Jana 
dated July 17th 1903, and alleged that the 
conveyance of August 1893 in favour of de- . 
fendants 2 and 3 was merely a paper transac- 
tion. 

The Munsiff holding that defendant 1 had 
failed to prove that that sale was a benami 
transaction gave judgment for the plaintiff 
against defendant No 1 and dismissed the 
smt as against defendants 2 and 3. 

On appeal the learned Judge came to the 
conclusion that plaintiff was never in effectual 
possession for any length of time after his 
purchase and that defendant 1 had been in 
peaceable possession since July, that defendants 
Nos. 2 and 3 have not been in effectual po- 
ssession from 1893 to 1903 but possession was 
with Banomali and Raghu. On this he held 
that the plaintiff was not entitled to posses- 
sion against defendant 1, bnt was entitled to 
recover compensation from defendants 2 and 3 
his vendors. He accordingly remanded the 
case to the lower Court for a finding on the 
questions whether the plaintiff had paid de- 
fendants 2 and 8 the purchase money for the 
land, and what sum the defendants 2 and 3 
were hable to pay the plaintiff as principal and 
damages under the terms of the kabala ? 

The Munsiff answered the first question in 
the affirmative. On the 2nd question, after ex- 
pressing his opinion that the clause in the 
conveyance did not impose on defendants 2 
and 3 a liability to pay compensation in the 
event of a dispossession by 8rd persons, he 
finds, in accordance with dirgction of the ap- 
pellate Court, that the compensation -will 
amount to the purchase money plus 12 per 
cent. 

The Lower Appellate Court on these findings 
gave judgment sctting aside the decree in 
favour of the plaintiff and directing that ho 
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should get a decree ns against defendants 2 
and 3 for the amount of the purchase money 
with interest at 12 per cent. 

Against this decree the plaintiff and defend- 
ants 2 and 3 appeal. 

The plaintiff's contention is, that as it has 
not been found that the conveyance from Bano- 
mali and Raghu Jana in favour of defendants 
2and 3 isa sham transaction then by that 
conveyance the title to the Jands in question 
pasged from Banomali and Raghu Jara to de- 
fendants 2 and 3 in 1893 and then passed to 
him by his purchase in 1903. Banomali and 
Raghu Je ana, therefore, had notitle in July 1903, 
to convey to defendaut No. 1. The plaintiff 
is, therefore, entitled to possession. 

The respondents in answer say that neither 
the plaintiff, nor uny one under whom he 
claims are shown to have been in possession 
at any time during the 12 years next before 
July 1907, when the suit was brought, so any 
title which might have passed from Banomali 
and Raghu Jana in 1893 has become barred 
by limitation. 

The appellants i in the other appeal say that 
the condition in the conveyance only rendered 
them liable to indemnify their vendees against 
dispossession by some one claiming under 
the vendors and did not render them liable 
to guarantee the purchasers against disposses- 
sion by some one claiming under a title parn- 
mount. 

The latter contention is, I think, the correct 
one’; the condition i in the conveyance runs in 
these terms :— “That if you or your heir or 
sucpessor be dispossessed from the said land, 
and Jama, wholly or in part, by us, our heirs or 
representatives, at any time on any ground, 
we and our heirs remain bound to refund to 
you the proportionate amount of consideration 
money and damages and costs,” and those terms 
in my opinion only impose on the vendors a 
responsibility for those claiming under them. 
As to the ather appeal the findings of fact in 
the Lower Appellate Court are not as definite 
as they might have been. The finding as to 
whether the purchase by defendants 2 and 3 
was 'benami or not isnot precise, butthe District 
Judge, while holding that the possession of 
the property remained with Banomali and 
Raghu Jana after the sale to defendants 2 and 
8, has not found that the transaction was a 
sham. The 12 years, within which the plaint- 
iff ov those through whom he claims must 
have beenjn possession, began to run on July 
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27th, 1895. There is no express finding as to 
whether they were in possession, only a find- 
ing that the plaintiff never was in effectual 
possession for any length of time after his 
purchase. The onus lay upon the plaintiff to 
prove that he was dispossessed within the 12 
years; this, ıt appears, he did not succeed in 
doing and, if that is so, the judgment of the 
Lower Appellate Court dismissing his suit 
must stand. 

There is also another ground on which the 
suit must fail. The plaintiff. has joined a 
claim for possession of land against defend- 
‘ant 1 with a claim for damages against de- 
fendants 2 and 3 and has obtained, before the 
Munsiff, judgment in his favour on the first 
claim and against him on the second claim, 
while the position with regard to\the two 
claims has been reversed in the Lowér Appel- 
late Court. The causes of action on, which 
the two claims are based are conflictirte and 
hostile and it is clear from the result the 
trial in the two Courts that they could ndt be 
conveniently tried together in one suit. ihe 
suit is, therefore, bad for misjoinder of causes 
of action and as against defendants 2 and $ 
must fail. 

The result is that the appeal of the plaintiff 
against defendant No. 1 must be dismissed 
and the appeal of the defendants 2 and 3 
against the Judgment of the Lower Appellate 
Court in favour of the plaintiff must be 
allowed with costs. 

Appeal No, 2029 allowed. 
Appeal No, 2033 dismissed, 









CALCUTTA HIGH COURT. 
MISCELLANEOUS Crvm APPRAL No, 540 
or 1907, 
February 28, 1909. 
Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
KAILASH CHANDRA PAL——Jupaaenr- 
Desror—APPELLAXY 
Versus 
HARI MOHAN DAS AND OTHERS—DROREE- 


HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 8, £66-- 
Saleabla propesty—Tlomestead in town of Comrliah— 
Landlord receiting nazarana for oonsert to transfer 
holding—No evidence of transferability without consent 

A homestead in the town of Comillah is not saleablo 
property within the meaning of section 266, Civil 
Procednre Code, 1882, 
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When the landlord receives nizarana aso condition 
of recognizing a transfer, it doos not prove n usage of 
sale without consent Maharaja Radha Kishore v~. 
Sreemutty Ananda Pria, BO W, N 285, roferred to, 


Appeal from.the order of the Sub-Judge of 
Tipperah, dated September 18, 1907. 


Babu Harendra Narain Mitra. for the appel- 
tnt. 
Babu Upendra Lal Roy, for the reapondeuts. 


Judgment—This was an application under 
Section 244 of tho former Code im which tho 
judgment-debtor pleaded, inter alia, that a 
certain property, which the decree-holders 
soyght to attach in execution of their decree, 
was not liable fo attachment. The Subor- 
dinate Judge of Comillah held that the 
property was subject to attachment and re- 
fused the application and the judgment-debt- 
or appeals. 

The only question that now arises for-deter- 
mination is whether this property, which 14 a 
homgstead in the Town of Comullah, is sale- 
ablé property within the meaning of Section 
266 of the former Code of Civil Procedure. The 
Idarned Subordinate Judge refused the appli- 
cation on two grounds. He held, firstly, that 
the judgment-debtor was not entitled to deny 
that the holding was transferable by usage, and 
- sscondly that the holding, was transferable 
under the Transfer of Property Act. As to 
the first point, the evidence seems to us per- 
fectly clear. The learned Subordinate Judge 
himself appears to have shrunk from holding 
in so many words that a usage existed, authoriz- 
ing the transfer of this holding without the 
landlord’s consent. In one part of his judg- 
ment he says:— There is no custom or usage 
in existence according to which the Maharaja 
gives his consent to the transfer of such hold- 
ings as a matter of course,” and later he 
says:— There is sufficient indication that 
usage is growing up for the transfer of such 
lands without permission and for obtaining 
the sanction of the landlord after the purchase 
is made.” 

Now it nppears to us that we are not at all 
concerned with the qnestion whether or not a 
usage of sale exists in Comillah. It is very 
likely that such a usage exists and we believe 
it exists widely thronghout these provinces. 
What we are concerned with is a very different 
thing, that is to say, whether there is any usage 
of sale without the consent of the landlord. 

For the respondents in this case reliance 
has been placed on many cases, amongst which 
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we may cite Maharaja Radha Kishore v. Sree- 
nutty Ananda Pria (1). There is a remark 
of the learned Judges in that case that the 
Subordinate Judge might well have found the 
existence of a usage under which a raiyat was 
entitled to sell his holding and transfer his 
occupancy right without reference to the land- 
lord, provided only that the purchaser paid to 
the landlord a customary fee. This obser- 
vation, however, was not necessary for the de- 
cision of the appeal, and indeed the appeal 
was ultimately decided against the party, who 
pleaded the usage. We do not think, there- 
fore, that this observation, which seems to ns 
an obiler dictum, is necessarily binding upon 
us. When the landlord receives nazarana as 
a condition of recognizing a transfer, the ac- 
ceptance of that Nazarana shows that he con- 
sents to that tvansfer, and to us it seems very 
dificult to say that any number of instances 
of sales with the consent of the landlord can 
possibly prove a usage of sale without consent. 
Tn the present case, it is perfectly clear that 
there is no usage in Comillah at all, either 
growing or grown, under which tenants are 
entitled to sell their holdings without the 
Mahavaja’s consent. The respondent's own wit- 
ness says that 1f purchasers do not pay naza- 
rana, the Maharaja is entitled to take khas 
possession. The second witness says that he 
cannot say what would happen if no mutation 
were obtained by a purchaser on payment of 
nazarana, Neither of the witnesses attempted 
to prove that the Maharaja is bound to recog- 
nize a purchaser or is bound to accept nasza- 
rana tendered to him. No instance is proved 
in which the Maharaja was compelled against 
his will to recognize a transfer, made without 
his consent. 5 

We have read the whole evidence and to 
us it appears tbat the lower Court was not 
justified in accepting the existence of a usage 
authorizing the sale of these holdings without 
the landlord’s consent. 

The learned Subordinate Judge has also 
held that the judgment-debtor’s interest is 
transferable under Section 108, clause (j), of 
the Transfer of Property Act. It is argued on 
behalf of the appellant that this enactment 
does not apply by reason of Section 2 clauso 
(e), which lays down that the Act shall not 
affect any right or liability arising out of a 
legal relation constituted before the act camo 
into force. As regards the question whether 

(1) 8 ©. W, N. 236. i 
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the legal relation between the present 
appellant and the landlord was or was not 
constituted before 1882, several considerations 
might arise. It is perfectly clear that this 
holding has been held by the judgment-debtor 
and his father before him for more than 40 
years. It may be that the holding is not 
heritable in which case the legal relation be- 
tween the judgment-debtor and the landlord 
wold have been constituted when the judg- 
ment-debtor’s father died. It may be that the 
original lease was for a term of years and that 
the tenants thereafter held over from year to 
year. In that case the principle. laid down 
in the case of Administrator General Bengal v. 
Ashraf Ali (2), might apply. With all these 
vatiqus considerations we are unable to deal, as 
there are no materials in the papers before us to 
show what was the character of the judgment- 
debtor’s lease, or when his father died. The 
parties went to trial on the assumption that 
the holding had been in existence for upwards 
of 40 years, and it is on that assumption, that 
the case in the lower court has been disposed. 

This appeal must be decided on the same 
assumption. On that assumption, it is per- 
fectly clear that the Transfer of Property Act 
doeg not apply. 

We have already held thatthe respondents 
hayp wholly failed to show that the holding is 
hy custom transferable without, the consent of 
the landlord. On these two findings it is im- 
possible for us to hold that the bhitti land in 
question, as described in the petition of exe- 
cutiqn, ir saleable property. That being so 
the appeal must be decreed with costs, and 
the bhitti land released from attachment. 

We assess the hearing fee at two gold 


mohjus. 
Appeal alloted. 
(8) 28 0. 227. 


CALCUTTA HIGH COURT. 
Recpiar Orvik APPEAL No. 200 or 1907. 
February 9, 1909 

Present :—Mr, Justice Sharfuddin and 
Mr. Justice Coxe. 
SATIS OHANDRA CHATURDHURIN— 
PLAINTIFF——APPELLANT 
VETSUS 
JNANADA SUNDARI CHAWDHURANI, 


— DEERNDANT—-RESPONDENT. 
Probate and Administration Aet (V af 1581), 8. 90 
CL. (2)—-Restriction— Power of ewecutor to dispose of 


immoreablo praperty-—Speoifie Relief Act (I af 1877) 
& 21—Contract, to perform which permission of Court is 
neressary, cannot be specifically ento ced. 

Section 90 cl. (2) of the Probate Act does not pro- 
vide that the restriction, to be imposed on the power 
of an executor to dispose of immoveable property by 
the Will, should be an express restriction in so many 
words. "Restriction may be oither express or Jimphed 

Where a Will containod these provisions “ Tho ex- 
eoutors shall be competent, in order to pay off my 
debts, to contract other debts or to mortgage any pro- 
perty left by me; and on taking mto consideration the 
state of the debts and of the properties, 1f they think 
the best means to pay off the debt would be to sell any 
property or to grant a patni lease or to settle it on 
permanent rent, in that case they shall bo competent 
to pay off the debt by selling Tappa Hazardi and 
Tappa Kumkhai ” 

Held, that although there js no express restriction, 
there is a very strong impheation that the testator 
never intended to give authority to the .executor to 
grant any permanent lease of property other than the 
two Tappas mentioned in the Will, and that the testa- 
tor intended to restrict the power of the exegutor, so 
far as sale and lease were concerned, by cones it 
to the two specified Tappas. 

Where the defendant Lad agreed to grant a 
nent lease to the plaintiff, but ıt appears that 
the defendant—hags no power to execute tho 
without tho permission of the District Judge: 

Held, that the contract as it stands is, fromi 
nature, such that the Court cannot enforce its specifi 
performance, to quote section 21 of the Specific Relief 
Act. 


Appeal from the decree of the Sub-Judge of 
Mymensingh, dated February 5, 1907. 

Babus Jogesh Ohandra Roy and Cobinda 
Chandra Dey Roy, for the appellant. 

Mr. Chuckerbuity, Counsel and Babus Dwar- 
ka Nath Chukerbutty and Girija Prosanna Roy 
Chowdhury, for the respondent. 








Judgment—This is an appeal against the 
decision of the Subordinate Judge of Mymen- 
singh dated the 5th February 1907. The 
suit was for specific performance of a contract 
and the plaintiff claimed that the defendant 
had agreed to grant him Kem? Mokarart 
Dartaluk of the Monzahs in dispute at an 
annual rent of Rs. 100 on receiving the sum 
of Rs. 22,700 by way of Selami. The plaint- 
iff further claimed that under that agree- 
ment he is also entitled to the outstanding 
arrears of the mehal. This agreement was 
come to on the 6th Askar 1310, that is, the 
2156 June 1903, and on the following day a 
sum of Rs. 1,000 was received by the defend- 
ant as earnest money and she, the defendant, 
gave a receipt for that money. The plaintiff 
goes on to say that under the above agreement, 
pattah and kabuliat were executed within 
three months of the granting of the receipt, 
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and that the plaintiff in due time tendered 
tho remainder of the selami with a request 
that the defendant should execute the pattah 
and that she refused to do so 

The defendant, on the other hand, alleges 
that by the Will of her husband certain charges 
were created on the property in dispute 
and that under that Will she had no right to 
grant any Kaemi mokarari dartaluk, and that 
when this agreement was made, her mght to 
make it was not ascertained or discussed. Tt 
was only subsequently that she came to know 
after consulting her legal advisers that she 
had no such power. , She also alleges that as she 
had adopted a son as authorized in the Will, 
the adopted son became the rightful owner of 
the property, and her own position has been 
changed to that of an executor with limited 
powers. She admits the receipt of the one 
thousand Rupees as earnest money and says 
that/after she came to know that she had no 
power to grant any haem mokarmi dartaluk, 
mt tendered to the plaintiff the above sum 

th interest thereon at 12 per cent. per 

nnum, from the date of receipt of that sum 
by her up to the date of tender, which the 
plaintiff declined to accept. She has made 
other allegations also, with which, so far as the 
present appeal 18 concerned, we have nothing 
to do. 

The Subordinate Judge held that the plaint- 
iff was not entitled to specific performance 
of the contract, that he shonld get back the 
one thousand Rupees together with interest 
thereon at 12 per cent. per annum from tho 
7th Ashar 1310 up to the end of Kartik 1311, 
and further held that the plaintiff should 
bear his own costs and pay the costs of the 
defendant. 

The plaintiff now appeals to this Court. 
The grounds taken are, first, that under the 
terms of the Will there 1s no restriction on the 
power of the defendant to grant a kaemi moka- 
rari dartaluk of the mouzals in question; 
secondly, that if it is found that there was 
such restriction and that sho had no such 
power. then sho should be directed to grant the 
said kaemt mokarari dartaluk to the plaintiff 
after obtaining the necessary permission 
from the District Judge; and lastly, it is urged 
that in the event of such an order not being 
passed, the plaintiff should get a decree for 
compensation for interest on the money which 
has been lying, agit is alleged, idly in his 
hands, and also for full costs in both Courts, 


The main contention turns on the proper 
interpretation of paragraph 18 of the Will 
(p. 82). It appears from this paragraph 
that the power given by the testator is four- 
fold. It rung as follows :—“ The executor or 
executrix or administrator shall be conipetent, 
in order to pay off my debts, to contract other 
debts or to mortgage any property left by 
me ; and on taking into consideration the state 
of the debts and of the properties, if they 
think the best means to pay off the debt 
would be to sell any property or_to grant wu 
paint lea&y or to settle it on permanent reut, 
in that cas® they shall be competent tò pay 
off the debt by selling Tappa Hazradi and 
Tappa Kuri Khai situate within the property 
which I have purchased from Mr. T Kalanooj 
under a registered deed of sale, dated 6th 
Chaitra 1279, and the property of Pergannah 
Baroda Khat or any part thereof, or by grant- 
ing paini lease thereof or by settling the same 
on kem jama (permanent rent).” 


This context clearly defines the power that 
the testator has given to the executrix. The 
executrix can contract debts for the purpose 
of paying off the debt of the testator, and for 
that purpose she can also mortgage any proper- 
ty left by him. Apart from these two powers 
given for the purpose of paying off present 
debts, the context deals with the power to sell 
or lease property. The testator, in our opinion, 
intended to restrict the power of the executrix, 
so far as sale and lease were concerned, by 
confining it to Tappa Hazaradi and Tappa 
Kuri Khai situated within the property which 
the testator had purchased from Mz. T. Kala- 
nooj. If the testator’s intention had been to 
give a general power to sell or lease any pro- 
perty left by him, there is no reason why that 
power should not have been mentioned along 
with the power to contract debts and mort- 
gage properties. From the context it is also 
clear that the testator was reluctant that any 
property should be sold or permanently leased. 
and directed certain specified properties to be 
sold or permanently leased only in case the 
executors thought either of those methods the 
best means of paying off his debts. 


In support of the appellant’s contention a 
number of authorities have been cited, but we 
find that in none of these authorities was any 
principle of law laid down. The cases depend on 
the wording of the Wills, respectively pro- 
pounded in them and profess to interpret those 
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Wills in accordance with the wording in each. 
particular case. 

It also appears that the properties mention- 
ed in the Will as properties which can be sold 
under the provisions of paragraph 13 of the 
Will have not all as yet been alienated for 
paying off the debt. The property in dispute 
is not situated in Tappa Hazradi or Tappa 
Kuri Khai. Under the above circumstances, 
we are clearly of opinion that although there 
js no express restriction, there is a very strong 
implication that the testator never intended 
to give anthority to the execntor to grant any 
permanent lease of property not situated with- 
in those two tappahs. It is contended that it 
is necessary that there should be an express 
restriction, and there being no such express 
restriction in the Will, the executor had a 
right to grant a permanent lease of the pro- 
perties. But section 90 (2) of the Probate 
and Administration Act, 1881, does not provide 
that there should be an express restriction in 
so many words. Restriction may either be 
express or implied. In the present case, the 
restriction appears to be implied 

The next point urged was that if the de- 
fendant had no power to execute the deed she 
should be directed to execute it after obtain- 
ing the necessary permission from the District 
Judge. We have no power, however, to direct 
the District Judge to grant permission, nor is 
it likely that he will mant it. He would 
have to consider the-application not from the 
point of view of the plaintiff but from that of 
the interest of the estate. He would doubt- 
less be greatly influenced by the clear wishes 
of the testator, as also by the fact insisted on 
by the leaned Pleader for the appellant that 
this contract is repudiated by the defendant 
because she can obtain much better terms. 
Tn any case as the District Judge has full 
power to grant or refuse the application as he 
thinks fit, the contract as it stands is, in our 
opinion, from its nature such that the Court 
cannot enforce specific performance of it, to 
quote section 21 of the Specific Relief Act. 

The last point urged is that inasmuch as 
there was an agreement and the respondent 
has received the sum of one thousand rupees 
by way of earmeste money and has given a 
receipt, the institution of the present suit by 
the plaintiff was bona fide and not frivolous 
and he is, therefore, entitled to compensation 
for the loss of the interest upon the money 
which he had paid and upon that -which lay, 
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as he says, idly in his hands, and to costs of 
both Courts. We find that there is no prayer 
in the plaint with regard to this point, nor 
was there any issue with regard to it. The 
respondent made a tender of one thousand 
rupees, as has already been observed, and she 
asked the plaintiff to take back the money on 
the ground that she had no power to execute 
the dar mokarat. But the plaintiff did not 
consent to take back the money. 

In these circumstances, he cannot claim 
either compensation beyond the sum of 
Rupees 1,000 and the interest on it or costs. 

For the above reasons we dismiss the appeal 
with costs. . 

Appeal dismissed. 

CALCUTTA HIGH COURT), 
Szeconp Civin Appean No. 1332 or 1907. 
March 3, 1909. N 
Present :—Mr. Justice Mookerjee and N 
Mr. Justice Carnduff. \ 
DHANI RAM MAHTHA—Puraintire— 4 
APPELLANT 
versus 
MURLI LAL MAHTHA AND oTHERsS— 


DeFrENDANTS—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 83 156, 389 
and §90—Commatssion—Eaununation of witnest—Tender 
of deposition as ecidence-—Practice—Oiiginal Side of 
High Court—Mofussil Practice— Costs of adjournment. 

In the Mofugsil Courts the depomtion of a witness, 


_exninined on Commission, is treated as evidence in 


the cage, oven though it has not been formally ten- 
dered, and this practice is in strict accordance with 
Jaw Dwarka Nath Dutt v. Gunga Day, 8 B.L R. App. 
102 Struthers v. Wheeler, 60 LR 100, Nistarmi v. 
Nundo Lall, 26 C 591, and Man Gobinda v Shashindra, 
35 C 28, referred to. 

But in the Original Side of the High Court, a differ- 
ent practice prevails, and the deposition taken by 
Commission does not become evidence until the same 
has been tendered and read Kusum Kwmariv Satya 
Ranjan, 30 © 989 (at p 1003) and Hemanta Kumari 
v Banku Behari, 9 C. W N 794, referred to. 

When a caso 18 adjourned the Court should not direct 
immechate payment of the costs of adjournment, bat 
should direct that the hearing on the adjourned date 


~ ghould be conditional npon payment of costs beforo 


that date. ~ 

Appeal from the decree of H. E. Ransom, 
Esq., District Judge of Darbhanga, dated April 
8, 1907, affirming that of the Sub-Judge of 
Darbhanga, dated February 5, 1907. 

Babu Sharasht Charan Mitra, for the Ap- 
pellant. 

Babu Digambar Ohatterji, for the Respond- 
ents. 
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Judgment.—T’he plaintiff appellant com- 
menced the action, out of which the 
present appeal arises, for declara- 
tion of his title to immoveable property and 
to restrain the defendant from enforcing a 
mortgage which they claimed to hold there- 
upon The snit was instituted so far backas the 
18th May 1903 and up to the present time it 
has not been heard on the merits. The plaint- 
iff had at one stage of the suit obtained an 
order for the examination of a witness’ upon 
commission. That witness was duly examin- 
ed and the commissioner made his return. 
When the case came on for trial before the 
Swhordinate Judge, the evidence taken on 
commission was on the record but ag the 
witnesses who were to be examined in Court 


were not in attendance, an application was ` 


made on behalf of the plaintiff for adjourn- 
ment. ,The Subordinate Judge made the grant 
of thé application conditional upon the im- 
mediate payment of the costs of the defendant. 
Thè plaintiff was unable to carry out the 
er of the Court and the suit was dismiss- 
An appeal was then preferred to the 
istrict Judge, but if was dismissed by him 
under section 551, C. P. C. The plaintiff has 
now appealed to this Court and on his behalf 
the decision of the Court below has been 
challenged.on two grounds, namely, first, that 
as the evidence taken on commission was on 
the record, the suit ought nottohave been dis- 
missed without an adjudication on the merits, 
and, secondly, that the Court of first instance 
ought to have allowed him an opportunity to 
produce his other evidence. In answer to the 
first contention, it has been argued by the 
learned Vakil for the respondent that as the 
plaintiff did not tender the deposition in 
evidence, the Subordinate Judge was not 
bound to consider it, and in answer to the 
second contention it has been suggested that 
the , plaintiff was guilty of laches and was 
not’ entitled to any consideration from the 
Gburt. - 
“In support of the first contention, reliance 
< has been placed on behalf of the appellant 
upon the decisions of this Court in Dwarka 
Nath Dutt v. Ganga Dayi (1), Struthers v. 
Wheeler (2) and Ntstarin’ Dassee v. Nundo 
Lall Bose (8), which show that in order to 
make a deposition taken on commission avail- 


(1) 8B. L. R App. 102 ; 
2 
6 







601 BR 109, 
26 C. 691. 
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able for purposes of the trial, it is not ne- 
cessary formally to tender it in evidence. 
On the other hand, in support ‘of ‘the. con- 
tention of the respondents, reliance has been 
placed upon the cases of Kusum Kumat 
Roy v. Satya Ranjan Das (4) and Hemanta 
Kumari v. Banku Behary Sikdar (5), in which 
it was ruled that the deposition of a wit- 
ness examined on commission does not be- 
come evidence in the suit until the same has 
been tendered and read as evidence by the 
party on whose behalf it has been taken. We 
observe that in the cases upon which re- 
liance is placed on behalf of therespondents;the 
view of the Court is based upon thé prac- 
tice which has prevailed for many years past 
on the Original Side of this Court. Ox'the 
other hand, as was pointed out-by this Court 
in the case of Man Gobinda -Chowduri v. 
Shoshindra Ohandra Chowdhuri (6), thè: prac- 
tice in the Mofussil Courts has been precisely 
in the opposite direction, There can benv:doubt 
that in the Mofussil Courts the deposition 
of a witness examined on commission’: is 
treated as evidence in the case even though it 
has not been formally tendered. In-, our 
opinion, this practice is not only: ‘perfectly 
consistent, but also in strict accordance with 
the provisions of the Code on the súbject. 
Section 389 of the Code of 1882 provides that 
after the commission has been duly-executed, 
it shall be returned together with the ‘evi- 
dence taken under it to the Court from which 
it issued andthe commission, thereturn there- 
to and the evidence taken under it form, 
subject to the provisions of section 390, part 
of the record of the suit. Section 390, to which 
reference is made, then, provides that evi- 
dence taken on commission shall not be read 
as evidence in the suit without the consent 
of the party against whom the same is offered. 
unless the person who gave the evidence 
_is beyond the jurisdiction of the Court or dead 
or unable from sickness or infirmity to attend 
to be personally examined or exempted from 
personal appearance in Court, or the Court 
in its discretion dispenses with the proof 
of any of the circumstances just mentioned 
and authorizes the evidence of any person 
being read (as evidence intthe suit, notwith- 
standing proof that the cause for taking such 
evidence by commission has ceased at the 
(4) 30 C. 999, at p. 1008, 


(9) 9 0. W. N. 794. 
(6) 35 0. 28. 
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time of rendang the same. Where, therefore, 
as in the case beforo us, the circumstances 
mentioned in section 890, which would exclude 
the deposition from being read as evidence 
in the suit, do not exist there is no reason 
why the deposition should be formally tender- 
ed before it can be treated as evidence in the 
cause. No doubt it may be plausibly sug- 
gested, as indeed ıt has been suggested by 
writers, that the mere fact that the deposition 
forms partof the record does not make it 
evidence, because everything that is on the 
record may not be evidence in the suit till 
it has been made evidence in the manner 
contemplated by law. That may be so, but 
the analogy has no application to the case be- 
fore us. Here the deposition has been taken 
by a duly authorized commissioner, the par- 
ties had the opportunity toappear and examine 
and cross-examine the witness as conteniplat- 
ed by law, there is no suggestion that the 
commission has not been duly executed and, 
returned; nor is there any reason for sugges- 
tion that circumstances may exist which 
would exclude the deposition from being us- 
ed as evidence under section 390. Under cir- 
cumstances like these, it would be, in our 
opinion, an idle formality not contemplated by 
the Code to require that the deposition must 
be formally tendered in evidence. The prac- 
tice of the Mofussil Courts, as pointed ont 
in the case of Man Gobinda Chowdhurt v. 
Shashindra Chandra Chowdhurt (6), is entire- 
ly consistent with the provisions of the 
Code and there is no reason why we should 
substitute for it a practice, which has grown 
up in the Original Side of this Court. We do 
not think it can rightly be suggested that 
there is any thing on principle which makes 
it obligatory upon a party to tender a deposi- 
tion formally at the trial. No doubt, if, as 
is provided in the English Rules of the 
Supreme Court 1883, Order 87, Rule 24, 
there were any statutory rule that notice of 
intention to use a deposition of the tral 
should be given, the practice must be regu- 
lated accordingly. But in the absence of any 
similar provision in our Code of Procedure, 
we donot see why we should insist upon 
thisformality. The deposition forms part of the 
record and either party may use it. If the op- 
ponent of the party whorelies on the deposition 
has any objection to its admissibility, it is open 
to him to urge that point. But we do not 
see that there is upon principle any neces- 
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sity to tender the deposition in evidence. That 
there is no real question of principle involv- 
ed in the matter, would appear from the car- 
cumstance that under other systems of law, 
the practice which is followedin our Mofussil 
Courts has been adopted, for instance, 
in tho American -Federal Courts, it is not 
necessary for a deposition duly taken on com- 
mission to be tendered in evidence, it is treat- 
ed as already part of the record and may be 
used at once by either party. Andrews v. 
Graves (7); Park v. Willis (8). In our 
opinion, we ought to adhere to the practice 
which prevails in the Mofussil Courts, and, 
according to that practice, there is no qaes- 
tion that the deposition in this case ought to 
have been considered by the Subordinate Judge. 
The first pointtaken on behalf of theappellant 
must, consequently, prevail. \ 

As regards the second point taken on be- 
half of the appellant, it is contendetl that 
under section 156 of the Code of 1882, it was 

“not open to the Subordinate Judge to make 
the order for adjournment conditional non 
the immediate payment of costs. It is 
gested that if, in the opinion of the Subord& 
nate Judge, an adjournment was necessary 
in the interests of justice, the object-of the 
grant of the adjournment ought not to have 
been defeated by the imposition of an order 
for costs, inability to comply with which 
would nullify the very object which the 
Court had in view. In our opinion, there is 
no foundation for the broad contention that 
the Court could not make an appropriate or- 
der for costs, the second paragraph of section 
156 clearly gives the Court ample discretion 
as to the particular directions to be given in 
the matter of costs occasioned by the adjourn- 
ment. Atthe same time, we are of opinion 
that in the circumstances of thiy case, 
the Court might have adjourned the dase to 
a subsequent date and made the hearing on 
that date conditional upon the payment of 
costs before that date, Such an order wosld 
have enabled the plaintiff or his legal ad- 
viser to comply with the order for costs. We: 
are of opinion,therefore, that sufficient oppor- “| 
tunity was not given to the plaintiff to enable 
him to carry out the order of the Court and 
to produce his evidence. 

The result is that this appeal must be al- 
lowed, the decrees made by the Courts ‘below 


7) (1870) 1 Dillon 108; 1 Fed. Cases 894, 
8) (1806) 1 Cranch. O. C. 857; 18 Fed, Cases 1108, 
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discharged and the case remitted to the Court 
of first instance to be tried on the merits. 
Both parties will be at liberty to adduce evi- 
dence in support of their respective claims. 

As regards the costs of this appeal, they 
must abide the result, but there will be no 
order for costs in the lower Appellate Court. 
The costs in the Court of first instance up to 
this stage, as also after the remand, will be in 
the discretion of that Court. 


Appeal allowed. 


PRIVY COUNCIL. 
[APPEAL FROM Borgar. ] 

July 21, 1908. 
Present-—Lord Macnaghten, Lord Atkinson, 
Sir Andrew Scoble and Sir Arthur Wilson. 


BANK or BOBMAY r. SULEMAN SOMJI. 
Afortgagor and Mortyagee-—Mortyage property subject 
to previous charge—Omussion to tnvestigate mortgagor's 
title—Gonstructive notice of chai ge—P? operly mortgaged 
by Ezgeutor or Residuary Legatee as his oun property 
and for his oun debts—Rights of legatees and creditors 
uinst mortgagee—Lapse of several years between 
of payment of legacy and execution of mort- 
ge-—Minor legatees—Position of mortgagee. 
One 8. died in 1885, leaving cight sons—four by 
is first wife and four by hia second wife By a Will 
he left all his property to his sons by the first wife, 
subject toa charge of Rs. 30,000 in favour of his 
second wife and his sons by her. After his death, hia 
sons by the first wife entered upon large business 
transactions with tho result that they became in- 
debted to the Bank of Bombay in whose favour they 
created at first an equitable mortgage by deposit of 
certain title-deeds relating to the property m suit, 
and afterwards in 1899, executed a formal mortgage 
of the same property for the repayment of Rs 52,000. 
The mortgaged property comprised two propertics, to 
both of which the mortgagors declared themselves 
to be entitled, but both of which had been specified 
by 8, in his Will, as subject to the charge of Rs. 30,000, 
in favour of his second wife and his sons by her. 
This Will was not among the documents of title de- 
posited with the Bank, but ono of the documents 
deposited mdicated what title tho mortgagors had, and 
had the legal advisers of the Bank made any m- 
vestigation of title, they would havo obtained cogniz- 
ance of the said document and of the charge on the 
property. But they made no enquiry and appear to 
have assumed that the mortgagors were the absolute 
owners of the proporty mortgaged. Tho sons by the 
second wife of 8 had no knowledge of the dealings 
of the mortgagors with the Bank But when the 
Bank advertised the properties for sale, they sued to 
establish the priority -of their charge over the mort- 
gage tothe Bank Held, 

(1) That in this case the mortgagee had con- 
structive notice of the charge, for had ho taken the 
slightest pains to invostigate tho title of the mort- 
gagor he must certainly have discorered the charge 
created by the Will of § in favour of his second 
wife and her sous. Graham v, Drummond, (1896) 
1 Oh, 968 (974), distinguished, 
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(2) That there is a distinction between tho rights 
of creditors and legatces as against a mortgagee from 
an executor. A mortgage by an executor, who is also 
residnary legatee, to secure his private debt, may be 
get aside even at the suit of a pecuniary legatee, but 
it may not be so set aside as against creditors. Spence’s 
“ Equitable Jurisdiction ", Vol IT p 876, relied upon. 

(3) That as in this case, the Bank dealt with 
the mortgagors m their capacity of individual 
owners—not executors, but persons mortgaging their 
own property for their own debts, giving as security 
their own interests for their own purpose-- 16 can have 
no better title than that which its debtors really had 
in tho capacity m which they were dealt with, 
namely, as beneficial owners, i. e. as residuary 
legatoes. In re Queale's Estate, (1886) Ir. L. R. 17 
Ch D. 861, followed. 

(4) That by the terms of the Will the legacy was 
tobo made up and paid some eight years beforo the 
mortgage in question and that after the lapre of such 
a long time the Bank was entitled to assume that tho 
executors were acting with the consent of the legatecs, 
are not circumstances which affect the rights of the 
parties to this case, because two of the younger sons 
wero still minors when the title-deeds were deposited 
with the Bank and the continued possession of the 
mortgagors was not inconsistent with the purposes 
of the Will. 


Sir R. Finlay, K. C. ; Levett, K. O. ; and 
Frank Russell, K. C., for the Appellants. 
Danckwerts, K. C. and 5. P. Stokes, for the 


Respondents. 
Judgment, 


Sir Axprew SconLe—The facts relating to 
this appeal are not in dispute, and may be 
shortly stated. 

Somji Parpia died on the 15th February 
1885. He left eight sons, four by his first 
wife (hereafter called the elder sons) and 
four (hereafter called the younger sons) by 
his second wife Labai, who also survived him. 
By his Will, he left all his property to his 
elder sons, subject to a charge of Rs. 30,000 in 
favour of his widow Labai and his youngersons. 
Both Courts in India have found that this 
legacy was charged upon the property in suit, 
and their Lordships agree with this decision. 

After their father’s death, the elder sons 
entered upon large business transactions, 
under the style of Somji-Parpia & Co., and in 
the course of their business became indebted 
to the Bank of Bombay in vespect of advances 
on bills drawn by the firm in Bombay upon 
a branch of the firm at Indore. To secure 
these advances, the elder “song, on the Ist 
September 1890, deposited certain title-deeds 
relating to the property in suit, by way of 
equitable mortgage, with the Bank; and on 
the 12th of January 1899, the Bank obtained 
from them a formal mortgage of the same 
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property to secure the repayment of Rs 
52,000 m respect of bills, then due or to be 
come due, drawn by the firm on their Indore 
branch. It is not disputed that this debt 
was a debt of the four elder sons in respect 
of their own business, and that the legacy to 
the widow and the younger song was at the 
time, and still is, unsatisfied. 

The property comprised in the mortgage 
consisted of a house in Bhaji Pala Street and 
a piece of land in the Falkland Road, in the 
City of Bombay, to both of which the 
mortgagcrs declured themselves to be 
entitled, but both of which had been specified 
by their father Somji Parpia, in his Wil, 
as subject to the charge of Rs. 30,000 
in favour of his widow and younger sons. 
This Will was not among the documents of 
title deposited with the Bank, but the root of 
the title to the house in Bhaji Pala Street, 
the more valuable of the two properties, was 
indicated in the Will of Meenebai, widow of 
Somji Parpia’s father Dhunji Parpia, which 
was deposited. From this it appeared that 
the house had been the joint property of the 
two brothers. and if the Bank's legal advisers 
had made any investigation of title. they 
must have enquired how Somji’s share bad 
come to the mortgagors, and in this way 
obtained cognizance of his Will, and of the 
charge on this portion of hig estate. But 
they made no enquiry, nnd appear to haye 
assumed that the mortgagors were the ab- 
solute owners of the property mortgaged. It 
is not suggested that the mortgagors practis- 
ed any concealment of the real facts of the 
ease; and if they had been asked about 
their father’s Will, it is to be presumed that 
they would have given an honest auswer. 

Nor is it suggested that the younger sons 
had any knowledge of the dealings of their 
elders with the Bank. But when the Bank 
advertised the properties for sale, they filed 
this suit in order to establish the priority of 
then charge over the mortgage to the Bank. 
And the only question in this appeal is 
whether they are entitled to such priority. 

Mr. Levett, in his ablo argument for the 
appellants, contended that, under the Will of 
Somji Parpia, the mortgagors were residuary 
legatees as well aS executors. and he relied 
upon a passage in the judgment of Romer, J., 
in Graham v. Drummond (1), in which that 
learned Judge says (at p. 974) —- 

(1) (1896) 1 Ch, 968 at pe 974. 
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“| think it is settled law that, if an executor who 
is albo residuary legatee sells or mortgages an aset 
of the testator for valuable consideration to a person 
who bar no notice of the existence of unsansfled deLts 
of the testator, or of any ground which rudercd at 
uuproper for the executor ro to deal with the asset, 
that person's purchase or mortgage i» valid agambst 
any unsntistied editor of the testator” 

But this does not dispose of the present case, 
Here the plaintiffs ave legatees, and the dis- 
tinction between creditors and legatees is well 
pointed out in Spence’s | Equitable Jurisdic- 
tion.” Vol. IL, p. 376, where it is said — 

* A mortgage by an caeeutor, who 1s alo residumy 
legatee, to secure hig private debt, may Le set aside 
evon at the suit of a pecumary h gatco, for the nature 
of the claims of legatecs, they taking under the Will, 
may be ascertained . but as to creditors it is different, 
Wf a reasonable time has clapped since the death of 
the testator, and then the executor deals with the 
residue as his own, the purchaser may, in the absence 
of notice to the contrary, arsume thut the debt» have 
heen paid, or that there are other assets for payment 
of the debts, f any ; thercfore the mortgagee would 
be safe ar against creditors.” a 

Moreover, in this case, the mortgagee had 
constructive notice, and has only lumsélf to 
thank if his position is not safe: for hay he 
taken the slightest pains to investigate 
title of the mortgagors he must certain¥y 
have discovered the charge created by the Wi 
of Somji in favour of the widow and her sons. 

It was also contended that by the terms of 
the Will the legacy was to be made up and 
paid within six years after the testator’s 
decease: that this period would have expired 
in 1891, eight years before the date of the 
mortgage ; and that, assuming notice of the 
Will on the part of the Bank, the Bank was 
entitled to assume that the executors were 
acting with the consent of the legatees, 
Lapse of time js. no doubt. a circumstance 
that may be taken into consideration in cases , 
of this kind ; bat having regard io the fact \ 
that, in this cage. two of the younger sons ( 
were still minors when the title-deeds were 
deposited with the Bank, and that continued. 
possession by the elder sons was not. incon- 
sistent with the purposes of the Will, their 
Lordships agree with the Court below in 
holding the mghts of the parties unaffected 
by this circumstance. 

The case of In re Queale’s Estate (2) bears 
u strong resemblance. in its facts, to that 
now under consideration. There the testator’s 
son deposited with a Bank three leases to 
gecure his own overdvawn account. Tho 
Bank dealt with him as absolute owner. and 

(2) (1886) Ir. L, R. 17 Ch. D 361, ` 
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eventually proceeded to sell the leaseholds ; 
whereupon the testator’s daughters claimed 
to be placed on the schedule as encumbrancers 
in respect of unpaid legacies, and their claim 
was allowed. In delivering judgment, Fitz 
Gibbon, L. J., says :-— 

“Tho Bank dealt with him (tho mortgagor) as, 
and m his capacity of, an individual owner—not an 
executor, but a person pledging his own property for 
his own debt, giving as security his own interest for 
his own purposes Under such circumstances the 
Bank can, in my opimon, haye no better title than 
that which its debtor really had in the capacity in 
which he was dealt with, namely, as beneficial owner, 
1, e , as residuary legatee ” 

Their Lordships agree with the learned 
Judyes of the High Court of Bombay that 
the claim of the first four respondents (the 
younger sons of Somji Parpia) must prevail 
over the mortgage to the Bank and the title 
of its transferee, Dwarkadas Dharamsey, and 
they will humbly advise His Majesty that 
this peal should be dismissed, and the 
decreé of the High Court of the lth April 
1904 confirmed. The appellants must pay 
the costs of the appeal. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
ORIGINAL CIVIL APPEAL No. 640 or 1908. 
August 27, 1908. 

Present :— iy, Justice Fletcher. 
HURDWARY MULL—PETITIONER 
versus 
AHMED MUSAJI SELAJI AND OTHERR— 


OPPOSITE PARTY, 

Stamp Act CIT of 1598), 65 56.95 and Seh. I Art. 
Gek bitvation bet (IX of 1599), s. 14— Submission ta 
be ralid— Arbitration Tribunal of the Bengal Chamber 
of Commerce, rules of- Appointment of arlntrators— 
Votificution of time and place of hearing, antigan of— 
Hardence, refusal to hear when amounts to miacohdaet—. 
dicari, objections to—Jurisdretion of Canrt ty set aside 
award not to be ousted by agreement of parties 

If contract notes contain a submission to arbitration, 
they fall within the provimons of sec 6 of the Stamp 
Act, and ought to bear each an 8-anna stamp under 
Sch I, Art 5of Stamp Act, and if they do not do so, the 
submission is not valid and the award cannot be made 
a decree of Court under Arbitration Act. Bagabn v. 
Shie Ram, Bom P, J 151 (1888); Ferrer v Oren, 
7B and O 427 (1827), referred to 

The rules of the Arbitration Tribunal of the Bengal 
Chamber of Commerce contemplate the parties being 
notified of the appointment of the arbitrators, and if 
the arbitrators covceal their names from the parties, 
the award is invalid, 

If the arbitrators do not appoint a timo and placo 
for the hearing of the roference, they fail in their duty. 

Whether the arbitrators should or should not hear 
evidence and the parties by counsel or otherwise, 
mu ‘t epeng on the particular cironmstances in every 
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case ; and the arbitrators should exercise their discre- 
tion 1n g judicial manner And if the referenco be 
such that the arbitrators cannot decide the matter m 
dispute without heamng evidence, the refusal to hear 
evidence will amount to misconduct 

The arbitrators act improperly if they do not take 
evidence to ascertain who were the parties hable on 
the contracts. 

Where an award is made againat a firm but there ia 
nothing to show who the members of that firm are, 
the Court cannot pass a decree on such award. 

Sec 14 of the Arbitration Act vests in the Court 
a discretion to set aside an award, if misconduct on 
the part of the arbitrators be shown or if it be shown 
that the award was improperly procured, where the 
arbitration has proceeded under that Act, and it is 
not competent for the parties by agreement to onst 
this jurisdiction 1f they desire to enforce the award 
under that Acti. 


Mr. Harry Stokes and Mr. L. P. E. Pugh, 
for the Applicant. 

Mr. B. C. Mitter and Mr. d. N. Chaudhurt, 
for the Opposite Party. 

Judgment.—-This is an application for an 
order that an award made in a certain arbitra- 
tion be filed in Court under the provisions of 
the Indian Avbitration Act, 1899. 

The submission, or rather the two submis- 
sions, to arbitration are contained in two 
contract-notes both dated the 23rd December 
1904, relating to the sale of certain B. Twills 
bags sold on account of Messrs. Hurdwary & 
Co., to Messrs. Ebrahim Solemon & Co. The 
submission which is in identical terms in both 
notes is in the following terms :—- 

* Any dispute whatsoever arising on or out 
of this contract shall be referred to arbitra- 
tion, under the Rules of the Bengal Chamber 
of Commerce applicable for the time being, 
for decision and such decision shall be ac- 
cepted as final and binding on both parties 
to this contract. The award may at the in- 
stance of either party and withont any notice 
to the other of them be made a rule of the 
High Court of Judicature at Fort William.” 

The Rules of the Tribunal of Arbitration 
of the Bengal Chamber of Commerce (so far as 
material to be here stated) are as follows :— 

“TV. The secretary or officiating for the 
time being of the Chamber shall and he is 
hereby appointed to be and act as the Re- 
gistrvar of the Tribunal and his duties as such 
shall ordinarily consist of or include the 
following :— 9 

“He shall by himself or his subordinates 
receive submissions, references or applications 
to the Tribunal and payment of fees and costs, 
notify the arbitrators, givo notice of hearing 
and othor notices to parties, keep 9 register 
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of submissions, references and applications to 
the Tribunal and a register of award and 
keep such other books and memoranda and 
make such returns as the Chamber shall from 
time to time require and shall render such 
assistance to the arbitrators in arbitrations as 
they may require and generally shall carry 
out the directions of the Chamber with re- 
gard to the conduct of arbitrations.” 

“VI. That in every case where a dispute 
has arisen in relation to a contract which 
provides for a decision thereof by the Tribu- 
nal, an application shall be addressed by either 
party to the Registrar who on receipt of such 
application shall constitute a Court by nomi- 
nating in writing two or more arbitrators and 
also, in case of need, an umpire or if both 
parties in and by such application so desire, 
a single arbitrator to adjudicate on the disg- 
pute. The consent of the arbitrators to act 
shall be obtained by the Registrar and the 
arbitration shall then be conducted in 
accordance with the following rules, with 
which are incorporated, where not expressly 
orimpliedly provided to the contrary, the pro- 
visions of the Indian Arbitration Act :— 

“ (0) If any arbitrator or umpire decline or 
fail to act or if ho die or become incapable 
of acting, the Registrar may appoint a new 
arbitrator or umpire in his stead in like 
manner. 

“ (c) The parties to the reference and all 
persons claiming through them respectively 
shall, subject to the provisions of any law for 
the time being in force, submit to be examin- 
ed by the arbitrators on oath or affirmation in 
relation to the matters in dispute and shall, 
subject as aforesaid. produce before the 
arbitrators all books. deeds, papers. accounts, 
writings and documents within their posses- 
gion or power respectively which may be 
required or called for and do all other things 
which. during the proceedings on tho refer- 
ence, the arbitrators may require and, partien- 
larly in the case of references relating to 
piece-goods or jute, shall comply with the 
arbitrator's requirements as to production and 
selection of samples and otherwise. 

“(f) The arbitrators shall have power to 
appoint a time and place for the hearing of 
references and within 7 days of notice on 
that behalf, the parties shall prepare and 
submit to the Registrar a written statement 
with regard to the matter in dispute or 
difference, 
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“ (g) No party to a reference shall without 
express permission of the arbitrators be en- 
titled to appear in person or by counsel, at- 
torney or other advocate or adviser before 
the arbitrators or insist on or require the 
arbitrators to hear or examine witnesses or 
receive oral or documentary evidence but the 
arbitrators at diserction may through the 
Registrar require the parties, with or with- 
out witnesses, to attend before them or 
before any committee or sub-committee of 
the Chamber to be examined on or without 
oath or solemn affirmation.” 

“G) The arbitrators may, at their own 
instance at any time or times before making 
a final award, consult, refer to and act on and 
adopt the advice, recommendations or sug- 
gestions of any committee or sub-committee 
of the Chamber having or exercising special 
jurisdiction or powers relating to the ‘particu- 
lar industry, commodity, produce or hranch 
of trade concerned in the reference or of any 
experts whether members or not and ja 
also at the expense of the parties consult nd 
adopt the advice of solicitors or counsel upon 
any question of Jaw, evidence, practice 
procedure arising in the course of the reference. 

“(D The arbitrators shall make their 
award in writing within 14 days after entering 
on the reference ov on or before any later 
day to which the arbitrators by any writing 
signed by them may, from time to time, 
enlarge the time for making the award. 






“(@) No award shall be set aside 
or varied or attempted to be set aside 
or varied by reason or on account of 


any informality, omission or delay or error 
of the proceedings iu or about the same or in 
relation thereto or on any other ground or 
for any misconduct short of vollusion or frand 
on the part of the arbitrators. 

“(q) The Indian Arbitration Act, 18 
so far ax the provisions thereof are not in- 
consistent with these Rules, shall apply to 
all references to the Tribunal. 

The facts relating to the reference appear 
to be as follows :— 

On the 30th March 1908, Messrs. Hurd- 
wary & Co, forwarded to the Registrar of the 
Chamber of Commerce the two contract-notes 
which contain the submissions to arbitration 
and informed him of the dispute that had 
arisen between the parties. On the same 
day, the Registrar wrote to Messrs, Ebrahim 
Soleman & Co.. and informed them of this 
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fact. This letter also contained the following 
statoment-—" I shall be glad to recieve your 
statement of the case at your early conveni- 
ence bnt not later than week from date ” 

Not receiving any answer to this letter, the 
Registrar again wrote to Messra. Ebrahim 
Soleman & Co., asking their immediate at- 
tention to the former letter and ending as 
follows — T am constituting a Court to ad- 
judicate upon this dispute.” 

The attorneys for Mesara. Ebrahim Sole- 

man & Co. wrote to the Registrar on the 
l4th April stating certain grounds of objec- 
tion which may shortly be stated as follows: - 
(1) “hat the contracts were void having been 
entered into through a conspiracy between 
Hurdwary & Co.. and one E. |. Timol, who 
was formerly in the employ of Ebrahim Sole- 
man & Co.: (2) that the contracts were not 
for the bond fide sale of goods but were mere 
gambling transactions; (3) that the persons 
consti{uting the firm of Ebrahim Solemn 
& Cof are, owing to death of parties and other 
mstances, different to those constituting 
firm in 1904. 
On the 21st of April, the Registrar ap- 
ointed the two arbitrators who both accept- 
ed the office on the same day. No notifica- 
tion of the appointment of or acceptance of 
office by the arbitrators was given to either 
of the parties. It was admitted before me 
that neither of the parties knew the names 
of the arbitrators until this matter came on 
in Court. Tt appears that it is the practice 
of the Chamber to withhold notice of the 
appointment and names of the arbitrators 
from the parties to the reference. 

On the 22nd April, the Registrar sent the 
papers which he had in his possession to the 
arbitrators, aud onthe same day, the arbi- 
trators directed the Registrar to send the 
papers that had been lodged by cach party to 
the other side and giving time up to the 30th 
April for remarks to be sent in and the 
papers returned accordingly. On the 25th 
April, the Registrar wrote to both of the 
parties similar letters directing them to send 
in their answers by the 80th April, but pro- 
hibiting them from raising any new matter. 
On the 27th April, Messrs. Hurdwary & 
Co, sent in their answer, and on the same 
date, the attorneys for Messrs Ebrahim Sole- 
man & Co, wrote to the Registrar reiterat- 
ing the objection they had raised in their 
former letter, 
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It appears that, on the 29th April, Messrs. 
Orr, Dignam & Co., solicitors to the Chamber, 
were consulted by the arbitrators as to the 
objections that had been raised by the attor- 
neys of Mersis. Ebrahim Soleman & Co. 

On the 22nd of May. the Registrar wrote 
to the attorney of Ebrahim Soleman & Clo., 
stating that the arbitration must proceed and 
(disagreeing with their objections. This 
letter. as appears by the record, was drafted 
by Mesars. Orr, Dignam & Co. and one of the 
statements in this letter is of importance, 
viz, -- The arbitrators have, as empowered 
by the rules that govern*the reference, ob- 
tained legal advice on the law points raised 
in your letter.” No notice, however, was 
taken of this letter from the Registrar. 

On the 18th May. the arbitrators, by writ- 
ing under their hands, purported to extend 
the time for making the award till the 15th 
June. 

On the dth June, the Registrar sent copies 
of the award to each of the parties but omit- 
ting from the copy the names of the arbi- 
trators. The awards both bear date the 4th of 
June and simply award a sum of money to be 
paid by Messrs. Ebrahim Soleman & Co., 
to Messrs. Hurdwary & Co. Messes. Hned- 
wary & Co. have presented a petition to this 
Court for leave to file awards in Court. This 
application is opposed by Messrs. Ebrahim 
Soleman & Co. Several objections hare 
been taken on behalf of Messrs. Ebrahim 
Soleman & Co. to the filing of the awards. 
The first objection that appears to me from 
the record to have any substance in it is that 
the submissions to arbitration are insnffici- 
ently stamped. Now, cach of the contract- 
notes containing the submissions bears a one- 
anna stamp only, being stamped under Art. 
43 of Sch. I to the Indian Stamp Act, 1899. 

It will be noticed that Art. 43 refers only 
to a note or memorandum by a broker or 
agent to his principal intimating the purchase 
or sale on account of such principal of any 
goods exceeding in value Rs. 20. 

Sec. 5 of the Indian Stamp Act, 1899, 
enacts as follows; - Any instrument relat- 
ing to several distinct majters shall be 
chargeable with the aggregate amount of the 
duties with which separate instruments, cach 
comprising or relating to one of such matters, 
would be chargeable under this Act.” And, 
sec G of the same Act enacts :—" Subject to 
the provisions of the last preceding, section, 
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an instrument so framed as to come with- 
in two or more of the descriptions in Sch. I 
shall, where the-duties chargeable there- 
under are different, be only chargeable with 
the highest of such duties.” 

Do then the contract-notes comprise or 
relate to several distinct matters, or, are 
they so framed as to come within two or 
more of the descriptions in Sch. I to the 
Indian Stamp Act ? 

‘The contract-notes, in addition to the in- 
timation by the broker of the purchase or 
sale of the goods, contain a submission in 
writing by the buyér and seller to refer dis- 
putes to arbitration signed by the broker, as 
the authorised agent of the parties. To hold 
otherwise would mean that, in this case, 
there is no submission in writing signed by 
either of the parties, in which case, the award 
could not, in any event, be filed in Court, as 
not, being within the provisions of the Indian 
Arbitration Act. 

Tf, then, the contract-notes contain a sub- 
mission to arbitration, they fall within the 
provisions of sec. 6 of the Indian Stamp Act. 
A submission to arbitration is chargeable 
with an eight-annas stamp under Sch. I, Art. 
5 of the Indian Stamp Act as an agreement 
not otherwise provided for (see. Bagabat v. 
Shie Ram (1)) refered to in K. Seshadri 
Aiyangar’s Stamp Law in British India, Part 
I, Sch. I, p. 46. I may also refer to Russell 
on Arbitration, 9th Edition, p. 56, where the 
leaxned author states that a submission to 
arbitration requires an agreement stamp 
under the provisions of the Enghsh Stamp 
Act, 1891. There is no distinction on this 
point between the English and the Indian 
Stamp Act. 

I am of opinion, therefore, that each of the 
contract-notes should have borne a stamp of 
eight-annas. This being go, it becomes ma- 
terial to consider sec. 35 of the Indian Stamp 
Act, 1899, which is in the following terms :— 

“No instrument chargeable with duty 
shall be admitted in evidence for any purpose 
by any person having by law or consent of 
parties authority to receive evidence or shall 
be acted upon. xegistered or authenticated by 
any such person or by any public officer un- 
less such instrument is duly stamped.’':! 

The arbitrators, even though the parties do 
not take the objection, are bound by the 


(1) Bom. P. J. 151 (1883), 
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Indian Stamp Act to take notice of any omis- 
sion or insufficiency in the stamping of any 
document produced before them. They are 
also to require under proviso (a) to sec. 35 
of the Indian Stamp Act, before they receive 
in evidence or act under the submission, the 
payment of the necessary duties and penalties 
(see Russell on Arbitration, 9th Edition, p. 
157). Inthe present case, the arbitrators 
being persons having by the consent of 
the parties, authority to receive evidence, 
acted upon the two submissions to arbitration, 
without the same bemg duly stamped, con- 
trary to the provisions of sec. 35 of the Indian 
Stamp Act. ` 


Under the old practice, an award had to be 
enforced in a suit, and in such h suit, the 
plaintif had to prove the submission ander 
which the arbitrators acted [Ferrey y. Oven 
(2)], and though, under the provisions of the 
Indian Arbitration Act, an award may be 
enforced in the same manner asa decre 
it is still necessary to prove that the 
trators acted under a valid submission. 


The Arbitration Act has only in this res- 
pect made the procedure for enforcing a 
award simpler than that under the former 
practice. Sec. 35 of the Indian Stamp Act 
is, however, clear in its provisions and forbids 
any persou having by law or consent of the 
parties authority to receive evidence (as the 
arbitrators have in the present case) from 
acting upon it until it is duly stamped. How, 
then, can I say on the evidence before me that 
the arbitrators acted on a valid submission, 
when the statute expressly says they shall 
not act upon ıb until sufficiently stamped ? 
I must confess that I have been unable to 
see any way ont of this difficulty. It may, 
however, be that if this were the only objec- 
tion, the Court could remit the matter to the 
arbitrators. 

The next objection is that the award was 
made out of tıme. 

Rule VI (j) authorises the arbitrators sto ` 
consult and adopt the advice of solicitors 
upon any question of law arising in the course 
of the reference, that is, after the arbitrators 
have entered upon the reference. Now, it 
appears from the record that Messrs. Orr, 
Dignam & Co., were consulted on the 29th 
April and they gave their advice on the Ist 
of May. That that advice was given tothe 

(2) 7 B. & C. 427 (182%). 
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` arbitrators in the course of the reference 
appears from the letter of the Registrar to 
the‘attorneys of one of the parties dated the 
Qnd May in which it is stated ‘that * the 
arbitrators have, as empowered by the rules 
which govern the reference, obtained legal 
advice on the law points raised in your 
letter.” Therefore, on the 29th April the 
arbitrators had entered on the reference. 

Rule VI (Z) provides that the arbitrators 
shall make thew award in writing within 14 
days after entering on the reference or on or 
before any later day to which the arbitrators 
by amy writing signed by them may from 
time to time enlarge the time for making the 
award, The arbitrators purported to enlarge 
the time for making the award on the 18th 
of May. (ft on that date, the time for 
making the award had expired, and an en- 
largemenht by the arbitrators after their 
time has expired ig inoperative (see 
on Arbitration, 116) 

Byt then, it is said that Rule VI (n) pro- 
vidés that no award shall be set aside or varied 
excep’ for collusion on the part of the arbi- 
patovs. It ia sufficient for me with regard to 
this objection to say that the present appli- 
cation is not one to set aside or vary an 
award. 

I am, therefore, òf opinion that the award 
was made out of time and is inoperative. 

Now the next objection is that the refer- 
ence was not conducted according to tho Rules 
applicable thereto. 

On this objection, the first point raised is 
that the arbitrators improperly concealed 
their names and the fact of their appoint- 
ment. It ıs common ground between the 
parties that the arbitratora dad conceal their 
names and that neither of the parties knew 
the names of the arbitrators until this ap- 
plication was made to the Court. 

By Rule IV, one of the duties of the Re- 
gistrar is to notify arbitrators and give notice 
of heaving. Rule VI (g) provides that cer- 
“ tain things may only be done with the ex- 
press permission of the arbitrators. 

It is clear to my mind that the Rules con- 
template the parties being notified of the 
appointment of the arbitrators, so that they 
may apply to the arbitvators for the express 
permission mentioned in Rule VI (g). Again, 
if the names of the arbitrators are withheld 
from the parties, how can they apply to set 
aside the proceedings for fraud or ‘collusion 
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on the part of the arbitrators as contemplat- 
ed by Rule VI (o) ? 

The next objection on the Rules is that the 
arbitrators did not appoint a time and place 
for the hearing of the reference. 


In my opinion, they failed in their duty in 
not doing so, By Rule VI (f) the parties 
have 7 days from the notice of appointment 
of a time and place for tho hearing of the 
reference to submit their written statement. 
This period of 7 days does not begin to run 
until notice of-appomtment of a time and’ 
place for hearing of the reference has been 
given to the parties. [also think that the 
permission mentioned ın Rule VI (g) to 
appear before the arbitrators is a permission 
to appear before them at the tıme and place 


appointed for the hearing under Rule 
VH (OP. 


Next, it is said by the party opposing this 
application that Rule VI (g) is ultra vires. 
In my opinion, it is not. I doubt very much 
whetber this Rule goes farther than the 
general rule of law. Whethor the arbitrators 
should or should not hear evidence and the 
parties by counsel or otherwise must depend 
on the particular circumstances in every case. 
The Rule vests a discretion in the arbitrators 
which, like every other discretion vested in a 
person exercising judicial functions, must be 
exercised in a judicial manner. Thns, there 
ave many arbitrations where the arbitrators 
are experts, where ıb is not necessary for 
them to hear evidence or the parties as the 
avbitrators have themselves the expert know- 
ledge rendering them capable of deciding the 
matter without heaving evidenco or the 
partios. Onthe other hand, the reference 
may be such that the arbitratora cannot 
decide the matter in dispute without hearing 
evidence, and the refusal to hear evidence, in 
such a case, would amount to misconduct 
on the part of the arbitrators. In the present 
case, the arbitrators were correct in declin- 
ing to hear evidence on the allegation of 
fraud which went to the invalidity of the 
submission. On the other hand, they acted 
improperly in not taking e¥idence to as- 
certain who were the parties liablo on the 
contracts. The arbitrators have never con- 
sidered this matter at all and the form of 
the award is made against a firm and there 
is nothing to show who the members of that 
firm are, ° 
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The section of the Contract Act* referred 
to by the solicitors to the arbitrators has 
nothing to do with the matter. 

The present application is to file the award 
in Court so that it may have the effect of a 
decree of this Court. But, this Court cannot 
make a decree against a firm when it is ig- 
norant as to what persons constitute the firm. 
This being so, I am of opinion that, not only 
did the arbitrators act improperly in not 
taking evidence on this issue, but also that 
the award is bad on the face of it. But then 
it is said by the applicant that whatever mis- 
conduct there may have been on the part of 
the arbitrators, that is cured by Rule 
VII (o). As I have already pointed out, 
this Rule does not apply, as the present ap- 
plication -is not one to set aside or vary the 
award. But even if the application were 
one to set aside the award, I am of opinion 
that Rule VI (0) would be no bar to the 
jurisdiction of the Court to do so, if miscon- 
duct on the part of the arbitrators were 
shown or if it were shown that the award 
were improperly procured. 

Sec. 14 of the Indian Arbitration Act vests 
in the Court a discretion to do so in any case 
where the arbitration is proceeding under 
that Act and it is not competent for the 
parties by agreement to oust this jurisdiction, 
if they desire that the award should be en- 
forced under the provisions of that Act. Tor 
the above reasons, I am of opinion that the 
present application fails. 

The applicant must pay the costs of this 
application. 

Application dismissed. 
*Sec 43 of Act IX of 1872. 





CALCUTTA HIGH COURT. 
Seconp CIV APPEAT No. 2049 or 1906. 
` July 30, 1908. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
SHEONANDAN SINGH AND OTHERS— 
PLAINTIFFS —Å PPELLANTS 
versus 
JEONANDAN DUSADH AND ANOTHER— 


DEFENQANTS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 82 (2) and 385—“ In 
the ordinary course of businees "—Regulation XX of 
1817-— Choukidart register. 

Reg XX of 1817 does not impose any duty on the 
Darogah of keeping a register of Chowkidari Chakran 
lands; therefore, sec. 85 of the Evidence Act 1s not 
sufficient to cover the entries in such a register. But 
from the -precise aud uniform character of those 
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entries all through the register there could be no 
doubt that they were made under proper direction in 
the ordinary course of business within clause (2) of 
sec 32 of the Act, though outside the statutory duty 
of the person who made them. Ali Nasir v. Manik, 
25 A. 90, referred to. Jaras Kumari y Lalonmoni, 
18 C. 224, L. R. 17I A 145, distinguished. 

The phrase, “in the ordinary course of business” 
m C]. (2) of sec. 32 of the Act, does not apply to any 
particular transaction of an exceptional kind, such as 
the execution of a deed of mortgago, but to business 
or professional employment im which the declarant 
was ordinarily or habitually engaged, although tho 
business was a temporary one, as is the making of 
a settlement or the building of a house. Ningara 
v. Bharmappa, 23 B 63, referred to. 


Appeal from the decree of Ii. E. Forester 
Esquire, Judicial Commissioner of CMota 
Nagpur, dated the 18th of August 1906, re- 
versing that of Babu Devendra Bijoy Bose, 
Mnnsif of Palaman, dated thej29th March 1906. 

Facts.—This suit was broughk by the 
plaintiff zemindar to recover ae Re of 
certain land which the defendant claimed as 
his Chqwkidari Chakran land. Tha, first 
Court gave a decree to the plaintiff; bathe 
‘lower appellate Court held that the land was 
proved by the defendant to be Chakran land 
and dismissed the suit. The defendan' 
relied on certain entries in a register kep 
under Reg. XX of 1817. 

The plaintiff m this second appoal contend- 
ed that the register was not admissible in 
evidence. 

Babu Sarat Ohandra Basack, for the Appel- 
lant. g 

Mr. Chippendale, for the Respondents. 

Judgment. —Thıs appeal arises out of a 
suit brought by the Plaintiff zemindar to 
recover’ possession of 14 bighas of land which 
the Defendant claimed as his Chowkidari 
Chakran land. On the findings of fact in the 
lower Appellate Com't there is now no roon 
to question the identity of the land or of 
the Defendants’ right to occupy it and tho 
appeal ıs argued before us solely on the basis 
that the chowkidari register kept under Reg. 
XX of 1817 is not admissible in evidence 
The case of Jarao Kumar! v. Lalonmont (1), 
where them Lordships of the Judicial Com- 
mittee considered the evidential value of the 
statements of the amins made upon maps 
and thakbuat chittas, has no bearing on the 
present case. 

The question here is was the entry of the 
situation and boundaries of the chakran land 
made in the register an entry in a public re- 


(1) 18 O. 224 at p 280, L R.171 A. 145, 
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gister made by a public servant in the. dis- 
charge of his official duty within the meaning 
of sec. 35 of the Evidence Act or was it an 
entry made in the ordinary course of business 
within the meaning of sec. 32 (2) of the 
Evidence Act. Now itis objected that the 
entry of the situation and boundaries of the 
chowkidari chakran land in a register kept 
under Reg. XX of 1817 was not part of the 
official duty of the Daroga who presumably 
made the entry, inasmuch as under that 
Regulation only a personal voll of the chow- 
kidars had to be kept and it has been held 
that sec. 35 does not extend to entries which 
a ‘public officer is not expected to and is not 
permitted to make [see Ali Nasir v. Manik 
Chand (3) ]. g 

Therg is some force in this objection be- 
cause the Regulation does not impose any 
duty ón the Daroga of keeping a register of 
chowkidari chakran lands, but there is noth- 
ingfto show that the local authorities did not 
expect the Daroga to make such entries and 

e fact that they were uniformly made in 

very instance goes far to show that he was 
permitted to make them. 

This, therefore, in owr opinion, is a case 
where sec. 35 not being sufficient to cover the 
entries owing to the absence of evidence at 
this distance of time of the authority under 
which they were made, sec. 32 (2) may be 
brought in to supplement the defect and it 
must be considered whether the finding of the 
lower Court that these entries were uniform- 
ly made throughout the register does not 
establish that they were entries made in the 
ordinary course of business. 

To this 16 is objected that the entries are 
all in the same ink and the same handwriting 
aud, therefore, presumably made at one 
and the same time and that the entries 
in such a record made for a special 
purpose cannot be said to be in course 
of business which it ig urged must be con- 
tinuing. The true rule on this point seems 
to ns to have been laid down by Fulton, J., 
in Ningawa v. Bharmappa (3). “The phrase 
was apparently used to indicate the current 
routine of business which was usually follow- 
ed by the person whose declaration it- is 
sought to introduce.” 

The phrase does not apply to any particu- 
lar transaction of an exceptional kind such 
as the execution of a deed of mortgage but 

(2) 25 A. 90, (3) 23 B. 68 at p. 70. 
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to business or professional employment in 
which the declarant was ordinarily or habitu- 
ally engaged. . 

Now we know that the Daroga was engag- 
ed and must have been engaged for a con- 
sidevable time in his ordinary duty enjoined 
by law of making a roll of all chowkidars in 
his division. That was a business and pro- 
fessional employment on which he was ordi- 
namly engaged during the time he was em- 
ployed in making the register. 

The business was, it is true, a temporary 
one, but so is the making of a settlement or 
the building of a house and while the busi- 
ness lasts any entries which are uniformly 
made in the ordinary conrse of the business 
ave relevant. From the precise and uniform 
character of those entries all through the 
register we can have no doubt that they were 
made under proper direction in the ordinary 
course of business though outside the sta- 
tutory duty of the person who made them. 

We think the entries were properly ad- 
mitted and that the findings on them coupled 
with the other findings of fact conclude us in 
second appeal. 

lt is admitted that there is chowkidari 
chakran land in the village and the only 
plea taken in the plaint was that is was not 
the land in suit and that the zemindar had 
resumed the real chakran land as it 
had fallen into disuse. It is conceded that 
this resumption was wholly illegal and void 
and on the authority of Joy Kisken Mookerji 
v. The Collector of East Burdwan (4), this 
cannot now beimpugned. Were it, therefore, 
necessary to remand the case for a fresh find- 
ing whether this was the original chakran 
land or not, it would be necessary to give the 
Secretary of State whose interest would be 
affected by an adverse decision, an opportuni- 
ty to come in and give evidence which is not 
available to the parties in this case as to the 
existence and identity of this chakran land 
when the chowkidari arrangements were taken. 
over by Government under Act V of 1887. In 
this connection see Brojo Nath Bose v. Durga 
Persad Singh (5). But as the identity of 
the land has been found as a fact in the lower 
Appellate Court, there is mo occasion for a 
remand and the appeal must be dismissed 
with costs. 

Appeal dismissed. 

a 10 M. T. A 16 (1864) ; 1 W. R. 26 (P. C.) 

6) 12 0. W. N. 193, 
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BOMBAY HIGH COURT, 
CRIMINAL REFERENCE No. 142 or 1908, 
February 4, 1904. 
Present :—Mr. Justice Chandavarkar and 
Mr. Justice Aston. 
EMPEROR 1. DHONDU. 

Workmen’s Breach of Contract Act (XIII of 1859), s8. 
1, 2—Swmmary trial of offence under the Act—Criminal 
Procedine Code (Act T of 1898), 8. 4 (0) —" Offence” — 
Refund of Court Fee to complamant—Court Fees Act 
(VII of 1870), s 81. 

A. Penal Enactment must be construed strictly. 

An offence under Act XILT of 1859 cannot be tried 
summarily. Pollard vy Mothial, 4 M 284, followed. 
Inve Higgins (Weir's Criminal Rulings p 466), Queen- 
Emp ess y Indarjtt, 11 A 262, not followed 

Under Act XIII of 1859 sections 1 and 2, the pro- 
cecdings of the Magistrate up to and inclusive of the 
passing by him of an order for cither the repayment 
of the advance or performance, of the contract do not 
constitute a trial for any “ offence,” as defined ın the 
Crimimal Procedure Code Tt is only when the order 
has been disobeyed that there is “an act or omission 
made pumshable ” by the law and falling within the 
definition of “offence” m the Cmminal Procedure 
Code. Queen-Emprese v Kattayan, 20 M 238, re- 
ferred to. ae 

The repayment to the complainant of the Court foo 
paid on his petition of complaint can only be ordered 
“in addition to the penalty imposed npon the person 
complamed against, and no penalty can be imposed 
till the person complained agamst has disobeyed the 
order for the payment of the sum advanced to him. 
Imperatria v. Budhu Deru, Unreported Criminal Cases 
534, followed, 

Facts appear sufficiently from the follow- 
ing reference of the District Magistrate of 
Ratnagiri :-— 

This was reference made by Mr. J. K. 
Kabaraji, District Magistrate of Ratnagiri. 

The reference was in the follow ing terms:— 

1 In this case the complainant Gharu Rama 
Pjlankar complained that the accused Dhondn bin 
Krishna Kamblya having agreed to serve as nu 
Khalashi on the complainants ship on condition of 
lus paying him Res. 25 in addition to food for a season 
of 7 months, rece:ved Rs. 3 m advauco, that it was 
agreed two rupees more would be given to the accused 
at the time of saihng, that the accused wanted the 
balance earlier which the complainant refused to pay; 
however, the complamant paid him two annas in the 
interval; that the accused worked for 3 days on the 
ship and left the service and thus committed a breach 
of contract of service punishable under section 2 of 
Act XITI of 1859. The accused almost admitted 
these allegations and stated that in consequence of the 
ill-treatment by the tindal of the ship omployed by the 
complainant ho left the service. Tho Magistrate held 
the accused hable for the reach of the contract. 

2 The accused was summarily tmed and convicted 
of the breach under section 2 of Act XITI of 1859 and 
ordered by Mr A R. Chitre, Magistrate, First Olaas, 
Ratnagiri, to pay the complainant Rs 8 and annas 2 
advanced by him in addition to Rs. 1-4-0 on account 
of the expenses incurred in tho vrosecntion by the 
complainant, 


r 


INDIAN CASES. 


[1909 * 


3 “The order awarding the expenses in the proso- 
cution made presumably under section 31 of the Court 
Fees Actas well as the conviction are considered illegal 
and are recommended to be quashed and the whole 
amount awarded to be'ordered to be repaid 

+ The conviction 18 considered legal ınasmuch. 
ag the case cannet be tried summarily, and enquiry to 
be made under section 2 of Act XIII of 1859 not be- 
ing an enquiry mto an offence which may be tned 
summarily (I L R + Mad 284). The order abont 
the payment of compensation 18 considered wrong on 
the ground that according to section 2 of the Act, the 
Magistrate is to order only tho repayment of the 
money advanced or such part thereot as may seein to 
the Magistrate just and proper (High Court Ruhng 2 
of 1801) Farther, according to the same section the 
workman must be shown to have wilfully and without 
lawful and reasonable excuse neglected ‘or refused to 
perform the work contracted, but from the papers of 
the case it does not appear that the Magistrato has 
found this to be so. \ 

The reference came up for disposal’, before 


Chandavarkar and Aston, JJ. 


Per Curiam.—The question whether, an 
offence nnder Act XII of 1859 can be ted 
summarily has been answered in the affix 
tive by the Madras High Court in Mm r 
Higgins (Weir's Criminal Rulings p. 466) 
and by the Allahabad High Court in Queen- 
Empress v. Indarjit (1) and in the negative by 
the former Court in another case, Pollard v. 
Mothial (2). We prefer to follow the ruling 
last cited. A penal enactment must be con- 
strned strictly and it appears to us that under 
Act XII of 1859, sections 1 and 2, the pro- 
ceedings of the Magistrate up to and inclusive 
of the passing by him of an order for either 
tbe repayment of the advance or performance 
of the contract do notconstitute a trial for any” 
“offence ” as defined in the Criminal Proce- 
dure Code. Where there has been a wilful 
neglect or refusal on the part of a person to 
perform his part of the contract, the Statute 
enables the Magistrate to give at the option 
of the complainant to such person a locus 
panitentte by ordering him either to return 
the advance or perform the contract. If he 
obeys the order, he commits no offence. It is 
only when the order has been disobeyed that 
there is “an act or omission made punishable” 
by the law and falling within the definition of 
“offence” in the Criminal Procedure Code. 
The Magistrate has only then jurisdiction to 
deal with the disobedience of his order and 
sentence the person who has disobeyed to 
imprisonment. 








1) 11 A. 262. 
2) 4 M. 284, 
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There is, no doubt, this to be raid for the 
contrary view that, having regard to the re- 
cital the preamble that ` it ig just and proper 
that persons guilty of such fraudulent breach 
of coutract should be subject to punishment, ” 
and to the provisions of section 1 enabling the 
party aggrieved by such breach to make a 
complaint to n Magistrate and the Magistrate 
to issue a summons or warrant, it was the in- 
tention of the Legislature to treat such fraudu- 
lent breaches as ` offences, ` and that, though 
the punishment provided is only for disobedi- 
ence of the Magistrate's order, yet 1b is in 
reality punishment for the frandulent breach. 
This view of the Act has been suggested in 
Queen-Enypress v. Kattayan (8). There is no 
express decision of this Conrt on the point, 
bnt had/that been the intention of the Legis- 
lature they would have said that the punish- 
vovided was for the frandulent breach. 
itself, not for disobedience of the order of the 
Magistrate. 
he order of the Magistrate awarding the 
xpenses of the prosecution 18 illegal (see 
Imperatrix v. Budhu Deru (4).) As was held 
there, the repayment to the complainant of 
the Court fee paid on his petition of complaint 
could only be ordered “in addition to the 
penalty imposed” upon the person complained 






against and no penalty could be imposed till, 


the person complained against had disobeyed 
the order for the payment of the sum advanc- 
ed to him. 

As the person complained against admitted 
the advance made to him and agreed to repay 
it and has repaid it, no prejudice can be said 
to have been caused to him by the summary 
trial held by the Magistrate and we decline to 
interfere with that part of the order which 
directed repayment. But we set aside the 
order as to Rs, 1-4-0 and direct that the com- 
plainant do refund it to Dhondu bin Krishna 
Kamblya. 


(3) 20 M. 285. 
C (4) (1891) Cii. Rul, No. 20 Unrep Cri, Cas, and 342. 


CALCUTTA HIGH COURT. 

Srconp Cryin Arrear No. 1765 or 1907. 

March 4, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

RAM DEO RAL AND ANUTHER—- 

DEFENDANTS—APPELL ANTS 
versus 
MAHARANI BENI PERSHAT KOERI— 

PLAIntTIFE——R ESPON DENT. 

Bengal Tenancy Act (VIII of 1886),8 148 elause 
(b)—-Area of tenancy, when to be determined in a rent 
Rut 

It ia not poraible to lay down any inflexible rule 
of universal application upon the question whether 
the precise aren of the tenancy should or should not bo 
determamed m a anit for rent. The only general prm- 
aple which can be formulated is that where there 18 
a substantial dispute as to the identity of the te- 
nancy set up by the parties to the suit, the question in 
controversy must be decided Bharchal v. Shatkh 
Shamuuyasi, 1 C W N. 152, followed 


Appeal from the decree of the Sub-Judgo 
of Shahabad, dated July 24, 1907, reversing 
that of the Munsif of Buxar, dated December 
21. 1906. 

Babus Mahendra Nath Roy and Surendra 
Nath Ghoshal, for the Appellants. 

Babu Jogendra Chandra Ghose, for the Res- 
pondent. 


Judgment.—This is an appeal on behalf 
of the defendants in an action for rent. 
The plaintiff alleged that the defendants held 
under her a tenancy of 21 bigkas at an an- 
nual rental of Rs. 191 created in 1897. The 
defendants alleged on the other hand that 
they held 51 brgahs under a tenancy created 
so far back as the 30th August 1887. Accord- 
ing to them, the term of the lease was for a 
period of 7 years from 1297 to 1302, that since 
the expiry of the terms, they have been hold- 
ing over, and that by a subsequent arrange- 
ment the rent has been reduced from Ra, 441 
to Rs.191 on the ground that a considerable 
portion of the lands of the holding has be- 
come covered with sand. On these pleadings, 
the point for determination was stated in the 
Court of first instance to be, whether the de- 
fendants held 21 bighas 15 cottahs at the 
yearly rental of Rs. 191 with cesses. The 
Maunsiff came to the conclugion upon the evi- 
dence that the defendants still held under the 
lease of 1887, that the lands of the tenancy 
measured 51 brghasas alleged by them and that 
the original rental of Rs. 441 had been re- 
duced to Rs. 191. Hence, he held that as the 
plaintiff did not admit the existence of the 
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jama of 51 bighas bat claimed to realise rent 
in respect of a jama which had no existence 
in fact, the plaintiff was not entitled to 
succeed. The plaintiff then appealed to the 
Subordinate Judge who observed, with refer- 
ence tothe question discussed in the first 
Court, that it was improbable that the jama 
wax reduced from Rs. 441 to Rs. 191. but that 
it was unnecessary to enter into this question 
in the present litigation. In his opinion the 
determination of the area of the tenancy and 
of the time of its inception was immaterial 
for the purpose of the suit, and accordingly 
he decreed the claim in full. 

The defendants have now appealed to this 
Court and on their behalf it has been ar- 
gued that the question in controversy between 
the parties ought to have been decided. In 
support of this contention our attention has 
been invited to the provisions of see 148, 
clause (b) of the Bengal Tenancy Act. On 
behalf of the respondent, reliance has been 
placed upon the decision of this Court in 
Pijraddi Naskar v. Ambika Churn Mitter (1). 
In our opinion the question which arises be- 
tween the parties to the suit onght not to have 
been left open. It is not possible to lay down 
any inflexible rule of universal application, 
upon the question whether the precise area 
of the tenancy should orshould not be deter- 
mined in a suit for rent. The only general 
principle which can be formulated is that 
where there is a substantial dispute as to the 
identity of the tenancy set up by the parties 
to the suit, the question in controversy must 
be decided. This view was apparently the 
foundation of the decision of this Cort in 
the case of Bhaichal Nasya v. Shaikh Shame 
nuyasi Mahomed (2). Inthe case before us 
the plaintiff alleges that the original tenancy. 
of 1887 has ceased to exist, that upon the ex- 
piry of the term, the lands came into ocenpa- 
tion of the zemindar and that subsequently a 
new tenancy was created in respect of a por- 
tion only of the landa comprised in the original 
tenancy. The defendants on the other handallege 
that the old tenancy still continues, that they 
are still in occupation of allthe lands originally 
comprised in the tenancy, and that the rent 
has been reduced fiom Rs. 441 to Rs.191 as 
part of the lands has become unculturable. 
Under circumstances like these, the question 
in controversy between the parties cannot, in 


1) 60. W. N. 121. 
2) 1 0. W. N. 162. 
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our opinion, be rightly left open, as it will in- 
evitably leadto dispute when the decreeforrent 
comes to be executed. What is the tenancy to 
be brought to sale ? Is it the original ten- 
ancy of 1887, as alleged by the defendants or 
is it the new tenancy of 1897, as alleged by 
the plaintiff ? Jf the original tenancy still 
continues, it is not open to the decrec-holder 
to bring to sale only a portion of the lands 
comprised therein, under the provisions of 
the Bengal Tenancy Act. Besides what would 
be the position of the purchaser ? Would he be 
entitledto occupation of 51 bighas or 21 bighas ? 
To avoid future disputes like these between the 
parties, it is. we think, obligatory upon tle 
Court to decide whether the case made by the 
plaintiff is time or whether the allegations made 
by the defendants have been substantiated. 

The result, therefore, is that this ‘appeal 
must be allowed, the decree of the Subordi- 
nate Judge set aside and the case remitted to 
him for trial of the question which was \act 
out inthe judgment of the Court of first M- 
stance as the point for determination Ree 
the parties. 

The costs of this appeal will abide the 
result. 

alppeal allowed. 
Case remitted. 


MADRAS HIGH COURT. 
Secorp CIVIL APPEAL No. 194 or 1906. 
September 2, 1908. 

Present :-—Mr. Justice Wallis. 

T. R. GANESHA RAO—PLAINTIFE 
versus 

T. V. TULJARAM RAO AND aNoTHER— 

DEFENDANTS. 

Civil Procedure Code (Act XIV of 1882), aa, 244, 462 
-~ Plait may be treated aa eaccution proceeding -~ 
Compromise of aut by guardian ad litem in his 
personal capacity —BSanclion of Court whether necessary — 
Hindu Lavwe—Family arrangement—-Conarderation of 
family settlement- Consideration for — compronttee, 
whether withdratcal of appeal forms. 

A plamt covering a question which, under a. 2-44, 
Civil Procedure Code, should have been decided in exe- 
cution proceeding by a Court executing the decree, 
may be treated as av execution petition and disposed 
of as such. 

Withdrawal of an appeal is a good consideration 
for a compromise. 

A bona fide compromise by a father of a disputed 
claim which ig the subject ofa pending suit is prima 
face binding on his son Maharaja of Jeypore v. 
Jayakota, 11 AM. L. J. 70, Pitam Singh v. Ujagar 
Singh, 1 A. 651; Sarabajit v Indajit, 27 A. 203; Rai 
Gajindar v, Rai Har dar, 2 C. W. N. 687, referred to, 
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The Court will support family arrangements and 
not scan too closely the quantum of consideration. 
Stapilton v. Stapilton, 1 At. K, 2; Williams v. Williams, 
L R.2 Oh, Ap. 204, Lakshmiba: v Ganpat Moraba and 
Ganpat Moraba v. Lakshmiba,5 B H C R 128; Ram 
Nırunjun Singh v. Prayag Singh, 8 C 188, followed. 

The above rulo apples to arrangemonts made by the 
adult members of a Hindu family as to the terms of a 
partition of the family property, whothcr such arrange- 
ments bo made before litigation or during the 
pondency of htigation; and a Oourt will not re-open 
such arrangements 


Section 462, Civil Procedure Code, does not affect 
a compromise entvred into in his personal capacity by 
the father of a son, though the former was also the 
guardian ad litem of the latter in the same suit. 
Virwpakehappa y. Shidappa, 26 B 109, distinguished 

Mhe ddvocate General (P. S. Sivaswami 
Aiyar) and’ T, R. Venkatarama Sastri, for 
Plaintiff. / 

V. Masflamant Pillai and CO., P. Ramsawamt 
Atyar, fór the Defendants. 

Judgment.—In this suit the plaintiff who 
is thé son of the 2nd defendant and the 
neplfew of the first defendant complains that 
after a decree had been passed in the partition 
sydt No. 266 of 1886 against the Ist defendant 
md in favour of the 2nd defendant as repre- 
enting himself and his branch ordering 
the Ist defendant to pay a sum of Rs. 86,000 
and odd with some further interest to the 2nd 
defendant, the 2nd defendant entered into a 
compromise with the lst defendant, and in 
pursuance of such compromise entered up 
satisfaction of the decree in respect of the 
aforesaid sum, ‘he present plaintiff was a 
party to that suit, and it follows therefore, in 
my opinion, that the objection taken by the 
Ist defendant that the question in this 
suit is n question as to the satisfaction 
of the decree in the former suit between 
the parties to that suit is correct, and 
that consequently it should have been 
dealt with in execution as provided in s. 244, 
Civil Procedure Qode, and not by separate 
suit. The only result of dismissing the suit 
on this ground would be that the plaintiff 
would apply in execution, which he has still 
time to do as he was born in December 1887 
and only came of age in December 1905. 
Under the circumstances of the present case, 
I have been asked for the plaintiff, to treat 
the plaint as an execution petition, as on the 
authority of decided cases, J am entitled to 
do and I accordingly proceed to deal with it 
on that footing. ; 

It was at first contended for the plainti 
that the entry of satisfaction amounted to a 
gift of joint family property by the 2nd 
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defendant as managing member of his branch 
in favour of the Ist defendant. This conten- 
tion is, in my opinion, untenable. The under- 
taking by the lst defendant in the agreement 
of compromise to withdraw his appeal against 
the decree in the partition suit No. 266 of 
1886 was a substantial consideration for the 
entering up of satisfaction and takes the latter 
out of the category of voluntary transfers. 
It was then contended that if the undertaking 
to enter up satisfaction was not altogéther 
devoid of consideration, still the agreement 
which contained it was nota bond fide com- 
promise entered into by the 2nd defendant as 
manager of his branch and could not be upheld 
as such, and also that it was bad because the 
consent of the Court could not have been 
obtained under s. 462 although the plaintiff 
as 6th defendant was a party to the suit. 
The former of these considerations requires to 
be carefully considered. Apart from s. 462 
it appears clear that a bond fide compromise 
by a father of a disputed claim which is the 
subject of a pending suit is prima facte bind- 
ing on his sons. Maharaja of Jeypore v. 
Jayakota (1) ; Pitam Singh v. Ujagar Singh 
(2); Sarabagit v. Indagit (8) ; Rat Gajindar v. 
Rai Harihar (4). In the present case it is 
said that the compromise was not a boni fide 
compromise of a disputed claim but was 
entered into by the 2nd defendant without 


‘regard for his own interest and that of his 


son, in the sole interest of his brother, the 
lst defendant here. The compromise itself 
(AA) recites that it was entered into “ with 
a view to terminate the litigation that has 
been going on in the family for the past eleven 
years and more and to make an amicable 
settlement of all matters in dispute between 
the several, members of the family of the 
parties hereto” and in consideration of the 
present defendant consenting to withdraw his 
appeal against the decree in O. S. No. 266 of 
1886. For the first defendant it is contended 
that this is a correct transaction and that it 
ought to be upheld. The 2nd defendant is ea 
parte and is apparently in sympathy with his 
gon, the plaintiff, as he has himself been 
trying to get the compromise (AA) in the 
suit tried before this, but the plaintiff has 
not called him and has relied exclusively 


F IM. L.J 70. 
2) 1 A. 651. 

3) 27 À. 203 at 249. 
{i 20. W. N. 687. 
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on the admitted correspondence between the 
Ist and 2nd defendants prior and subsequent 
to the compromise and on the various docu- 
ments in the partition suit No. 266 of 1886. 
The first defendant also relies on the corres- 
pondence and document, in the case and has 
also given evidence in his own behalf. As 
regards the purtition suit No. 266 of 1886, in 
which the compromise was effected, it may 


be mentioned that defendants Nos, 1 to 4 were : 


_ brothers and that the plaintiff Atma Ram 
Rao was the son of the 2nd defendant who had 
become insolvent and sought for a partition 
from him also. The family belonged to 
Tanjore, and the 4th defendant who was the 
youngest brother lived in Madras, and has 
acquired a half share of the Scottish Press 
who have for many years been printers to this 
Court. This half share was held in the suit 
to be his self-acqnisition. The final decree in 
the suit held the 4th defendant Hable to 
account for Rs, 3,26,000 odd; on an appeal by 
the plaintiff against the preliminary decree 
he was held accountable for an additional sum 
of about Rs. 1,40,000. The final decree held 
that the remaining half shave of the Scottish 
Press which had been purchased by the 4th 
defendant in execution of a decree against the 
former partner had been purchased by him 
on behalf of the family and that he must 
further account to the family for half of his 
drawings from the Press which half amounted 
to Rs. 1,00,300 odd, sothat he was held account- 
able for a sum of Rs. 5,70,000 in all. The 
result was not only to absorb the 4th defend- 
ant’s share of the outstandings but to have 
him liable in a large sum to the other mem- 
bers of the family and in particular ina sum of 
over Rs. 86,000 payable to the 3rd7defendant, 
the 2nd defendant here. This sum must be 
taken to have been made payable to him as 
representing his branch, as no separate provi- 
sion was made for his infant son the present 
plaintiff who was 6th defendant in this suit. 
Now it appears from the correspondence that 
if the decree, had been enforced in full against 
the 4th defendant, he would have been ruined 
and driven in to the insolvency Court, and I 
think it may be gathered that his connection 
_ with the Scottish*Press would have ceased 
and that the family, if they acquired his half 
share, would have had to work it by agents, 
as none of the others had any business expe- 
rience. It appears further that both the 3rd 
and 4th defendants were of opinion that the 


INDIAN CASES, 


{1909 , 


decree which held the 4th defendant account- 
able for this enormous sum bore very hardy , 
on him and that be had good grounds for ap- 
pealing against it. Without any delay after the 
passing of the final decree in the suit, the 4th 
defendant retained the late Mr. Robert Grant 
one of the leading Bainsters in Madras, pay- 
ing him a fee of Rs. 2,000 to file an appeal and 
it was filed as O. 5. A No. 4of 1897 and Rs. 
400 were deposited for printing charges. Exh. 
6 is the memo of appeal and shows that the 
appeal was valued at over Rs. 5,00,000. It 
is not possible or desirable to express any 
opinion as to how far the 4th defendant’s> 
appeal should have succeeded, but a perusal 
of the grounds appears to show'that there 
were several substantial questions, for deci- 
sion. One of the chief questhous was 
whether the 4th defendant had purcligsed the 
remaining half share of the Scottish 
his own behalf, and if so, the family 
have lost its half share of the Press, the 
of which are estimated in the certificate) at 
nearly 23 lakhs and also the Rs. 1,083,000 od 
for which the 4th defendant had been hel 
accountable to the family im respect of the 
drawings from the Press and would only have 
had a claim against the 4th defendant 
for the advances made by him to Ins 
partner out of the family funds and 
interest thereon, or under Rs,.50,000 speaking 
roughly. Another ground No. 17 was that 
the 4th defendant, as managing member, 
should not have been held liable on the footing 
of wilful default for failure to collect Re. < 
1,08,401 with interest and there are 4 number 
of other points raised which appear to be at 
least arguable. The plaintiff has not given 
any oral evidence, and there is absolutely 
nothing in the correspondence to show 
that this appeal should have not been 
prosecuted if the other parties had not shown 
a disposition to compromise. It was essential 
to the 4th defendant that he should get Tulja 
Bhai, widow of the let defendant,and Atmaram 
Rao, the plaintiff, to enter up satisfaction of 
the decree as well as the 3rd defendant. The 
correspondence filed refers mainly to the 
compromise with these parties, but does not 
discuss the terms of these compromises 
in detail any more than it does the terms of 
tho compromise Exh. AA with the 4th defend- 
ant. Obviously all these compromises were 
discussed fully between the parties and their 
advisers before the agreements were signed 
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and satisfaction entered up. During these 
negotiations it was only natural that the 4th 
defendant should have refrained from printing, 
on the expectation of a settlement, but the 
negotiations took so long that heran the riskof 
having his appeal dismissed for failure to print. 
-Under the circumstances, I do not think any 
inference can be drawn that the appeal was not 
bond fide or that it would not have been pro- 
secuted if the other parties had refused to 
negotiate. The agreement with the widow of 
the Ist defendant is dated 19th November 
1897, Exh. Z; that with the 3rd defendant 
embodying the compromise now called in 
question on the 2lst November 1897, Exh. 
AA, and that with the plaintiff in that suit 
on the 6th December 1897, Exh. LU, after the 
3rd defendant and the lst defendant had 
entered wp satisfaction pursuant to Exh. AA. 
The latter agreement also recites that a 
partnership agreement was to be drawn up 
under’ which the Scottish Press was to be 


cared on by the 4th defendant, the 311, 


defendant and the plaintiff in partnership 
rding to their respective shares and such 
deed was admittedly drawn up but had not 
een settled. In my opinion, these three 
agreements as to satisfaction of the decree 
must be regarded as a whole and as a family 
arrangement which put an end to the litiga- 
tion which has been going on for the last ten 
years. The terms of the agreement entered into 
by the 3rd defendant differed as did the circum- 
stances of the other parties to the agreements 
but it is quite clear that there was a family 
settlement which put an end to all disputes 
and enabled the plaintiff and the 3rd and 4th 
defendants to carry on in partnership the 
valuable business of the Scottish Press which 
would have been jeopardized by further 
quarrels between the parties and especially 
by the 4th defendant who was the only 
member of the family competent to look after 
it. The rule in England is that the Court 
will support family arrangements and not scan 
too closely the quantum of consideration, 
Stapilton v. Stapilton (5), Williams v. Wil- 
liams (6). This rule is applicable to India; 
Ganpat Morolea and Ganpat Moraba v. Lak- 
shmibai (7), Ram Nirunjun Singh v. Prayag 
Singh (8). Ifıtapplies at all it must,inmy opin- 
ion apply to arrangements made by the adult 
6 (1739) 1 Ab. K. 2. 






6) (1867) L. R. 2 Ch. Ap. Ca. 294. 
7) 5 B. H. C. R. 128 at p. 138. (8) 8 C. 133. 
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members of a Hindu family as to the terms 
of a partition of the family property, whether 
such arrangements be made before litigation 
or during the pendency of litigation. Under 
these circumstances, I am not prepared to 
re-open the arrangement which was come to 
in 1897 in the present case. This brings me 
to the last point ın the case. It is said that 
before satisfaction of the decree in C. 8. 266 
of 1886 was entered up by the 3rd defendant 
pursuant to theagreement A.A, which agreement 
was executed by the 3rd defendant on behalf of 
himself, and his minor son, the,present plaint- 
iff, no application was made to the Court 
under s. 462, Civil Procedure Code, to 
sanction the compromise and that as the 
minor was a party to the suit, it is now open 
to him to avoid it under the section. In my 
opinion, this objection confuses the two capaci- 
ties in which the present 2nd defendant was 
before the Court in the partitiom suit, I 
mean his personal capacity as 3rd defendant 
in the suit and his capacity as guardian ad 
litem of the minor 6th defendant, whois the 
present plaintiff. S. 462 applies to compro- 
mises made by a “next friend or guardian 
for the suit.” Jn this case under the terms of 
the decree, the money, in respect of which the 
agreement AA was arrived at and satisfac- 
tion entered up, was made payable to the 8rd 
defendant personally and not to the minor 
6th defendant. If the minor had been repre- 
sented by another guardian ad litem, the 3rd 
defendant could just as well have made the 
compromise and entered up satisfaction of the 
amount payable to him under the decree and 
it could not have been suggested that S. 462 
was applicable to the case. It makes no 
difference in my opinion that the 3rd defend- 
ant happened to be the guardian ad litem of 
the 6th defendant, because in making the 
compromise and entering up satisfaction he 
was not acting as guardian ad litem on behalf 
of the minor 6th defendant but as the defend- 
ant in the suit. The case of Virupakshappa 
(9) is distinguishable, as in that case there 
appears to have been a decree in favour of the 
minor and the compromise was entered into 
by his next friend on this behalf without the 
sanction of the Court. . 

In the result I answer the third and fifth 
issues in the negative and dismiss the plaint- 
iff’s suit with costs. 

Appeal dismissed, 

(9) 26 B. 109. 
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MADRAS HIGH COURT. 
Ssconp Crvm Appear No. 1262 or 1905. 
October 8, 1908. 


Present .—Sir Charles Arnold White, KT., 
Chief Justice, and Mr. Justice Abdur Rahim. 


KARRI VENKATAREDDI——PLAMNTIFF— 
APPRILANT 
VErEUus 
KOLLU NARASAY YA—Drrexpast— 
RESPONDENT. 


Partnership Covenant by one partner to delirer to 
the other all cheques recened duly endorssd—kuilure ta 
comply with covenant—iSut for specifie performance, 
whether maintainable—Partiul account, when can a 
Court order—Pleadings. 

Where the plaintiff sapphed all funds to carry on a 
partnership busıness and tho defendant was bound 
by the terms of the partnership deed to hand over to 
plaintiff all cheques, he received, duly endorsed, without 
reference to the partnership account, but he failed to 
make over to the plaimtiff a cheque after making the 
necessary endorsement, and the plaintiff sued praying 
that the Court might direct the defendant to endorse 
the cheque in his favour and to deliver it to him. 

Hetd—That such suit for specific performance was 
maintainable, and that there was no rule of law at the 
present day which stood in the way of granting such 
relief. Fuirthornev Westen,67 Eng Rep 432, followed, 
Golla Nagabhushanan v, Kanakala Gangayya, 2 M. H. 
C. R. 28, not followed. Mussammat Sunder Bebee v. 
Khattoo Mull and another 2 N.W P. H ©. R., 90; 
Firdachala Nattan y. Ramasumi Nayakan, M. H C R. 
(1862-63), p 34L; Ohunder Sihhur Biswas v. Ram 
Buksh Ohetlunjhee, 1 © L., R. 545, doubted 

The Court will not generally speaking enforce a 
contract to enter into partnership, whilst ib remains 
executory, but nevertheless, when the partnership has 
been constituted, the Court will, by injunction, ouforce 
the performance of particular terms, though it may 
be incompetent to enforce all the terms. Richarde v. 
Darw, 39 Eng. Rep. 427, referred to. 

It is for the Court to determine under what or- 
cumstances it would be equitable to order a partial 
account, having regard to the rights of the parties 
under the partnership contract. Jagadwa diyar v. 
Kuppusami, 15 M L. J. 142; Subbarayudu v. 
Adinarayudu, 18 M. 184, Durga Prosonno Bose v. 
Raghunath Dass, 28 C. 254, referred to 

It may be taken genorally that if the account 
sought 18 in respect of a mattor wluch, though arising 
out of the partnership business or connected with it, 
does not involve the taking of general accounts, the 
Court will, as a rule, give the relief asked for and will 
now-a-days refuse to interfere only in those cases in 
which a partial account would work injustice to the 
other partner. 

Whero a suit is decided ogainst the defendant and 
in appeal he rests his case ona question of law only 
and does not challenge the findings of the original 
Court on other points, he cannot be ullowed to meet 
the plaintiff's case on such other points after the lower 
appellate Court’s decision in his favour on the question 
of law is reversed by the High Court on plaintiff's 
appeal. 
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Second Appeal from the decree of the 
Additional Subordinate Judges Court of 
Godavari at Rajahmundry in A. S. No. 325 of 
1904, presented against the decree of the 
Court of the District Munsif of Bhimavaram 
in O. S. No, 23501 1904. 

K. Srinivasa Aiyangar for V, Krishnaswami 
diyar, V. Ramesam and P. Narayana Murthi, 
for the Appellant. 

T. V. Seshagiri diyar, for the Respondent. 

Judgment.—The parties to the suit ont 
of which this appeal has arisen carried on 
business in partnership as contractors for 
the execution of earthworks and similar works 
for the Madras Railway Company under a 
registered deed of partnership Verd the lst 
December 1901. Under the \ artnership 
article the plaintiff Karri Venkatareddi, who 
is now the appellant, was to supply ‘the funds 
for carrying ont any work that myght be 
undertaken, and it was the duty of the res- 
pondent Kollu Narasayya to supervise, and 
manage all such undertakings. The latt 
the active partner, would, in the first inst 








by him were to be immediately made over to N 
the plaintiff, and in the case of cheques after 
they had been duly endorsed by the defendant 
to the plaintiff. Under no circumstances 
were such cheques and sums of money to be 
withheld from the plaintiff, and the defendant 
was not to cash any cheque or-spend any 
money so received. The plaintiff instituted 
the suit to enforce this article in the partner- 
ship deed in respect of a cheque for Rs. 936 
which the defendant received from the Madras 
Railway Company on account of certain work 
done for them by the partnership and which 
the defendant failed to make over to the 
plaintiff after making the necessary endorse- 
ment. The plaintiff's prayer was that the 
Court might direct the defendant to endorse 
the cheque in his favour and to deliver it to 
him or in the alternative to pay him the 
amount ofthe cheque. One of the defendant’s 
answers to the action was that it could not be 
maintained because dissolution and general 
accounts were rot sought and this is the 
question with which we are now concerned. 
It was further pleaded as a fact that the 
plaintiff, after he received the cheque, agreed 
that its amount should be set off against what 
was then due to him in respect of his shave 
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of the profits of the business, and also that as 
the plaintiff failed to supply funds for some 
other partnership undertaking as required 
by the agreement he was not entitled to the 
assistance of the Court. The last two 
pleas have been held to be unfounded by the 
Court of First Instance npon the evidence 
taken in the case, and as that Court was of 
opinion that the action was maintainable, it 


gave a decree to the plaintiff. The defendant . 


thereupon appealed, but in the appellate 
Court satisfied himself with questioning the 
decision of the Munsif only on the last men- 
tioned point, apd did not object to the Munsif's 
findings on the other pleas. The Subordinate 
Judge awa the defendant’s appeal, holding 
that the agtion was not maintainable, and 
dismissed At. 

My. Ke Srinivasa Atyangar, who appeared for 
the plafntiff in the second appeal, has address- 
edtofus an able argument in its support, 
img that such an action as that of his 
chgnt was always entertained, and at all 
eyents, even if there be some doubt as to 
hether it could be sustained under the old 
technical rule of English procedure the Courts 
have, in modern times, taken a such more 
reasonable attitude towards all disputes 
between partners, so that the old rule has 
for some time been obsolete. He also con- 
tends that there is no reason why the Indian 
Courts, which are not hampered by the tech- 
nicalities of old English procedure should not, 
at the instance of one partner, compel the other 
partner to conform to the partnership articles or 
relieve the injured partner against a breach of 
such articles. We may point out here that in 
this case the primary relief asked for is by 
way of specific performance, and the alterna- 
tive relief is practically a claim for damages. 

The history of the development of the 
English law on the point is so fully set forth 
in Lord Justice Lindley’s work on Partnershtp 
that it would be superfluous io recapitulate it 
here. The general rules that may be deduced 
from the authorities as well established may 
thus be stated. 

In the first placo the Court will not 
enforce the specific performance of an 
executory contract to carry on business in 
partnership. Tf the partnership was meant 
to be determinable at will, a decree to enforce 
the agreement would obvionsly be futile, and 
if the partnership was to be for a term of 
years it would not be for the benefit of 
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persons who cannot agree that they should be 
compelled to do business together. The second 
rule is that the Court, generally speaking, 
will not undertake to carry on by ita own 
officers a bnsiness which the partners to the 
contract cannot themselves carry on. The 
reasons for this rule are as apparent as those 
for the first rule. The third general rule is 
that the Court will not order a partial account 
to be taken of the partnership business if the 
rights of all the partners cannot properly be 
adjusted without taking a general account 
with a view to dissolution. Even to the first 
and second rale exceptions have been admit- 
ted. For instance, an agreement of partner- 
ship will be specifically enforced by ordering 
the execution of certain formal instruments, 
if otherwise the injured partner would be 
deprived of his legal right. So also the 
Court will appoint a receiver to carry on n 
partnership business with a view to the wind- 
ing ofits affairs. Thethird rule, as it applies 
now-a-days, leaves it to the Court to deter- 
mine under what circumstances it would be 
equitable to order a partial account, having 
regard to the rights of the parties under the 
contract—-See Jagadisa <Atyar v. Kuppu- 
samt (1), Subbarayudu v. Adinarayudu (2), 
Durga Prosonno Bose v. Raghunath Dass (8). 
It may be taken generally that if the account 


sought is in respect of a matter which though 


arising out of the partnership business or 
connected with it does not involve the taking 
of general accounts, the Court willas a rule, 
give the relief asked for and will now-a-days 
refuse to interfere only in those cages in which 
a partial account would work injustice to the 
other partner. 

It has never been a hard-and-fast rule that 
the Court will not interfere in a dispute 
between the partners, simply because the dis- 
pute relates to a matter connected with the 
partnership business, and, apart from any 
technical xules relating to the form of action, 
the ground for non-interference would seem to 
be co-extensive with the inability of tho 
Court to give any effective relief or the inex- 
pediency of giving the relief sought having 
regard to the essential characteristics of a 
contract of partnership and the justice of the 
CASO, 

As regards the specific relief which tho 
plaintiff seeks in this sut, the law on tho 


(1) 15 M. D. J. 142. (2) 18 M. 184, 
(8) 26 0. 264, 
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point is thns laid down in Lord Justice Fry's 
book on Specific Performance on page 363 of the 
4th Edition — 

The Court will not, generally speaking, 
enforce a contract to enter into a partnership 
whilst it remaing executory. bnt, nevertheless, 
when the partnership has been constituted, 
the Court will, by injunction, enforce the per- 
formance of particular terms though it may 
be incompetent to enforce all the terms: this 
is the common course of practice in the Cow.” 
The only objection that can be urged to the 
practice is that it would involve the Court's 
interference on every occasion when one 
partner refuses to conform to a partnership 
article, but the answer to that is best given 
in the words of Sir John Leach, M. R., in 
Richards v. Davies (4), when he was pressed 
with the same argument on behalf of a partner 
who refnsed to render account of a certain 
partnership transaction, because dissolution 
was not asked for:— What right has the 
defendant*to complain of such new bill, if he 
repeats the injustice of withholding what is 
due to the plaintiff?” It need hardly be 
pointed out that to enforce a particular 
term of a partnership or to restrain its breach 
is not substantially open to the same objec- 
tions as enforcing the performance of a 
contract to carry on œ partnership busi- 
ness, We were at first inclined to think 
that there was a serious objection to the en- 
forcement of a particular article in case of a 
partnership terminable at will as is the case 
here, But, after consideration, we think the 
following observations of Lord Justice Lindley 
are applicable to the present case. He says 
in his book at p. 570:— Where the part- 
nership is determinable at will. thero is, it is 
said, more difficulty in interfering if a dissoln- 
tion is not sought; for, supposing the Court 
to interfere, the defendant may immediately 
dissolve the partnership. But supposing him 
to do ro, an injunction will not necessarily be 
futile inasmuch as, so long as it continues in 
force, the defendant is rendered ‘powerless for 
evil, and a notice by him to dissolve the 
partnership cannot per se operate as a dissolu- 
tion of the injunction.” In view of what hasbeen 
said as to the pldintiff’s mght to specific per- 
formance, it becomes hardly necessary to say 
anything about the alternative prayer, because, 
as appears from the record, the cheque for Rs. 
936 has not been cashed by the defendant. 

(4) (1881) 39 Eng. Rep. 427 at P. 428, 


, 
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But as the question has been exhaustively 
argued at the Bar, it seems advisable to deal 
with it. Whether the alternative remedy be 
regarded as a claim for damages or for o 
partial account as contended for by the learned 
Vakil for the respondent, in ether view there 
appears to be no reason why the Conrt shonld 
not grant the relief asked for. Under the 
partnership deed the defendant was, in any 
event, bound to hand over the cheque to the 
plaintiff without reference to the state of the 
partnership accounts. The plainhff supphed 
all the funds with which the business was 
carried on, and it is quite reasonable that he 
should have provided for the safe-guarding of 
his money, as he has done in clear and explicit 
terms. In a case like this, if the Cow't were to 
refuse to interfere until the parttership was 
dissolved, the plaintiff might be stbyected to 
serious loss, as the effect might be a the 
plaintiff would remain under an obligation 
according to the term of the contract togo on 
supplying funds in order to complete \ the 
works already undertaken, whilst the defend- 
ant who did not bring in any capital wo 
be able to appropriate to his own use all th 
moneys coming in—may be large sums—and 
it may tum out that he has no means to repay 
them in ease the accounts are fonnd to ke 
against him. Tt is certainly cquitable, peL- 
haps necessary, in this ease that the plaintiff 
should be given the relief he wants, unless 
there is a rule of Jaw which stands in the way 
of granting such velief. We have already 
indicated that there is no such rule of law now 
in force, and the statement of Wigram V. C. 
in Fatrthorne v. Westen (5) leaves no doubt 
on the point. He says at p. 434 that there 
is no such universal mle of law at the present 
day, and he adds that it 18 essential to justico 
that no such universal rule should be sustained. 
The authority of Holloway, J. in Qolla Naga- 
bhushanan v. Kanakala Gangayya (6) has, 
however, been relied on to the contrary. No 
doubt, the learned Judge seemed to think 
that the old rnle was still in force and that a 
partial account conld be ordered only in 
exceptional cirenmstances. With the greatest 
respect due to so distingnished a Judge wo 
ave inclined to adopt Wigram V. C.’s proposi- 
tion as more correctly stating the law. If 
there be no such rule, then Holloway, J.’s 
dictum that the exceptions to the rule should 


a (1877) 67 En. Rep. 482, 434. 
(G) (1864) 3 M. HO. R. p. 28, 








Vol. 1] 


BMPBROR t. BALU BALUJI. 


be extended, has obviously no foree. But 
wo fail to see why further exception should 
not be admitted to the rule, supposing one 
to exist, if the exigencies of a particular case 
require it. The cases of Musuwmmat Soonder 
Bebee vy. Khitloo Mull and another (7), Virda- 
chala Nattan v. Ramasamt Nayakan (&) and 
Chunder Stkhur Biswas v. Ram Buksh Chetlun- 
ghee (9), ave all practically open to the same 
criticism, 

We would, therefore, reverse the judgment 
of the lower appellate Court and restore that 
of the Munsif. Jt has been suggested by My. 
Seskagirt Iyer, whoappeared forthe respondents, 
that in‘case wé should hold that the suit is 
maintainable, we should give him, an oppor- 
tunity of méeting the appellant's case on the 
other pleng, on which the lower appellate 
Court has come to no finding. But the find- 
ings orf these points of the Original Court 
were ot challenged, and the defendant chose 
to rest his case in appealon the queation of 
law which was argued before us. 

e do not think that we ought to aceede 
the respondent's prayer. 
« This appeal is allowed with costs. 


alppeal allowed. 
(7 ene 2 N. W. P. H. Ct. Reports 90. 

8 1808) M H. ©. Rep 1862-1863, p. H1. 
(1878) LC. L R 345. 
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Contract Act (XIL of 1859)— 
a under the det- Construction 


BII of 1859, cannot be tmed 
ndu, 88 B. 22:6 Bom, L. 
nie), followed. 

ag a penalty under the 
lained against has disg- 
¿ig a separate and in- 
hy Corporation v. Derby- 
A C. 560, followed. 

tly from the follow- 


Sessions Judge of 


1 this reference arore 
i passed a nokarnama 
in consideration of a 
y and without lawful 
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Gi) Mr. R. B. Phansalkar, Magistrate, First Class 
Sangamner, who tried the case wider Act XIIL of 
1859, directed the accused under section 2 to re-pay 
Rs. 99 to the complainant within 15 days. The 
accused having failed to comply with the order has 
been sentenced by the said Magistrate to two months’ 
rigorous imprisonment or until such sum hag been 
rooner paid. 

(ini) Summary nature of the trial 

Reasons. It has been laid down in Emperor v. 
Dhorda (1), that offences under Act XII of 1859 are 
not triable summarily The practice of the Magistrates 
inthis district varies considerably. At the time 
when the reported reference was made, the contrary 
view was not pressed upon the attention of their 
Lordships who heard the reference They say —"We 
prefer to follow Pollard v. Mothial (2) wlule raying 
“there is, no doubt, this to be said for the contrary 
view ” . that the preamblo seems to prescribe 
punishment for frauduleut breach of contract. 

The District Magistrate has appeared through the 
Public Prosecutor and adduced the following consider- 
ations for the contrary view -- 

ti) The word “ complaint ” 18 used in section 1, and 
complaint ia defined in section 4, Criminal Procedure 
Code, as “an allegation made to a Magistrate with a 
view to his taking action under the Criminal Proced- 
ure Code.” Had the breach been merely disobedience 
of the Magistrate's preliminary order, the word“ ap- 
plication ” would have been need, 

(fi) It isthe practice of tome Magistrates to pars 
preliminary order, while some make the order and 
penalty ou failure to comply in one and the same 
order, the latter seems to be justified by the fact that 
the wording of section 2 ia not digjunctive “And, 
i ey 

3 The following considerations appear also to the 
Court to have weight. , 

(i) The penalty is 3 months’ imprisonment and this 
is within the limit of summary jurisdiction, 

(ii) The order is conditional “or muntil such sum of 
money be sooner paid,” xo the workman is not pre-- 
judieed. 

(Hi) Summary jurisdiction 18 exercised by Magir- 
trates of experience, and they only take action under 
Act XILL of 1859 when the case is a clear one. If a re- 
gular procedure be prescribed, the object of the Act 
will be largely defeated, for an clement of delay will 
he introduced, and the remedy of masters and employ- 
ers will be as speedily obtained through the Civil 
Courts, thoughthe Act was depignedly framed to avoid 
the necessity of resorting to the Civil Courts, 

4. The necessity for making this reference arises . an 
it is demrable to have the pomt cleared up definitely, 
whether cases under the Act XIII of 1859 can be le- 
gally tried in a summary manner or not. 


M. B, Chaubal, Government Pleader, for 
the Crown. 

Judgment.—The law enunciated in Em- 
peror v. Dhondu (1) ought, ewe think, to be 
followed. It is in accordance with the rule 
of construction applicable to an Act, such as 
Act XTIL of 1859. That rule is well explain- 

(1) 38 B 22.6 Bom LR. 256, (2908) 1 I. O. 378 


(unte). 
(2) 4 M. 234, 


ed by Lord Herschell in Derby Corporation v. 
Derbyshire County Council (3). The action 
there was a proceeding in the County Court 
under the 10th section of the Rivers Pollu- 
tion Act, 1876, under which a County Court 
Judge had power to order any person to ab- 
stain from polluting a river and the said per- 
son might be required to perform that duty 
in the manner specified in the order. If the 
order were disobeyed, the County Court Judge 
had jurisdiction to impose a penalty not ex- 
ceeding £50 a day, as he should think reason- 
able. 

As Lord Herschell says in his judgment, 
the proceeding in which the County Court 
Judge orders any person to abstain from pol- 
Inting the river and reqnires him to perform 
that duty in a specified manner is nota penal 
proceeding, because “all it can end in is an 
order nnder such terms and conditions as the 
County Court Judge thinks reasonable to pre- 
vent or abate a nuisance.’ Then his Lord- 
ship goes on: “The Legislature has provid- 
ed that if that order is disobeyed then the 
County Court. Judge may impose a penalty 

That is a separate and independent pro- 
ceeding. It is true it is taken, as it is said, 
in the action or the proceeding, but it is real- 
ly a separate proceeding in which the penalty 
for disobedience is imposed ”. 

This Court, therefore, qnashes the orders 
in this case. The lower Court will be at 
liberty to take fresh proceedings according 
to law. 

Order set aside. 
650, 66 L.J. Q. B. YOL; 77 L. T. 
62 J. P. 


(3) (1897) A. C. 
+- H. L. (E). 


107; 46 W. R. 48; i 


CALCUTTA HIGH COURT. 
Srcoxb Crvin Arrear No. 1578 or 1907. 
February 15, 1909. 

Present :—-Mr. Justice Carnduff, 
BEPIN BEHARY SEN— 
PLAINTIPF—-APPELLANT 
versus 


OHAIRMAN OF SANTIPUR 
MUNICIPALITY—-Drrexpsxt— 
RESPONDENT. 

Beagal Municipal det (II B. Cof 1884). 06. 6 418), 
9 (e). 44. 05. 00. 85 and 114—-Reduction in number of 
Commesatauera = (ommissoners dt n meeting- Rates im- 
posed by improperly constituted body — [legal distroas 
—Prorircial Small Cause Courts Ait (LNX of 1867), Sch. 
TI. (1. 35 (J j---Second appeal. 

The Local Government superseded the Commis 
sioners of a certain Municipality, under s. 65 of the 
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Bengal Municipal Act, for a certain period, and the 
Sub-Divisional officer was appointed as tho person by 
whom all the powers of the Commissioners should be 
exercised, The Local Government reduced the num- 
ber of Commissioners at the recommendation of the 
Sub-Divisional officer proceeding under s 9 (e), and 
ro-established the Municipalty with this reduced num- 
ber of Commissioners who imposed certain new rates 
upon the appellant which he was obliged to pay under 
pressure of the issue of a distreaa warrant. He has 
brought this suit for the recovery of the amount. 
Held, that the gut falls under clause (35) (9) of 
Sch. TI to the Provincial Small Cause Courts Act, and 
a xecond appeal lier, ` 


Held, also, that the “ Commissiggg “AURA UL ne 
and not the “Comunissioners” bad oad Ayreon 
Cl (e) to recommend the alterat anaran” the same 
of the Commussioners, and, therefor ga ? 
imposed by the re-constitnted bodys 4 . 
dul constituted, were not legally in& SH degrees 
appellant was not bound to pay them also being a 


Appeal from the decree of the this suit for 
of Nadia, dated April 19, 1907, affir mere co- 
of the Munsif of Ranaghat, dated Nice to the 
29, 1906, ‘ferential 

Babus Mohkendra Nath Roy and KAof the 
Prosad Sarbadhikari, for the Appellant. ':—If 

Babus Nil Madhub Bose and Sarat Cao his 
Khan, for the Respondent. to 

Judgment.---The Municipality of Santiput@? 
Reems to have been established in the district 
of Nadia in 1865 with a body of 25 Commis- 
sioners—-Scee the Bengal Code, Vol. TIL at 
493. It appears in the second schedule 
the Bengal Municipal Act of 1884 as 
Municipality in which the appoint 
chairman rests with the Tigges 
and that of two-thirds of t 
with the rate payers. By p 
Resolution, dated the 29th 
issued under section 65 of t 
Government suspended tl 
from office for a period of 
on the 2nd September 194 
the then Commissioners v 
as such by virtue of claus 
of the Act; and, by a 
under clause (b) of th 
Divisional Officer of 
as the person by who 
duties of the Commis 
of supersession shor 
formed.” 

During this per 
officer, proceeding u 
mended that the nu 
should be reduced f 
commendation was 
Government, At tt 
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he 3lst August,/ 1904, was issued 
g, under the last paragraph of section 
the Municipality! should be entered in 
: first and the seeond schedules to the 
already stated, tho Santipur Maunici- 
‘as already in the second schedule, and 
axtent the order just quoted may be 
have beer./superevogatory ; but, be 
it, may.tife result was that the 
üre one in which all the 
eee or cU as the chairman, had 
}i41.0 he Local Government. lt 
ceding of brporation was then re- 
the perron dy of only nine Commis- 
d, oE ingt the body so reconsti- 
maryf'uned, (n new rates, to which 
and 88: sulia, was assessed to the 
hsil T of apees. Heat first re- 
eertain ae der pressure of the ixsue 
r Rs. 99, which did eventually pay and 
3 failed fo perg recovery of the amount 
——_—_—_lhe The suit was tried by 
urt in the exercise of his 
1 was dismissed; an 
“the Subordinate 
. Nis l; and a 
Darras qd pefore this 
NG a~ 
Syn has been taken 
ralued at Jess than 
ture cognizablein a 
ald remain in meno second appeal lies 
ind the constrafle of Civil Procedure. 
-arz would harp, that the suit falls 
1 We dismissf the second schedule 
A Cause Conrts Act of 
tt for compensation for 
x so excepted from the 
mall Cause Court. The 
CALCUTT bn, therefore, fails. 
NAL Orv, it is argued by the learned 
Decerpellant that the corporation 
uf;— Mr. constituted on its revival on 
CHO Of 1904, and that consequently 
ad authority for the levy of 
MADE I regret to be forced to the 
tim -lt this contention is sound. 
m ofiragraph of section 66 of the Act 
des at “ on the expiration of the period 
ofssion specified in the order, it shall 
il for the Local Government to direct 
3 Municipality shall be entered in the 
hedule or the second schedule; or 
. the first and second schedules but 
16 the Commissioners shall be re-establish- 
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ed by appointment and election, and the per- 
sons who vacated their offices under clause (a) 
shall not be deemed clisqaalified for appoint- 
ment or election.” 

The expression “Commissioners” is defined 
by section 6 (18) of the Act as meaning “the 
persons for the time being appointed or elect- 
ed to conduct the affairs of the Municipality.” 

As it seems to me, the order of superses- 
sion did not abolish the body corporate or 
render it defunct, but simply relegated it to 
what may be described as a state of suspended 
animation, during which the exercise of the 
powers necessary for the temporary adminis- 
tration of Municipal affairs was provided for 
by the nomination of the Sub-Divisional 
Officer under clause (b) of section 66. At the 
end of the period of supersession the Munici- 
pality was restored to the status quo. and the 
only change, which the Local Government 
could then make in its constitution, was in 
respect of the manner of appointing the 
Chairman and Commissioners. But it is argued 
for the respondent that the Sub-Divisional 
Officer had for the time being, amongst the 
powers entrusted to him, the power to proceed 
under clause (e) of section 9, and that the 
Local Government was enabled by his recom- 
mendation tnder that clause to alter the 
number of the Commissioners. I am nnable 
to accede to this argument. Throughout the 
Act there is a clear distinction made between 
the powers of “the Commissioners” and those 
of “the Commissioners at a meeting” ; and to 
illustrate these it will suffice to refer to sec- 
tion 85 and the following sections. In section 
85, it is laid down that “the Commissioners 
at a meeting” may impose a tax, and by the 
later sections “ the Commissioners,” through 
their Chairman—see section 44—are em- 
powered to take the necessary ancillary action 
for assessing it, recovering it, and so forth ; 
but from time to time in matters of impor- 
tance—-e.g. inthe matter of the appointment 
under section 114 of Commissioners to deal 
with objections to assessment~—the authority 
of “the Commissioners at a meeting” is in- 
voked. The powers placed in the hands of 
the Sub-Divisional Officer pnder clause (b) 
of section 66 were the powers of “the Com- 
missioners,’ that is to say—-see again section 
44.—-merely the powers of the Chairman, and 
the vitally important power under section 9 
(e) of moving in the direction of reducing the 
number of the Commissioners is not one of 





390 


BHAGWAT PRASHAD V, DIUABAMRAJ RAI. 


these, but a power expressly and, no doubt. 
advisedly vested in “the Commissioners at n 
meeting.” True it follows from this conclusion 
that some of the powers conferred by the Act, 
must remain in abeyance during @ snperses- 
sion, and it is urged that this may lead to in- 
convenience. An examination of the Act. 
however, leads me to think that there is no 
veal foundation for apprehending any grave 
inconvenience in connection with what is 
obviously intended to be a merely temporary 
arrangement ; but,even were it otherwise, the 
argumentum ab inconvenienti would uot weigh 
me against what is, in my opinion, the clearly 
expressed intention of the Legislature. 

The scheme of the Act strikes me as per- 
fectly clear and intelligible. and the point 
raised seems to present no real difficulty. But 
lam well aware that the Government is not 
inthe habit of exercising statutory powers 
without legal guidance, and I have, therefore, 
taken time to consider it carefully. I am, 
however, unable to come to any other conclu- 
sion than that the Municipality of Santipur 
was not properly constituted when these new 
rates were imposed. The only saving clause 
inthe Act, to which an appeal might be made, 
is that contained in the second proviso to 
section 13, where it is laid down that “no act 
of the Commissioners or of their officers shall 
be deemed to be invalid by reason only that 
the number of the Commissioners did not, at 
the time of the performance of such act, 
amount to the number specified in the noti- 
fication ”; but it is obvious that that has no 
application to the circumstances of the present 
case. 

It goes without saying that a body owing 
its existence to a statute must be duly consti- 
tuted before it can exercise any of the statu- 
tory powers. Aud it follows that, as the rates 
with which J am now concerned, were illegal- 
ly imposed, the appellant must succeed. His 
appeal is, Sheree allowed with costs. 

alppeal allowed, 
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and Karabatdaran, meax Tarhrier, orde 

Where the word ' Kap samu mection, 
together with the wdanaggarat WAS 4 
meaning should underly, + a wa, 
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removed fon the + he 
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pre-emption. They S 

sharers in the vilder Thee MAN yer ; 
suit was that the „berali had no p Local | 
right to Pre-eMP gy, gepe Wajib-ul- anion 

village contained lowing provisi : 


Rece 
any co-sharer wio RA sell or mortiga 


share in this ma e must do so firs 
Karabatdaran K , then to Aissadar 
Kareebi Thok, thy «o hissadaran digar Thok 
The Court of first instance dismissed th | 
suit finding that the plaintiff's right was not 
preferential. On appeal the Lower Appellate `. 
Court reversed the decision of the first Court 
and held that the plaintiff being related to 
the vendors within six degrees was a Atssadar 
Kareebi and hence had a preferential right / 
to the vendees who were mere co-sharers in ` 
the hok, Against this order the defendants \ 
appealed to the High Court. 

Surendro Nath Sen, for the Appellants. 

«Abdul Itaoof, for the Respondents. 

Judgment.The matter for decision in 
this second appeal is whether the Lower 
Appellate Court has put a right construction 
upon the terms of the Wajrb-ul-arz. The 
Wash ul-arzrunsasfollows:— If any co-sharer 
wishes to sell or mortgage his share in this 
mahal he must do so first to karabatdaran 
kureebi (near relations), then to near co- 
sharers in the thok (hissa daran kareebi thok). 
then to other co-nharers of the thok (hissa daran 
digar thok)“, As the word kareebi in the 
Wajib- ul -arz before usis wed together with the 
word “karabatdaran,” we think that the same 
meaning xhould underlie both words. Also 
if we look to the probable intention of the 
framers of the Wajitb-ul-arz,wethinkthat their 
intention was that the property as far as possi- 


Ż 


Pa 
a am, a aia a 


AM. 






























mbers of the same 
ction put upon the 
nonize with this cou- 
the appeal with costs. 
Appeal dismissed. 


A HIGH COURT. 
Sum No. 668 or 1908. 
nber 17, 1908. 

Pustice Fletcher. 

NT LAL—PLAINTIFE 
versus 

HORAM —DRFENDANT. 


Fergal Chamber of Cramerce—ules, 
Umpire, appointment of. wien to be 


Po? tho Arbitration Tribunal of the Bengal 
Commerce do not contemplate the umpire 
Pointed on the disagrcement of the arbitrators, 
mplate the umpire bemg appomted before 
trators enter upon the reference 

ñe terms of the reference provide that the um- 
s to be appointed before the arbitrators enter 
fi the reference, the reference cannot go on until 
B umpire is appointed; and it makes no difference 
ether tho umpire 15 to be appointed by the arbitra- 
fors or by a third party Bright v. Durnell, (1836) 4 
Dow. 756 and Bates v. Townley, (1847) 1 Exch 572, 
followed. 


This was a motion under sec. 11, sub-section 
(2) of the Indian Arbitration Act for an order 
that the award made by the Tribunal of 
Arbitration of the Bengal Chamber of Com- 
merce may be filed and a decree made thereon. 

Mr. C. C. Ghose, for the Petitioner. 

My. P. L. Buckland, for the Opposite party. 

Judgment—This ıs an application by the 
petitioner for an order that an award made 
by the Bengal Chamber of Commerce may be 
fled in Court and that a decree be passed 
thereon, for judgment in accordance with the 
terms of the award. Upon the matter first 
coming onbefore me, theapplication was oppos- 
ed by the respondents on the same grounds as 
those raised in Hurdwary Mully. Ahmed Mneajt 
Selagi (1), with this important exception that 
it was not suggested in this case that the 
arbitrators had allowed the time for making 
the award to expire before making their 
award. 

In these circumstances, I had to consider 
whether I ought not to remit this case to the 
arbitrators. 

On a more careful study of the arbitration 
Rules of the Chamber of Commerce, however, 


(1) 13 O. W. N. 63, 11. O. 871 (ante). 
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it occurred to me that it was open to doubt 
whether the arbitral trıbunal contemplated by 
the Rules of the Chamber of Commerce had 
ever been duly constituted on the ground that 
the Registrar had failed to appoint an wmpire. 
Accordingly, I set this matter down to be re- 
argued. 


Upon the matter coming on before me for 
re-hearing, it was argued by the learned 
counsel on behalf of the applicant that 
the rules only contemplated the appoint- 
ment of an umpire by the Registrar if and 
when the arbitrators disagreed. The learned 
counsel for the respondents ou the other hand. 
argued that the appointment of an umpire by 
the Registrar was a condition precedent to 
the arbitrators entering on the reference, and 
that unless an umpire had been appointed by 
the Registrar, the arbitral tribunal to be con- 
stituted under the Rules of the Chamber for 
determining the dispute has never been pro- 
perly constituted. 


It is common ground that no umpire was in 
fact appointed. Now Rule 6 of the arbitra- 
tion Rules is the rnlethat governsthe appoint- 
ment of arbitrators and umpires. 


Such rule is in the following terms :— 

“ That in every case where a dispute has 
arisen in velation to a contract which provides 
for a decision thereof by the tribunal, an 
application shall be addvessed by either party 
to the Registrar who, on receipt of such 
application, shall constitute a Court by 
nominating in writing two or more arbitrators 
and also, in case of need, an umpire, or, if 
both parties in and by such application so 
desire, a single arbitrator to adjudicate on the 
dispute. The consent of the arbitrators to act 
shall be obtained by the Registrar and the 
arbitration shall then be conducted in accord- 
anco with the following rules”:— * * * 

It has been contended by Mr. C. C. Ghose 
that, although, upon the ordinary and gram- 
matical reading of Rule 6, the words“ on 
the receipt of such application ` govern the 
whole of the sentence “ shall constitute a 
Court by nominating ın writing two or more 
arbitrators and also, in case of need, an umpire, 
or if both parties in and by “such application 
so desire, a single arbitrator to adjudicate 
on the dispute,” yet, taking the rules asa 
whole, the appointment of an umpire is not 
contemplated unless and until the arbitrators 
have failed to agree, i 
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On the other hand, it has been argued by 
Mr. Buckland on bebalf of the respondent 
that the words in Rule 6 must bear their 
ordinary and natural meaning and further 
that the words in Rule 6, “ the consent of the 
arbitrators to act shall be obtained by the 
Registrar and the arbitration shall then be 


conducted in accordance with the following’ 


rules,” show that not only must the arbi- 
tratora and umpire be appointed on receipt of 
the application but the consent of both the 
arbitrators and umpire to act mnst be obtain- 
ed before “the arbitration is conducted,” for 
by Rule 1 (5), the expression the “ arbi- 
trators ” includes (unless clearly precluded by 
the context) the umpire. 

In my opinion, the argument of Mr. 
Buckland is well founded. I think that the 
subsequent rules clearly show that the rules 
do not contemplate the umpire being appoint- 
ed on the disagreement of the arbitrators, but, 
on the other hand, contemplate the umpire 
being appointed before the arbitrators enter 
upon the reference. 

This, Ithink, is sufficiently shown by Rule 6 
(m) which is in the following terms:—' Lf the 
arbitrators have allowed the time or extended 
time to expire without making any award or 
have signified to the Registrar or to the 
umpire that they cannot agree, the umpire 
may forthwith enter upon the reference.” 

How can the arbitrators signify to the um- 
pire that they cannot agree and how can the 
umpire forthwith enter upon the reference, 1f 
the umpire is not to be appointed until the 
arbitrators disagree ? 

I see, therefore, no reason why the words in 
the first part of Rule 6 should not bear their 
ordinary meaning and I, therefore, hold that 
upon such application as is mentioned in Rule 
6, it is incumbent on the Registrar, when he 
appoints two or more arbitrators, to appoint 
algo, “in case of need, ” an umpire. 

What then do the words “in case of need ” 
mean P 

From a careful study of the rules, I think 
that the words “in case of need.’ are meant 
to apply to cases where the failure of the 
Registrar to appoint an umpire might, if the 
arbitrators disagree, render the proceedings 
nbortire. 

Rule 9 provides" In caso where a Conrt of 
the Tribunal shall consist of a plurality, the 
decision of the majority shall be deemed and 
taken as the decision of the Court.” 
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“the majority shall be t 


Thus, in the caseo 
three arbitrators unc 
not contemplate tha 
in which an umpire n 
cause Rule 9 provides 


of the Court. But, i 
arbitrators are appointed} 
ply as there can be no maj 
think, at any rate a “ case 
plated byRule 6. 

But then, it has been ar 
the applicant that, even if t 
the terms of the reference) d 
appointment of an umpire on 
the application for arbitration 
trar, yet, as the arbitrators did 
the failure by the Registrar to 
umpire does not vitiate the procee 
point, however, in my opinion,is con 
the authority of two cases both being de 
of the Full Court of Exchequer, one | 
the case of Bright v. Durnell (2), an 
other being the ease of Bates v. Townley 

In the case of Bright v. Durnell (2), 14 
terms of the reference provided that t 
dispute “ was to be referred to the arbitrati 
of two persons, one to be chosen by each w 
were to appoint an umpire, before they co 
menced proceedings.” The arbitrators 2 
being able to agree on the appointment of 
umpire, one of the parties to the referer 
commenced proceedings in Court against t 
other party. The other party obtained a Ri 
nist calling on the party who had institut 
the proceedings to show canse why the p 
ceedings should not be stayed as the part 
had agreed to refer the dispute to arbitratic 

The Court discharged the Rule and Par 
B. in grving his judgment made the followi 
pertinent remarks: ‘Jf the umpire is v 
appointed, how can we compel the arbitrat< 
to appoint one t—and, until he is appointe 
the reference cannot go on. It appears to 2 
to be a condition precedent, that an umpire 
appointed. ” 

It is obvious that it can make no differen 
whether the umpire is to be appointed by t 
arbitrators or by a third party. If the ter 
of the veference provide that the umpire is 
be appointed before the arbitrators enter up 
the reference, the reference cannot go on un 
the umpire is appointed. 

(2) 4 Dow. 756 (18386). 
(3) 1 Exch. 572 (1847). 
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said, 1 hold that it is 
gistrar, when he appoints 
he receipt of an applica- 
under Rule 6, to appoint 


therefore. fails and must be 


lication dismissed with costs, 


B CHIEF COURT 
rision No. 411 or 1905. 
ecember 3, 1906. 
F—Ma1. Justice Lal Chand. 
RSHAD AND OTHERS—-DEFEND- 
ANTS—~PLTITLONERS 
versus 
ARI LAL—Prarxtirre—Respoxvent. 
Practitioners Act (XVIII of 1879), a». 27, 28, 29, 
eader's fee—Abvence of ayreement-- Suit to re- 
fee allowed on taxation— Application of 28 28-30, 
tions 28 to 80 of Act XVIII of 1879, do not con- 
plate to debar a pleader from recovering from his 
ent a fee actually allowed by the Court on taxation; 
hat they do provide ig that, without complying with 
heir provisions, he cannot enforce the paymentof the 
remuneration agreed to be paid to him by hia client 
in excess of, and apart from, the amount thus allowed, 
Hazarı Lal v. Tulok Chand, 186 P. R. 1893; Razi-ud, 
din v. Kasim Bakhsh, 12 A 169 and Rama v. Kunju 9 
M. 375, followed. Sarat Chunder Roy Chowdh:y v. 
Chandia Kanta Roy, 25 C. 803, distinguished. 
Mr. Shadi Lal, for the Petitioners. 
Pundit Ram Bhaj Datta, for the Respondent. 
; Judgment. The view taken by the Lower 
wa Court is divectly supported by Hazari Lal v. 
Telok Chand (1), the finding being that there 
was no agreement. The counsel forthe peti- 
oners, however, relied upon Sarat Chunder 
» Roy Choudhry v. Chandra Kanta Roy (2) for 


contending that the claim could not be de- 
creed at all as being opposed to the provisions 
of section 28, Legal Practitioners Act. This 
} contention iy evidently based on a misappre- 
hension of thesection and of the judgment quot- 


ed. Section 28 only deals with cases, where 
there is an agreement and provides that the 
agreement shall not be valid unless it is 
made in writing and filed in Court. It doesnot 
at all profess to deal with cascs where there is 
no agreement as found in the present case. 
The authority quoted by Saat Chander Roy 
Chowdhry v. Chandra Kanta Roy (2) does not 
at all support the contention. It wax a case 


where fee was claimed for the conduct of 9 
(1) 136 P. R. 1898, 
(2) 25 C. 805. 
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criminal action on the ground of an oral agrec- 
ment and for work and labour done ; gueh 
claim was held to be not entertamable as 
opposed to the provisions of the Legal Practi- 
tioners Act. But the view taken in Razi-ud-din 
v. Karim Bakhsh (3),as stated at page 174, was 
expressly accepted as containing n correct 
exposition of the scope and intention of 
the provisions of the Legal Practitioners 
Act which bear on this point. This isfurther 
apparent from the circumstance that in cases 
where the fees given were only such as could 
be legally obtained under‘section 27, the rules 
were ordered to be discharged (ride last parn- 
graph of the judgment in Sarat Chunder 
Roy Chowdhry's case). It was held by the 
High Court at Allahabad (Razi-ud-din v. 
Karim Bakhsh (3), agreeing with the view 
tuken by the Madras High Court (Rama v. 
Kunji (4)), that what these sections (28--- 
30) did contemplate was to make provision 
for agreements made between pleaders and 
their clients which relate to the payment of re- 
muneration in excess of, and apart from, the 
umount allowed in the taxation, dnd that they 
were wholly inapplicable to a case in which a 
manhad agreed totake only, and nothing more 
than, the amount allowed on taxation. The 
latter proposition is not consistent with the 
view taken in Hazari Laly. Tilok Chand (1). 
But in either case the fee decreed in the pre- 
sent instance is not in excess of that the plaint- 
iff would receive under section 27. 

The decree is, therefore, not opposed to 
section 28, or the judgment im Sarat Chander 
Roy Chowdhry's case. On the other hand, it 
is directly supported by Hazari Lal v. Tilok 


Chand (1), and indirectly by Razi-udedin v. 


Karim Bakhsh (3) and Rama v. Kunji (4). 1, 
therefore, uphold the decree and reject the 
petition for revision with costs, 


Application dismissed. 
(3) 12 A. 169. 
(4) 9 M. 875. 





_ PUNJAB CHIEF COURT. 
Seconp Civiu AvPEAL No. 1182 or 1906. 
December 13, 1906. 
Present :-—Mr. Justice Lal Chand, R. B. 
MUHAMMAD OMAR—RLAINTIFF—-ÅPPEL- 
LANT 
VETEUS 
BU DHA—Derexpant—ResPonvent, 
Contract of betrothal, parties to—-Contract entered 


into by minors guardian for his benefit---Competency of 
minor lo sue for damages for breach of contract, > 
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When a contract of marriage or betrothal 18 entered 
into by a father for the benefit of his children, he 
makes the contract as their logal guardian. and the 
real parties to the contract are the children and not 
their fathers. 

A minor can maintain a suit to recover damages 
for breach of his betrothal made, during his minority, 
by his guardian.—Daroptiv Jaspat Rai, 49 P R. 1905, 
referred to. 

Mr. Fazal Ilahi, for the Appellant. 

Mr. Gurcharn Singh, for the Respondent. 

Judgment—This is a suit for damages for 
breach of betrothal contract. The lower Appel- 
late Court has dismissed thesuit on the ground 
that plaintiff was not a party to the contract 
betrothal, and, therefore, cannot sue for da- 
mages on breach. The contract was made 
during plaintiff’s minority by his father, and 
according to the plaint it was broken one 
month. before suit when plaintiff had attained 
his majority. There does not appear to be 
any sound reason why plaintiff cannot sue 
for damages. There is hardly any substan- 
tial difference in this respect between the law 
as it prevails in England and in India. 

The women are not regarded as chattels in 
England as remarked by the Divisional Judge, 
nor I believe in India, and if they formally 
contract themselves there in the betrothal 
and marriage, the contract is entered into 
here, on their behalf, by their father as their 
legal guardian. They are not the subject- 
matter of contract on th? score of being pro- 
perty. According to personal law, which go- 
verns the parties, whether Hindus or Muham- 
madang, a father is the legal guardian of his 
children for contracting them into marriage. 
When a contract of marriage is, therefore, en- 
tered into by a father for the benefit of his 
children, he makes the contract as their legal 
guardian, and the real parties to the contract 
are the children and not their father. The 
articles presented at the time, no doubt, be- 
long to the father, but the gift is made by the 
father for the benefit of his minor child as his 
legal guardian, and the minor child is, there- 
fore, entitled to ask the Court to take the arti- 
cles into the account in assessing the damages 
for breach. The learned Divisional Judge is 
not right in holding that no one can sue for 
breach of a contract except one of the parties 
thereto. It was held in Daropti v. Jaspat Rat 
(1), a case somewhat similar to the 
present, that under the law of contract in 
India as enunciated by the Indian Contract 


Act, a person for whose benefit a promise has 
(1) 49 P. R. 1005, 


- this case, the contract was e 

























been made by another p 
consideration, moving bot] 
and a third party. is com 
an action against the pro 
the plaintiff appears from 
agreement to be the perso 
the contract was made. J 
son for whose benefit the cd 
was adult at the time. In t 
plaintiff was a minor when 
made. But the circumsta 
strengthens the plaintiff's rig 


plaintiff's legal guardian and, t 
he is the real party to the conti 
fore, hold in this case asint 
caso No. 1765 of 1906 that t 
is competent to sue for damages fo 
of contract of his betrothal. 1 
the appeal, set aside the decree of the 
Appellate Court, and remand the case 
decision on the merits. Stamp-fee wi 
refunded and other costs will be costs in 
case. 

appeal allowed. 


PUNJAB CHIEF COURT. 
Sxconp Civm Arrear No. 136 or 1905. 
June 12, 1906. 
Present—My. Justice Lal Chand. 

LABH SINGH AND anxnoTHER—PLAINTIFES 

— APPELLANTS 
versus 
NARAIN SINGH—Derenpant—Res- 
PONDENT. 

Custom—Succesaton—Chundavand rule among Saru 
Jats of Dholpur in Tahal Batala, District Gui daspur 

Sarm Jats of mauza Dholpuy in Tahsil Batala, Dis- 
trict Gurdaspur, follow Chundarand rule m matters of 
succession. 

Hakim Singh v. Suchet Singh, L84 P. R. 892, referred 
to; Chatter Singh v. Hem Singh, 62 P R, 1885, 
Paras v. Imam Din, 178 P. R 1889, Kundan v. 
Sundar Singh, 74+ P R 1808, Gopal v. Sheway 
Ram, 12 P. R , 1889, distinguished. 

Mr. Gaurcharn Singh, for Appellants. 

Mr. Shelrerton, for Respondent. 

Judgment—The parties in this case are 
Sarai Jats of mauza Dholpur, Tahsil Batala in 
the Gurdaspur District, and the sole question 
for decision is whether in matters of succession 
the parties follow pagrand or chundarand 
rule. lagree with the Lower Courts that 
the custom proved to be applicable to the par- 
ties is division by chundavand vule, Jt is an 
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admitted fact that Dewa Singh, father of the 
parties, received his share of ancestral estate 
in accordance wiih the chundavand rule, and 
although. this is alleged to have oecurred þe- 
fore 1852, it is an important and relevant in- 
stance ın point. Out of the four instances 
deposed to by Sadar Kanungo in the adjoining 
villages owned by Jats of this tribe, in- 
stance No. 1 is doybtful, but Nos. 2,3 and 4, 
and particularly the last, clearly prove that 
property was inherited in accordance with 
davand/iule. The same custom ix 
Sarai Jats in the 
It is time, as con- 
Mo such custom is entered in the 
fuaw prepared for the district in 
the rule therein given for the tribes 
Batala is stated to be pagrand. But 
al mention is there made of Sarai 
And the pagvand rule referred to is given 
6 ordinary rule of inheritance and not as 
tle of universal application. The entry in 
Customary Law of 1893 cannot, therefore, 
b held to have any special application to the 
prosent case, nor can it be relied upon to 
turn the scale in plaintiffs'favour. Moreover, 
admittedly on death of Dewa Singh, father 
of the parties, mutations were effected in ac- 
‘dance with the chundavand rule without 
objection, and plaintiffs have instituted 

gent claim three years after alleging a 
ki waris part which they hkre not 
d to substantiate. The counsel 
‘elied on the following cases to 
fontention Chatter Singh v. 
Kundan v. Sundar Singh (2), 
Din (3) and Gopal v. Shewag 
b of thége cages are, however, 
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what similar to the present case and chunda- 
vand rule was held to apply. I, therefore, 
hold in concurrence with the Lower Courts 
that the preponderance of proof in the present 
case is in favour of the chundavand rule which 
the parties apparently seem to have accepted 
at mutation on death of Dewa Singh, their 
father and I accordingly dismiss the appeal 
with costs. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
sxeconp Cryin Appgan No. 1387 or 1907, 
July 24, 1908. 

Present — Mr, Justice Chatterji, C. I. E., and 
My. Justice Rattigan. 
RANJHA-—PLAINTIPR— APPELLANT 
versus 
BULANDHA—Dzrexpant—Respoxp- 
ENT, 

Custom—Succession—-Chundayvand or Pagvand rule, 
~—Gujars of mauza Hailakh of Shakargarh Tahail, ın 
Gurdaspur District—Onua probandi. 

Gujars of Maura Hailakh of Tahsil Shakargarh in 
the Gurdaspur District do not follow the Chundavand 
rule of succession 

Pagvand is the universal mle and is the only 
one recognized by the personal Law of Hindus 
and Muhammadans,and Chundavand is the exception ; 
therefore, a person pleading exception is bound to 
prove it. 

Dhyan Chand v. Mahtab Singh, 101 P. R. 1879, fol- 
lowed. 


Sant Singh v, Kohan Singh, 48 P. R. 1897; Gopal 
v Shewag Ram, 12 P, R. 1899; Ghulam Muhammad v, 
Abbas Khan, 22 P. R. 1890; Hayat Muhammad v, 
Nawab, 29 PUR. 1800, Labh Singh v. Sundar Singh, 
187 P. W R 1908; 151 P. R 1908, Hakun Singh v, 
Buchet Singh, 184 P. R. 1892, Kundan y. Sundar Singh, 
74+ P. R.. 1898, referred to, 

Mr. Gulu Ram. for the Appellant. 

Judgment—The plaintiffs are four sons by one 
wife of one Dalmir a Gujav, landowner of Hai- 
lakh in the Shakargarh Tahsil of the Gurdas- 
pur District, while defendant is his single son 
by another wife. The dispute between the 
parties is as tothe application of the rule 
of pagrand or chundatand in the division of the 
paternal estate, and the plaintiffs have sued for 
a declaration that the former governs them. 
On the death of the father, mutation was made 
in the parties’ name on the thundavand princi- 
ple in 1899, but plaintiffs have held posses- 
sion of a much larger portion of the land 
than the defendant, the khata being joint. 
The defendant in consequence applied for 
partition in 1906, in accordance with the reve- 
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nue entry and plaintiffs objecting toit have 
been referred to the Civil Court and have ac- 
cordingly brought the preseut suit. 

In the Riwaj-t-am of 1865 of the Shakar- 
garh Tahsil it was recorded. that chundavand 
was the custom of the (ujar. The parties’ 
father wrote a willin 1898, a few months before 
his death, in which he stated that though 
the old custom was chundavand he considered 
that all sons should get equal shares, and 
directed that division shorld take place on 
this principle after his death. The inquiries 
made at the time of the last Settlement, 
however, showed that the custom had large- 
ly fallen into disuse, and it was recorded that 
the custom of the Gujars except in a very few 
villages was pagrand (ride Dane's Customary 
Law of Gurdaspur, page 13). What those 
villages are it is not possible to discover 
from the present record or from the vernacu- 
lar records of customs in the Chief Court. 
But it is evident from Mr. (now Six Louis) 
Dane's summary thatthe great majority of the 
Gujars stated at the time of the recent Settle- 
ment that their custom was pagrand and 
not chundavand. The latter record is quite 
as valuable as the earlier Rriraj-(-am, if not 
more so; and we donot see why it should be 
an inflexible presumption that the previous 
Riwaj-t-an correctly records the custom. 
Had the village of Hailakh been among the 
exceptions noted in the new Riwaj-t-am or 
in the answers of the Gujar tribesmen, the 
parties would probably have brought out the 
fact. As the case stands at present, we are 
inclined to think that the old record of cus- 
tom is sufficiently rebutted by the new one. 

The mention of the chundavand wale in the 
father’s will may be a point in favour of defend- 
ant’s contention, but he is, perhaps, refer- 
ring to the entry in the old Ritwaj-t-am, and he 
also mentions the contrary practice as entered. 
in the Settlement records. He wrote apparent- 
ly in ignorance of the answers given at 
the last Settlement. His statement, therc- 
fore, does not weigh much under the circum- 
stances, and he clearly gives preference to the 
new rule that had come into vogue. We do 
not think the will can materially influence the 
decision of the case. 

The oral evidence of the parties is not of 
much value by itself, but a much larger num- 
ber of persons have deposed in favour of the 
plaintiff's contention, while only two wit- 
nesses appeared for the defendant, 
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The Naib Sadar Kanungo deposed to two 
recent instances in support of the rule of pag- 
vand from the revenue records, aud copies of 
two other mutation entries from two other 
villages of the Shakargarh Taherl have been 
produced to the same effect There is also 
an old case of 1873, ım ‘which the plaintiff 
after swing for division according to chunda- 
rand wtimately agreed to take his share 
under the pagrand rule. Dane's Customary 


Law gives these instances as well as many 






































more among Jats of Shakargm 
Gurdaspur Tohstle. 


On defendant’s side there isoh 
instance deposed to by Imam I)i 
who says he got a half share of 14 
property and his two half brother 
half, and that mutation took place to Ù 
two or three years ago. The entry itse 
not produced and the mstance depends 
ly ou the statement of this witness. 

It has been laid down in several judgm§ 
of this Court that chundarand is slowly givi 
place to pugrand wherever it was in fore 
see Hakim Singh v. Suchet Singh (1) and 
Kundan v. Sundar Singh (2). The inquiries 
made at the recent Settlement seem to bear 
out this conclusion. The binding force of gy 
tom depends on the state of public opinion 
is undoubted as stated in Dhyan Ch 
Mehtab Singh (8) that pagzand 
versal customary rule and is the 
nized by the personal law of Hi 
hammadans, and chundavand 3 
though it may date from 
also Sant Singh v. Soha 
v. Sundar Singh (2), GP 
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Kolete by not being e 
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(8) from the G 
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9 134P R. 1892. 
(2) 74 P R 1898. 

(3) 101 P R 1879. ; 
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was a breach of the obligation, and it was 
clearly a single act, and it is this breach 
which is reallythe plaintiff's cause of action. 
Indeed both the obligation and the breach 
of it were single in this instance, and we 
cannot, for a moment, accede to the conten- 
tion of plaintiff's counsel that separate suit 
could have been brought in respect of tho 
properties covered by the two clauses. 

The several clauses of Section 13 define the 
priorities of different claimants in respect of 
the different classes of property mentioned, 
and do not affect the singleness of the seller's 
obligation to sell to a person entitled to pre- 
empt under more than one clause. It follows 
that where a pre-emptor of this class sues for 
pre-emptionof property falling under one clanse 
and omits to sue for other property falling 
under a different clanse but included im the 
same sale, he offends against the vital canon 
of pre-emption law which prescribes that he 
must acquire the entire bargain as far as his 
right extends. 

There is ample authority against the con- 
tention and in support of the view we are dis- 
posed to take. Muhammad Wilayat Ala Khan 
vy. Abdul Rab and another (1) is a case much 
in point. There the properties comprised in 
the sale were situate at different places, and 
plaintiff had right of pre-emption in regard to 
both, but under totally different laws, and 
precluded himself from suing for one of the 
properties under the law of pre-emption ap- 
plicable to it. It was held that he could not 
sue to pre-empt the other property. Durga 
Prashad v. Munshi (2) is another case of 
the same nature. Here also plaintiff had 
rights on two different grounds and sned. for 
a portion of the property sold nnder one 
ground. His suit was dismissed. It is 
unnecessary to multiply precedentsin support 
of a conclusion based on equity, reason and 
sound sense. 

We hold accordingly that the suits of all the 
five plaintiffs were bad in that they did not 
seek to acquire all that they could pre-empt. 
This involves the 1ejection of appeals Nos. 
355 to 858, which are accordingly dismissed 
with costs. ks 

The next point for consideration is that 
raised in the five remaining appeals, viz, whe- 
ther the Divisional Judge was justified in 
permitting amendment of the plaints. There 
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is no necessity to enlarge much on it. Tho 
rule that asnit for pre-emption must include 
all property comprised in the sale to which 
the plaintiff's right of pre-emption extends, is 
a most stringent one and non-observance of it 
16 fatal to the suit. Here the plaintiffs strenu- 
ously insisted that thei. right extended 
only to what they claimed and no more, 
and in spite of defendants plea to the 
contrary persisted in their anit as laid and 
never asked leave to amend in the First Court. 
On appeal they raised exactly the same con- 
tention, and never prayed for amendment, and 
fought ont their cases in the Divisional Court 
on that basis. When the Divisional Judge 
decided against their contention, they had no 
rational claims to ask for permission to amend 
their plaint in terms of the defendant's objec- 
tion. And it does not appear that they really 
asked for leave. Four of the plaintiffs, other 
than Abdul Ghani, actually filed appeals here 
objecting to the order foramendment, and again 
took their stand on their original contentions. 
It is obvious that in so far as they are con- 
cerned, there is absolutely no case for amend- 
ment, and the Divisional Judge's order is 
clearly wrong. 

We must accordingly accept appeals Nos 
365 to 368, reverse the Divisional Judge's 
orders of remand under Section 562, Civil 
Procedure Code (which are correct in form 
and can, therefore, be considered on the 
merits), and restore the decrees of the First 
Court with costs in all the Courts, 

There remains the present appeal against 
plaintiff Abdul Ghani, who has carried ont 
the order for amendment. His case is exactly 
similar to that of the other plaintiffs, except 
for the abovo fact. He has alao filed an affi- 
davit to the effect that leave to amend was 
asked for in the Divisional Court. These 
circumstances, however, do not really differ- 
entiate his case. The law regarding pre-emp- 
tors being required to sue to acquire the bar- 
gain of sale to the fullest extent of their right 
being a stringent one, he disobeyed it or omit- 
tod to comply with it at his peril. Ho fought 
ont the question of his right to sue as he did 
in two Courts, afid never so much as hint- 
ed at amendment until at all events his con- 
tention was overruled by the Conrt of appeal. 
Is it right in the circunrstances to allow him 
to amend ? Without attempting to lay down 
a hard and fast rnle or to unduly fetter the 
discretion of the Court, we think, on the whole, 
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(4) That a minor’s rights cannot be destroyed 
under section 13 or section 43, C. P.C ,1882, 
by reason of a suit in which there were 
glaring laches on the part of his next friend, 
especially when those Jaches were caused by 
his physical incapacity. Buta v. Faiz Baksh, 
76 P. R. 1893, not applied. 

Mr. Gokal Chand, for the Appellant. 


Mr. Dumi Ohand, for the Respondent. 


Judgment—The two appeals Nos. 833 by 
plaintiff and 737 by the defendants may be 
disposed of by one order. 

The parties are Dhillon Jats of the Hosh- 
jarpur District. The plaintiff claims as 
daughter’s sonand adopted sonorappointed heir 
of Kahn Singh (who died in 1903) as against 
certain collaterals four to six degrees removed 

) from Kahn Singh. 

The Lower Courts have concurred in find- 
ing plaintiff to hare been validly adopted by 
Kahn Singh and we have no hesitation in 
accepting this as correct. The adoption is 
supported by a registered deed dated 5th 
February 1892. Kahn Singh was lambardar 
of plaintiff’s village Meghowal and the deed 
was attested by a lambardar of the neighbour- 
ing village Mengnowal. The factum of adop- 
tion is not disputed, and we have no doubt that 
defendants have been all along well aware 
of the arrangement. Their failure to seek 
protection in Kahn Singh’s lifetime by means 
of declaratory suit goes far to show that they 
recognised the adoption as valid, and we can- 
not agree that any mistake was made by the 
Lower Courts in respect of burden of proof, 
No doubt under the Full Bench ruling in 
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Ralla v. Budha (1) the onus in a case of the 
kind rests primarily on the person affirming 
the,adoption, but the First Court very properly 
held that in a case of Jats of Hoshiarpur, the 
onus is shifted by reason ofthe entry in the 
Riwaj-t-am and the various decisions quoted. 
The defendant’s counsel urges that the de- 
cisions do not cover Dhillon Jats which may or 
may not be correct, but we see no reason for 
supposing that the custom would vary for any 
particular section of Jats, and the validity of 
adoption of a daughter's son may be taken to 
be well established especially where thereare no 
very near collaterals to dispute it. 

The mutation order passed in favour of plaint- 
iff on the death of Kahn Singh was, there- 
fore, correct, andthe defendants have no pre- 
ferential title as heirs. Their appeal No. 737 
is accordingly dismissed. 

Theqnestion, then, is whether the Divisional 
Judge has rightly dismissed a part of plaint- 
iff's claim as barred by section 43, Civil 
Procedure Code. The suit is brought in res- 


18 
pect of 20254 Kanals, being all Kahn 


Singh's land free of mortgage and also free 
of occupancy right, and of house property 
(seven kothas) valued at Rs. 100, and the 
Lower Appellate Court has dismissed the 


9 
claim as regards 965, Kanals andthe houses, 


differing from the First Court, which gave 
plaintiff a decree in full. 


The circumstances under which the decree 
was varied appear sufficiently from the judg- 
ments of the Lower Courts. But briefly the 
question is whether part of the claim should 
be treated as abandoned in consequence of 
a previous suit instituted on behalf of plaintiff 
(who was then a minor) on the 15th January, 
1904, and decided by compromise on the 23rd 
March, 1904. That suit was prosecuted for 
plaintiff by his natural father Khushal Singh, 
who, by misunderstanding, limited the claim 


9 
to 10654 Kanals, and the Lower Appellate 


Court has considered itself bound by Buta v. 
Faiz Baksh (2) to treat the plaintiff as having 
relinquished the remainder of his claim. 

The decision appears to ug improper in face 
of the finding of both Courts, with which we 
entirely concur, that the plaintiff is not bound 
by the previous suit or compromise. It is 
quite clear that Khushal Singh if not actually 


(1) 60 P, R. 1893. (2) 76 P. B. 1893. 
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insane was incapable of properly conducting 
litigation on his son’s behalf in the early part 
of 1904. There is Medical evidence to show 
that he had become practically insane by the 
27th March 1904, in consequence of injury to 
his head some 24 months earlier, which 
takes us back to the date of institution of his 
suit. Except on the explanation that he was 
incapacitated from understanding what he was 
about, it is hardly conceivable that he should 
have made such an extraordinary mistake as 
to claim little more than half the land to 
which his son was clearly entitled, and quite 
inconceivable how he can have agreed to dis- 
missal of the suit on such preposterous terms 
as those embodied inthe compromise of 28rd 
March. Tho net result of the compromise 
was that Khushal Singh himself should take 
over some land which was of comparatively 
little value as being burdened with occnpancy 
rights, and that plaintiff should get practically 
nothing, all that was awarded to him being 
part of the house property while even for this 
he was made to pay by discharging a separ- 
ate mortgage debt for the benefit of the de- 
fendant collaterals. 

The Court which dealt with this previous suit 
acted improperly in permitting so absurd a 
compromise tobe acted on to themanifest injury 
of the minor's rights which it was bound to 
protect under section 462, Civil Procedure 
Code, and it is not surprising that another 
relative of plaintiffs protested by anapplication 
of 21st June 1904. 

That application came to nothing, but in 
the meanwhile plaintiff had attained his ma- 
jority and was able to remedy matters by the 
present suit. 

We need only say (1) that we are satisfied 
that the earlier suit was misconducted by 
Khushal Singh from the start, (2) that he was 
incapacitated from properly representing the 
minor's interests even at the time of institu- 
tion, (3) that there was a complete neglect of 
ita plain duty by the Court which permitted 
the suit to be dismissed on an obviously impro- 
per compromise aud (4) that nostep inthe suit 
can be treated as taken in good faith. A mi- 
nor’s rights cannot be destroyed either under 
section 43 or section 13, Civil Procedure Code, 
by reason of a suitin which there were such 
glaring laches on the part of his next friend 
especially where these laches were obviously 
caused by physical incapacity. We do not 
agree with the learned Divisional Judge that 
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PUNJAB CHIEF C 

MISCELLANEOUS CIVIL APPEAL N 
August 7, 1907. | 
Present :— Mr. Justice Robe 
RAM LAL AND ANOTHER-—JUDGM 
ORB-—— A.PPFELLANTS, 

UVEVEUS 

Mr. MACKENZIE— Ducrex-Houpe 


RESPONDENT. 

Cuil Procedure Code (Act XIV of 1882), as. 
336,337A—Ewxecution of decree Arrest and impi 
ment of judgment-debtor—Duty of Court to mx 
judgment-debtor to apply for discharge and tn 
vency—Punjab Government Notification No. 3860 
8rd October, 1877. 

Notwithstanding the finding of an executing Court, 
under sec. 387A, C.P C , against a yudgment-debtor, the 
Court is bound to inform him, as laid down in Punjab 
Government Notification No. 3860 of 3rd October 1877, 
that he may apply to be declared an insolvent under 
Chap XX, C P.C. This must be done before any en- 
quiry is made by the Oourt and the Judge has no 
power to avoid it 


Facis_ The decree-holder applied for arrest 
of the judgment-debtors as well as for attach- 
ment of their property. Notice was issued to 
them under section 245B of the Code of Civil 
Procedure, 1882, to show cause against arrest. 
On enquiry under section 337 A of the said 
Code, the District Judge found they had comi- 
mitted some acts of bad faith in relation to 
their property within the meaning of clause 2 
(b), and perhaps (d) of the said section. He 
accordingly ordered that warrants should issue 
for their arrest. 

To this order, he also appended a note to the 
following effect:— 

“As T hold that judgment-debtovs have been 
guilty of bad faith it is unnecessary to inform 
them that they can apply for an insolvency 
declaration as required by P. G. Notification 
No. 3860 at p. 2 of Rules and Orders, Vol. I.” 

On appeal the learned Divisional Judge 
confirmed the District Judge's finding but added 
that some of the judgment-debtors’ acts could, 
also, fall under clause (c) of the said section. 
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Application allowed. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS Cryin APPBAL No. 1296 of 1906. 
May 16, 1907. 

Present :—Mr. Justice Robertson. 
KHUDA BAKSH AND oTHEeRs-—~-DEFEND- 
ANTS—-APPELLANTS 
versus 
IMAM DIN AND oTHERS—-PLAINTIFFS-—~ 
RESPONDENTS. 

Custom—Muhammadan Kashmiris of Maura Paajorian 
in District Gujrat—dlienations by— Whether governed 
by agricultural custom—Onus proband. 

Muhammadan Kashmiris of Mauza Panjorian, in 
District Gujrat, although they live largely by agricul- 
ture, are not, in matters of alienation, governed by 
the custom of the agriculturists among whom they 
dwell. 

The onus of proving that suoha custom obtains 
among the Kashmiris of Panjorian is on the person 
who asserts its existence 

Parties were not represented by counsel. 

Judgment.—The only question before me is 
whether the parties who are Kashmiris, settl- 
ed in a village in the Gujrat District, are, in 
matters of alienation, governed by the custom 
of the agriculturists among whom they dwelt 
or not. They are certainly a separate com- 
munity, differing in race from the Jats of the 
village, and though they live, so it is found, 
largely by agriculture, they aro also weavers 
and make and sell cloth. In the Shajra Nasab 
of 1869 of the village itis entered that in 1844, 
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Sambat 1891, certain persons re-started the 
village, among them were certain Kashmiris 
who came from the village of Doga. 

The ancestor of these Kashmiris came ito 
the village when it wasre-habilitatedin and they 
have held and cultivated land in the village 
ever since. The question is, are they, as re- 
gards alienations, bound by the agricaltural 
custom of their neighbours, the JatsP Ona 
full consideration of the case, I see no sufficient 
reason to hold that the power of alienation 
among the Kashmiris of manga Panjorian is 
limited in the same way as it is with Jats. 
There is no instance put forward of an aliena- 
tion by a Kashmiri ever having been res- 
trained by collaterals. They are perhaps main- 
ly, but they are not exclusively, employed in 
agriculture. They are a community apart. 
And between 1886 and 1899 it is shown that 
there have been no less than 38 uncontested 
alienations by Kashmiris in this very village. 
Now I quite agree that one or two instances of 
uncontested alienations would not be evidence 
of much value. The neglect to contest might 
be due to various causes. But when we have 
a long string of 38 instances in one village 
within a few years, I think it is quite 
impossible to hold that it has been established 
that Kashmiris of that village are governed 
by the same restrictions on alienation as are 
operative under the Customary Law of the 
neighbouring tribes. I think it lay upon the 
plaintiff to establish that such acustom obtains 
among the Kashmiris of mauza Panjorian, and 
I think he has quite failed to doso. No entry 
regarding Kashmiris has been quoted from the 
Riwaj-i-am. I accordingly accept the appeal 
and dismiss plaintiff's suit with costs through- 
out. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Cryin APPEAL No. 200 or 1907, 
March 12, 1909. 

Present:—Siv John Stanley, Kr., Chief Justice 
and Mr. Justice Banerji. 
MUHAMMAD MASHHUD HASAN KHAN 
~-~PLAINTIFR--—-APRELLANT 
Versus 
MUHAMMAD ANWAR HUSAIN KHAN— 


DEFENDANT-—RESPONDENT. 
Muhammadan  Law-——Dower—Relinquishment of 
dower ımmediately before death—Mortal sickness— 
Mursulmaut (fatal ilimess) —Validity of release, 
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A young Muhammadan wife relinquished her dower 
by a written deed of relouso in favour of her husband, 
and died five daya after. There was cogent evidence 
that at the date of the relinquishment and for weeks 
prior to her death, she was suffering from mortal 
sickness and was under apprehension of death : 

Held, under the circumstances, that, as it was highly 
improbable that she would have relinquished her 
dower if sho had not been apprehensive that death 
wag imminent, the deed of release was inoperative. 
Fatima Bibeev. Ahmad Baksh, 81 C. 319; L, R. 35 

JA 67; 85 C. 271; Muhammad Gulshere Khan v. 
Mariam Begam, 3 A. 731; Hassarat Bibi v. Golam 
Jafar, 3 C. W. N. 57; Hamilton’s Hidayat, Vol. LV, 
Book 52, Ch 2, p. 686, referred to. 


First appeal from the decision of the Sub- 
ordinate Judge of Shahjahanpur, dated 20th 
May 1907. 

Sunder Lal (with him Ghulam Mujtaba), 
for the Appellant. 

Moti Lal Nehru (with him Muhammad 
Ishaq), for the Respondent. 

Judgment.—Alfusammat Taubat-un-nissa, 
sister of the plaintiff, was the wife of the 
defendant Muhammad Anwar Husain Khan. 

_According to the common practice prevailing 
amongst Muhammadans her dower was fixed 
at a sum of Rs. 1,25,000, a sum which was out 
of all proportion to the position in life and 
' means of her husband. She died at the early 
age of 20, or thereabouts, on the 23rd of July 
1906, leaving her husband, the plaintiff, who is 
a brother, and three other brothers as her heirs. 
“The suit out of which this appeal has arisen 
‘was brought by the plaintiff on the 3rd of 
‘November 1906 to recover his share of his 
sister’s dower. The defendant filed a defence 
“and set up the case that his wife, on the 18th 
of July 1906, executed a deed of relinquish- 
ment in respect of her dower debt in his favour. 
In his written statement he alleges that his 
wife was not suffering from “ Death illness”? 
when she executed this deed, that she execut- 
ed it voluntarily, without any pressure or 
undue infiuence, and that she fully understood 
its meaning and import. 

The Court below dismissed the plaintiff's 
suit, holding that the evidence adduced by him 
fell far short of proving that Musammat 
Tanbat-un-nissa was suffering from muraulmant 
when she executed the deed of release. In 
the concluding portion of his judgment, the 
learned Subordiyate Judge sums up his find- 
ing thus :-— 

“The fact seems to be that Tanbat-un-nissa 
suffered from some womb complaint for a 
long time, which must have greatly affected 
her health, While she was in this state of 
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health, kidney pain 
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awe very much similar 
vy. Ahmad Baksh (1). 
held that a man, who si 
when he made a gift and 
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illness when he made the gif 
the gift was not invalid” 

From this decision the y 
been preferred. Inthe meni 
peal five grounds of objectiot 
are stated, but the only one 
pressed in argument before us 
which is that the evidence on t4 
clusively proves that Musamma 
nissa was suffering from murat 
she executed the deed of agreement. 

The rule for determining what 
illness is isto befound in Hamulton’s HQ 
Volume IV, Book 52, Chapter 2, at pagd 
Tt is there thus stated :~— 

“ Paralytic, gouty or consumptive persa 
where their disorder has continued fo 
length of time, and they are in no immedia 
danger of death, do not fall under the descrip 
tion of sick (Mareez), hence deeds of gift exe- 
cuted by such take effect to the extent of 
their whole property, because when a long 
time has elapsed, the patient has become 
familiarised to his disease which is not then 
accounted as sickness. (The length of time 
requisite, by its lapse, to do away the idea of 
sickness in those cases is determined at one 
year, and if after that time the invalid should 
become bed-ridden, lre is then accounted as one 
recently sick). If, therefore, any of the sick 
persons thus described make a gift in the 
beginning of their illness, or after they are 
bed-ridden, such gift takes effect from the 
third of thei property, because at such a 
time there is apprehension of death (whence 
medicine is then administered to them), and, 
therefore, the disorder is then considered as a 
a death-bed illness.” 

In the case of Muhammad Gulshere Khan 
v. Mariam Begam (2), the law relating to 
Murzulmaut was considered. It was there 
held that according to the Muhammadan law 
a gift by a sick person is not invalid if at the 
time of the gift his sickness was of long con- 
tinnance, that is it lasted for a year, and he 
was in full possession of his senses and there 
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67 (4). Lord Collins affirming the judgment 
of the High Court, observed: “The only 
point which the appellants have argued on 
this occasion was that which no doubt goes to 
“\the root of the matter. namely. whether the 
gift was invalid under the law of muraulmant, 
he test which was treated as decisive on this 
point in both Courts was, was the deed of gift 
executed by Dadar Baksh under apprehension 
ofdeath ? This, which appears to their Lord- 
i ships to be the right question, is essentially 
* one of fact and of the weight and credibility 
of evidence upon which a Court of review can 
never be in quite as good a position to form 
an opinion as the Court of First Instance, nnd 
it would probably be enough to prevent this 
Board from interfering if it should appear 
that there was evidence such as might justify 
either view without any clear preponderance 
of probability." 

Accepting then the test so laid down by 
the Privy Conneil let ns see what was the 
condition of Musam mat Taubat-nn-nissa on the 

b 18th of July 1906, the day on which she re- 
leased her dower in favour of her husband, 
On the 27th of June she had gone to Bareilly. 
On the 18th of July the deed of release 

(3) BC. W. N. 07. 

(4) 35 0, 271, 
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was executed and on the 23rd of July she died. 

Musammat Kulsum Begam, who was an 
aunt of Taubat-un-nissa, deposed that she saw 
her 4 daya before she went to Bareilly 
and she deseribed her condition then in 
these worde: “She was then on the point 
of death. Her hands. feet, and belly were 
swollen and she had motions, She could 
not do any household work. She could uot 
either say her prayers or keep fast. She 
used to ba seated with the help of two per- 
sons" nnd “ When we met together before 
she went to Bareilly we wept. She said that 
her state of health was so bad that she des- 
paired of her life“ 

Musammat Jamil-un-nissu, who deseribes 
herself as a sister of Tanbat-un-uissa bat who 
in reality was only a cousin, stated in her de- 
position that she saw Taubat-nu-nissa at the 
time she went to Bareilly. “On that day,” 
she said. “the state of her health was such 
that she could neither move abont nor talk. 
She had become very emaciated and could not 
do any household work. She suffered from n 
disease to which women ave subject. Her 
belly, hands and feet were swollen.“ Then 
she referred to conversations which she hid 
with her and stated that “she used to 
say: ‘sister! my state of health is very bad. I 
cannot survive’ Then the witness deposed 
that she had a talk with Taubat-un-nissa at the 
time of her departure to Bareilly and that 
Taubat-un-nissa then said “I am going ton 
place where Iam destined to be buried. T 
cannot come back alive `“ 

Shati-un-nissa. the wife of a brother of Tau- 
bat-un-nissa, deposed that she used to see 
Taubat-un-nissea daily before she went to 
Bareilly and that sho was present on the day 
she started for Bareilly. She says that the 
mother-in-law of Mashhud Hasan Khan and 
she held her and seated her in the palanquin, 
that her belly, hands and feet were swollen, 
that she complained of having great pain in 
her stomach, and that on the day of her depar- 
ture she said to the witness: “ bhaoraj, I shall 
not survive” 

Mis, Phillips, an assistant inthe Civil Hos- 
pital at Delhi went froin Delhi to Bareilly to 
see Tauhbat-un-nigsa on receipt of a telegram 
from Anwar Husain Khan. She stayed at 
Barely for one day only and she deseribed 
Taubat-vn-nixssn’s illness as follows .— 

“The symptoms of illness appeared to be 
as follows, Her liver was affected and hence 
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her hands, feet, belly and heels were swollen. 
She was very weak. She was suffering from 
diarrhosa and could not digest food. When I 
saw her she appeared to have been ill for two 
or three months. No medicine could have 
done her good, because,she was very weak 
and it was her last moment. I, therefore, 
declined to take her under my treatment. 1 
had a talk with Tabban (¢.e. Taubat-un-nissa). 
She told me how she was and stated in the 
presence of all the persons that she despaired 
of her life.” In cross-examination this 
witness stated that on account of the diseases 
from which she was suffering, Taubat-un-nissa 
“lost the power to move about, she had become 
very weak, she died of general debility. She 
would have died merely of the inflammation 
of the liver, that is, the inflammation of the 
liver was sufficient to cause her death.” 

Manlvi Azam Shah, who claimed to have 
some skill in the art of healing, was also ex- 
amined, deposed to the condition of Taubat- 
un-nissa but his evidence does not carry much 
weight. The same remark applies to the 
evidence of Abdul Hakim. 

The next witness to whose evidence we 
would refer is the plaintiff Muhamad Mashhud 
Hasan Khan. He deposed that Taubat- 
un-nissa was very unwell at the time of her 
death, being unable to move on her bed with- 
out assistance, that she fell ill in March 
or April 1906, and that he accompanied by 
his wife took her to Bareilly, Nathu Khan 
and the defendant’s son and daughter and 
three women accompanying them. He stay- 
ed, he said, 16 or 17 days at Bareilly and then 
left for Shahjahanpur. On the 17th of July 
he returned to Bareilly on receipt of a tele- 
gram from his son Nathu Khan. He re- 
mained only one day. On that occasion Tau- 
bat-un-nissa told him that she would execute 
a relinquishment as to her dower in favour of 
Anwar Hasan, that she was dying and she 
should relieve her husband of the burden of the 
debt due to her and she asked him to sign 
the deed as an identifying witness, that to 
console her he told her that she was not very 
seriously ill and should not talk despondently, 
He told her if necessary she could send for 
him again that*he did not return. He wrote 
a letter to his sister saying that she was not 
incurably ill and there was no need of execut- 
ing the document referred to. In the letter 
to which reference is here made, dealing with 
the deed of relinquishment, the witness stated 
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that he did not wish 
consent of all her brq 
of relinquishment exect 
“Thank God, you are nå 
of health at present us 
to do so. It means that 
edfrom you during yd 
letter is relied upon as sho 
iff did not consider that 
dangerous state of health a 
apparent, as he stated in 
the words he used were mẹ 
give her encouragement; that 
was seriously ill at the time, is 
letter which was written by 
himself before she went to Bare NEE 
to one Juma Khan. In this lett 
was made to the desire expressed D 
un-nissa to place herself under the t¥ 
of a lady Doctor at Delhi. The dd 
refers to the heavy expense of sending 
Delhi and placing her under medical } 


several times at Shahjahanpur but could 4 
eradicate the disease and that it was useles 
to take the trouble to remove her to Delhi fo 
the purpose of treatment by this lady Doctor. 
Then the defendant writes: “ As the patient is 
very weak it will be very troublesome to her 
to travel such a long distance without breaking 
the journey in the hot weather,” and later on he 
adds : “Delhi is very far away from home. 
Moreover, it is not proper for the patient to go 
there while she is so weak and ill.” There 
is the following significant postscript to this 
letter “ please tear this letter to pieces after $ 
you have gone through it.” The evidence to \ 
which we have referred, if it be credible, and ` 
we sec no reason to distrust it, abundantly 
shows that Tanbat-un-nissa was in a precarious 
state of health when she went to Bareilly and 
that she apprehended that she would not re- 
cover from her illness, 

We now come to the witnesses who were ex- 
amined in support of the defendant's case, The 
defendant himself deposed that when his wife 
arrived at Bareilly her condition was good, and 
that she could move about, that she was placed 
under the treatment of the Assistant Surgeon 
at Bareilly and that a lady Doctor used to 
come with him to examine the Musammat and 
give the particulars of her case to the As- 
sistant Surgeon. The Assistant Surgeon to 
whom he refers is Babu Har’ Prasad and the 














































oy. The defendant 
to the day preceding 
on of his wife was good 
did not increase but on 
on the decrease. This 
antvuthful. 
made a sorry exhibition of 
tness box. She is a young 
practising as a Doctor at 
ted that Taubat-un-nissa was 
chronic hysteritis and that 
gorous as purdahnashin ladies 
She was unable to state of 
e died but admittedthat chronic 
not fatal. She diagnosed the 
> nothing but hysteritis, though in 
hing of her treatment she suspected 
pain which the patient complained 
1@ was perhaps suffering from abdomi- 
hisis, she was confronted with a death 
cate which she gave to the plaintiff on 
lth of August 1906, in which she cer- 
ed that Tanbat-un-nissa was suffering from 
dominal phthisis when she was called to see 
her in the month of July 1906. In that cer- 
tificate she states: “I paid many visits and 
found that she was going rapidly, and then 
„one day I was informed that rhe was dead.” 
- Questioned as to this certificate she stated 
‘s that it was not quite true and that she wrote 
down what the plaintiff wanted her to write 
in order to get rid of him. She further atat- 
|| ed that at the time she was not serious 
and did uot remember what she wrote. 
The question was then put to her: “Is it 
possible for you to have stated in the certifi- 
, ente that the lady was suffering from an ill- 
j ness of which she was not actually suffering ” 
and she answered “Itis possible. I might 
have, because I do not remember, I might 
have mentioned any symptom which may have 
been taken for a disease.’ Then later on she 
stated that she gave the certificate because she 
was asked to do so by the plaintif but that it 
was not true. “No disease of the liver” she said 
‘was diagnosed.” The patient was merely 
suspected to be suffering from such disease.” 
She further stated that she treated the patient 
withont consulting Dr. Har Prasad and with- 
out informing him of her complamt, that she 
consulted him as regards the medicine to be 
taken but did not consult him as regards the 
medicines to be applied, that she nsed to treat 
the patient, Dr. Har Prasad being her adviser. 
Then she was asked to state the reasons why 
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Dr. Har Prasad wrote prescriptions when 
the Alusammat was her patient and he was 
the witness’ adviser. Her answer was: “It 
was my wish that he did so.” Then she was 
asked how she obtained prescriptions from 
Dr. Har Prasad when she did not relate fnll 
particulars of the disease to him and heranswer 
was: ` L obtained prescriptions from him 
with reference to the account of the patient L 
gave to him.” Then she was asked: “Is it 
against professional etiquette that when two 
Doctors ave treating one and the same patient 
in consultation with each other, the junior 
should treat the patient independently of the 
senior.” Her answor was: “As the patient 
gave me permission to do so, with regard to 
the purdah system and as I was not under Har 
Prasad, that is, L was not appointed by the 
Government to bea subordinate to him, L 
could do what I thought best without hav- 
ing regard to his seniority.” No serious 
weight can be attached to a witness of this 
type. We look upon the evidence of Miss 
Roy as wholly unreliable. 

Dr. Har Prasad did not see the patient as 
she wasa pardahnashin. He had to depend 
upon the information which he received from 
Miss Roy, and from what we gather from 
this lady’s evidence it is obvious that Dr. Har 
Prasad’s evidence loses the weight which might 
otherwise be attached to it. He was examined 
and deposed that Taubat-un-nissa was suffer- 
ing from chronic inflammation of the womb 
and this he inferred from her statement that 
she was suffering from pain below the navel 
since her child was born. On the morning of 
the day on which she died he stated that she 
had a severe pain in her kidneys, that on the 
day previous she was in a normalstate of health 
as he used to see her. He said: “her condition 
was not bad in any way. She complained to 
me of pain in the kidneys on the day on which 
she died. Previous to this she did not com- 
plain of pain in her kidneys.” Then he certi- 
fies that the cause of her death was pain in 
the kidneys. In cross-examination he was 
asked as to how he came to know there was 
pain in the kidneys and his answer was that 
he touched the portion of the body where she 
complained of pain and ascerfained that it was 
where the kidneys were. 

The learned Subordinate Judge upon this 
evidence came to the conclusion that the cause 
of death was the kidney pain which Taubat- 
un-nissa had on the night of the 22nd of July 
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and that she never had this pain before and 
did not suffer from it when she executed the 
deed of release, We are wholly unable to 
agree in the conclusion at which he arrived. 
The severe pain in the kidneys was the 
indication of a diseased condition of the 
kidneys. Itis notin itselfa disease. The 
evidence irresistably leads to the conclusion 
that Taubat-un-nissa was for weeks at least 
prior to her death suffering from a fatal mala- 
dy or maladies, whether they were kidney 
or liver troubles or abdominal phthisis or a 
complication of troubles, it matters not. It is 
not now possible to say what was the preciso 
cause of death but this is abundantly clear 
that at the date on which the release was exe- 
cuted she was suffering froma fatal illness 
and she was aware that death was imminent. 
The caseis unlike that of Fatima Bribes v. 
Ahmad Baksh (1), upon which the learned 
Subordinate Judge relied. In that case the 
patient suffered from diabetes for 8 or 9 years 
and then albuminuria sapervened in 1896. 
Then lateron, on the 12th of May 1897, he was 
attacked with fever and died on the 27th of 
May, after having executed a Atbanama on 
the 21st of that month. Both Courts found 
that there was nothing inthe symptoms of 
the patient which wonld necessarily have ex- 
cited in him an apprehension of death, and 
there was nothing to show that he was under 
apprehension of death when he executed the 
hibanama. In the case before us we have 
most cogent evidence that Taubat-un-nissa-at 
the date of the relinquishment of her dower 
and for weeks before was under apprehension 
of death. 

The probabilities lend strong support to the 
plaintiff's case. Itis in the highest degree 
improbable that Musammat Taubat-un-nissa, a 
young married woman, would have relinquish- 
ed her dower if she had not been apprehensive 
that death was imminent. There is no reason 
why she should do so. 

This case affords another illustration of the 
mischief which results from the practice which 
prevails amongst Muhammadans of fixing 
dower at an extravagant sum out of all pro- 
portion to the means of the parties. 

We allow the appeal, set aside the decree of 
the Court below and decree the plnintiff’s 
claim with costs in both Courts including fees 
in this Court on the higher scale. 

Appeal allowed. 
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Limitation Aot (XV of 1877), Sch 
Mindu Law—dJoint family property 
admitted Presumption of entire pe 
tion of undivided debts by one member— 
of shares by other menbers—Dircision 
constituting—Cortributum or accon 
ceremonies Amount to la ascertained 2 
to the means of contributors—Acquasition o 
perty by managing member— Burden of piot 
perty was acquired in private capacity. 

When partial partition is admitted, the pre 
is that there has been an entire partition bo 
reference to right and properties. 

Where a member of a joint Hindn family 
possession of jomt family properties and a pa 
partition takes place, leaving him in possession 
certain undivided properties, his possession of sti 
properties will still continue to be the possession 
of the other members of the family, though they may 
have been divided, till some event happens which 
renders his possession cxclusive or hostile to the 
others. This principle would. also, apply to any 
accretions to such family propertics. But after the 
divimon in status of the members of a family one of la 
them does not represent the others, nor 1s he bound 
by the dealings of the others with reference to any 
property ın which a person may be interested. The 
reault of such division in status is that no member of ? 
the family can recover the delt or any portion of the | 
debt that may be payable to the other members. 
Their rights against any debtor would stand unaffect- 
ed by any payment to him. And if any member . 
recovers a joint debt he becomes liable immediately ' 
to pay over the shares of other members to them. N 
Consequently, a gnit by a member to recover back 
his share would be governed by Art. 62 and not by 
Art 127 of the second Schedule of the Limitation Act. 
Arunachala v. Rumsamya, 6 M 402; Banoo Tewa: y v 
Doona Tewary, 24 © 809, Thakur Prasad v. Paitab, 

6 A. 442; Tellis v. Saldanha, 10 M. 69, referred to 
Ganesh Dutt Thakoor v Jewah Thakoorain, 31 C. 262 
(P.C), explained. 

Where the members of a jot Hindu family divided 
among themselves the most valuable portion of the 
joint family propertios and allowed the rest to remain 
undivided, but from the date of division the undivid- 
ed properties ceased to remain under the manage- 
ment of any one member of tho family as a managing 
member, each member opened separate dealings and 
separate accounts, each paid income-tax separately, 
and each collected what ho could -— 

Held, that under these cucumstances the members 
must be taken as divided in status from the date of 
division. 

The amount of contribution which one person is 
entitled to claim from others on account of funeral 
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should bo determined 
ans but with reference to 
o has to contnbnte 


t Hindu family, who is in 
mon, affairs and in possession 
‘ges that certain property is 
e bnrden of proving that he 
rty in his private capacity and 
e other members of the family 


st the decree of the Court of 
Subordinate Judge of Tanjore 
nit No. 28 of 1904, dated 26th 


The suit is one for partition. 
e brothers wlio were members 
ed family. Defendants Nos. 3 
descendants of the eldest brother, 
Aiyar. Defendants Nos. 15 to 21 
escendants of another brother, Srini- 
yar, The third brother's name 1s Ra- 
i Aiyar. The plaintiff is the adopted 
f the fourth brother, Gopala Aiyar. The 
defendant was the youngest of the 
others. In the year 1874 Ramasami 
iyar obtained his share and divided from 
the rest of the family (Exhibit VI). In 
1892 there was a fartition amongst the 
other brothers of properties yielding be- 
tween Rs. 30,000 and Rs. 40,000 a year. Go- 
pala Iyer. the adoptive father of the plaintiff, 
continued to be the managing member on 
behalf of the family of the properties left un- 
divided till his death in April 1893. Then 
the Ist defendant became the manager. Dis- 
putes arose in the course of his management 
. and there was a voference to arbitration (Sce 
. Exhibit U) in October 1893 of all claims in 
‘dispute. The family jewel-box and the box 
containing the documents relating to the debts 
due to the family were delivered to the arbi- 
trators by the lst defendant. but no final 
award was ever mace or any partition effected 
by them. 


The plaintiff now sues for his share of the 
properties which remained undivided The 
Sub-Judge has passed a decree in favour of 
the plaintiff for his share of the immoryeable 
properties and the jewels and also for his share 
of the debts that have been recovered by the 
various members of the fanuly. From this 
decree the firat defendant appeals. The ap- 
pellant takes objection to the amount that has 
been awarded to the plaintiff for his share of 
the debts realized by the others. The Sub- 
ordinate Judge finds that the following sums 


INDIAN CASES. 


409 


have been recovered by the various parties to 
this appeal from the debtors s=- 


Rs. A. P 
First defendant 37,806 8 6 
Third defendant 20,847 l4 7 
Fifteenth defendant 15,314 4 3 
Plaintiff 5,842 14 10 


Total ... 79.311 10 2 


As each branch is entitled to a fourth share, 
the Subordinate Judge bas decreed that those 
who have received anything in excesa of their 
share should pay it tothe others, that the 
latter might get their fourth. The Ist defend- 
ant has accordingly been ordered to pay to 
the plaintiff a sum of Rs. 18,984-15-84, which 
would represent the plaintiff's one-fourth share 
of Ra. 19,827-14-6§ less the sam which he has 
realized: to pay forthe same reason to the 
15th defendant Rs. 3,993-10-3; and has or- 
dered the 3rd defendant to pay to the 15th 
defendant Rs. 520-0-03. 

It is contended before us by the Advocate- 
General on behalf of the 1st defendant that 
the plaintiff is entitled to recover only one- 
fourth of the amount realized by each defend- 
ant and that consequently his client is bound 
to pay to the plaintiff only a fourth of the 
sum received by him, r.e., Rs. 9,000 and odd, 
and that the claim of the other defendants, 
Nos. 3 and 15, to recover their shares from 
him is barred” by limitation as those debts 
were realized by the 1st defendant more than 
three years before the date of the present suit 
and after he ceased to be the manager on 
behalf of the family. If there was no real 
division of right in the year 1892, then there 
can be no doubt that so far as the properties 
which remained undivided in 1892 are con- 
cerned, the parties form a joint undivided 
family and Article 127 would apply to any 
suit bronght by any one of the members to 
enforce his right against the others. But if 
there was a division in status even with refer- 
ence to the properties which were not divided 
by meter and bounds, then the Article appli- 
cable to a claim to enforce the right in a joint 
family property, that is Article 127, would 
not apply. The question ef fact, that it is, 
therefore. necessary to determine, is whether 
the members were divided in status in the 
year 1892. The 14th issne in the case raised 
the question so far as the defendants Nos. 15 
to 21 are concerned. The first issue raised. 
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the question whether the plaintiff became 
divided from the lst defendant in 1892. On 
the first issue the Judge finds—and that 
finding is not disputed in appeal before us 
~—that the plaintiff and the lst defendant 
continued to remain members of an undivided 
family since 1892 up to the date of Exhibit A 
(1901). 

On the 14th issue there is no finding given 
by the Judge. 
appears to be necessary to decide whether 
there was division of right. Now it is quite 
clear that all the lands that yield any income 
were as a fact divided in 1892. Ofthe im- 
movable properties that remained to be divi- 
ded in Schedule A. the Judge also finds—a 
finding which is not disputed before us—that 
all the items except 16 to 18 of the plaint 
schedule were allotted to various co-parceners 
before 1892 and the Judge by his decree con- 
firms their right to, and possesssion of, the 
houses and house-sites so allotted. Items 16 to 
18 in the plaint schedule are of very trifling 
value, of less than Rs. 300 as valued in the 
plaint. 

Then, in October 1893, arbitrators were ap- 
pointed to make the necessary arrangements 
about the properties. When partial partition 
is admitted, the presumption is that there 
has been an entire partition both with refer- 
ence to right and properties. Here it is ad- 
mitted that by far the most valuable portion 
of the properties has been divided. There 
is no reason suggested why it was to the 
interest of the parties that they should con- 
tinue to remain a joint family with reference to 
the portion left undivided, the result of which 
would be that on the death of any co-parcener 
his interest would descend not to his own 
representatives but would survive to the other 
members: whereas a reason may be suggested 
why the other properties were not actually 
divided. The reference to arbitration and the 
conduct of the arbitrators may probably ac- 
count for it. All the documents were in their 
possession: and, as the Subordinate Judge 
has pointed out, it would appear that each 
of the three co-parceners, the plaintiff being 
a minor, was trying to recover what was 
due to himself br his own share. The 
evidence shows that the parties were liv- 
ing separately; they had separate dealings 
and separate accounts. They were paying 
income-tax separately: and in one instance, 
though it was after the institution of the suit, 
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each received his own 
debt which was due 4 
continued to be a joint 
svould probably have been 4 
of the family. But after A 
arbitration there was no 
Exhibit VIII shows that ob 
to the Ist defendant, the sen 
covering a debt on behalf of 4 
present 3rd defendant admits tha 
Aiyar’s death there was nobody 3 
of the undivided family properties 
Ist defendant was looking, for sony 
the family affairs, after his dea 
cription of the properties refe 
hibit A and.in Exhibit C which is WH 
by the pleader for the respondents] 
much weight. We have, therefore, 
tation in coming to the conclusion tH 
parties must be treated as being divid 
status since the year 1892. 

Then it is contended by the Advocd 
General that the debts recovered by af 
one of those members after such partitio 
cannot be treated as joint family property and 
that the claim of any member to recover from 
the others his share of the money is, therefore, 
barred under article 62. In the case of 
Arunachala v. Ramasamya (1), the plaintiff 
obtained a decree against his father for par- 
tition and a declaration of his right to recover 
one-third of a certain debt due to the family. 
The debtor paid it to the father, and the | 
plaintiff sned more than three years after the 
payment by the debtor to recover his share of 
that amount. It was held that the plaintiff's . 
father was not a trustee for the plaintiff and AN 
his claim was barred under Article 62 of the N 
Limitation Act. Similarly in Banoo Tewary ` 
v. Doona Tewary (2), in a suit brought by 
certain members of a family, who became 
separate in 1885, to recover their share of the 
debts realized by some other members of the 
separated family more than three years after 
the realization, ıt was held that Article 62 
would apply and not Article 127 and the suit 
was held to be barred. The Calcutta High 
Court followed the decision in Thakur Prasad 
v. Partab (8), where also one of the members 
of a family claimed to recover his share of the 
debt realized by the other, four years after 
separation and eight years after the realiza- 

a 6 M. 402 


2) 24 O. 300. 
8) 6 A. 442, 
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e other member, and 
be barred under Article 
ies seem to be directly in 
before us appear to be in 
as the plaintiff in those 
ce tothe debts realized by 
ers from whom they claim 
ho case of Tellis v, Saldanha 
The rent due 


s realized by the representatives 
he brothers and the claim of the 
rother to recover his share from 
ntatives was held to be barred 
after such recovery. In that case 
, though Christians, lived together 
rs of a joint family till their status 
red by the Indian Succession Act after 
also they continued to live together. 
as contended on the other side that the 
ciple applicable to the case before us is 
t recognised in the case of tenants-in-com- 
on where one tenant in possession of the 
roperty is held to be in possession on behalf 
of all and it is only after the exclusion of any 
tenant-in-common, orafteradverse possession is 
set up, that limitation begins to run in favour 
of the tenant in possession. This, undoubt- 
edly, is a well-recognized principle. But, in 
our opinion, there isa great difference between 
that class of cases and the one before us. 
Where a member of a joint family is in posses- 
sion of joint family properties and a partial 
partition takes place leaving him, however, in 
possession of certain properties not divided 
between them, his possession will still continne 
‘ to be the possession of the other members of 
the family though they may bave been divid- 
ed, till some event happens which renders his 
possession exclusive or hostile to the others. 
This principle would, also, apply to any accre- 
tions to such family properties. Thus in this 
| case certain jowels—which admittedly were 
joint family properties—were leftin the posses- 
sion of some of the members of the family and 
the claim of the other parties to their share 
18 not barred by limitation. Assuming, again, 
there is only a parhal partition and with refer- 
ence to the other properties left undivided 
the family leaves its affairs in the hands of a 
managing member, anything done by him 
with reference to those properties would be on 
account of the family and the same principle 
would apply. For instance, inthe case before 
(4) 10 M. 69. 
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us, if Gopala Atyar after the partition in 1892 
hadrecoveredany of the debts due to the family 
from its debtors, his possession would have 
beenthe possession of the rest. Andsimilarly, 
if the Ist defendant, while he was the manag- 
ing member after Gopala Aiyars death and 
before the reference to tho arbitration, had 
realized any of the debts, then also the posses- 
sion must be deemed to be the possession of 
all the other members of the family and the 
claim by any one of them to recover his share 
would not be barred. But it is admitted in 
this case that the debts now in dispute were 
all realized after the lst defendant ceased to 
be the managing member. After the division 
in status of the members of a family one of 
them does not represent the others. He is 
not bound by the dealings of the others with 
reference to any property in which a person 
may be interested. Thus after 1892 no 
member of the family can recover the debt 
or any portion of the debt that may be 
payable to the other members. Their right 
against any debtor would stand unaffected by 
any payment to him and if any member, as a 
jomt creditor, recovers the debt he becomes 
liable immediately to pay over the share of 
his joint creditor to him. This also explains 
the case of Ganesh Dutt Thakoor v. Jewah 
Thakooratn (5). There, as expressly stated by 
their Lordships, it was not the case of either 


_ party that there was a partial separation or a 


separation in respect of certain properties only 
and the debts, therefore, realized by the brothers 
were realized on account of their family ; the 
only question was whether one of the brothers, 
as whose representative his widow claimed a 
partition, was separated in interest or con- 
tinned an unseparated member. There was 
no claim advanced by any one of the members, 
to the debts realized, to the exclusion of the 
other members of the family. Inthe case 
before us, as already pointed out, the debts 
were not recovered or realized by the lst 
defendant or any of the other brothers as the 
representative of the family or on behalf of 
the other members as well. We are, there- 
fore, of opinion that Article 62 applies. 

It was thon argued by Mr. Govinda- 
raghava Aiyar that the plaintiff and Ist defend- 
ant continued to be members of an undivided 
family even after 1892, though the others may 
have become separated; and, therefore, the re. 
alization of the debt by the first defendant 

(5) 81 0. 262, 
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must be taken to have beon not only on his 
own account but on behalf of himself and the 
plaintiff who was a minor under his guardian- 
ship. Andas the lst defendant has, there- 
fore, realized more than what is due to him- 
self and to the plaintiff, the plaintiff 18 not 
entitled to proceed further and claim any- 
thing from the other defendants. that is the 
3rd and 15th defendants. 

The lat issue raised the question ‘Whether 
the plaintiff’s branch became divided from the 
Ist defendant’s branch in the year 1892,’ and 
the Subordinate Judge has found that they did 
not become so divided. Ifthe Ist defendant 
and the plaintiff were members of an undivided 
family and the 1st defendant was the guardian 
in law of the plaintiff, then he was bound to 
protect the interests of the plaintiff. He 
obviously did not realize the debts on behalf 
of the 3rd and 15th defendants, as he would, 
then, have paid the moneys over to them. The 
proper inference derivable from the facts of 
the case is that drawn by the Subordinate 
Judge, that ‘there was a general scramble 
after the failure of the arbitration and each 
collected what he could.’ It would have been 
a dereliction of duty onthe part of the lst 
defendant not to have realized the share of 
the plaintiff. 

Ifthe suit had been bronght against the 
ist defendant by the 3rd and 15th defendants 
during the minority of the plaintiff, he would 
have, no doubt, been entitled to claim and 
retain the amount realized for the shares of 
himself and the plaintiff; and then it would 
not have been open to him to say afterwards 
against the plaintiff that the amount was not 
collected on behalf of both of them. We think, 
therefore, Mr. Govindaraghava Aiyar’s argu- 
ment is sound and the plaintiff is entitled to 
recover from the Ist defendant in whose hands 
there is a sum of Rs. 37,000 and odd—his full 
share which is claimed——about Rs. 19,000 leas 
the amount collected by himself. 

The result of these findings is that the Sub- 
ordinate Judge’s decree directing the Ist de- 
fendant to pay Rs. 13,984-15-83 to the plaint- 
iff will stand and the decree in so far as it 
directs bim to pay the 15th defendant 
Rs. 3,998-10-3 and the 3rd defendant to pay 
the 15th defendant R. 520-0-03 will be 
reversed, 

The Advocate-General also contends, that 
the Ist defendant is entitled to recover from 
the plaintiff his share of the expenses in- 
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curred by him for the 
his mother. It is prove 
ant, as the son, performec 
the presence of the othe 
family. It is clear, of cou 
penses were incurred by th 
the managing member, he x 
entitled to defray them out of t 
But that is not the claim ad 
is argued is that even after pa 
entitled to claim the contributi 
agreemont and also under the Hi 
the other members were intereste 
formance of those ceremonies. W 


mother’s funeral ceremonies all 
brothers should jointly fix the amoun 
might seem proper to them and it is 
case any sharer failed to give his sha: 
his properties should be liable. The firs 
fendant pleaded in this case that there w 
such an agreement. But in our opinion t 
Subordinate Judge has rightly discredited th 
evidence. As pointed out by him the wit- 
nesses are interested: they do not agree as to 
the time of the agreement nor as to the 
amount actually spent. Thongh it is proved 
that the other members of the family were 
present there is no reliable evidence that they 
were ever consulted. The defendants keep 
regular accounts but they have not produced 
any to show what was spent for this purpose. 
The documentary evidence also is conflict- 
ing. Exhibit XIV is inconsistent with 
Exhibit XVII. 

It is then argued by the Advocate-General 
that even if he fails to prove the agreement, 
he is entitled to recover a reasonable con- 
tribution under the rule of Hindu Law; but 
itis quite clear that it is open to the parties 
to come to an agreement as to the expenses to 
be inourred: and, where there is such an 
agreement, as in this cage, the parties are 
bound by it. Itis not alleged in this case 
that the Ist defendant asked the other parties 
to fix their vespective contributions and 
they refused. Even if it is open to the Ist 
defendant to claim a reasonable contribution 
apart from the agreement, there is no evi- 
dence in the case to prove in the circumstances 
what would be a reasonable contribution. He 
has not proved the amount that he has ac- 
tually spent: and the amount payable by each 
hasto be determined not with reference to 
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n who performs the 
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o evidence in this case to 
rcumstances, would be a 


mded by tho Advocate- 

20, 22, 31, 36—40 and 

. ought to have been held 

perty of ihe Ist defendant. 

to which our attention is 
ble. Though it is true that 

t had properties of'his own, 

in management of the common 

sin possession of the family 
erefore, lies on him to show that 
swere taken by him in his own 
acity and not on behalf of the other 

. There is also the fact referred to 

ubordinate Judge that all these bonds 

elivered to the arbitrators. No doubt, 

t defendant now says that it was a mis- 

; but ho has failed to prove it. And the 

amstance that these bonds were kept with 

e other family bonds is evidence to support 

e contention of the respondents. We must, 

therefore, disallow his claim. 

The next point argued is that the Ist de- 
fendant should not have been directed to pay 
interest on the amounts realized. But it is 
shown that he has utilised it in the purchase 
of properties and there is no reason, therefore, 
why he should not pay interest. 

i It is pointed outto us that though the 
Lower Court has confirmed the parties in 
their right to and possession of the munackats 

` and houses as indicated in Schedules Al to 

Ad, the appellant is not really in possession of 

f all the properties allotted to him. Though 
this is not admitted by the respondents, we 
direct the decree to be modified by ordering 
that possession should be delivered to the 
parties, if necessary, of any property not in 
thei possession. 

The jewels were kept in an iron safe in the 
house occupied by some of the members of the 
3rd defendant's branch. The plaintiff and 
some of the defendants contend that many 
valuable jewels have disappeared and those 
who were living in the house must be held 
responsible for thew disappearance. But 
there is no veliable evidence in the case as to 
the value of the jewels deposited or as to the 
period of its disappearance or the persons res- 
ponsible as residents at the time of such dis- 
appearance. Though we think the judge was 
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wrong in rejecting the list tendered by the 
plaintiff, we do not think any reliable evi- 
dence will be forthcoming at this distance of 
time and it is not alleged before us that such 
evidence is available. We must, therefore, 
disallow the claims to recover their shares 
of the jewels. 

On behalf of the plaintiff, it is contended 
that the Ist defendant has realized in addi- 
tion to what is found by the Lower Court, a 
sum of Ra. 6,000 in the aggregate consisting 
of items 7,10,11,15,18and19. This conten- 


.tion is supported by the evidence of some 


witnesses which we consider interested and 
unreliable. 

All the debts due to the family have not 
been recovered. There will bea declaration 
that the parties are entitled to their share of 
the debts still outstanding. 

We are not satisfied that the decision about 
the Nandana produce is wrong or that the 3rd 
defendant’s branch is entitled to recover inter- 
eat on the sum of Rs. 3,000. 

It is further contended that the plaintiff 
should bring into hotchpot the jewels in the 
possession of Gopala Aiyar’s widow. But 
she is not a party to the suil and the jewels 
were not given to her by the plaintiff. 

It is unnecessary to make any declaration as 
to the room in the house allotted to the 3rd đe- 
fendant’s branch, as their possession of the 
house is confirmed and if they are not in posses- 
sion, they are entitled to it under the decree ag 
now modified by us. 

With the modifications above stated, the 
Appeal and the Memoranda of Objections are 
dismissed with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
REGULAR Cryin Appear No. 295 or 1907, 
March 9, 1909. 

Present — Mr, Justice Mookerjee and 
Mr. Justice Carnduff, 
M. H. MACKENZIE—Durenpayt—lsr] 
PARTY— APPELLANT 
versus 3 
Lala NARSING NAHAL AND ANOTHER, 
PEAINTIYFS, AND OTHERS, DEFENDANTS —2ND 
PARTY— RESPONDENTS, 
Appeal—Preliminary decres—Final decree—-No apa 


peal from preliminary decree, after final decrec made, 
without appealing against final decree, 
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Tho right of appeal from interlocutory orders ceases 
with the disposal of the suit, Madhusudan v. Kamini 
Kant, 32 C. 1023 and Baikunta Nath v Nawab 
Salımulla, 6 C L J 547, followed 

Therefore, an appeal from tho preliminary decree 
in a partition guit is mcompetent u preferred after the 
final decree is made; and if no appeal is fled against the 
final decree, tho appellant loses his right to prefer 
an appeal against the preliminary decree. Uman 
Kunwart v Jarbandhan, 30 A 479 (F. BJ), dis- 
tinguished. 

Appeal from the decree of the Sub-Judge 
of Darbhanga, dated April 11, 1907. 

Babu Shamatul Chandra Dutt, for the Ap- 
pellant. 

Babus Jogesh Chandra Roy and Akhoy Kumar 
Banerji, for the Respondents. 


Judgment, This is an appeal on behalf 
of the first party defendant in a suit for 
partition of joint property, and is directed 
against the preliminary decree made on the 
lith April 1907. 

A preliminary objection is taken to the 
hearing of the appeal on the ground that be- 
fore the appeal was presented to this Court 
the final decree in the suit had been made by 
the Subordinate Judge on the 10th July 1907, 
and that consequently it was not open to the 
appellant to challenge the correctness of the 
preliminary decree, without preferring an ap- 
peal against the final decrees. In our opinion, 
this contention is well founded and the ap- 
peal is incompetent. 

The principle applicable to cases of this 
description was laid down by this Cowt in 
Madhu Sudan Sen v, Kamini Kant Sen (1), 
where it was ruled that the right of appeal 
from interlocutory orders ceases with the dis- 
posal of the suit. That principle, in our 
opinion, is equally applicable to cases of suits 
in which there is first a preliminary decree 
and, ultimately a finaldeeree. That this princi- 
ple, which was followed in Batkunta Nath Dey 
v. Nawab Salimulla Bahadur (2), is applicable 
to the case beforeus,admits of no controversy, 
and follows obviously from the application of 
a simple test. If this appeal is heard on the 
merits and the preliminary judgment of the 
Subordinate Judge set aside, what would be 
the position of the parties F The final decree, 
“which up to the present moment has not 
been questioned by way of appeal, would still 
stand, and that decree wouldentitlethe plaint- 
iff to eject the appellant. If the appeal is 
heard and decided in favour of the appellant, 


1) 32 0. 1028. 
2) 60. L. J, 647. 
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in order to give him 
decree, against which n 
ferred, would have to bd 
Tt is difficult to appreciaté 
things could possibly bar 
by the Legislature. Nor 4 
hardship arise, for, on thd 
when the appeal now under 
presented to this Court, it 
appellant to prefer an appea 
decree which had been made 
viously. It is needlessfor our J 
to consider under what circums 
peal was filed againstthe final dd 
remains that up to the present t 
detree has not been challenged. WH 
take it, therefore, that on the 10th 4 
as soon as the final decree was 
appellant lost his right to prefer an 
to this Court against the preliminary 
of the llth April 1907. 

Ouar attention was invited to the de 
of a Full Bench of the Allahabad High Co 
in Uman Kunwari v. Jarbandhan (3), in whit 
jt was ruled that the fact that the suit ha! 
been decided by the Court of firat instance in 
compliance with an order of remand made 
under sec. 562 of the Code of Civil Pro- 
cedure is no bar to the filingof anappeal from 
the order of remand or to the hearing of such 
an appeal. After consideration of this deci- 
sion, we adhere to the view taken by this 
Court in the cases previously mentioned. We 
observe that one of the reasons given by the 
learned Judges of the Allahabad High Court 
is that if an appeal is not preferred against an | 
order of remand, the party would be without | 
remedy, because according to the practice 
of the Allahabad High Court, as indicated in 
Sheo Nath Singh v. Ram Din Singh (4), the 
party aggrieved by the order of remand would 
not be entitled in an appeal against the final 
decree to limit his grounds to the order of re-, 
mand alone No such rule, however, prevails 
in this Court, in our opinion, if the final 
decreo has been made, it is not only open but 
the duty of the party who is aggrieved by the 
order of remand, which up to that stage has 
not been questioned by way of appeal, to prefer 
an appeal against the final decree and to ques~ 
tion the validity of the interlocutory order. 

The appeal, therefore, fails and must be dis- 
missed with costs, As the appeal has not 

2 80 A. 479. 

4) 18 A. 19. 
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ts. we assess the hear- 
ohurs. 
Appeal dismissed. 
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ust 21, 1908. 

Justice Brett and Mr. 

stice Ryves. 
GOENKA——PETITIONER 
Versus 

ATION or CALCUTTA— 


Oppositz PARTY. 

unicipal Aot (LIL of 1890, B. C), 85. 
47-4, and Rule No, 2, Seh. IT— Anglo of 
Building height, lmit of. 

thero is an open bathing platform on ono 
road which runs along the whole face of a 
on the other side, the line for determining 
le of 45 degreea must be drawn from tho 
lignment on the side of the street and not 
he side of the platform farthest from the strect, 
der to get at tho height limit of the building. 


. P. L. Roy and Babu Amarendra Nath 
sé, for the Petitioner. 
Babu Debendra Chandra Mullik, for the 
Opposite Party. 
Judgment. We have heard the learned 
Counsel in support of this rule and the learned. 
Vakil who has appeared on behalf of the 
Municipality to oppose it ; and in our opinion 
the rule must be discharged. 

The learned Vakil points out that the rale 
has been obtained with reference to two se- 
parate orders,—one, an order passed under 
sec. 574 fining the petitioner Rs. 50 on the 

: 1st June 1908, for failure to comply with an 
order under sec. 451 of the Municipal Act, 
and the other under sec. 449 of the Calcutta 
Municipal Act, directing demolition of the 
fourth storey of the building. 

In support of the rule it hay been argued 
that the Municipal Magistrate is wrong in 
the view which he has taken that the build- 
ing belonging to the petitioner consisted of 
two holdings and not of one holding and that 
if the Magistrate had accepted the view that 
the two holdings were one, then the construc- 
tion of the fourth storey could not be an in- 
fringement of the rules passed under the 
Act, because the petitioner would be entitled 
to an angle of 564 degrees instead of an angle 
of 45 degrees. On this point, however, the 
Municipal Magistrate has come to a distinct 
finding that the two holdings were distinct 
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oviginally and that they have been amal- 
gamated by the petitioner: We see no reason 
to hold that that finding is not supported by 
the evidence and that being so, we do uot 
think that the argument advanced’ on behalf 
of the petitioner can succeed that he is 
entitled with reference to the building, the 
subject of the present case, to take advantage 
of an angle of 564 degrees. 

The second point taken in support of the 
rule is that the Municipal Magistrate has 
erred in law in not making any allowance in 
favour of the petitioner as to the height of 
the building on account of the bathing plat- 
form on the opposite side of the road which 
runs along the whole face of the building. 

It has been contended that in consequence of 
some previous decision of the predecessor in 
office of the present Magistrate, the petitioner 
is entitled to have the line forming the angle 
of 45 degrees drawn from the side of the plat- 
form farthest from the street and not from 
the street alignment on the side of the street. 
We think, however, that the view which the 
Municipal Magistrate has taken is correct and 
is in accordance with law, that the line for 
determining the angle of 45 degrees must be 
drawn from the street alignment on the side 
of the street and from no other spot. This 
is what is provided in Rule No. 2 of the rules, 
Sch. 17 of the Act, and we think that the 
Petitioner is bound by that-rnle. 

As these two points fail and as the order 
of the Municipal Magistrate passed under the 
two sections appears to be in accordance with 
law, we discharge the rule. 

Rule discharged. 





CALCUTTA HIGH COURT. 
CriaiinaL Reviston No. 823 or 1907. 
August 15, 1907, 

Present :—Mr. Justice Mitra and Mr. 
Justice Fletcher. 

ABINASH CHANDRA MITRA 
- ~PETITIONER 

VETSUS 
Tue EMPHROR—Opposire Parry. 

Criminal Procedure Code (Act Vaf 1898), 8. £37— 
Further enquiry, —Statement of grdunds. 

It is the duty of a Sessions Judge, before directing 
a further enquiry as regards an accused person, to 
peruse the evidence and state what the grounds are 
which induce him to direct a further enquiry. 


Babus Dasarathi Sanyal and Suresh Chandra, ý 
Mukherji. for the Petitioner. 
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Judgment....The petitioner was charged 
with others with committing an offence uuder 
s. 147, I P.C. The Deputy Magistrate atter 
going carefully through the evidence against 
the accused discharged all of them except 3 
under s. 253 of the Code, The learned Sessions 
Judge of Birbhum set aside the order of dis- 
charge and divecteda farther enquiry under s. 
437 of the Code. As regards the petitioner be- 
fore us, all that the Sessions Judge says for 
n further enquiry is this :- -It will. of course, 
be the duty of the Court below to see whether 
he could have any “motive to join in the 
riot and whether the evidence is sufficient 
against him.” It was the duty of the Ses- 
sions Judge, before directing a further en- 
quiry as regards the petitioner, to have pei- 
used the evidence and stated what the 
grounds were which induced him to 
direct a further enquiry. The mere fact 
that the petitioner was one of the ac- 
cused would not be sufficient to direct a 
further enquiry as regards him, simply be- 
cause there was such a direction os regards 
the other accused. We, accordingly, set aside 
the order of the learned Sessions Judge with 
reference to the petitioner. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Seconp Civin APPEAL No. 288 or 1906, 
December 14, 1908. 
Present :—Sir John Stanley, Chief Justice, 
Sir George Knox, Judge, Mr. Justice 


Banerji, Mr. Justice Aikman and 
Mr. Justice Griffin. 
Musammat BHAGWATI—PLaintire — 
APPELLANT 
Versus 
BANWARI LAL AND OTSERS—-I)EFRNDANTS 
—-RESPONDENTN. 


Civil Procedure Code (Act XIV of 1882), as. 244 
(c), 818, 319 —Lamutation Act (XV of 1877), Sch IT, 
Art 188—Mortgagec decree-holder purchasing mort- 
gaged property at auction sale—Alternative remedies for 
possession of purchased »roperty—Summary remedy by 
upplrieation—Other remedy by reyular suct—Regular 
suit, whether baired—Character as auction-purchaser 
whether distinct fron character as deci ea-holder—-Analogy 
betwcen cases of mortgagee purchaser and executor or 
trustee—Object of 8. 244, Civil Procedure Code—Com- 
pletion of auction sale—Delivery of possession—Step-in- 
aud of execution— Whether decree satisfied till possession 
fa delivered—<' Representative,” meaning of —Applica- 
tion of 8. 244 cl (c)—Question “relating to eæecution, 
discharge or satisfaction of the decree,” explained, 
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14 not barred by the provisions 
Code of Civil Procedure. Kalu 
3A. L J R 234.2864 WN 


Per Stanley. C J (Knox, J.. co 
execution of his mortgago decree 
holder purchases the mortgaged 1 
permission of the Court, the parcha 
act of the deeree-holder and cannot 
accidental After the conflrmation o 
decree-holder does not entirely drop t 
decrec-holder and assume that of a mer 
All questions touching the delivery of p 
tho purchased property are questions be 
deeree-holder and the mortgagor judgme 
These questions are not independent of the 
of the decree-holder ng such, and he docs not ce 
a party to the suit or to be bound by the provi 
section 244, because he has purchased the p: 
and the sale in his favour hay been confirmed. 
character as a decree-holder cannot be separated 
his character as an auction purchaser, £o ag to en 
lim to override the provisions of section 244. 
zecopnition of such a dual personahty in a decr 
holder would be to introduce a strange and new lega 
fiction. Mahabn Pershad Singh v Macnaghten, 16 O. 
682 (P. C ), explained. 


The case of a mortgagee who purchases st a gale 
held in execution of his own decree is different from 
that of an executor or trustee. There 18 no analogy 
betwoen the two cases. 

The iutention of the Legislature in enacting the 
provisions of section 244 was to prevent any question, 
which could be disposed of in execution, becoming the N 
cause of a fresh litigation. Fueraghava v. Venkata, 6 
M 217; Mutta v Appasamt, 13 M., 504, relicd upon; 
Qulzarı Lal v Madho Ram, 26 A. 447 (463), (F. B.), , 
referred to 

Asa sale of property is not complete until the N 

vendor has delivered to the purchaser such possesmon N 
us he is able to give, delivery of possession to a pur- 
chaser in execution sale 18 necessary to render the 
rale ordered by the Court final and complete, and is, 
therefore, a step-in-aid of execution Moti Lal y Ma- 
kund Singh, 19 A £77, followed; Unitia v. Appusami, 
13 M 504, Saretoolla Molla v Ray Kumer Roy, 27C 
709, Kattayat Pathumay: v Raman Menon, 26 M 740, 
Har Din Singh v. Lachman Singh, 25 A. 343 ; Kasinatha 
Ayyar v. Cthumansa Routhan, 25 M. 529, Ram Narain 
Sahoo v Bandi Pershad, 31 C. 7387; Sandhu Taraganar 
y Hussain Sahib, 28 A, 87; Sheo Narain v. Nur Mu- 
hammad, 80 A. 72, referred to. 

When a Court has passed a decree for sale in a 
mortgage suit the proceedings are not at an end when 
the salo to the decree-holder, who has obtained liberty 
to bid, has been confirmed and a certificate of, gale 
granted In such a case if the mortgagor is in po- 
ssession 16 is the right of the purchaser to ask for and 
the duty of the Court to grant an order for delivery 
of possession to him. Until such possession has been 
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such it cannot override the 
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ragsignee of a deeree-holder pur- 
10) sale 18 a representative of the 
ithin the meaning of section 244, Civil 
de The word “representatives” m- 
y who by assignment or gift succeeds to 
the decree-holder after deeree Sandhu 
r. Hnusaain Sahib, 29 M 87, Dunar Buhah 
Fatik Jali, 20 C. 250, relied upon 
ther, J, (Athan and Grfn, JJ. concurr- 
u order that clause (¢) of section 2H may 
two conditions are essential . firat, that the ques- 
arises between the parties to the suit in which 
decree was passed or their representatives, and, 
md, that it ig a question relatmy to the execution, 
Pcharge, or satisfaction of the decree 
Ty satisfy the jiret condition the parties must be 
arrayed as decrec-holder or his representative on the 
one side and judgment-debtor or his representative 
on the other. Any question arising between the 
decree-holder and his representative, or between the 
yudgnuient-debtor and his representative is not a ques- 
tron within the purview of section 2th, Raynor v. The 
Mussoorie Bank Limited. 7 A 681, Magan Lely. Doshi 
Mulji, 25 B B31; Gour Mohon v Dinu Nath, 25 C. 49, 
followed; Gulzari Lal v. Madho Ram, 26 A 447, 
referred to Kalvin Sah v. Thakur Dia, 3 A.L J R. 
zat, 26 A. WON, 87, questioned 
A deeree-holder as such 18 not entitled to possession 
uf the decree docs not award possession If, however, 
he purchases the property m auction he can apply for 
/ and obtain possession. In this respect his position is 
no better aud should be no worse than that of any 
other purchaser The fact that he has purchased the 
property isa pure accident. Sobhajit y, Set Gopal, 17 
A 222, relied upon 
A hough the same person may be the decree-holder 
and the auction pwu ehaser, he fills two different capaci- 
tres, and itis m the latter capacity only that he can 
obtain possession A mortgagee decice-holder who 
purchases the mortgaged property at auction with the 
leave of the Court is in the same position ag any inde- 
pendent purchaser, Mahabir Pevshad Singh vy Mac- 
mighfen, 16C 682, (P C), followed 
Sections 318 and 319, under which an auction pur- 
chaser can apply for delivery of possession, make no 
distinction between a decree-holder auction purchaser 
and any other auction-purchaser ; nor is any distinc- 
tion made by Article 138 of the second schedule to the 
Limitation Act between different classes of auction- 
purchasers. There is no reason for holding that if 
the decree-holder happens to purchase at an auction 
sale he has a shorter period of hmitation for obtaining 
possession than any other purchasor, All auction 
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purchasers, whether they are decree-holders or not, 
and whether thoy purchase under a mortgage decree 
or under a mmple deeree for money, are m the same 
position as regarda recovery of possesmon of the pro- 
perty purchase by them, and it ig only m their 
capacity as auction-purchasers that they can obtain 
possession The question, therefore, wineh armes 
under section 318 or 319 of the Code ot Civil Procedure 
14 not a question betweeu the parties to the snit or 
their representatives and caumot be determined under 
section Zit 


Whon the decree itnelf i» not assigned by the decrec- 
holder but the property purchased by him m execution 
of his deerce ia transferred, the transferee of the 
property acquires no interest in the decree and in no 
geuse can it be said that such transferee 14 the holder 
of the decree or the representative in interest of the 
decree-holder gua the decree A questiwn between 
the auction-purchaser or his representative and the 
judgment-debtor or lia representative is not na ques- 
tion “relating to the execution, discharge or satisfac- 
tion of the decree ® within the meaning of section 24h 
clause (0). Upon the yudgment-debtor's property bo~ 
ing sold and the amount due under the decree bemg 
realized the decree is fully satisfied and no question 
relating to the execution, discharge or satisfaction of 
the decree remains to be determined Whether or not 
the auction-purchaser obtam»s posession of the pro- 
perty sold ig wholly iminaterial for the purposes of the 
decree and dooa not in any way affect it 


An auction sale becomes absolute aq soon asit is 
confirmed. The validity of the sale or the comple- 
tion of it docs not depend on the auction-purchascr 
obtaining possession of the property gold, The property 
purchased by deeree-holder cannot be regarded as the 
proceeds of the gale or the fruits of the decree. The 
purchase of the property can, in no sense, be regarded 
ab acquisition of the fraite of the deeree, and failure to 
obtain possession cannot affect the deeree itself. 
Fyen af the deeree be one for sale upon a 
mortgage, and a sale takes place iu pursuance of it, 
dehyery of possession to the purchaser iw not made 
under the decree A purchaser does not obtam po- 
ssession by virtue of the decree and the question of 
delivery of possession to him 1 not one relating to the 
execution, discharge or satisfaction of the decree. 


A decree-holder auction purchaser, hke any other 
auction-purchaser, is entitled to claim possession not 
only by an application under section 318 or section 
310, but also by suit. He has alternative remedies, 
one of the remedies bong a summary application for 
possession. Section 24418 not a bar to such a suit 
and does not apply to such an application. 


There is no appeal from an order under section 318 
and puch au order is not one under section 244. 

Narain Singh v. Pargash, 6 A. W. N., (1886) 45; 
Dhuntda v. Durya, 13 A W.N (1898) 122, Ghulam 
Shabbir v Dicark Prasad, IBA, 36, Baboo Lachmee 
Narain v. Baboo Bhanow Pershad, 1 Agra H. O. 
Rep. 5 Mis Ap, Bhunal Das vy Ganesha Koer, 10. 
W. N. 658, Mihamed Masrof yv. Habil Mba, 6 O. L. 
J. 749, followed, Kulan Ningh v. Thakur Des, 8 
A L. 3.234; A. W.N. (1906), 87; Sheo Naran v. 
Nur Muhamad, 30 A. 72, disapproved of Pro- 
sunan Kumar Senyal v. Kali Das Sinyal, 19 C. 683; 
Madhx Sudur Dus v. Gorinda Pria Chow lhuran:, 27 
0, 84; Sors Mohun Bania v. Bhagobandin Pandey, 


~ 
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Musammat BHAGWATI V, BANWARI LAL. 
90. 602; Aishore Mohun Roy Chowdhry v. Chander 
ath Pal, 14 0 644, noticed 

An application under section 118 is not an appli- 
cation for execution, and an apphoation for dehvery 
of possession is not a step-m-aid of execution. Kesi 
Naran v. Abdul Hasan, 26 A. 865; Moli Lal vy, Makuad 
Singh, 19 A. 477, doubted. 

Per Aikman, J :—The observation of their Lordships 
of the Privy Council in I L. R., 19 Cal, 683, must be 
read with reference to the facta of the case which was 
before their Lordships, and conld never have been 
intended to have the effect of taking away a right of 
suit. 

An application by a decree-holder purchaser to be 
put in possession of the property, he has bought, is 
not an application to the Court to take a step-in-aid 
of execution within the meaning of section 179 of 
achedule II of the Limitation Act, 1877. 


Appeal against the decree of the Subordi- 
nate Judge of Moradabad, affirming the decree 
of the Munsiff of Amroha. 


Gokul Prashad, for the Appellant. 
B E. O'Conor, tor the Respondent. 


Judgment, 


STANLEY, O. J.—The facts of this case as 
found by the lower appellate Court are as 
follows :—In execution of a mortgage decree 
obtained by one Musammat Mohini against 
one Shankar Lal, the interest of the latter in 
certain property was sold and purchased in 
the name of the defendant Bansidhar as a 
benamtdar for the decree-holder Mtsammat 
Mohini. On the 27th of November 1897, the 
sale certificate was issued to Musammat 
Mohini and she by a famliknama, dated the 
20th of September 1900, transferred her in- 
terest to her daughter-in-law, the plaintiff 
Musammat Bhagwati. Bansidhar, the nomi- 
nal purchaser, purported to resell the property 
to the defendant Ganga on the 27th of July 
1897, and Ganga purported again to sell it to 
Musammat Mohini, but these last-mentioned 
sales may be left out of consideration as it is 
admitted by both Bansidhar and Ganga that 
Musammat Mohini was the veal purchaser. 
‘The representatives of the mortgagor were in 
possession of the property atthe date of the 
sale and they or their transferces have re- 
mained in such possession up to the present 
time. The suit out of which this appeal has 
arisen was instituted on the lst of September 
1904, that is abort seven years after the date 
of the sale, for the recovery of possession of 
portion of the property, the subject matter of 
the sale. Both the lower Courts have held 
that the suit is barred by the provisions of 
section 244 of the Code of Civil Procedure, 
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in this Court on the qy 
case, this appeal has b 
Bench. Section 244 
questions arising betwee 
or their representatives, 
cution, discharge or sati 
shall be determined by tH 
the decree, and not by a 4 
questions must be answered 
before we can hold that sed 
to this case, namely, (1) is a 
in a suit for sale upon his m 
to the Court for, and obtains, le 
buys the mortgaged property, 
the provisions of section 244, an MH 
plaintiff a representative of the dew 
Musammat Mohini within the mean 
expression ‘representatives’ as used 
section P? 

To take the first question, the argume 
support of a negative answer to it was tha 
auction-purchaser the decree-holder Musa 
mat Mohini occupied a different charact! 
from that of decree-holder, and that gua pur 
chaser she was nota party to the suit and, 
therefore, no question touching the execution 
of the decree arose between the parties to the 
snit or their representatives. It is said that 
it was a mere accident that the decree-holder 
became the purchaserand that she must be 
held to oceupy the position of a purchaser 
who had no connection whatever with the suit. 
It was further contended that the proceedings 
in the suit determined so soon as the sale 
was confirmed and that delivery of possession 
was outside and beyond the scope of the suit, | 
and, therefore, it was not open to the plaintiff 
to apply for possession in the execution de- 
partment and further that in any case, 
the plaintiff was entitled to maintain a se- 
parate suit for possession. 

I fail to see how the purchase by a decree- 
holder mortgagee of the mortgaged property 
can be properly described as an accident. In 
no way, AB it appears to me, can a purchase 
of the kind be regarded as a mere accident. 

In thefirst place, a mortgagee decree-holder 
is not permitted to bid at a sale held in exe- 
cution of his own decree save with the leave 
of the Court. The obtaining of such leave is 
a deliberate act on his part. Then again the 
making of the highest bid is a deliberate act 
and in no true sense, therefore, can a pur- 
chase of the kind made by a mortgagee be 
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he observation of 
Pershad Singh v. 
ve to bid puts an 
mortgagee and puts 
as any independent 
as establishing a dual 
older purchaser accord- 
y for one purpose lay 
ions as a party to the 
his rights and privileges 
Ido not think that Lorp 
olay down any such pro- 
understand by his langu- 
is, that the rule which for- 
ce decree-holder to purchase 
permission to bid be given to 
ourt and that when the grant of 
o bid has been given, such mort- 
longer under disability to pur- 
t qua the right to purchase is on the 
ting as strangers to the suit who may 
ers at the aale. 
as suggested during the argument that 
rigagee who purchases at a sale held in 
ution of his own decree, occupies a dral 
racter such as that which is held by an 
Xecutor or trustee and that as purchaser he 
is not also decree-holder and so cannot be re- 
garded as a party tothesuit so as tobe bound by 
the provisions of section 244; that, in other 
words, a question arising between him and 
the mortgagor judgment-debtor in regard to 
‘delivery of possession is not a question aris- 
ing between tho parties to the suit within 
the meaning of the section. The argument 
es to be that when a sale to a decree- 
older mortgages has been confirmed the 
’ decree-holder entirely drops the character of 
decree-holder and assumes that of purchaser 
and that any question touching the delivery 
of possession of the purchased property is not 
a question between the decree-holder and the 
mortgagor in possession but is a question be- 
tween the purchaser only, independently of 
the character of decree-holder, and the mort- 
gagor. Therecognition of such a dual person- 
ality in a decree-holdex purchaser would be, 
I think, to introduce a strange and novel legal 
fiction into our jurisprudence. It has been 
said, and rightly said, that an executor, who 
is sued as such only, cannot in his personal 
capacity, be prejudiced by any decree which 
may be passed in the suit. In order that he 
may be personally bound he must be sued in 
(1) 16 ©. 682 (P, O.) L. R. 16 L A. 107. 
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his personal as well as in his representative 
capacity. There is, however, in my opinion 
no analogy between the two cases. An exe- 
cutor not merely claims title from a deceased 
person but he represents the deceased person. 
If he institute a suit in respect of the estate’ 
of the deceased, he does so not presumably 
for his own benefit but for the benefit of the 
estate of the deceased. If he be sued ns an 
executor only, he is sued as representing the 
deceased. On the contrary, in the case of a 
decree-holder he snes on his own behalf and 
for his own benefit. If he gets leave to bid 
and buys the mortgaged property, he does so 
on his own account and in his own interest 
alone. JI am unable, therefore, to see how the 
character of the decree-holder can be split 
up into two distinct characters so as to enable 
him to override the provisions of section 244. 
By becoming a purchaser he does not cease 
to be a party to the suit and as such to be 
bound by any order which may be’ passed 
therein. The intention of the Legislature in 
passing the enactment in question was, as it 
seems to me, to prevent any question which 
could be disposed of in execution becoming 
the cause of fresh litigation [see Vtraraghava 
v. Venkata Oharyar (2) and Muttia v. 
Appasami (38) ] 

But we have further to see whether the 
obtaining of possession by a mortgagee decree- 
holder, who purchases at a sale in execution 
of his own decree, is a proceeding in execution 
within the meaning of section 244. The 
mortgagors were at the time of the sale. and 
are still, in possession of the mortgaged pro- 
perty. Is a mortgagee decree-holder, who 
buys the mortgaged property, bound to apply 
to the Court for delivery of possession within 
the period prescribed for such step, that is 
three years, or is he entitled to remain qui- 
escent for a period less than twelve years by a 
day and then institute a suit for possession ? 
A sale of property is not complete until the 
vendor has delivered to the purchaser such 
possession as he is able to give. One of the 
liabilities of the seller is to give to the buyer 
on being so required such possession of the 
property as its nature admits (section 55 of 
the Transfer of Property Act, 1882). De- 
livery of possession was necessary in this case 
to vender the sale ordered by the Court final 
and complete and was therefore, I think, a step- 
in-aid of execution. It is said that upon the 

(2) 5 M. 217, (3) 18 M, 504. 
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confirmation of the sale there was nothing 
more to be done by the Court, but I am unable 
to accede to this proposition. The delivery 
of possession is undoubtedly to my minda 
step-in-aid of execution, This was so held in 
the caso of Moti Lal v. Makund Singh (4), 

In that case Epar, ©. Jey and Brai, J., in 
their judgment observed: “ A precede in 
execution cannot be said to be completed (at 
least so far as the deerce-holder is concerned 

ina case of sale until he has obtained the 
proceeds and benefit of the sale held in exe- 
cution of his decree. Consequently it appears 
to us that an application to be paid out of 

sourt the proceeds of such sale must be con- 
sidered as the taking of a step-in-aid of the 
execution of the decree." And further on.— 
“The execution of his (the decree-holder’s) 
decree cannot be said to be satisfied until in 
the one case ho has received the purchase 
money paid into Court, and in the other case 
until he be put into possession of the pro- 
perty of his jJudgment-debtor which he has 
purchased and which represents money.” 
This ruling was followed in the case of Muttia 
v. clppasami (3), which I have already cited. 
Tn that case a decree-holder purchaser applied 
under section 318 of the Code of Civil Pro- 
cedure for delivery of the property purchased 
by him which was in the occupancy of the 
judgment-debtor. The judgment-debtor set 
up an agreement between him and the appli- 
cant in bar of the application.  MUTTUSANMI 
Ayyar, J., ın the course of his judgment 
observed:—- When the purchaser is also the 
decree-holder, the question, whether there 
was a just cause for the obstruction caused by 
the judgment-debtor, is also one relating to 
the execution of the decree between the parties 
to it within the meaning of section 244,” In 
Sartatoolla Molla v. Raj Kumar Roy (5), 
Macuran, C. J., and Bangeran, J., held that an 
application by a decree-holder to be pub into 
possession of property which he had purchas- 
ed under execution proceedings is an appli- 
cation in aid of execution within the meaning 
of sub-section (4) of Article 179 of Schedule 
IL to the Limitation Act. The ruling of this 
Court in theecase of Moti Lal v. Makund Singh 
(4) was approved of. In the case of Kettayat 
Pathumayi v. Raman Menon (6), adecree-holder 
became purchaser of immoveable property 
which was sold in execution of his decree. 

(4) 19 A 477. (5) 27 C. 709. 
(6) 26 M. 740, 
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He applied under 8 
Civil Procedure for 
the pr oper ty purch 


confirmation of the s 
a suit to recover posses 
the judgment-debtor. 
several other decisions 
Calentta High Courts t 
taken by the purchaser tc 
of the property purchased 
cution, discharge or satisfac 
within the meaning of section 
was, therefore, dismissed. I 
necessary to cite further author 
proposition. It is supported by 
inthe following cases:--Har Di 
Lachman Singh (7), Kas‘natha Ayya 
ansa Rowthan (8), Ram Narain 
Bandi Pershad (9), Sandhu Tarag 
Hussain Sahib (10), Sheo Narain 
Muhammad (11). 

According to my view when a Court 
passed a decree for sale in a mortgage 
the proceedings are not at an end when 
sale to the decree-holder who has obtaine 
liberty to bid has been confirmed and a certi- 
ficate of sale granted. In such a case if the 
mortgagor is in possession, 1b w the right of 
the purchaser to ask for and the duty of the 
Court to grant an order for delivery of po~, 
ssession to him. Until such possession has^ 
been given the decree cannot be said to have 
been executed or satisfied. In England any 
party to an action in which a sale has bee 
directed who is in possession of the estat 
may be ordered by the Court to deliver up 
such possession to the purchaser and the Court 
will enforce such delivery of possession by a 
writ of possession: Order 51, Rule 1, Rules 
of the Supreme Court. Section 318 of the 
Code of Civil Procedure similarly provides { 
that when property sold is in the occupation 
of the judgment-debtor and a certificate has 
been granted under section 316, the Court 
shall, on application by the purchaser, order 
delivery to him of the purchased property. 
Hero the decree-holder made the purchase 
in order to satisfy her debt. and so long as the 
land remains in the possession of the mort- 
gagors the debt to the extent of the prico 


(7) 25 A. 343 (8) 25 M. 529, 
a 31 0. 737 (10) 28 M. 87. 
11) 30 A. 72, 
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en satisfied. The 
vanced on behalf 
appears to me in 
e grant of the certi- 
as “completely exe- 
he decree was not, 
ng as possession was 
agors from the decree- 
ut that whena decree 
not wholly satisfied by 
c, proceedings in the suit 
f the decree 18 to be wholly 


rgument a suggestion was 
Article 188 of Schedule II to 
Act supported the appellant's 
This article allows a period of 12 
urchaser of land in exeoution of a 
in which to bring a suit for posses- 
e purchased property when, as here, 
ent-debtor was in possession at the 
the sale. This article it was suggest- 
as inconsistent with the view expressed 
e case of Sheo Narain v. Nur Muhammad 
Tt seems to mo that it in no way sup- 
rts the appellant's contention. A general 
rovision of the kind cannot override the 
special provisions of section 244. The article 
in question may be applicable to the case of a 
purchaser who was a stranger to the suit m 
which a decree for sale is passed, and who, not 
being a party to the suit, is not entitled to take 
proceedings under section 244, but it can, in 
no way I think, be regarded as controlling the 
operations of section 244. The conclusion at 
“which I have arrived, therefore, is that if a 
(mortgagee decree-holder obtain leave to bid 
/ at a sale held in execntion of his own decree 
and becomes the purchaser, he must obtain 
possession from the mortgagor ın possession 
in the execution department and not by an 
independent suit. 

My brother Banens rightly observed in the 
case of Gulzari Lal v. Madho Ram (12), that 
“ tho trend of recent decisions, both of the 
Privy Council and of the Courts in this 
country, is in favour of placing on section 2-44 
as wide an interpretation as is compatible 
with its provisions, so that questions which 
may be determined by the Court executing a 
decree should not be made the subject of a se- 
parato suit.” To hold contrary to the view 
which I have expressed would be not merely to 
narrow the interpretation to be placed on that 

(12) 26 A, 447, 463, F.B, 
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section but also to overmle a decision of a 
Division Bench of this Court and ofa Dirvi- 
sion Bench of the Caleutta High Court and 
several decisions of the Madras High Conrt, 
as well as the ruling in Moti Daly. Makund 
Singh (4) andthe mlings which follow it 
On the principle of stare decisis, even 1f there 
be any doubt as to the propriety of those 
decisions, I shonld hesitate to unsettle the 
law on the question decided by them. 

This brings me to the remaining question 
in the appeal. The plaintiff in this case is 
uot a decree-holder but a donee from the 
decree-holder. Is she a representative of the 
decree-holder within the meaning of section 
244? I have little or no donbt that she 1s. 
Tt has been held, and I think mghtly, that the 
assignee of a decree-holder purchaser at an 
auction sale is a representative within the 
meaning of that expression m section 24h, 
Sandhu Taraganar v, Hussain Rahib (10); also 
Dwar Buksh Sirkar v. Fatih Jali (13). I seo 
no reason for placing a donee of a decree-holder 
in a higher position than an assignee for value. 
The word “representatives” appears to me to 
include a party who by assignment or gift 
succeeds to the vights ofthe decree-holder after 
decree. 

I would, therefore, answer the second ques- 
tion in the affirmative and would, for the rea- 
sons which I have given, dismiss the appeal. 

Kyox, J.—The facts found in the nppeal 
are as follows ;-~ 

Ausammat Mohini as plaintif obtained a 

decree for the sale of certain property. In 
execution of that decree she brought tho 
property to sale and it was purchased by one 
Bansidhar on the 16th of November 1894 
Bansidhar professed to sell the property 
under a sale-deed, dated the 30th of November 
1894, to one Gangadhar. Gangadhar pro- 
fessed to sell it to Musammat Mohini the 
plaintiff. The real purchaser, however, was 
Musammat Mohini, the decrec-holder, and she, 
on the 27th of July 1897, applied for and 
obtained tho sale certificate. Musammat 
Mohini, on the 20th of September 1900, exe- 
cuted a tamlfknama whereby she transferred 
this property to Musammat Bhagwati, the 
present plaintiff. a 

Musammat Bhagwati, on trying to obtain 
possession of the property conveyed to her, 
found herself opposed by Banwari Lal, son of 
Shankar Lal, who was judgment-debtor in the 

(18) 26 ©, 250, 
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decree obtained by Musammat Mohini, in 
pursuance of which as already stated a portion 
of the house was brought to sale and purchas- 
ed by Musammat Mohini. She accordingly 
instituted an ordinary suit for dispossession 
of Shankar Lal and other persons who, she 
alleged, were in collusion with him in refusing 
to deliver possession. All the defendants, 
except certain pro forma defendants, put for- 
ward as an answer to the plaintiff’s claim, 
that she was a representative of the decree- 
holder and that as she did not obtain posses- 
sion of the property purchased within three 
years, sho was not entitled to file the suit, 
and that section 244 of the Code of Civil Pro- 
cedure operated as a bar. The Court of first 
instance holding that the suit was barred by 
section 244, dismissed it. The lower appellate 
Court, also taking the same view, held that the 
suit was barred. 

Section 244 lays down that questions aris- 
ing between the parties to the suit, in which 
the decree was passed or their representatives 
and relating to the execution, discharge or 
satisfaction of the decree or to the stay of 
execution thereof, shall be determined by 
order of the Court executing a decree and not 
by separate suit. 

It has been held by a Full Bench of this 
Court, Gulzart Lal v. Madho Ram (12), follow- 
ing a Full Bench judgment of the Caleutta 
High Court, Ishan Ohunder Sirkar v. Bent 
Madhub Sirkar (14), that theterm “representa- 
tive ’ as used in section 244 of the Code of 
Civil Procedure, does nót mean only the legal 
representative of a judgment-debtor, t.e. his 
heir, executor or administrator, but that it 
means his representative in interest, and in- 
cludes a purchaser of his interest who, so far 
as such interest is concerned, is bound by the 
decree. In this case my brother Banerji 
held, and I think rightly, that every purchaser 
of the judgment-debtor’s interest, who is 
bound by the decree, is a representative of the 
judgment-debtor within the meaning of the 
section. Whether he is a purchaser under a 
private salo from the judgment-debtor ora 
purchaser at a compulsory sale, held in exe- 
cution of a decree obtained against the judg- 
ment-debtor. He could see no distinction in 
principle between the case of a purchaser at a 
private sale and that of an anction-purchaser 
provided that the decree in execution could be 
enforced against him. 

(14) 24 0. 62, 
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of a decree-holder for 
244 of the Code. 


The object of that se 
was to provide for the 
of any question betwe 
and the judgment-debtor, 
left at such a late stage o 
tween them. A decree-hol 
out his case, won his decree 
possibly into several Courts 
who elects to buy the property o 
debtor which he has put up to a 
to be in a position to know all t 
known about the property. He h 
means in the sut and under the, 
which regulate execution to find out 
need be known. It is to the interest 
that the litigation should be put toa 
Section 244 places the representative in 
same position as the decree-holder, and 1 
no advantage in prolonging the strife 
giving the decree-holder, who has become pur- 
chaser, a second capacity. 

The learned Chief Justice has gone very 
fully into the remaining questions raised in 
the appeal and I do not see that I can, with 
advantage, add anything to which he has said 


‘ 


upon these points beyond saying that I agree ^ 
with what has been said uponthem. 


Agreeing with the learned Chief Justice, I 


would dismiss this appeal. i 

Banerst, J.—The question raised in this \ 
appeal is whether a suit by an auction-pur- 
chaser or his representative against the judg- 
ment-debtor or his representative for posses- 
sion of the property sold is barred by the pro- 
visions of section 244 of the Code of Civil 
Procedure. 

The facts are these’ One Musammat Mohini 
obtained, on the 12th of March 1891, a decree 
for the sale of certain hypothecated property 
against Shankar Dal, the father of the first 
defendant. In execution of that decree she 
caused the property which consisted of a 
house and lands to be sold by auction on the 
10th of November 1894 and purchased it her- 
self in the name of one Bansidhar. The pro- 
ceeds of the sale were sufficient to satisfy the 
decree in full, Bansidhar sold the property 
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Mohini and Ganga- 
obtained acertificate 
ovember 1897. Subse- 
September 1900, she 
perby to her daughter- 
AS possession was with- 
iff she brought the pre- 
e legal representatives of 
or on the Ist of September 
rty claimed being a share 
and, other co-sharers in it 
dants pro forma. The main 
uit was that ib was barred by 
of section 244 of the Code of 
‘o and that the plaintiff's remedy 
cation for possession under sec- 
the Code. This contention pre- 
he Court of first instance, which dis- 
e suit. The decree of that Court 
been affirmed by the lower appellate 
, the present appeal has been preferred 
o plaintiff. Itis contended on her be- 
that section 244 is no bar to the suit and 
t she had no remedy under that section. 

There cannot be any doubt that the pur- 
chaser of immoveable property at an execution 
sale which has been confirmed is entitled to 
obtain possession of the property. If it is in 
the occupancy of the judgment-debtor or his 
tenants, the auction-parchaser may apply for 
delivery of possession under section 318 or 
section 319, as the case may be. Is ẹ& ques- 
tion which arises under either of those sections 
a question which may be determined under 
section 244? If it is so, no separate suit will 
lie. The only clause of that section which 
can be applicable is clause (c). In order that 
clause (e) may apply, two conditions are 
essential: first, that the question arises be- 
tween the parties to the anit in which the 
decree was passed or their representatives ; 
and second, that it is a question relating to 
the execution, discharge or satisfaction of the 
decree. As regards the fust condition 1t is 
manifest that the parties must be arrayed as 
decre-holder or his representative on the one 
side and judgment-debtor or Ins representa- 
tive on the other. Any question arising 
between the decree-holder and his representa- 


tive or between the judgment-debtor and . 


his representative is clearly not a question 
within the purview of section 244. This has 
been held so repeatedly that I deem it un- 
necessary to citeauthorities. I may refer, how- 
ever, to the cases of Raynor y, The Mussoorie 
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Bank Limited (15) ; Magan Lal Midji v. Doshi 
Mulji (16), in which it was held that a dispute 
between the judgment-debtor and his own 
rapresentative is not a question which may ba 
determined under section 244; and Gour 
Mohun y. Dino Nath (17), in which the Oal- 
cutta High Court held that the section does 
not apply when a question amses as to the 
execution of a decree between two persons 
each of whom claims to bethe representative 
of the decree-holder. 

It was held by a Full Bench of this Court 
in Gulzari Lal v. Madho Ram (12) that an 
auction-purchaser of the interests of the judg- 
ment-debtor, who is bound by the decree, 
is lus legal representative within the meaning 
of section 244. Therefore, when a question 
arises between the judgment-debtor and the 
auction-purehaser of his interests itis a 
question between the judgment-debtor and 
his representative and is consequently not a 
guestion which may be determined under that 
section. The basis of the decision in Kalian 
Singh v. Thakurdas (18), namely, that the 
auction-purchaser being the representative of 
the judgment-debtor, section 244 applies can- 
not, in my humble judgment, be held to be 
sound. It is contended that the fact of the 
decree-holder being the anction-purchaser 
makes a difference and that when such a pur- 
chaser applies for delivery of possession the 
question is one between the parties to the suit. 
Iam unable to accede to this contention. 
The decree-holder as such is not entitled to 
possession as the decree does not award po- 
ssession. It is only in his capacity as auction- 
purchaser that he can apply for and obtain 
possession. In this respect his position is no 
better and should be no worse than that of 
any other purchaser. The fact that the 
decree-holder has purchased the property is, 
as observed in the Full Bench case of Sabhajit 
v. Sri Gopal (19), a pure accident. Although 
the same person may be the decree-holder and 
the auction-purcharer, he fills two different 
capacities and it is in the latter capacity only 
that, he can obtain possession. It was held 
by their Lordships of the Privy Council in 
Mahabir Pershad Singh v. Macnaghten (1) that 
a mortgagee decree-holder who purchases the 


mortgaged property at auction with the leave 
15) 7A 681 

e) 25 B. 631 

17) 25 C 49 

18) 3A L.J R, 234, 26 A W. N., 87, 

t19) 17 A. 222, 
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of the Court is in tho same position as any in- 
dependent purchager, and sections 318 and 
319 of the Code of Civil Procedure make no 
distinction between a decree-holder auction- 
purchaser and any other auction-purchaser. 
I may also refer to article 138 of the second 
schedule to the Limitation Act, under which 
a suit may be brought by an auction-purchaser 
for recovery of possession within the twelve 
years from the date of the auction sale. In 
that article no distinction is made between 
different classes of auction-purchasers, I fail 
to appreciate the reason for holding that if 
the decree-holder happens to purchase at an 
auction sale he has a shorter period of lim- 
itation for obtaining possession than any other 
purchaser Inmy judgment all anction-pur- 
chasers, whether they are cecree-holders or 
not, and whether they purchased under a 
mortgage decree or under a simple decree for 
money, are in the same position as regards 
recovery of possession of the property pur- 
chased by them and that it is only in their 
capacity as auction-purchasers that they can 
obtain possession. The question, therefore, 
which arises under section 318 or 319 of the 
Code of Civil Procedure is not a question þe- 
tween the parties to the suit or their representa- 
tives and cannot be determined under 
section 244, In the present case the plaint- 
if cannot at all be regarded as the decree- 
holder. The decree itself was never assigned 
to her. It was the property sold by auction 
which was transferred to her by gift by the 
nuction-purchaser. Under that transfer she 
acquired no interest in the decree itself and 
in no sense can it be said that she is the hold- 
er of the decree or the representative in in- 
terest of the decree-holder qua the decree. 
Fiven,therefore, if it be assumed that a distinc- 
tion existed between the case of a decree- 
holder .purchaser and any other purchaser 
(though m my judgment no such distinction 
exists) that clistinction cannot be held to 
apply in the present suit. 

l am further of opinion that a question be- 
tween the auction-pnichaser or his representa- 
tive andthe judgment-debtor or his repre- 
sentative relating to delivery of possession is 
not n question “relating to the execution, dis- 
charge or satisfaction of the decree” within 
the meaning of section 244, clause (c). Upon 
the judgment-debtor’s property being sold 
and the amount due under the decree being 
realised the decree is fully executed, dis- 


< purchaser from the date of confirmation of 
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charged and satisfied 
to the execution, disch 
the decree remains 
Whether or not the auc 
possession of the prop 
immaterial for the purpos 
does not in any way affect 
holder purchases the prope 
obtain possession, that cir 
not entitle him to take out e 
decree which has already bee 
long as the sale subsists he 

refund of the purchase money 
cution of the decree to the e 
amount of the purchase money. 
when an auction sale has been set 
sections 310A, 312 or 313, thatthe 
may, under section 315, obtain are 
he is not entitled to a refund if ho 
obtain possession of the property sol 
this respect also the position of the d 
holder purchaser is not different from th 
any other purchaser. It is said that 
auction saleis not complete until possessi 
has been delivered to the auction-purchaser 
I see no warrant in the Code of Civil Pro- 
cedure for such a view. Under section 314 & sale 
becomes absolute assoon as it is confirmed, and 
under section 316 the property vests in the 


sale. The purchaser may, no doubt, obtain 

delivery of possession by an application under 

section 318 or 319, but the validity ofthe sale 

or the completion of it does not depend on his- 

obtaining possession. I am also unable to 

hold that if the decree-holder happens to be - 
the auction-purchaser the property purchased. 
by him may be regarded as the proceeds of 
the sale or the fruits of the decree. The pro- 
ceeds of the sale consist of the purchase 
money for which the property was sold and 
it is the amount of this purchase money which 
the decree-holder obtains as the fruits of the 
decree. If he purchases the property he does 
not got it as an equivalent of the amount of 
his decree but he has to pay the purchase 
money, and he may do so, either in cash or 
by setting it off against the amount of his 
decree. In the present case the property was 
sold for Rs. 4C0, whereas the amount of the 
decree was Rs. 87 only. The purchaser hed 
to pay the purchase money in cash and she 
got the property, not in lieu of the amount of 
her decree but fora much larger sum. The 
purchase of the property can, therefore, in no 
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uisition of the fruits 
re to obtain possession 
affect the deeree itself. 
one for sale upon a 
takes place in pursuance 
ession to the purchaser 
e decree. Section 88 of 
roperty Act, which lays 
e for sale should provide, 
at possession should be de- 
urvehaser. So far, therefore, 
er is concerned he does not 
on by virtue of the decree and 
f delivery of possession to him 
ating to the execution, discharge 
on of the decree. That the Legis- 
nded that a purchaser at auction 
obtain possession by means of a suit 
est from Article 138 of Schedule II of 
itation Act, to which I have already 
ed. That article makes no distinction 
een the case of a decree-holder purehaser 
that of any other purchaser. I can find 
legitimate reason for holding that if a 
ecree-holder happens to purchase the judg- 
ment-debtor’s property he should be in a worse 
position than any other purchaser. I am, 
therefore, of opinion that a decree-holder 
auction-purchaser, like any other auction- 
purchaser, is entitled to claim possession not 
only by an application under section 318 or 
section 319, but also by suit, that he has alter- 
native remedies, one of the remedies being a 
‘summary application for possession, and that 
section 244 is not a bar to such a suit and 
does not apply to such an application. 

The course of rulings in this Court has, 
until recently, been to the effect that there is 
no appeal from an order under section 318 
and that such an orderis not one under section 
244. In Narain Singh v. Pargash (20), Dhunda 
v. Durga (21), Ghulam Shabbir v. Dwarka 
Prasad (22) and Baboo Luchmee Narain v. 
Baboo Bhatrow Pershad (23), it was held that 
no appeal lies from an order for delivery of 
possession to an auction purchaser. The same 
view was taken by the Calcutta High Court 
in Bhimal Das v. Must. Ganesha Koer (24) and 
Mahomed Mosraf v. Habil Mia (25). The 


contrary opinion was expressed in this Court 
(20) 6A. W. N 45. 
(21) 18 A W N, 122. 
(22) 18 A 36 
e 1 Agra H. O. R. 5. Mis, Ap. 
24) I 0. W. N. 658. 
3) 6G. L. J. 749, 
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in Kalian Singh v. Thakur Das (18), to which 
I have already referred. That was a very 
unfortunate ease. The plaintiff as purchaser 
at .an auction sale held in execution of an 
mortgage deeree applied for delivery of posses- 
sion under section 318. The Court of first 
instance rejected his application astime-barred. 
On appeal the District Judge held that the 
application was not beyond time. From his 
decision an appeal was preferred to the High 
Court, being Fist Appeal from Order No. 
50 of 1898. The High Court held on 6th 
August 1898 that no appeal lay to the Dis- 
trict Judge and restored the order of the Court 
of first instance. Thereupon the auction-pur- 
chaser brought a suit for possession and 
obtained a decree in the Courts below. The 
High Cowt on appeal held that the suit was 
not maintainable and was barred by the pro- 
visions of section 244 of the Code of Civil 
Procedure. The reason for this decision was, 
as ] have pointed out above, that according 
to the decision of the Full Bench in Gulzari 
Lal v. Madho Ram (12), the auction-purchaser 
was the representative of the judgment-debtor 
within the meaning of section 244 and that 
the aforesaid section was, therefore,applicable. 
The learned Judges, as it appears to me, omit- 
ted to give effect to the consideration that the 
auction-purchaser being the representative of 
the judgment-debtor, the question was one be 
tween the judgment-debtor and his representa- 
tive and did not, therefore, come within the 
purview of section 244. With great deference, 
therefore, I am unable to follow this ruling. 
The same view was held by the same learned 
Judges in Sheo Narain v. Nur Muhammad 
(11), reversing the decision of my brother 
AIKMAN in that case, reported. in T. L. R., 29 
All., 466. The case of Kalran Singh v. Thakur 
Das (18) was referred to and followed and 
reference was also made to two recent decisions 
of the High Courts of Calcutta and Madras 
and to the decision of their Lordships of the 
Privy Council in Prosunno Kumar Sanyal v. 
Kali Das Sanyal (26). The case in the Cal- 
cutta High Court which was'referred to is 
that of Madhu Sudan Das v. Gobinda Pria 
Chowdhurant (27), but that case is irrecon. 
cilable with the decision of fhe same Court in 
the ecarler cases of Seru Mohun Banta v. 
Bhagobandin Pandey (28) and Kishori Mohun 
a 19 0. 683; L. R. 19 I. A. 166. 


(27) 27 0. 34. 
(28) 90. 602. 
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Roy Chowdhry v. Chunder Nath Pal (29) and 
was not followed in the recent case of 
Mahomed Mosraf v. Habil Mia (25). In the 
case last mentioned the purchaser was the 
decree-holder and the assignee from him 
applied for possession under section 318. It 
was held by Brerr and Mooxersen, JJ., that 
section 244 did not apply and no appeal lay. 
The case of Madhu Sudan Das v. Gobind Pria 
Chaudhurani (27) was referred to but was not 
followed. I may observe that the learned 
Judges who decided the case of Madhu Sudan 
Das v. Gobind Pria Chaudhurant (27) them- 
selves felt some difficulty in holding that the 
question related to the execution, discharge 
or satisfaction of the decree and they did not 
refer to the earlier rulings on the point. In 
Kattayat Pathumayi v. Raman Menon (6), the 
other case veferred to the learned Judges 
(Bexson ond BHASHyAM Aryan3an, JJ.) 
doubted the correctness of the view they were 
adopting but felt themselves bound by pre- 
vious rulings on the point. The same was the 
case with Sandhu v. Hussain (10). In that 
case the learned Chief Justice (Sir ARNOLD 
Wut) oxpressed the opinion that the 
question could not be regarded as one relating 
to the execution of the decree. These cases, 
therefore, so far from supporting the conten- 
tion of the respondents, are against them. As 
for the decision of the Pmvy Council in 
Prosuno Kumar Sanyal v. Kali Das Sanyal 
(26), that was a case in which the judgment- 
debtor sued to set aside a sale on the ground 
of fraud, the defendant being the decree- 
holder. It was conceded by counsel that the 
question was one under section 244 and their 
Lordships held that it was so. They do not 
lay down any general mle but only express 
approbation of the fact that the Courts ın India 
have not placed a narrow interpretation on 
the provisions of section 244. That ruling 
does not, in my judgment, justify the appli- 
cation of those provisions to cases which do 
not fall within their scope and purview. The 
ouly other cases to which the learned counsel 
for the respondent has referred are Kesrt 
Narain v. Abul Hasan (80), in which my 
brother Kyox expressed the opinion that an 
application undef section 318 is an appli- 
cation for execution and Moti Laul v. Makund 


Singh (4), in which an application for 
delivery of possession was held to be an 
(29) 140 644, 
(30) 26 A. 365, 


INDIAN CASES. 






























application to take a 
For the reasons, I have 
unable to agree with tho 

In my judgment the 
‘barred by the provisions 
Code of Civil Procedure. 
allow the appeal and settin 
of the lower appellate Court 
to that Court for trial of th 
which arise in the case. 

AIKMAN, J.—The questior 
by this Full Bench is whet 
holder who has purchased pyr 
sale in execution of a decree for 1 
assignee of such a decree-holder c 
a suit against the judgment-deb 
representative for possession of the 
or whether such a suit is barred by 
visions of section 244 of the Code o 
Procedure. 

There is no doubt that a purchaser o 
perty sold in execution of a decree for mo 
whether he be the decree-holder himself 
an outsider, can, after he has got a certifica 
under section 316 of the Code, apply to the 
(ourt under section 318 to be put in posses- 
sion. If for some reason he fails to get 
possession in this way within three years 
from the date or grant of the certificate, there 
is equally little doubt that a purchaser, other 
than the decree-holder, is allowed a period of 
twelve years under article 187 or 138 of the 
Limitation Act within which he may bring a 
regular suit for possession of the property he 
has bought. I would remark in the first 
place that there is nothing in the language of 
these articles which would render them 
inapplicable to decree-holders who have 
purchased. If it had been the intention of the 
Legislature that these articles should have no 
application to suits by decree-holders, one 
would have expected the articles to run :— 

‘ Suit by a purchaser, other than a decree- 
holder.’ 

I am unable to see any reason why a decree- 
holder who happens to have offered a larger 
amount than any other bidder ata sale in 
execution of his decree should have only three 
years within which to enforce his right to 
the possession of the property he has bought, 
whilst an outside purchaser has twelve. 

It must be remembered that it is not in his 
capacity of decree-holder that a decree-holder 
purchases property in execution of his decree 
for money. To use the language of the judg- 
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of this Court in the Full 
v. Srigopal (19), it is “a 
a person who is tho 
eis also the auction-pur- 
e of both a decree-holder 
» and an outside auction- 
tle to the property vests as 
certificate is issued and not 
dinary rule is that a person in 
to immoveable property has 
ng a suit for possession thereof 
within twelve years from the 
h he acquired title. Why should 
der, who happens to have been 





JAn independent purchaser would have 
ears within which to enforce his title 
property and to use the language of 
Watson in the Privy Council judgment 
ahabir Pershad Singh v. Macnaghten (1) : 
heave to bid puts an end to the disability 
the mortgagee, and puts him in the same 
osition as any independent purchaser.” 


In the case Rajah Enayet Hossein v. Sumeer 
Chand (81) the plaintiff Sumeer Chand had 
bought from a decree-holder property which 
the latter had purchased at asale in execution 
of his own decree. In the judgment in that 
case their Lordships say that there is no 
foundation in principle or authority for the 
distinction which it was attempted to set up 
between a person standing in the position of a 
claimant under an execution sale, and a 
claimant under anyother conveyance or assign- 
ment. True the distinction which it was 
attempted to set up in that case was one in 
| favour of the execution purchaser. Such a 
purchaser is in no better position than one 
who takes under any other conveyance. But 
is there any reason why he should be in a 
worse P So far I have attempted to show that 
there is no a priori reason why a decree-holder 
who buys at a sale in execution of his own 
decree should not have the same right as an 
independent purchaser to bring a suit to 
obtain possession. But it is said that section 
244 of the Code of Civil Procedure bars any 
suit by a decree-holder auction-purchaser. If 
it is clear that the section does bar auch a 
suit, then, however difficult it may be to see 
why it should, this appeal must fail. 

T have had the advantage of reading the 
judgment of my brother Banerji in this case 

(81) (1869) 12 M 1. A. 866; 11 W. R. 29 (P. 0.); 
2 B. L. B. 75 (P. 0.) 
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and I agree so entirely with the reasons he 
gives for holding that section 244 does not bar 
such a suit, that I feel it unnecessary to add 
much. 

Great stress has been laid by learned 
Judges who have taken a different view on an 
observation of their Lordships of the Privy 
Council in Mahabir Pershad Singh v. Macnaghten 
(1), where they say “Their Lordships are 
glad to find that the Courts in India have not 
placed any narrow construction on the lan- 
guage of section 244, andthatwhen a question 
has arisen as to the execution, discharge or 
satisfaction of a decree between the parties to 
the suit in which the decree was passed, the 
fact that the purchaser, who is no party to 
the suit, is interested in the result has never 
been held a bar to the application of the 
section.” 

This observation must be read with refer- 
ence to the facts of the case which was before 
their Lordships, and could never in my opin- 
ion have been intended to have the effect of 
taking away a right of suit, which has never 
been doubted, at all events in this Court, until 
recently. It will be seen too, that their 
Lordships recognise that to bring the question 
within the purview of section 244 it must, 
first, be between the parties to the suit or 
their representatives, and next, it must relate 
to the execution, discharge or satisfaction of 
the decree. I fully agree with the reasoning 
on which my brother Banerji bases the 
conclusion at which he has arrived, namely, 
that a suit by a decree-holder purchaser or his 
assignee fulfils neither of these requirements. 

Although the case cf Mudhu Sudan Das v. 
Gobind Pria Chaudhurant (27), is against the 
appellant, the learned Judges who decided it 
admit that ‘the matter is not so clear’ and 
there are at least three decisions of that Court 
which are in favour of the appellant. I refer 
to the cases of Bujha Roy v. Ram Kumar 
Pershad (32) ; Bimal Das v. Ganesha Koer (24) ; 
Mahomed Mosraf v. Habib Mia (25). 
There are decisions of the Madras High Court 
which are against the appellant. But even 
in that Court, doubt has been thrown 
on the propriety of those decisions. In 
Kattayat Pathumayi v. man Menon (6), 
the learned Judges say : “ If the question wes 
not already settled by moredecisions than one 
of this Court, and of the Calentta High Court, 
we should entertain considerable doubt as to 

(82) 26 Ç. 629, 
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whether proceedings taken by a purchaser to 
obtain possession of the property purchased 
could be regarded as ‘relating to the execu- 
tion, discharge or satisfaction of the decree’ 
within the meaning of section 244, Civil Pro- 
cedure Cade, when such proceedings could 
not possibly affect the execution, discharge or 
satisfaction of the decree.” 

Again in Sandhu Taraganar v. Hussain 
Sahib (10), Sir Arnold White, C. J., observ- 
ed: © If the matter were res integra, I should 
be disposed to hold that the question is not 
one relating to the execution, discharge or 
satisfaction of the decree” i 

There are cases in this and other Courts in 

which it has been held that an application by 
a decree-holder purchaser to be put in posses- 
sion of the property he has bought is an 
application to the Court to take a step-in-aid 
of execution within the meaning of Article 
179 of the Second Schedule of the Limitation 
Act, The learned counsel for the respondents 
relied on these cases which do, to some extent, 
support the view taken by the lower Courts 
in this case. But I agree with my brother 
Banerji in doubting the propriety of the view 
taken in these cases. 
. An application by an independent purchaser 
to be put in possession is certainly not an 
application to take a step-in-nid of execution 
and J do not see why such an application by 
a deeree-holder who has purchased should be 
deemed to be a step-~in-aidof execution. He has 
got the fruits of his decree when the title to 
the property vestedin him. 

With all deference to the learned Judges 
who have expressed a different opinion, I agree 
entirely with tho judgment of my brother 
Banerji and with the order which he proposes 
to make in this case. 

GRIFFIN, J.—In a decree for sale on a 
mortgage, there is no provision for delivery 
of possession to the auction purchaser, The 
Court executing the decree cannot go beyond 
its terms unless it is expressly empowered by 
law to do so. Such a power is conferred on 
the Court by the provisions of sections 818 
and 319 of the Code of Civil Procedure. On 
the facts found in the present case the decree- 
holder auction-puréhaser might have applied 
to be placed in possession, under the pro- 
visions of section 318 and section 319 of the 
Code of Civil Procedure. If he did not so 
apply or if his application was unsuccessful, 
he could, in my opinion, fall back upon his 
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title and sue for posses 
derived not from the deer 
ns it was a decree for sale} 
forco but from his purchas 
138 of schedule II of the | 
Act he could bring his su 
years from the date of the s 
the Code of Civil Procedure n 
Limitation Act is there any di 
between a decree-holder au 
and a stranger auction-purchasell 
I would, therefore, concur in t 
posed by my brothers Banerji anc 
By TUR Court.—-In view of th 
of the majority of the Full Bench 
of the Court is that the appeal he 
and the decree of the lower appellat 
be set aside and inasmuch as that 
decided the case upon a preliminary poin 
the Court has overruled it upon that p 
we direct that the appeal be remanded to 
lower appellate Court under the provisions 
section 562 of the Code of Civil Procedur 
with directions that it be reinstated in the file 
of pending appeals in its original number and 
be disposed of on the merits, regard being 
had to the order of the Conrt in this case. 
The costs of this appeal will abide the erent, 

inelnding fees on the higher scale. 
Appeal decreed, 





CALCUTTA HIGH COURT. 
Seconp Crvm ArpraL No. 1071 or 1907. 
March I2, 1909. 

Present :-—Ma. Justice Brett and 
Mr. Justice Chitty. 
SURENDRA NATH SARKAR— 
Derexpant—APPELLANT 
Versus 


KIRAN MOY] DASI—PLAINTIFF AND 
ANOTIVER——-D EFENDANT— RESPONDENTS. 

Ciril Procedure Code (Act XIV of 1882), 8. 288 
— Scope of suit—Necessary partes—Claim case—Costs, 
order for refund af, 

Tho true issue in a case under sec. 283 of tho Civil 
P. Code, 1882, is an issue purely of fact. The Court 
has to determine whether the property sought to be 
attached was at the dato of the attachment in the 
possession of the yudgment-debtor as his own pro- 
perty or was in tho possession of some other person 
in trast for him. If that be found against the judg- 
ment-debtor, the plaintiff, the original decree-holder, 
is entitled to the declaration which is sought 

In moh a suit the other creditors of the judgment- 
debtor need not necessarily be added ; and the attach- 
ing creditor, the judgmenti-debtor and the alleged 
transferee are the only proper parties, 
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Court has no power to bet 
n the previous claim case with 

the suit ia not in any senso 
for declaration of the plaintifi’s 
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January 10, 1907, reversing 
endra Kiishna Dutt, Munsif 
ted February 13, 1906. 

ehary Ghose and Babu Hari 
al, for the Appellant. 

t Chandra Roy Chowdhury. for 


s is an appeal from a 
the Subordinate Judge reversing 
ion of the Munsif in a suit purport- 
ave been brought under sec. 283 of 
de of Civil Procedure. The facts are 
the plaintiff had obtained a decreo 
nst the second defendant on the 19th 
cember 1901. In execution of that deerce, 
1e attached the property of the judgment- 
ebtor on the 11th September 1902 and the 
sale was fixed for the 18th November 1902. 
Twenty days prior to the attachment riz., on 
20th August 1902, the defendant No. 2 exe- 
cuted a Kabula in favour of his brother, the 
first defendant, conveying all his right in 
the property to him for a nominal conaider- 
ation of Rs. 1,25,000. On the 22nd November 
1902 o first defendant, as purchaser, put 
ina Qaim under sec. 278 of the Code which 
was allowed with costs on the 23rd Decem- 

| ber 1903. This suit was instituted on the 
22nd December 1904 by the plaintiff under 

sec. 283 of the Code claiming that the pos- 

l session of the properties in suit by the de- 
fendant No. 2, or the colluding defendant, 
as he is called, might be declared not to havo 
i come to an end and that the propertics 
might be declared to bo liable to attachment 
and sale. She also asked for costs and for 

an order that the defendant No. 1 might not 
enforee the decree for costs in the claim case 
against the plaintiff and further that a decree 

might be passed for refund of the amount 

i that might have been realized. 

The Munsif decided the case in favour of 
the defendants and the plaintiff appealed. 
The lower appellate Court has decreed the 
plaintiff's suit and hence this appeal by the 
first defendant. 

The findings of the lower appellate Court 
ave not very satisfactory. There scems to 
have been some confusion of ideas in the 
mind of the learned Subordinate Judge. Ife 
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has not distinguished the true issues in tho 
case and he appears to have confounded the 
issue which he had to try in a suit under 
sec. 283 of the Code with the issue which 
would arise ina suit under sec. 53 of the 
Transfer of Property Act. For the appel- 
lant, it has been here argued that the finding 
of the Subordinate Judge must be taken to 
have reference solely to a conveyance by the 
second defendant to defraud creditors. It is ar- 
gued that the suit must be taken to be a suit 
to set aside such a conveyance, that it could 
be bronght only by one creditor on behalf of 
all the creditors of the second defendant, that 
if so brought, it would have to be brought in 
a Court of competent jurisdiction, that the 
Munsif would have no jurisdiction to try 
such a case and that it should have been 
brought in the Court of the Subordinate 
Judge. The true issue in a case brought 
under sec. 283 of the Code is an issue purely 
of fact. The Court has to determine whether 
the property sought to be attached was at the 
date of the attachment in the possession of the 
judgment-debtor as his own property or was 
in the possession of some other person in 
trast for him. If that be found against the 
judgment-debtor, the plaintiff. the original 
decvee-holder, is entitled to the declaration 
which is sought. Tho learned Subordinate 
Judge, after discussing the question of the 
conveyence from the point of view of its Dbe- 
ing a fraud against creditors, says —" [ 
would hold that the defendant No. 1 was 
privy to the fraud committed by the other 
defendant. So far as the plaintiff is concern- 
ed, the Kabala is void. I might, also, observo 
that the cirenmstances in the case indicated 
that the Kabala in question isa pure berami 
transaction.” If it were a pure benunu transac- 
tion, the property should, of course, be taken 
to be still in the possession of the judgment- 
debtor as his own property, or, at any vate, in 
the possession of the transferee on his bebalf 
and in trust for him. After that expression of 
opinion, the Subordinate Judge deals with 
the question of the inadequacy of consideration 
which appears to us to have some reference 
to the second paragraph, of sec. 53 of the 
Transfer of Property Act and to the presump- 
tion to be drawn from that as to the inten- 
tion with which a fraudulent transfer is made. 
The Subordinate Judge then concludes by œ 
finding that the facts which he has stated 
did not indicate that it was a bona fide deed 
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of sale. We think that, though the finding 
of the Subordinate Judge on what should 
have been a simple question of fact is not 
very clear, still it must be taken to be a find- 
ing that the conveyance in question was o 
benami transaction and nothing more. The 
dates of the deed of transfer and the attach- 
ment, and the relationship of the two defend- 
ants would point to that finding being correct. 
We think that the suit is and must be regard- 
ed as one under sec. 283 of the Code and the 
learned pleader for the appellant very pro- 
perly admitted that, in such a suit, the other 
creditors of the judgment-debtor need not 
necessarily be added and that the proper 
parties are before the Court in the shape of 
the attaching creditor, the judgment-debtor 
and the alleged transferee. That being so, 
so far as the appeal turns on the main ques: 
tion, it must fail. 

The Subordinate Judge has, however, given 
to the plaintiff a decree setting aside the 
order passed against her in the claim case 
which we have mentioned with a refund of 
the costs. That he had clearly no power to 
do. A suit under sec. 283, C. P. C., is not, 
in amy sense, an appeal but only one for 
declaration of the plaintiff's right. The 
Court does, in such a suit, interfere with any 
order which it might have passed under sec. 
281 or sec. 282. To that extent, the appeal 
must be allowed. 

The result, therefore, is that that portion 
of the decree of the lower appellate Court 
allowing to the plaintiff the costs in the 
claim case is set aside and in other respects 
the said decree is affirmed. The costs of the 
parties will be in proportion to their respec- 
tive success and failure, the appellant getting 
one-third of his costs and the respondent 
two-thirds. Costs in the lower Courts will 
also be in the same proportion, 

Appeal allowed tn part. 
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CALCUTTA HI 
MiISCELLANEOUS Cryin APP 


Mr. Justice Sh 

PRAN KRISHNA DH 

DEBTOR—APPEL 
versus 

JURAMONI CHOWK 

DECREB-HOLDER——RFSPO 

Limitation Act (XV of 1877), Seh. 
(1) —Step-in-aid of exrecutwrn—Applica 
holder Jor delivery of possession of prope 
by him. 

An application by the decree-holder for 
possession of property purchased by him a 
in execution of his decree is a step-im-aid 
tion within the meaning of Art 179 Cl. (4) 
of the Limitation Act, and the deerce-holdor 
a fresh starting pomt for limitation from tho 
the application 

Moti Lal y Makund Singh, 19 A. 477 and Sari 
v. Raj Kumar, 27 C 709, followed 

Suda Narda v, Kali Sankar, 10 C.W. N 28, 1efe 

to. 
Appeal from the order of the Distric 
Judge of Chittagong, dated March 28, 1908, 
affirming the order of the Munsif of Chitta- 
gong, dated December 18, 1907. 

Babu Dhirendra Lal Kastgir, for the Ap- 
pellant. 

Babus Mohendra Nath Roy and Krishna 
Prasad Sarbadhikari, for the Respondent. 

Judgment.---This appeal arises out of an 
order ‘passed by the District Judge of Chitta- 
gong on appeal from the lower Court holding 
that an application for delivery of possession 
by the decree-holder is a step-in-aid of exe- 
cution. 

It appears that in an execution case the 
decree-holder put up some property to sale 


“out of which 15 Rupees was realhzed and the 


execution case was struck off as partly satis- 
fied on the 18th February 1904. The pro- 
pety so sold appears to have been purchased 
by the decree-holder himself, and he asked by 
a regular petition to the Court to be placed 
in possession of the same on the 1st Septem- 
ber 1904 He, however, made no further ap- 
plication for execution until 24th June 1907. 
It is argued that the application for delivery 
of possession being merely a ministerial act, 
and the decree-holder having already obtain- 
ed all the satisfaction that he could obtain 
out of his first application which had been 
stvuck off on the 18th February, tho appli- 
cation of the lst September 1904 cannot help 
him. There is direct authority for holding 





































of Sariatoolla Molla 
But it is urged that 
Nanda Sarma v. Kali 
issents from Moti Lal 
, upon which the judg- 
Sartatoolla Molla v. Raj 
which we have just re- 
tly based. But we find 
in Sada Nanda Sarma v. 
jpat (2) lays down the true 
govern these cases; and as 
co pointed out in Sartatoolla’s 
f these decisions depend upon 
° circumstances of the case and 
1 nature of the application which 
Now the rule laid down in Sada 
(2) is that if the order is 
nd not simply ministerial, it is a 
id of execution, and it was precisely 
t ground that the payment out of 
oney, which had already been order- 
the Court to certain specified persons 
teable distribution of certain sale pro- 
ds, was held not to be a step-in-aid of 
ecution, becanse it was merely a ministerial 
ct which could be done by the officer of the 
| Court. Butin this case we find that the 
order for delivery of possession was an order 
' under sec. 819, C. P. C., and it cannot possi- 
bly be urged that an order under sec. 319 
can be passed or carried out by any person 
other than the presiding officer of the Court. 
It requires a judicial order from the Court 
| and it requires the judicial authority of the 
| Court to carry it out in the Mofussil. It is, 
< therefore, clearly a judicial order. We do n&t 

attach much importance to the formality of 
' striking off the execution proceedings when 
part satisfaction is obtained. This is merely 
done to avoid cases appearing in arrears in 
the Quarterly Returns. Jt has no particular 
judicial value inasmuch as the plaintiff is 
entitled to go on pursuing his remedy until 
his decree is satisfied. If he chooses to drop 
the proceeding altogether, then undoubtedly 
his application ought to be dismissed. 

We, therefore, think that in this case the 
learned Judge was right in holding that the 
application for delivery of possession was a 
step-in-aid of execution, and we, accordingly, 
dismiss this appeal with costs. 

We assess the hearing fee at two gold 
Mohurs. 

Appeal dismissed. 


(1) 27 C. 709 (2) 10C. W.N. 28. (8) 10 A. 447. 
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PUNJAB CHIEF COURT. 


Civ, Revistox No. 420 or 1907. 
July 31, 1907. 


Present :—My Justice Chatterji, ©. I. E. 
GOPAL SAHAI— PLAINTIFF —PETITIONER 


VerEens 
BELL—Dsrexpant-—~ResponDEnt. 


Cantonment House clecommodation Act (LI of 1902), 8+, 
21, £6, 28 and 84 —Military tenant and landlord--Con- 
stitution of Concnitiee of arbitration—Farlure toact by 
landlord's nominee-~Appointment of member by District 
Magistrate without notice- -Ultra vires act. 

When a Committee of Arbitration is convened un- 
der the provisions of Cantonment House Accommodation 
Act for settling a dispute between an owner of the 
house and his tenant and the nominee of the owner 
neglects to act, the owner must be given seven days’ notice 
to nominate another person in placo, of bis nominee., 
The omission to give notice is not a mere irregularity 
but a patent illegality. It isan act ulira vnes on the 
part of the Distnct Magistrato to appoimt another 
member in placo of the nomimee, if the conditions 
specified in provisos (7) and (ii) to section 26 of the Act 
aro not fulfilled. Such an appomtment is invahd 
and does not confer the status of member on the per- 
son appointed. There can be no legally constituted 
Committee of Arbitration without a nominated or a 
duly appointed member for the owner. Ibrahim v. Mu- 
meipal Committee of Lahore, 52 P. R 1900; Badri Das 
v Municipal Committee, Delhi, 90 P. R 1808 , Al: Mar- 
dan v, Municipal Oommittee of Kohat, 45 P BR, 1905; 
Nagar v. Municipal Committee of Dhandhuka, 12 B. 
490 ; Kadir Baksh v. Bhagat Ram, ‘71 P. R. 1888, Bham- 
bu Ram v. Chatta Mal, 144 P. R. 1894, referred to. 

Query Whether a Military officer who occupics a 
house without the owner’s permission, under protest 
about rent, isa tenant and can legally make a requi- 
sition to convene a Committee of Arbitration under 
Act II of 1902? 


Mr. Gurcharn Singh, for the Petitioner. 
No Legal Practitioner represented the Res- 


‘pondent. 


Judgment.—This was a suit in the Canton- 
ment Small Cause Court, Multan, for 
recovery of Rs. 240 being the rent for 
four months of a bungalow belonging to tho 
plaintiff and occupied by the defendant. Tho 
defendant pleaded that the rent was fixed at 
Rs. 40 a month bya Committee of Arbitra- 
tion convened under the Cantonment (House 
Accommodation) Act, II of 1902, and that 
nothing more is claimable. 

The Judge, Cantonment Small Cause Court, 
held that the award of the Committee was bind- 
ing, and decreed Rs. 160. In the present ap- 
plication the plaintiff asks that the decree may 
be revised under section 25 of the Provincial 
Small Cause Courts Act, 1887, on theground 
that the decision of the Committee of Arbitra- 
tion was ultra vires as (1) it was not properly 
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OPAL SAHAI v. BELL. 


conrened, and (2) was not properly consti- 
tuted, and is, therefore, not binding 


The material facts are briefly these. The 
plaintiff has n bungalow No. GO im the Multan 
Cantonment, and the defendant, Captain Bell, 
wishing to occupy it wrote to the Cantonment 
Magistrate on 21st March 1905, asking for a 
Committee of Arbitration to be conrened in 
order to fix the rent of the house, as he con- 
sidered the rent then fixed which was Rs. 60 
a month all the year round was too high. He 
also said ho was moving into the house under 
protest, and had written to the landlordto that 
effect. 


This was forwarded by the Cantonment 
Magistrate to the Commanding Officer of the 
Station on 22nd March. On 25th March the 
Commanding Officer passed an orderconvening 
the Committee of Arbitration under section 26 
(1) of the Act, vide Brigade Order No. 1068. 

The agent of the plaintiff was required to 
nominate a member for the Committee, but on 
27th March he wrote saying he had no power 
to do so without the order ofthe plaintiff. Ulti- 
mately, however, Me. M. N. Banerji, Pleader, 
Multan, appear» to have been appointed for the 
plaintiff, and he was informed by the Canton- 
ment Magistrate of the fact and requested “to 
attend the meeting of the Committee at the 
bungalow (No. 60) at noon of the following 
day. Mr. Banerji refused to act as he was 
engaged on that day but agreed to tho ap- 
pointment if another date was fixed for the 
meeting, ride, his letter, dated lst April 1905. 


The Arbitration Committee, however, met 
at the appointed time, and the District Magis- 
trate, who was er-officto the Chairman of the 
Committee, appointed Major Gordon, 
R. G. A member for the owner as Mr. 
Banerji bad declined to act. 

The award was made the same day, and 
Rs $80 a year was fixed as the rent, and the 
owner was further made lable for certain 
repairs. 

The plaintiff brought the swt on 8rd 
August 1905. Tt was dismissed on 31st 
October 1905, on the ground that no suit lay 
against the defendant. and that plaintiff 
should suetho Cantonment authority. This 
decree was reversed by Mr. Justice Kensing- 
ton on 12th November 1906, and the case 
remanded for decision on the merits. There- 
upon the Judge has passed the order under 
revision. : 


CASES. 















The objection as to th 
been properly conven 
that Captain Bell was 
owner when he asked for 
occupied the house under 
at the same time that he | 
mittee. The facts relatin 
are not quite clear on the 
am of opinion that the case 
of on the second objection, 11 
the latter. 

The essence of this objeeti 
plaintiff on the requisition of t 
authority nominated a member, 
who declined to act. The plainti 
ought to have been served wit 
appoint another in his place, aud on 
of his failure to do so within seven d 
the District Magistrate appoint one 
the place of the nominee of the own 
section 28, second proviso, clause (ri). 
as already stated, the order for convenin 
Committee was passed on 25th Mareh anc 
necting was fixed for the Ist April. 1 
Banerji received notice of appointment on 313 
March and conditionally declined that ver 
day. his objection being as to the time fixed 
and not to the office itself. 

It appears that the plaintiff never had seven 
days’ time allowed him to make a nomination 
as the date fixed forthemeeting precluded this 
being done or any notice or time to appoint 
nnother person in place of Mr. Banerji. The | 
result was that plaintiff was never able to 
exercise the right reserved to him by the nce- 
tion of the Cantonment Authorities and the 
District Magistrate. The appointment of Ma- 
jor Gordon by the istrict Magistrate was 
without authority. 

The Judge admits that seven days” notice 
should have been given to plaintiff under the 
Act, but considers that the irregularity does 

































“not vitinte the decision of the Committee of 
Arbitration. 
Tam unable after consideration to agree 


with the learned Judge. In the first place T 
consider that the omission was not a mere 
regularity but a patent illegality and an act 
ula cties on the part of the District Magis- - 
trate: for the conditions which authorize an 
appointment by him did not exist and the ap- 
potntment was not competent. Major Gordon, 
therefore, had no status as member on behalf of 
the plaintiff, and the Committee was really 
composed of only two members and was thus 




































It had, therefore, no 
the matter, to decide 
vened, and its decision 
k binding on any one. 
ly followsfrom a consider- 
the dates T have given, 
a special measure of thir 
special authority constitut- 
exceptional powers provided 
ich the ordinary legal rights 
heowner are set aside, and he 
the right of resort to Courts of 
it is absolutely essential to 
e safeguards preseribed by the 
rotection of the owner srights and 
comply with the procedure laid 
re Act did not contemplate nor au- 
ction being taken by two members 
requires three. Each of the three 
rs must be such as come within the 
k of the Act and no others can take their 
e. Ifthe member for the owner is not ap- 
ted. the Committee is no Committee, and 
less the member for the owner 1s appomted 
yy him or by District Magistrate under powers 
granted by the Act he is no member at all. 
This is why I regard the Committee as com- 
posed of only two members, and as such it 
had no legal existence and no powers of x 
Committee of Arbitration under the Act. 
Authority for the pusitions above stated is 
hardly required as they are obvious froma 
consideration of the principles of constimction 
of statutes. Act IL of 1902 is an enabling 
Act and introduces n new law directing cer- 
tain things to be done ina certain way and at- 
taching a special effect to acts sodone, [tis ob- 
vious the provisions are absolute and not merve- 
ly directory. The great principle regulating 
the interpretation of such a Statute is that 
where the agency created by the Statute acts 
inaceordance with the procedurelaid down for 
it. such acts have the effect and the finality 
which are given to them by the law. If, how- 
ever, it fails to comply with the essential re- 
quigites of such procedure, the acts are ultra 
vires and can be set aside ov disregarded by 
the Courts of law. “The conditions in an 
enabling Act which have been prescribed for 
the purpose of protecting ov benefiting the 
publie cannot be dispensed with “—Hard 
Cooke on Statute Law (rd Edition, 272). 
Thus it has been held that where Municipal 
Committees are authorized by law to do cer- 
tain acts for the better government and im- 
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provement of the area put noder their controls 
they may do such acts in the exercise of their 
statutory power even to the injury of private 
rights, and they cannot be interfered with, 
but if they violate the proper procedure pre- 
scribed for such acts, or use their powers cap- 
ricionsly and in an oppressive manner, their 
action cau be impugned and sat aside. See 
Ibrahim x. The Municipal Committee of Lahare 
(1). Badri Das v. Municipal Committee, Delhi 
(2), Ali Mardan v. The Municipal Committee 
of Kohat (3) and Nagar Valab Narsi v, Mumi- 
cipality of Dhandhuka (4). 

The best illustration of what I am saying is 
furnished by the interpretation of section 20 
of the Northern India Canal and Drainage 
Act by this Court. That section prescribes 
that certain acts of specified Canal authorities 
done in a certain manner are conclusive, 
Where, however, the procedure was not 
followed, this Cowt held that the order of 
the Canal authority was not binding and set 
it aside. See Kadir Bakhsh x. Bhagat Ram 
(5) and Bhambu Ram v. Chhatta Mal (6). 

The Committee of Arbitration is vested 
with exceptional powers which enables it to 
act in derogation of the rights of private 
ownership for certain purposes. The pro- 
cedure prescribed clearly has it m view that 
the owner shall have o representative in the 
Committee who shall protect his interests 
fairly and put the rights of his case before the 
Committee. Unless the owner is contumacious 
and wilfully declines or neglects to appoint 
a member, he hasthe right of such appoint- 
ment and a certain time is allowed to him to 
exercise that right. When he does not get 
the option of appointment and where in con- 
sequence he is practically unrepresented, a 
primary object of the procedure laid down by 
the Act is violated and the Committee is 
legally no Committee at all and its acts are 
void. The decision given by the Committee 
appointed in this caso is, therefore, not final 
under section 34 (3) of the Act. 

There is no estoppel under section 115 of 
the Evidence Act established against the 
plaintiff-petitioner which precludes him from 
contesting the decision. . 


f1) 52 P. R., 1800 
(2) 90 P. R. 1898. 
(3) 45 P-R 1905. 
(4) 12 B 490. 

(5) 71 P. R. 1888. 
(6) 144 P. R. 1894 
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HARI KISSEN BHAGAT V, BAJRANG SAHAI SINGH. 


The decree of the Judge based on the de- 
cision cannot stand. I get it aside and remand 
ihe case to him fora decision on the merits in 
accordance with law. 

Costs to abide the event. 

Application accepted. 





CALCUTTA HIGH COURT. 
REGULAR Cryin Apprats Nos. 272 AND 325 
or 1906. 

March 11, 1909. 

Present :—Mr. Justice Doss and 
Mr. Justice Richardson. 

HARI KISSEN BHAGAT AND OTHERS— 
DEFENDANTS 1 TO 8--APPELLANTS 
versus 
In No. 272 of 1906. 

BAJRANG SAHAI SINGH-—PLAINTIFF, AND 
OTAERS—DEFENDANTS-——RESPONDENTS. 

In No. 325 of 1906. 

KASHI PROSAD SINGH AND OTHERS— 
PLAINTIFFS AND OTHERS, DEFENDANTS— 
RESPONDENTS. 

Hindu Law-Widou—Erecution sale— Whether veidou s 
estate or whole inheritance passes—Legal necessit y-~ 
Pilgrimage to Benaree—Consent of reverstoner, no 
evidence of legal necessity—Doctrine of surrender 
applicable to sale, not to be extended to moitgage—Sale 
partially invalid for want of legal neceasity-~Whole sale 
to be set aside. 

The only sound method of testing whether at an 
execution sale the limited interest of a Hindu widow 
or the absolute inheritance passes, is to examine tho 
roal nature of the debts and to see whether or not they 
were incurred for purposes recognized as valid under 
the Hindu Law. Nanomi Babuasin v. Modhun Mohun, 
L. R.13 L A 1; 18 0. 21, referred to 

Pilgrimage to Benares, for the offering of pindas 
there, is not recognized as a legal necessity by the 
Hindu Law. 

Where a Hindu widow borrows money on mortgage 
of her husband’s estate, though the transaction may bo 
consented to by the next reversioner, such consent can- 
not have the effect of conferring on the deed a larger 
operation than 8 mortgage of the limited interest 
only, because the consent by itself is not sufficient to 
establish the oxistence of legal necessity. Bepin 
Behari Kundu v. Durga Charan Banerji, 36 C. 1086 
and Sham Sundar v. Achhan Kunwar, 21 A. 71; L. R, 
25 I, A 188, followed. 

The doctrine of surrender, upon which the validity 
of a sale, out and out, of the whole or any portion of 
the inheritance with the consent of all the immediate 
reversioners is based, cannot legitimately be extended 
to the case of a mortgage where the widow still retains 
the ownership of the property 

Where a sale by a widow is partially mvalid owing 
to absence of legal necessity, the whole sale must be 
set aside, the purchaser accounting for the mesno 
profits and the sums expended for legal necesmty 
being set-off against them. Deputy Commissioner of 

























Kheri v. Khanjan Singh, 29 
followed, 

Appeals from the de 
of Monghyr dated June 3 

Dr, Rash Behary GhA 
Chatter, Jatindra Nath 
Mohammad Ishfaq, for the 

Babus Umakali Mukherji 
and Khetra Mohun Sen, for 4 


Judgment. 

Doss, J.—This is an appeal WH 
of the three reversionary heii 
Singh to recover possession of ol 
of the inheritance after the 
widow, Dulhin Nawab Kumari. 
died in 1842 and Dulhin Nawab 
in the beginning of 1900. Nuit 
1904, out of which this appeal art 
instituted on the l4th December 1904. 
suit No. 511 of 1904, which is the sub 
the next appeal No. 325 of 1906, was ing 
ed on the 16th December 1904 by the 
reversioners, who claimed to recover possess 
of the remaining two-thirds share. Sham 
Singh had three brothers, Raghubir, Bhupa 
and Jagrup. They all predeceased Nawab 
Kumari. Of the sons of Raghubir, those, who 
have survived Nawab Kumari, are Kasi Prosad 
and Ram Prosad. They are the plaintiffs-in 
suit No. 509. Bhupal’s son, Behary, and 4 
Behary’s sons, Bishen Prosad and Kishen < 
Prosad, all predeceased Nawab Kumari, 
Jagrup left three sons, of whom only one 
Bajrang Sahai, who is the plaintiff in the 
present suit, bas survived Nawab Kumari. 

Thus when Nawab Kumasi died, Kasi í 
Prosad and Ram Prosad, the sons of Raghubir, \ 
and Bajrang, the son of Jagrup, were the 
only three reversionary heirs of Shamal Singh, 
each being entitled to a third share. 

The subject matter of the present suit is a 
four anna share of a certain mokarart tenure 
left by Shamal Singh, consisting of five.asli 
with appurtenant Dakhilt Mouzahs and about 
75 bighas of kamat lands. 

The defence of the defendant No, 1, Hari 
Kissen Bhagat, was that Nawab Kumari, 
from time to time, borrowed from him sums of 
money for legal necessity for which she exe- 
cuted two registered mortgage bonds, one 
dated November 26th, 1877, for Rs. 950, 
hypothecating thereby properties Nos. 1, ¥ 
and 8 of the schedule to the plaint, and 
another, dated July llth, 1882, for Rs. 1,775, 
hypothecating thereby properties Nos. 1, 





































a zurpeshgi ticcea patta, 
B89, in respect of pro- 
and 5, on receipt ofa 
s. 1.250. The patia was 
hears from 1297 to 1307 
1890 to 1900, and con- 
n for extension of the term 
Priod, in case the loan was 
min the original term. The 
1 further stated that he had 
ee on the first mortgage and, 
ereof, had purchased properties 
3. on February 12th in 1894, 
BO and that be had obtained a 
ee on the second mortgage and, m 
thereof, had purchased properties 
d5.,on September 13th. 1897, for 
0. He also alleged that the reversion- 
rs had attested those documents and 
Aken an active part in the loan transac- 

He pleaded that by virtue of the afore- 
tioned purchases he had acquired an 
Bolute interest in all the properties. 


The Court below has given the plaintiff a 
gcree for possession holding that, save and 
except certain sums, the debts were not in- 
curred for purposes of legal necessity and 
that what passed at the sales was merely the 
limited estate of the widow. The defendants 
have appealed. 


T do not propose to follow the Court below 
| into ita minute examination of the pleadings in 
the suits fonnded upon the mortgages, the 
proceedings held in execution of the decrees 
in those suits and the terms of the certificates 
issued in respect of the sales held under them, 
for in my opinion, the only sound method of 
testing what passed at those salos, whether 
the limited and qualified interests of the 
widow or the absolute inheritance, is to ex- 
amine the real nature of the debts, for which 
those mortgages were executed and to see 
whether or not they were incurred for pur- 
poses recognized as valid under the Hindu 
Law. 

Tn the somewhat analogous erse of the sale in 
execution of a decree against the hend of s 
joint Mitakehara family. the question as to 
what passed by the sale, whether the rights 
and interests of the father alone or the entire 
co-parcenary interest of the family, depends, 
as is laid down by the Privy Council im the 
case of Nanom? Babuasin v. Modhun Mohun (1), 

(1) 18.0.21;L,R.13T. A 1, 
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upon the nature of the debt, namely, whether 
or not it was incurred for valid purposes. 

With these remarks I shall proceed to 
examine the character of the debts secured by 
these mortgages. 

Now turning to this aspect of the case, I 
find that the sum of Rs. 950, which was the 
consideration for the first mortgage bond, 
(dated November 26th, 1877), was, according 
to that document, borrowed to pay off a debt 
of Rs. 300, due to Beni Singh under a bond, 
dated the 5th gatst 1297 fusl’, (May 27th, 
1872) and also to meet the necessary expen- 
ses of the widow. The bond of 1872 was an 
unvegistered simple bond in favour of Baij- 
nath Singh, said to be brother of Beni Singh 
who is referred to in the first mortgage bond. 
This bond does not mention the purpose for 
which the money was borrowed The defend- 
ants, however, have attempted to supply this 
omission by the testimony of two witnesses who 
have deposed that this money was borrowed 
to meet the expenses of a pilgrimage to 
Benares and the offering of pindas there. I 
do not think that any reliance should be 
placed on the evidence of these witnesses, 
because it seems to me very unlikely that 
they should have any recollection of an event 
which transpired nearly thirty-five years since 
and one in which they were not personally 
concerned. Moreover, even if these witnesses 
be believed, there iz, so faras I am aware, 
no distinct authority in favour of the position 
that pilgrimage to Benares is recognized as 
a legal necessity by the Hindu law. As 
regards the remainder of the consideration 
received for the first mortgage bond, I need 
only remark that the defendant's witness No. 2 
hag deposed that the money was employed to 
meet the personal expenses of the widow. 
But then it was said by the learned Valal for 
the appellant that though there be no proof 
that the consideration for the first mortgage 
was advanced to meet purposes recognized as 
legally necessary, the document was witness- 
ed by Raghubir who, at the date of that 
document, was according to the finding of 
the Court below, (a finding which has 
not been questioned in appeal), the sole re- 
versionary heir, and also by Behary Singh, 
the son of Bhupal and farther that the docu- 
ment was signed on behalf of the lady by, 
and the consideration of the bond was received 
through, the plaintiff. On these facts, it was 
contended that Raghubir consented to the 
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transaction and that his consent had the 
effect of transmuting what could otherwise 
have been a mortgage of the limited estate 
only into a mortgage of the whole inheritance. 
In further support of this position, stress 
was laid upon the words:-~"I, my heirs and 
successors are, and shall be, in every respect, 
bound by this writing,” which words occur in 
the bond. Iam unable to accept this con- 
tention as sound. We have not been referred 
to any direct authority in support of this 
contention. Assuming that attestation of the 
document by Raghubir may be taken as 
proving that he consented to the transaction, 
it seems to me that consent by itself is not 
sufficient to establish the existence of legal 
necessity, Bepin Behari Kundu v. Durga Charan 
Banerji (2), and in so far as it may be 
treated as corroboration of the evidence of the 
existence of such necessity, it can be of no 
avail here, for, as I have indicated, there is 
no other evidence on the subject to which any 
probative force can be attributed. Thirdly, 
in further regard to the contention that the 
mere consent of the reversioner, assuming 
that he consented, was sufficient, apart from 
any question of legal necessity, to validate 
the transaction as against the estate, refer- 
ence may be made tothe case of Sham Sunder 
Lal v. Achhan Kunwar (3), where a widow, 
holding a widow's estate in her husband’s 
property, had in 1877 executed, jointly with 
Achhan, Kunwar, her daughter and Enayet 
Singh, the minor son of that danghter, a 
mortgage bond in favour of a creditor without 
legal necessity. The mortgage bond was 
signed by the husband of Achhan Kunwar, 
under a power-of-attorney, executed in hig 
favour by the widow and her daughter. A 
similar mortgage bond had been executed in 
1881 by Achhan Kunwar and her son Enayet, ` 
who had then become of age. With reference 
to these two deeds, their Lordships of the 
Privy Council observed as follows :— In 
1877, neither Achhan Kunwar nor Enayet 
Singh (even if he had been of age) could, by 
Hindu law, mako a disposition of, or bind, 
their expectant interests, nor does the deed 
apply to any but rights in possession; and in 
1881 Enayet Singh was equally incompetent 
to do so, though the deed purports to bind 
future interest. To give validity to the bonds 
as against the estate of Kbairat Lal, the 
eh 35 0. 1086. 
3) 21 A. 7L; D. R. 25 I A. 188, 
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plaintiffs and appellants 
was legal necessity for 
a charge on Khairat’s este 
in advancing their money, 
credit on reasonable grou 
tions that the money was 
necessity.” This decision cH 
where a Hindu widow boi 
mortgage of her husband's 
the transaction may be cof 
consented to, by the next re 
consent or concurrence cannot 
of conferring on the deed a larg 
thana mortgage of the limited if 


I think that the dectrine of 
upon which the validity of a sale, on 
of the whole or any portion of the inh 
with the consent of all the immediate 
sioners is based, Bajrangi Singh v. 
karinka Bakhsh Singh (4), cannot legitit 
ly be extended to the case of a mortg 
where ex hypothese the widow still retains 
ownership of the estate, though subject to t 
liability created by the mortgage, nor can th 
validity of the first mortgage bond be reste 
on the doctrine of estoppel, for there was no 
representation whatever on the face of the 
bond and there is no reliable evidence of 
any representation aliunde that the money 
was required for any justifiable purpose, 80 as 
to bind the absolute estate. Even if there 
had been any such representation, Kasi 
Prosad and Ram Prosad, the plaintiffs in suit 
No. 511, would not have been bound by the 
act of their father, Raghubir, in attesting the 
deed, (Bahadur Singh v. Mohar Singh (5)), 
though in that case, Bajrangi, plaintiff in the 
present suit, might possibly have been bound 
by his conduct in the transaction and estopped 
from disputing the nature of the transaction 
if not its legal effect and validity. 


I am, therefore, of opinion, that the sale in 
execution of the decree upon the first mortgage 
could not and did not pass the absolute 
estate. 


As regards the second mortgage bond dated 
llth July 1882, the consideration thereof, as 
recited in it, is made up as follows — 


For satisfaction of the principal and interest 
due to the defendant No. |, on an unregis- 
tered simple bond, dated the 22nd Sraban 


(4) 30 A. 1; L. R. 35 I. A. 1 
(6) 244A 94,1 R. 271. A. 1, 
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, 1879) w. Rs. 649 
terest due on the 
, dated. November 
iaa a oa 535 
f the sum due on a 
age bond, executed 
zar Jhabbu Singh, 
kh 1288 fusli (May 
ae i Ws 367 
of rent to the land- 
vkaran’, and for meet- 
224 
Total Rs. 1,775 


bgistered simple bond, in favour 
mdant No. 1, dated 25th July 1879, 
fora sum of Rs. £00, recites that 
was taken for payment of interest 
der the first mortgage bond, dated 
ber 26th, 1877, and the remainder, Rs. 
to meet necessary expenses and expenses 
transplantation of seedlings, and 


ound interest. The mortgage bond, in favour 
of Thakur Jhabbu Singh, dated May 3rd. 1881, 
under which the sum of Rs. 301 was borrowed, 
recites that the money was taken for the pur- 
pose of defraying the expenses of Bhandara 
(the feeding of Brahmins etc) given after 
return from pilgrimage to Gya and for the 
purpose of digging a masonry well and the 
ceremonies connected therewith. Neither the 
socond mortgage bond, dated July 11th, 1882, 
nor the simple bond, dated July 25th, 1879, 
in favour of the defendant No. 1, nor the 
mortgage bond, dated May 38rd, 1881, is 
attested by the next reversioner Raghubir. 
Hence the purchase of properties Nos. 4 and 
5, in execution of the decree founded upon the 
second mortgage, was not and could not be 
supported before us. But it has been argued 
that the sums borrowed for payment of ront 
to the landlord and for meeting the expenses 
of the Bhandara and of digging a wellare debts 
incurred for purposes of legal necessity and 
form a legitimate charge on the estate. 

Under the zurpeshg: ticca patta, dated July 
10th, 1889, a sum of Rs. 1,250 was borrowed, 
out of which a sum of Rs. 475 was applied 
towards payment of arrears of rent due to the 
landlord, Rs. 295 was paid towards satisfac- 
tion of a debt of Rs. 125 due to Mode Narain, 
one of the sons of Raghubir, under a Rokka, 
dated 18th Baisakh 1288 (May 2nd, 1881), for 
Rs. 125, said to have been borrowed for 
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meeting the expenses of the Bhandara and in 
payment of certain other sums due to Kasi 
Prosad, one of the plaintiffs in Suit No. 571, 
and Bishen Prosad, grandson of Bhupal. and 
the remainder Rs. 480 was taken in cash for 
the personal expenses of the widow. Out of 
this sum, a charge 1s similarly claimed in 
respect of the sum of Rs. 466 odd actually 
applied towarda payment of rent due to the 
landlord. 

It has been held by the Privy Council, in 
the case of Deputy Commissioner of Kheri v. 
Khanjan Singh “(6) that where asale by a widow 
is partially invalid owing to absence of legal 
necessity, the whole sale must be se‘ aside, 
the purchaser accounting for the mesne pro- 
fits and the sums expended for legal necessity 
being set off against them. It appears 
from the evidence that in the Road Cess 
papers, the annual value of the 4 anna share 
of the mokarari properties of Nawab Kumari 
was assessed at Rs. 1,219. Besides the mokarart 
properties, the widow had 70 or 75 bighas of 
Kamat land in mouzah Sonepai, as appears 
from the evidence of the defendant No. 1 
himself. 

According to the evidence of the plaintiff, 
the annual income of the widow was between 
Rs. 1,200 and Rs. 1,500. According to the 
admission of the defendant No. 1 himself, the 
income was between Rs. 700 and Rs. 800. 
The defendant No. 1 has admittedly been in 
possession of the properties in suit from the 
date of the surpeshgt lease; he is liable to 
account for the profits received by him from 
the date of death of the widow, in February 
or March 1900, down to the I4th December 
1904, when the present suit was instituted, 
that is, for a period of nearly four years. 

Taking the income roughly at Rs. 1,000 
annually, the defendant No.1 has received 
nearly Rs. 4,000 during this period, that is, 
an amount which is far in excess of the total 
sum which the defendant can claim as valid 
charges on the properties. 

For the foregoing reasons, the judgment of 
the Court below is affirmed and this appeal 
dismissed with costs. 

This judgment governs appeal from original 
decree No. 325 of 1906. * 

RICHARDSON, J.—I agree generally in the 
opinion expressed by my learned brother in 
this judgment. 

Appeals dismissed, 

(6) 29 A. 881; L. R, 841. A. 72, 
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PUNJAB CHIEF COURT: 
Seconp Cryin Appear No. 1127 or 1906, 
March 23, 1907. 

Present :—Mr. Justice Reid. 
©. SAWAN SINGH-—PLAINTIPR— APPELLANT 
Cersus 


SANT RAM-—-DEFRNDANT— RESPONDENT, 
Custom——Pre-emption—Katra Amar Singh in Amrit- 
sar, a separate sub-dirision—.Vo pre-emption on sale of 
DURER, 


Katra Amar Singh is a separate sub-division in tho 
city of Amritsar and tho custom of pro-emption, 
in rospecb of sale of houso property by reason of 
vicinage, does not oxist thorem. 

Obiter. The term ‘sub-division’ includes what is 
known as a Katra in tho city of Amritsar. 

Sohava Mal v Chattu Mal, 154 P. R., 1882, followed. 

Labhu Singh v. Gurditta, 46 P. R. 1882; Mamon 
v. Ghaunsa, 99 P. R.1906 ; Attar Singh v Sant Singh, 
113 P. R., 1906, Lachman Dus v. Kashi Ram, 140 P. R, 
1906, anla Bakhsh v. Devi Ditta, 6 P. R. 1907; 54 P. 
W. R. 1907, roferred to. 

Further appeal from the decree of W. A. Le 
Rossignol, Esquire, Divisional Judge, Amritsar 
Division, dated 27th April, 1906. 

Pandit Bheo Narain, for the Appellant. 

Messrs Beechey and Duni Chand. 
the Respondent. 

Judgment.—The suit for pre-emption of 
a house in Kucha Kuttianwala was dis- 
missed by the Lower Appellate Court on 
the ground that the kucha forms part of 
Katra Amar Singh, a distinct sub-division of 
the city of Amritsar. In Blythe's map of 
4859 that kaira appears as a separate sub- 
division, and no authority to the contrary has 

been cited for the appellant. Mamon v. 
Ghaunsa (1), Attar Singh v. Sant Singh (2), 
Lachman Das v. Kashi Ram (8) and Maula 
Bakhsh v. Devi Ditta (4), cited by his pleader, 
do not help him, while Labhu Singh v. 
Gurditta (5) and Sohaca Mal v. Chattu Mal 
(6) also cited are against‘him. 

In Labhu Singh v. Gurditta (5) it was held 
that Katra Kanak Mandi, which appears on 
the map immediately to the east of, if not 
actually in, Katru Amar Singh, had been held 
by the Courts below not to be part of Kila 
Bhangian, and that pre-emption in respect of 
sale of houses in that katra had not been 
established. 

In Sohara Mal v. Chattu Mal (6) it was held 
that the term “sub-division” includes what 
is known as a katra in the city of Amritsar, 


(1) 99 P. R., 1906. (2) 113 P. R., 1906. 

(3) 140 P R. 1908. 

‘a 6 P. R. 1907; 64 P. W. R, 1907, 

5) 46 P. R.1882. (6) 154 P. R , 1882. 
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- In Civil Appeal No. 39 
Bench of this Cout held 
Singh was included in 
the judgment ib, was rema 
Singh was a Bhangi, round 
had been built. No attem# 
the appellant or his pleader 
to another Bench of this C 
thent here) to establish b 
evidence ov authority the 

Jhanda Singh includes, or i 
Katra Amar Singh, andthe maq 


The evidence on the record, brå 
notice, does not rebut the alleg 
Katra Amar Singh is a separate sa 
for purposes of pre-emption, and no 
in this katra, except that referred to 
Lower Appellate Court, has been cited. 
instance is not sufficient to discharg 
burden of proof. 

The appeal fails and is dismissed with 

Appeal dismiss 


CALCUTTA HIGH COURT. 
Crvi Appzan No. 26 or 1906. 
March 17, 1908. 

Present :—Sir Francis W. Maclean, Kr., 
Chief Justice and Mr, Justice Doss. 
PANCHANAN DAS MAJUMDAR 


TETEUS 

KUNJA BEHARI MALO AND OTHERS, 

Limitation Act (XV of 1877), Sch. IL, Art. 116— 
“ Contract in writing registered,’ meaning of—Whether 
signature of both parties xecessary—Lanrdlord and 
tenant—Pottah executed by lessor—Kabuhat not ere- 
cuted by lexsee—Pottah acted upon by parties—Contruct 
Act (IX of 1872), $. °73-—Cumpensation for breach of 
contract-—Hailure to pay assigned rent to superior 
landlord— Sale of terure—Damages too remote, 

Where a landlord executes a registered pottah 
while the tenant executes no kabtultat and both parties 
act upon the former as a contract between them, a 
auit arising from the breach of such contract falls 
within Art 116 

The words “ contract in writing” im Article 116 do 
not contemplate an agreoment in writing signed by 
both parties affected thereby. It is enongh if 
both parties assent to its trems and act upon it, though 
it is signed only by one of them  dmbalarana Panda- 
ram v. Vaguran and others, 19 M 52, followed; Kotap- 
pay. Talur Zamindar, 26 M. 60; Zamindar of Vina. 
nagram v. Behara Suryanarayana Patrulu, 25 M. 687, 
applied; Apaji Bapujt Kurgupi v. Nilkantha Annajt 
and others, 3 Bom. L. B 867, not followed 

Where a lessce fails to pay rent according 
to his agreement, to the superior landlord, and 
in consequence the tenure of his lessor is sold 
and the property lost tho lesseo is uot liable for the 
remote damages suffered hy the lessor owing to tho 







































co loss thus sustained by 
1 consequence of the default 
r himself ought to have paid 
soon as he discovered that 
18 covenant and made a default 


e decree of Babu Mahendra 
bordinate Judge, Khulna, 
ber 1905. 
ary Ghose and Babus Taruk 
vartt aml Bhujagendra Musi- 
pellant. 
ndra Nath Roy and Braja Lal 
ox the Respondents. 
Judgment. 
}.J.—This is an action upona cove- 
ed in a pottah dated the 27th of 
. By that pottah one Umesh Chandra 
‘ho admittedly was a benamidar 
principal defendant, defendant 
irish Chandra Dass.—and for the pur- 
of this argument Girish Chandra Dass 
een treated as the ecovenantor and the 
on liable under the covenant, --took an 
a pottah, for a certain term, of certain 
nd: and, the agreement between the lessor 
and the lessee was that the lessee was to pay 
to the superior landlords the rent which the 
“antiffs were bound to pay to them under 
eir contract with the superior landlords and 
make certain other payments. The cove- 
mb was that out of the hastbud of Rs. 2,487 
odd, the lessee was to have Rs. 100 every 
year to the end of the term for collection ex- 
penses : that out of the balance he was to pay 
the rent due to the Maliks, the amount being 
Rs. 1,234 annually ; that he was also to pay 
the Road cess and Public Works cess, matters 
with which we are not concerned to-day, and 
out of the hastbud of Rs. 2,487-6 he was also 
to make certain other payments, and to pay 
the ultimate surplus to the plaintiffs. The 
lessee did not execute the pottah. and no 
kabuliat was executed: but it has not been 
disputed that the only contract between the 
parties was that contained in the pottah. and 
the defendant No. 1 has always treated that 
as being the contract between the parties. 
The defendant No. 1 failed to pay the rent due 
to the superior landlord, and the plaintiff 
brought the present suit claiming to recover 
the amount due to them under the covenant 
as rent. It was held by this Court that they 
could not sue for the amount as rent, that 
they must sue for damages for the breach of 
the covenant I have referred to: and the suit 
was then remanded to the Subordinate Judge, 
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and the Subordinate Judge has allowed the 
plaintiffs a sum of between thirteen and four- 
teen thousand rupees, in veapect of damages 
for breach of this covenant. The defendant 
No. 1 has appealed: and, only two points have 
been submitted for our consideration. Both 
are points of law. Thefirst is that, inas- 
much as there was no default in making the 
payments within three years from the date of 
the suit, which was instituted on the 17th of 
April 1900, the suit is barred under Article 
115 of the second Schedule to the Limitation 
Act. The plaintiffs, however, contend that it 
is Article 116 and not Article 115 which applies 
to the present case, Article 116 giving them 
a period of six years instead of three years: 
and if the six years’ rule applies, there will be, 
at any vate, a substantin] gum due to them 
from the defendant. That is the first point. 

The second point is that the Subordinate 
Judge has proceeded upon an erroneous prin- 
ciple in measuring the damages. It appears 
that, after the defendant had failed to pay the 
rent due to the superior landlords, they sued 
the plaintifs who were his tenants. and re- 
covered the amount and in execution of their 
decree the tenures were sold and the plaintiffs 
consequently lost the: property. The Sub- 
ordinate Judge has held that defendant No, 1 
is liable for this loss under his covenant, and 
has assessed the amount at over Rs. 10,000. 
He has also allowed a sum of three or four 
thousand rupees in respect of the rents 
which the defendants ought to have paid 
to the superior landlords and which they 
failed to pay. The defendants contend that 
this is a wrong principle andthat the plaintiffs 
can only recover in respect of damages on the 
covenant the moneys which the defendant 
covenanted to pay to the superior landlords, 
with interest on the same. Those are the 
two questions we have to deal with. 

Upon the first question which is not free 
from difficulty, my view is that Article 116 
applies. The only contract between the 
parties was that which was evidenced by the 
pottah, the terms of which were accepted by 
the defendant and acted upon by him, although 
he did not sign the potiah nor did he execute 
any kabuliat, and, that contyact was in writ- 
ing and registered. Does it not then fall 
within the language of Article 116 as “a 
contract in writing registered ?° It is said 
that that Article does not apply, because the 
pottah was not executed by the defendant and 
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‘contract ’ must mean a contract executed by 
both parties. If there had been a kabuliat 
executed by the defendant No. 1 as ordinarily 
there would have been, no question could 
have arisen. But does the fact, as this is 
admittedly the only contract between the 
parties, make it less a “contract in writing 
registered,” because the defendant has not 
himself executed it P If it is conceded, as it 
is conceded, that this was the only contract 
between the parties, then, it is difficult to say 
that it is not a “contract in writing regis- 
tered.” The matter is not free from authori- 
ty, although there appears to be no authority 
in this Court. But there are two or three 
decisions of the Madras High Court which 
certainly support the view I have stated. I 
may refer to the case of Ambalarana Panda- 
ram v. Vaguran and others (1), where it was 
held that in a suit for rent accrued due more 
than three years before the date of the plaint, 
where it appeared that the contract between 
the landlord and tenant was comprised in a 
registered document which was signed only 
by the latter, the suit was not barred by lim- 
itation: in other words, that the case fell 
within Article 116. And, the learned Judges 
there say this. “In our opinion a contract 
which has, in fact. been registered is no less 
a contract in writing registered’ within the 
meaning of Article 116, because it bears the 
signature of only one of the parties in the 
absence of any statutory provision requiring 
the signatures of both parties.” The same 
view was taken, or at any rate the same 
principle was adopted in two cases reported 
in the twenty-fifth volume of Madras Series. 
The first is the case of Kofappa v. Vallur 
Zamindar (2), where it was held that the 
nudertaking in the mortgage was "an agree- 
mont in writing registered’ within the mean- 
ing of Article 116 of the Limitation Act and 
that consequently the claim was not barred. 
“The fact that the instrument was not signed 
by B did not take the caso out of the opera- 
tion of that Article.” I may also refer to the 
case of The Zemindar of Viztanagran v. Behara 
Suryanarayana Patrulu (8), at page 587 of the 
same volume, where the same view was taken. 
No doubt, a contrary view has been taken by 
the Bombay High Court in the case of Apaji 
Bapuji Kargupt v. Nilkantha Annaji and 
(1) I9 M. 52. 


(2) 25 M. 50 
(8) 25 M 587, 
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others (4), where it was 
“ contract in writing” co 
ment in writing signed b 
affected thereby. That vi 
words into the section whid 
found there. There is no 8 
in India which in order to 
No. 1 would make it necessar 
should have been executed by 
assent of the defendant No. 1 t 
the pottah has been clearly sub: 
the document has been acted upo 
though the point is not free fr 
I think the case falls within Articy 
that the suit is not barred by limit 

Then on the other point I am 
agree with the learned Subordinate Jul 
damages for the loss of the plaintiffs’ p 
which was attributable to their own defa! 
too remote. It was entirely their fault that 
allowed the property to be sold. The plain 
were primarily liable for the rent: and dira 
ly they found that the defendant No. 1 h 
broken his covenant and had not paid thé 
rents, they ought to have paid. If they have 
done so, the property would not have been 
gold and they would have sustained no loss. 
I do not think that the loss, which they sus- 
tained and which is attributable to their own 
default is the natural consequence of the de- 
fault of the defendant No, 1 to comply with 
his covenant. Itis reasonably clear, if we 
look at section 73 of the Indian Contract Act, 
that the plaintiffs were only entitled to com- 
pensation for any loss or damage which natur- 
ally arose in the usual course of things from 
the breach of the contract: and, illustration 
Cn) to that section supports this view. 

The result then is that the decree of the 
Subordinate Judge must be discharged, and 
the matter mmst go back to him to ascertain 
what sums the defendant No. 1 defaulted to 
pay under his covenant: and, those sums the 
plaintiffs are entitled to recover with interest, 
and both parties will be entitled to propor- 
tionate costs of this appeal, and also to pro- 
portionate costs of the suit. 

We are now told that there was a breach of 
the covenant to pay Rs, 200 a year for three 
years and Rs. 100 for the fourth year as rent 
due to the Malika, Moharajah Durga Churn 
Lalha and others. We are told now, I did not 
understand it before, that there has been a 
breach of that covenant also. If there has 

(4) 3 Bom. L. R. 667. 


AS, 























covenant, and if these 
aid, by defendant No. 1, 
ve had to pay them, then 
entitled to recover them 
o. 1 with interest. 


Case remanded. 


CHIEF COURT. 
APPEAL No. 635 or 1907. 
April 11, 1908. 
nt :—Myr. Justice Reid. 
AND OTHERS—D EFENDANTS— 
APPELLANTS 
versus 
IDAS AND OTHERS—PLAINTIFF8— 
RESPONDENTS. 
rent —Obsiruction of light and air bya perma- 
srection---Rulee of tdecizion—Teat of actionable 
nce --Remedy-- Pecuniary compensation or njune- 


Tn an action to remove a permanent obstruction to 

ght and air the general principles to be followed are -—~ 

(1) That the owner or occupier of a dominant tene- 

ent ig entitled to the uninterrupted access, through 

a ancient windows, of a quanhty of light, the measure 

f which is what is required for the ordinary purposes 

of inhabitancy or business of the tencment, according 

to the ordinary notions of mankind. 
(2) Whether the obstruction complained of amounts 
to an actionable nuisance. 

+ (8) That an obstruction is not actionable nuisance 
which neither lessens the letting or selling value of the 
house nor materially affects the comfort or convenience 
of the occupier according to 118 character-ag a resi- 
dence or a place of business or warchouse though a 

i large proportion of light and air previously enjoyed 

+ hag been lost. 

(4) That in case of an actionable nuisance pecuniary 
compensation does not afford an adequate relief. 

Colle v, Home and Colonial Starea Ld, L. R., 78 

{ L J.Ch. 484, Aine y, Jolly. L.R. T4 L "J. Ch. 174 ; 

/ Tigg ins y Betts, LR. 74 Lid. Ch. 621 and Kirpa 
Rum v. Gurbaksh, 2 P. R., 1893, followed. 

Chotalal Mohanlal v. Lallubhai Burchard. 29 B. 
157, not applied 


Further appeal from the decree of C. L. 
Dundas, Esquire, Divisional Judge, Ambala 
| Division, dated 29th December, 1907. 
Pandit Sheo Narain, for the Appellants. 
| Lala Dwarka Das, for the Respondents. 
i Judgment.—This appeal and C. A. 636 of 
1907 can be disposed of together, having been 
| disposed of by the Lower Appellate Court in 
one judgment, and the points raised in both 
being identical. The Lower Appellate Court 
has concurred with the Court of first instance 
in holding thatthe defendants-appellants’ wall 
has made the two lower storeys of the plaint- 
iffs-respondents ` building unfit for the pur- 
poses for which they wero built and used, and 
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in ordering tho defendants-appellants to re- 
move their wall, at the point at which it be- 
gan to interfere with the light and air of the 
respondents’ building, 8 feet 8 inches further 
from that building. making 10 feet 9 inches 
interval in all, having fixed an angle of 45 
degrees from the top of the wall as the angle 
which will admit sufficient light and air to 
the respondents’ ground-floor room window. 

The learned pleader for the appellants con- 
tended that the Lower Appellate Court has 
overlooked the true rule for decision in such 
cases, and that the angle fixed was arbitrary. 

I am unable to hold that the findings are 
opposed to the rules laid down by their Lord- 
ships of the House of Lords in Colls v. Home 
and Colonial Stores Ld., (1) and followed in 
Kine v. Jolly (2) and Higgins v. Betts (8). 

These rules are (1) that the owner or occu- 
pier of a dominant tenement is entitled to 
the uninterrupted access, throngh his ancient 
windows, of a quantity of light, the measure 
of which is what is required for the ordinary 
purposes of inhabitancy or business of the 
tenement, according to the ordinary notions 
of mankind, and that in these cases the ques- 
tion to be considered is, whether the obstruc- 
tion complained of amounts to an actionable 
nuisance, the actual user neither increasing 
nor diminishing the right: (2) that an ob- 
struction which neither lessens the letting or 
selling value of the house, nor materially 
affects the comfort or convenience of the occu- 
pier, does not, in law, justify an action, even 
though a large proportion of light previously 
enjoyed has been lost: that is, the interference 
with the access of light through the ancient 
windows of the plaintiff must be of such a 
character as sensibly to interfere with the 
comfort or convenience or usefulness of the 
building according to its character as a vesi- 
dence or a place of business or warehouse, or 
whatever else it may be, according to the 
ordinary notions of mankind, and unless it 
amounts to that, there is no cause of action, 
the mere deprivation of a certain percentage 
of light being insuficient for a suit, and in 
considering the sufficiency of the light, the 
locality and the light coming from other quart- 
ers should be considered. 


(1) L. R 78 L. J. Ch, 484; (L904) A. C.179; 90 L. 
T. 687; 53 W R. 30; 20T. L R. 478. 

(2) L. R.74 L J. Ch. 174; (1905) 1 Ch. 480; 92 
3 W. R. 462; 21 T. L. R. 128. 
J. Ch. 621; (1905) 2 Ch. 210; 921, 
5 


L. 
T. 850; 53 W. R. 549; 21 T. L. R. 552, 
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Farwell, J., in the case last cited, held that 


the test of nuisance was not how much light 
had been taken, and whether that was enough 
to materially lessen the enjoyment and use 
which the owner previously had of the honse, 
but how much was left and whether that was 
enough for the comfortable nse and enjoyment 
of the house according to the ordinary require- 
ments of mankind. The questions involved 
were considered at considerable length in 
Kirpa Ram v. Gurbaksh (4). Applying these 
rules to the findings of fact below, T see no 
reason for interferenee or for holding that 
pecuniary compensation would afford adequate 
relief. Ohotalal Mohanlal v. Lallubhai Sur- 
chand (5), cited for the appellants, does not 
help them, the issues remanded by the Bom- 
bay Court having been decided below. The 
order for the removal of the water spouts 
is obviously correct on the findings of 
fact. 

“The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


(4)2P.R 1893 
_ (6) 29 B. 167. 





CALCUTTA HIGH COURT. 

Srconp Cyu APPEAL No. 39 or 1907. 

- July 8, 1908. . 
Present :—Mx. Justice Mitra and 
My. Justice Bell 
RAM KISHORE GIR AND ANOTHKR— 
Ducren-HOLDERS—~APPELLANTS 
versus 
SURAJDHO PERSHAD—-JUDGMENT- 
DESTOR-—RESPON DENT. 

Transfer of Property Act (IV of 1882), s. 90-—~Afort- 
gage--Recovei y of balance due on mortgage—Corenant 
silent as to personal Linbility—ortgagor member of 
Mitakshara fanuly—Inability of son for father’s 
mortgage—Liubility co-extensive with assets received by 
son from deceased father—Jomb Hindu fumily—Oici 
Procedure Code (Act XIV of 1882), b. 244—Huwecution 
proceedings—Inguiry to to how fai debt necessary or not 
tainted with immorality. 

, If a person promises to pay a certain sum of money 
with interest and hypothecates certain property as 
security without any covenant that he would be per- 
sonally liable or without stating any mode of pay- 
ment, not even the modo indicated in the Transfer of 
Property Act as to sales of the mortgaged property, he 
is personally liable, and if the right is not barred 
by lumitation, a decree undor section 90 should be 
passed. Parbati Charan Roy v. Gobmda Chandra 
undu, 4 O. L. J 246, Kalee Pershad Singh Nundee v. 
Raye Kishoree Dossee, 19 W. R. 281, followed. 
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Narottam Das v, Sheo Purges 

183, 10 C. 740; Bunseedhur v 
distinguished Musuheb Zama 
14 A, 618, cited. 

Where property is mortgage 
is a member of the joint Mths 
father, thero should be no decre 
Transfer of Property Act, after th 
so far as the son might be pd 
but thero may be a decree against 
of the balance so far as he is in 
assets left by his deceased fathe 
Kundu v. Sebuk Chand Chowdhry, 
C. W N. 693, relied upon ` 

Where in a decree under s 90 of 
Property Act tho judgment-debtor is 
sonally liable and his liability extends 
asscts of his father as are liable und 
ghara law, 16 might be necessary to make 
in execution proceedmgs—Such mauiry t 
ducted under s. 244, O. P C.—uas to h 
balance of the decretal money is recoveral 
any property in the hands of the son, ic, w 
the decree would be binding on the son on the gi 
of tho debt having been a necessary debt or 
tainted with immorality, 


Appeal from the decree of A. Mellor, Esq. 
District Judge of Saran, dated Augnst 14 
1906, affirming that of Babu S. P. Bose, Firs 
Sub-Judge of that District dated June 
1906. 

Babu Kulwant Sahayfor (Babu Rajib Narain 
Sahay), for the Appellants. 

Babu Dwarka Nath Mitter, for the Respond- 
ent. 


“Judgment.— On the 8th August 1893, the 
defendant Babu Dasrathi Singh -executed a S 
simple mortgage in favour of the plaintiffs 
which contained an unconditional promise to 
pay the amount covered by the bond with 
interest on the 30th Bhado 1303, that is to 
say, the end of the Fusli year which would i 
correspond with 1896. A certain share of a \ 
semindart was hypothecated as collateral i 
security. There was, however, no express N 
covenant by the mortgagor to pay to the 
mortgagees any amount that should not be 
recovered by the sale of the mortgaged pro- | 
perty. The mortgagees instituted a suit on 
the mortgage on the 26th February 1899, 
that is to say, within six years of the expiry 
of the stipulated period of payment. They 
made the mortgagor and his son parties to 
the suit. Init, they asked for n decree for 
sale of the mortgaged property and if the 
sale-proceeds of the mortgaged property were 
insufficient to cover the decretal amcunt,-they 
asked that other properties of the mortgagor, 
Dasrathi Singh, might be made liable, A 
decree was passed for sale of the mortgaged 
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n 88 of the Transfer of 
ortgaged property was 
ceeds were insufficient to 
rigage debt with interest 
rigagees then applied for 
tion 90 of the Transfer of 
e original mortgagor was 
e plaintiffs ought to have 
er under section 90 against 
prayed for in the original 
ut in, however, in their peti- 
of both the mortgagor and 
efendant No. 2. Hither during 
of this proceeding or shortly 
cision of the first Court, the mort- 
and the second defendant, his son, 
survivor under the Mitakshara Law 


e Subordinate Judge in whose Court the 
ication under section 90 was presented 
o to the conclusion that no decree under 
ection 90 of the Transfer of Property Act 
ronld be made, inasmuch as there was no 
xpress covenant in the mortgage for the 
orbgagor to pay the balance of the mortgage- 
debt, if the sale-proceods were insufficient to 
satisfy the mortgage-debt. The application 
was accordingly dismissed. The mortgagees 
' appealed from the order of the Subordinate 

Judge. The District Judge upheld the deci- 

sion of the Subordinate Judge. In appeal 

before the District Judge, the only person 
| who was respondent was the son, the second 
defendant. 

A second appeal has been preferred to this 
Court from the decision of the learned Dis- 
trict Judge. 

The first point argued before us relates to 
the right of the mortgagees, to proceed per- 
sonally against the mortgagor as provided 
for in section 90 of the Transfer of Property 

‘Act. The lower Court relied for its decision 
against the mortgagees on two cases namely, 
` Narottam Dass v. Sheo Pargash Singh (1) and 
Bunseedhur v. Sujaat Ali (2). The attention 
of tho lower Court was also drawn to the 
decision in Musaheb Zaman Khan v. Inayat-ul- 
lah (3), but the Court's attention was not 
drawa to other cases in this Court, namely, 
Kalee Pershad Singh Nundee v. Raye Kishoree 


Ne 


Dossee (4) and Parbati Charan Roy v. Gobinda ` 


Chandra Kundu (5). In both the latter cases, 


1) 10 Cal. 740; L. R. 11 L A. 83. 
2) 16 0. 549. (3) 14 A. 518. 
4) 19W. R 281. (5) 4.0, L. J. 246. 
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the learned Judges had to construe documents 
similar to the document in the present case 
and they came to the conclusion that it was 
not necessary that there should be an express 
covenant to pay, if the mortgage property 
was not sufficient to satisfy the mortgage 
debt. The defendant’s personal liability, the 
learned Judges held, arose assoon as the money 
was received and a promise made to pay tho 
money. This is in accordance with the view 
which has been taken in England in similar 
cases, Mr. Justice Mookerjee who delivered the 
judgment in Parbati Charan Roy v. Gobinda 
Chandra Kundu (5) discussed all the cases on 
the subject and distinguished it from the 
cases of Narottam Dass v. Sheo Pargash Singh 
(1) and Bunseedhur v. Sujaat Ali (2). Tt is 
not necessary for us to enter at length into 
the discussion on the question as to whether, 
on the execution of a bond like the one in the 
present case, the personal liability of the 
mortgagor to puy arises or not. We may, 
instead of lengthening our judgment, refer to 
Mr. Justice Mookerjee's elaborate judgment. 

We have no doubt, both on principle and 
authority, that if a person promises to pay 
a certain sum of money with interest and ` 
hypothecates certain property as security 
without any covenant that he would be per- 
sonally liable or without stating any mode 
of payment not even the mode indicated in 
the Transfer of Property Actas to sales of 
the mortgaged property, he is personally 
liable, and, if the right is not barred by 
limitation, a decree under section 90 should 
be passed. The contention, therefore, of the 
vespondent that no personal liability to pay 
arises on the covenant in the bond, cannot be 
allowed. 

But, then, arises the question as to whe- 
ther the present respondent is personally 
liable. He was not the mortgagor and, in 
the plaint, no relief was asked for against 
him except the salo of the mortgaged pro- 
perty. He was a member of a joint Aitak- 
shara family with his father. The joint 
family property might be sold, if mortgaged 
by the father, as the debt was not for im- 
moral purposes. There should, therefore, be 
no decree against the present respondent 
under section 90 of the Transfer of Property 
Act, so far as he might be personally concern- 
ed; but there should be a decree against him 
for realization of the balance so far as he jg 
in possession of assets left by his deceased 
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father. The case would come within the 
ruling laid down by a Full Bench of this 
Court in Amar Chanda Kundu v. Nebak 
Chand Ohoudhury (6). It might be necessary 
that an enquiry should be made in the execu- 
tion proceedings as to how far the balance of 
the decretal money was recoverable from any 
property in the hands of the present respond- 
ent, t.e, whether the decree would be bind- 


ing on the son on the ground of the debt 


having been a necessary debt or not tainted 
with immorality. The enquiry, if any be 
necessary, should be conducted under section 
244 of the Code of Civil Procedure. The 
respondent, however, as we have said, should 
not be made personally liable except as to 
such assets of his father as ave liable under 
the Alvtakshara law. The decree made by 
the lower Court is accordingly modified. The 
case should go back to that Court for dealing 
with it in the manner indicated above. We 
direct that each party do pay his or their 
own costs in this Court. The costs incurred 
by the mortgagees in the lower Court as well 
as subsequent costs would be added as costs 
in the cause. 


Decree modified. 
(6) 840. 642 (F. B.); 11 C. W. N. 593. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 548 ov 1908. 
November 9, 1908. 

Present :—My. Justice Robertson and 

Mr. Justice Rattigan. 

BADAN SINGH—Convict—APpPELLANt 
versus 
KING-HMPEROR-Proskcvror—Reseon DENT. 

Criminal Procedure Code (Act V of 1898), s». 16-4, 
864 and 63838-—Hiidence Act (I of 1872), section 26. — 
Confersion—Admissibility of confesion before Magis- 
trate of Nate State ,ecorded by his reader 

A. confession duly taken in the immediate presence of, 
und signed by, a competent Magistrate of a Native State 
and certified by him to havo been read over and ex- 
plained to the accused is admissible m evidence agninst 
the accused on his trial m British India, but such a 
confession is not entitled to the same weight asa 
confession recorded by a British Magistrate in strict 
compliance with the terms of the Code of Criminal 
Procedure, Act V ef 1898. 

Bhola v. King-Emperor, 6 Cr. L, J. 877; 8 P. R, 1907, 
Or. , 88 P. W. R. 1907, Cr, followed. 

A. confession not actually taken down by a Magis- 
trate himself, as in this case, can be proved by examin- 
ing the Magistrate as a witness—such an irregularity 
is curable under section 638, Criminal Procedure Code, 
1808. 
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resident of Mauza Mandahall 
State, has been convicted f 
Judge of the Amritsar Divisio! 
the nuanimons opinion of the a 
murder of one Khiwan Singh, d 
over 60 years of age. 
to have been committed on or al 
November 1907, and the deceas 
Singh was the cousin of the aceng 
accused is a young Jat of 28 years of 
as he bas been sentenced to death, tha 
comes before us, not only on his appeal 
also under section 374 of the Criminal P 
cedure Code. 

The facts which we take to be established 
upon the evidence before us are as follows — 
(1) Some four or five days before thy 
Dasahra 1907, the accused and thd 
deceased had left the village of Mari 
Man with five head of cattle of some- 
what exceptional quality and the ob- 
ject which the deceased had in view 
was to obtain prizes for these animals 
nt various local fairs. The evidence upon 
this point consists of the statements 
of Jiwan Singh (P.W.2) the brother 
of the deceased; Waryam Singh 
(P. W. 3) and Rajada (P. W. 4). 
These witnesses depose to the facts 
that Khiwan Singh and the accused 
went off with the cattle together, and 

that neither returned to Mari Man ; 
(2) Dewa Singh (P. W. 5) and Charagh 
Shah (P. W. 6) depose to the fact 
that on or about the night of Diwali 
1907, they saw the accused (whom 
they identify) with two other per- 
sons at Jandiala; they further identi- 
fied the corpse found in the pond 
on the 6th November as that of one 
of thethree persons whom they saw the 
previous evening. Dewa Singh’s evi- 
dece is to the effect that on the even- 
ing previous to the Diwali he had seen 
three men in the takta under a bor 
tree, that they had five head of cattle 
with them and said that they had 
come from Phul Mehraj (a group of 
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includes Mausa Mari 
object of getting prizes 
d that he identified the 
the accused as two of 

This evidence, is sub- 
oborated by that of the 


l W. 18) who are related to 

and belong to his village, 

at some 8 or 9 days after 

%, accused arrived at the village 

the cattle of Jiwan and Khiwan 

that he informed them that Khiwan 

died at Jandiala; that he (the 
cused) was taking the cattle to Mari 
anand that he intended to return 
and take the ashes of the deceased to 

Hardwar. The accuged never return- 

ed to the village, nor did he take the 

cattle to Mauza Mari Man. 

(4) Two witnesses, Kala Singh, son of 
Hira Singh (P. W. 9) andKala Singh 
son of Sobha Singh (P. W. 10) depose 
that they are residents of Mauza 
Bhaini, which is situate one mile from 
Mauza Mari Man: that they knew the 
cattle of Jiwan and Khiwan; that 
they happened to be at the Amritsar 
cattle fair at Dricali 1907, and there 
recognised the cattle which were in 
the possession of one who called him- 
self Harnama; that later on, the 

J accused came up and in answer to in- 

qauiies stated that Jiwan and Khiwan 
j were ill at Mauza Mari Man. 
} (5) On the 6th November 1907, the 

J body of an old man was found in a 

pond at Jandiala, and was subsequent- 
ly identified by the witness Dewa 
Singh (P. W, 5) as that of one of the 
three men whom he had seen with 
the cattle the previous evening. He 
at once informed the police that these 
men had said that they came from 
Phul Mehraj, some 80 miles distant, 
and this gave the police a clue upon 
which they forthwith set to work. 

According to the medical evidence, it is 
beyond all doubt that the deceased 
was strangled to death prior to his 
body being thrown into the water. 

(6) Acting upon the clue given to them 
by Dewa Singh; the police made in- 
quiries at Phul Mehraj. There they 
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heard that the deceased, Khiwan, had 
started off in company with the 
accused who was @ resident of Man- 
dahar in the Faridkot State. They 
therefrom proceeded to the latter 
village and found that the accused 
had been there with certain cattle, 
but that he had since disappeared. 

(7) On the 13th March, (i. e., after 
about 4 months from the date of the 
finding of the corpre) the accused was 
arrested by the Patiala Police at 
Bhatinda, on information supplied by 
one Anokh Singh, bantah, who had 
heard that a reward was offered for 
his capture. 

(8) The accused was taken by the 
Patiala Police on the next day (e., 
the 14th March) to Lala Shankar 
Lal, a Magistrate of the Patiala State 
and made a detailed confession in 
which he admitted having killed 
Khiwan with the assistance of one 
Harnama. This statement was taken 
down, according to Lala Shankar Lal, 
who gave evidence npon the point be- 
fore the committing Magistrate, by 
the Magistrate’s Munshi, but in the 
presence of the Magistrate. Lala 
Shankar Lal explains that the accused 
made his statement in “Jangli” but 
adds that the Munshi put it down in 
Urdu, the whole statement being sub- 
sequently read out and explained to 
the accused. The thumb-mark of the 
accused was taken on the document 
50 prepared and the Magistrate added 
a certificate signed by himself to the 
effect that the confession was made 
in his presence, was read over to the 
accused, and admitted by him to be 
correct ; that he (the Magistrate) be- 
lieved it to be made voluntarily and 
that no police were present when it 
was made and that the accused's 
handenffs were taken off when he wag 
making the statement. The Magis- 
trate (Lala Shankar Lal) was called as 
a witness before the cpmmitting Magis- 
trate and deposed to the above effect. 

This confession has been retracted and the 
accused asserts that he made no statement at 
all before Lala Shankar Lal. He states that he 
was drugged and that the Munshi took down 
merely what the Police stated, 


` 
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Sach then is the evidence in the caso, and 
naturally the learned counsel for the accused 
has in the first place endeavoured to have this 
confession ruled out of Court, for (ashe ad- 
mits) if it be accepted as admissibile, there 
can be no question that the accused's guilt 
is established. Inthat event the confession 
read with the other evidence to which we 
have veferred, can leave no doubt that the ac- 
cused killed Khiwan and thatthe body dis- 
covered in the pond at Jandiala is that of 
Khiwan. The question then is whether this 
confession is admissible in evidence P We may 
at once clear the ground by saying that we do 
notfor one moment believe that the accused did 
not make the statements substantially in the 
form recorded. There is nothing whatever on 
the file ov in the police papers to suggest that 
the Patiala Police on the 14th March 1908, had 
any knowledge of accused's actions and move- 
ments in November 1907, and they certainly 
knew nothing of the sale of the white cow at 
Amritsar for Rs. 15 to a Brahmin at the 
Diwali fair. In this particular the confession 
of the accused has been found to be fully 
borne out by the entry in the Municipal Sale 
Registers of the Diwali fair of 1907. In our 
opinion, the accused actually made the state- 
ments recorded by the Magistrate's Munshi 
in the Magistrate's presence. 

On the other hand it may be conceded that 
the confession was not recorded in exact com- 
pliance with the provisions of sections 164 
and 364 of the Criminal Procedure Code, in- 
asmuch as it was not actually taken down by 
the Magistrate himself. But we think this 
irregularity is fully covered by section 533 
of the Code, and asthe Magistrate has de- 
posed that the confession was taken down 
in his presence, that the accused made 
that confession and that he subsequently 
acknowledged that it correctly represented 
what he had said, we feel that we must accept 
it as a genuine record of what took place. A 
confession made to a Magistrate in a Native 
State is admissible in evidence in a trial in 
British India if it is duly recorded in proceed- 
ings under, and in the manner re- 
quired by, the Gode of Criminal Procedure; 
Bhola v. King-Emperor (1). This being so the 
confession is none the less admissible merely 
because the provisions of the Code have not 
been in every respect strictly observed, pro- 
vided that the accused has not thereby been 
(1) 8P.R. 1907, Cr. ; 88 P.W.R. 1907, Cr.; 6 Or. L.J. 877, 
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prejudiced on the mer 
fact that the accused 
proved by evidence 
Code), In this case we 
Lala Shankar Lal, that 4 
made by the accused, and 
the accused has in any wis 
to his defence on the merid 
ment was actually written 
trate himself but by the 
taken in the immediate presen 
trate, was signed by the latter 
ed by him to have been read over 
ed to the accused. 

We are quite willing to admit t 
fession so recorded is not entitled td 
weight as a confession recorded by 
Magistrate in strict compliance with thé 
of the Code, and we should certainly 
hesitated to convict the accused upon 
confession before us, had it stood alone. B 
the case against the accused does not by an 
means rest merely on that confession, though 
undoubtedly the confession does very ma 
terially corroborate the other evidence. 
iss proved beyond all possible doubt that 
accused started off with Khiwan and the 
cattle from Mari Man, that he was seen on 
the 5th November at Jandiala with a person 
whose dead body was discovered in a pond at 
Jandiala on the 6th November; that he ad- 
mitted to his own relatives that Khiwan had 
died in his presence and in his company at { 
Jandiala ; and that he was subsequently seen 
with Khiwan’s cattle at Amritsar and gave a | 
false explanation to account for the absence of 
either Jiwan or Khiwan. We have the fur- 
ther fact that ho absconded and could not be ^, 
found for some 43 months after the discovery `, 
of Khiwan’s body. 

Some argument was addressed to us as to 
the absence of any proof that the body found i 
at Jandiala was that of Khiwan. Possibly 
some difficulty might have arisen in this res- 
pect had not accused himself informed Hukam 
Singh and Karm Singh that Khiwan had died 
at Jandiala, and had he not confessed that he 
(and, as he says, Harnama) had killed Khiwan 
near that village. As it is, we have no 
doubt that the corpse found in the pond was 
that of Khiwan. 

Taking all the evidence into consideration, 
we agree with the Sessions Judge and the 
assessors that the guilt of the accused has 
been fully established, It may be, though 
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d the accused’s own 
the theory, that he was 
er by another man, but 
not such assistance, it 
an active part in putting 
ne motive being no doubt, 
. The accused hoped to 
Khiwan’s relative that the 
a natural death. This was 
dto Hukam Singh and Karm 
at once accepted by them and 
y, have been equally accepted 
ed's brother, had not the body 
een discovered in the pond. 

as we can judge, the murder was 
din cold-blood and with premedita- 
we can find no ground for interfer- 
ith the sentence awarded by the Sessions 
e. We, accordingly, reject the appeal and 
rm the sentence of death. 

£ Appeal rejected, 





CALCUTTTA HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL Nos. 228 anp 238 
or 1907. 

November 20, 1908. 
Present -——Mr. Justice Caspersz and 
Mr. Justice Coxe. 
KARMA URAON AND ofHERS——DEFENDANTS-— 
APPELLANTS 
VETSUs 


BARAIK DEBI DOYAL SINGH— 


PLAINTIFF—RExPONDENT. 
Chota Nagpur Landlord and Tenant Act (I of 1879 
} B.C), s 444, 62, 77---Suit for rent struck off --Fresh 
suit within ate months- Any rent,” meaning of- - 
“ Struch of,” meaning of —Inter pretation of Act--Lanu- 
tation Aot OXY of 1877), s. 4—Limitation. 

In Murch 1906 the plaintiff sued for the rents of 
1059 to 1961. Issuos wore framed and the 18th May 
1906 was fixed for hearing On that day, the Deputy 
Collector recorded the order. “ Plaintiff absent, 
atruck off, section 62 Chota Nagpur Tenancy Act”. 
The same day the plaintiff applied for restoration of 
the case but his application was rejected. In June 
1906 the plaintiff without waiting for the expiration 
of the period of six months mentioned in section 44 
A of the said Act, imstituted fresh suits to recover 
arrears of rent for the years 1960, 1961 and 1962 
It was contended in defenee (1) that the second 
guit was barred by section IH A of the Act ---(2) that 
the order of the 18th May 1906, under section 62, 
was in error, and that it was m reality an ordor 
ander the second clause of rection 77—-(8) that 
tho plaintiff should have pursued his other remedios 
under sections 66, 67 of the Act and by way of 
review.—(4) that, at any rate, the frosh suits for the 
arrears of 1062 were incompetent, 
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Por Citaperss, J. --Held, overruling all tho four con- 


-tentions ~~ 


(1) That as no issue was tried and: determined by 
the Deputy Collector on the 18th May 10906, the 
orders striking off the suits were appropriately passed 
under the firat clause of section 77 read with section 
62 Consequently, the only remedy open to tho 
plaintiff was to proceed by way of fresh suits, 

(2) That the provisions for the limitation of fresh 
suits, referred to m section 62 of the Act, are contam- 
ed im sections 42- 45, and not in section Lk. 

The period of limitation means the period during 


. Which action may be taken: section 4b A. refers to a 


period darmg which action may uot be taken, and 
euch a restrictive section is not covered by the 
general rule laid down by section 4 of the Limitation 
Act (XV of 1877). Section +b A restricts the Court's 
jurisdiction rather than the plaintiff's right of suit, 
tho latter exists though it 18 m abeyance for Bix 
months, 

Sechon +4 A. must be construed strictly, that is, 
in favour of the plaintiff, because it encroaches on his 
ordinary right to sue for arrears of rent 

The plain meaning of section 44 A, is that when a 
landlord has instituted a suit for the recovery of any 
rent, he shall not institute another suit for the re- 
covery of any ront subsequently accrued due until 
after sıx months from the date of the institution of the 
firat suit. 

The words “any rent” which occur twice in 
section 44 A, must be literally interpreted to refer, 
respectively, to any rent covered by the previous suit 
and any rent covered by the second suit, and, ez 
matura rei, the subject matter of the respective suits 
muat be different. 

Itis only in the case ofa fresh suit, which the 
plaintiff is permitted by section 62 to bring, that tho 
rent arrears claimed may be the same as in the smt 
struck off The words “struck off” mean that the 
sint has and never had any existence: they imply 
that the suit is withdrawn as in section 878, Civil 
Procedure Code. Vurajlal v, Shomeshwar, 29 B. 219 
(225), cited analogically. 

Por Core, J.—Section 44 A. isnot a “ provision for 
tho limitation of suits” within the meaning of sec- 
tion 62. 

If the law requires a suit to be brought after one 
special date and before another date, both dates are 
really limits of the period within which the sait may 
be instituted ; anda provision which fixes tho first 
dato really limits the suit juat as much as the pro- 
vision thut fixes the second date. 

The word “limitation” has acquired, by custom, a 
technical meaning ; and tho Legislative authorities, 
in framing section 62 intended only to refer to the 
latest date by which a suit might be instituted. 

The effect of striking off a suit under section 62 is 
not that the suit was never instituted at all ; and that 
a second suit is a new suit and not a contmnation of 
the first suit. 

An Act ought to be construed se as to give, as far 
ag possible, their full meaning to all its provisions. 

If section 444 A. bo construed against the landlord 
it does not conflict with section 62. But if ıt be con- 
atrued against the tenant it overrides that section 


Appeal from an order of W. H. Vincent, 
Esq., Judical Commissioner of Chota Nagpur, 
dated April 9, 1907, reversing that of Moulvi 
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M. Hamid, Deputy Collector of Ranchi, dated 
November 16, 1906. 

Babu Joges Chandra Dey, for the Appellants. 

Babu Nalini Ranjan Ohatterji, for the Res- 
pondent. 

Caspersz, J.-- In these second appeals by the 
defendants the substantial question raised is 
whether the plaintiff's suits to recover arrears 
of rent for the Sambat years 1960, 1961, 
1962 should have been dismissed as being in 
contravention of the provisions of section 44 
A. of the Chota Nagpur Landlord and Tenant 
Procedure Act, 1879. Section 44 A, which 
was added by Bengal Act V of 1908, runs 
thus. ‘ Where a landlord has instituted a 
suit, or applied for certificate under section 
155, against a raiyat or a Mundari khunt- 
kattidar, for the recovery of any rent of his 
tenancy, the landlord shall not institute an- 
other suit or apply for another such certi- 
ficate against him for the recovery of any rent 
of that tenancy until after six months from 
the date of the institution or making of the 
previous suit or application.” 

It appears that the plaintiff, in March 1906, 
sued for the rents of 1959 to 1961, and alleg- 
ed that some rent for 1962 had been deposit- 
ed by the defendants. Issues were framed, 
and the 18th May 1906 waa fixed for hearing. 
On that day, the Deputy Collector recorded the 
order. “ Plaintiff absent, struck off, section 
62 Chota Nagpur Tenancy Act.’ The same 
day the plaintiff applied for restoration, and 
asserted that he and the defendants had been 
present at the time of hearing, but the 
Deputy Collector dechned to accede to the 
application The plaintiff, then, in June 1906, 
without waiting for the expiration of the 
period of six months mentioned in section 
44 A, instituted the fresh suits giving rise 
to the present appeals. Therenpon, the 
Deputy Collector held the suits to be barred 
by the provisions of this section, but on 
appeal the Judicial Commissioner has held 
that the suits were not barred. 

The contentions raised by the learned Vakil 
for the appellants-defendants are these -— 
(1) That the second suits were barred by 
section 44A of the Act.—(2) That the order 
of the 18th May 1906, under section 62, was 
in error, and that it was in realty an order 
under the second clause of section 77.— (3) 
That the plaintiff should have pursued his 
other remedies under sections 66, 67 of the 
Act and by way of review.—(4) That, at any 
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rate, the fresh suits for 
were incompetent. 
There is no substance 
and fourth contentions. 
section 77 provides that 
day, one only of the pa 
issue may be tried and då 
absence of the other party, 













Collector on the 18th May 1904 
striking off the suits were appro 
ed under the first clause of sect% 
with section 62. Consequently, tH 
medy open to the plaintiff was to P 
way of fresh suits. and if those su 
maintainable, he could properly inc 
his claim all arrears of rent then accrue 

The only substantial question, therefor} 
that embodied in the first contention, and 
is narrowed to this, whether section 62 13 
controlled by section 444. I think not. 

Section 62 provides that, “Jf on the day 
fixed by the summons or proclamation for the 
appearance of the defendant, or on any subse- 
quent day to which the hearing of the case ` 
may be postponed prior to the recording 
of an issue for trial as hereinafter provided, 
neither of the parties appear in person or by 
an agent, the case shall be struck off, with 
liberty to the plaintiff to bring a fresh suit, 
unless precluded by the provisions for the 
limitation of suits contained in this Act.” 

The plaintiff was at liberty, on the 18th 
May 1906, in terms of section 62, to bring 
fresh suits ‘unless precluded by the provi- 
sions for the imitation of suits contained in 
this Act.’ Those provisions are contained in 
sections 42—45 and not, in my opinion, in 
section 44A. The period of limitation means 
the period during which action may be taken: 
section 44A. refers to a period during which 
action may not be taken, and such a restric- 
tive section is not covered by the general 
rule laid down by section 4 of the Limitation 
Act. In my opinion, section 44A. restricts the 
Court's jurisdiction rather than the plaintiff's 
right of suit; the latter exists though it is in 
abeyance for six months. 

Section 44A. must, also, be construed strictly, 
that is, in favour of the plaintiff, because it 
encroaches on his ordinary right to sue for 
arrears of rent. It may be assumed that the 
Legislature is acquainted with the actual 
state of the law. When Bengal Act V of 
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to Act I (B.C.) of 
section 62 were left 
ature did not insert, 
ction 444, the words 
y thing contained in 
ain meaning of section 
landlord hag instituted a 
of any rent, he shall not 
uit for the recovery of any 
accrued due until after six 
date of the institution of 
‘or example, if a tenant pays 
in 2 ov 4 instalments the 
t sne him every month or even 
r: he must wait for at least six 
he words “any rent“ which 
e in section 44-A. must be literally 
ed to refer, respectively, to any rent 
d by the previous suit and any rent 
d by the second suit, and, ex natura rei, 
subject matter of the respective suits 
t be different, otherwise the second snit 
rould not be necessary or maintainable. It 
is only in the case of a fresh suit, which the 
plaintiff is permitted by section 62 to bring, 
that the rent arrears claimed may be the 
same as in the suit struck off. The words 

struck off” mean that the suit has, and 
| never had, any existence: they imply that 

the suit is withdrawn as in section 373, Civil 

Procedure Code, and, in this connection, may 

be cited the analogous section 147 of the 

Bengal Tenancy Act; see, also Varajlal v. 

Shoneshwar (1). 

The appeals must, therefore, fail, and are 
dismissed with costs. 

Coxs, J—The only question that arises in 
this case is whether, when a rent suit is dis- 
missed under Section 62, or the first clause 
of Section 77 of the Chota Nagpore Tenancy 
Act 1879, another suit can be instituted for 
the same rent within the period of six mouths. 
It is conceded that, if the first suit is dis- 
missed under any other section; the second 
suit will not lie. 

I am inclined to agree that Section 444A. is 
not a “ provision for the limitation of suits ” 
within the meaning of Section 62 : of course 
if the law requires a suit to be brought after 
one specified date and before another date, 
both dates are really limits of the period 
within which the suit may be instituted ; and 
a provision of law which fixes the first date 
really limits the suit just as much as the 

(3) 29 B. 216 (228), 
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provision that fixes the second date. But 
the word “limitation” has acquired by 
custom a technical meaning, and J have little 
doubt that the Legislative authorities, in 
framing Section 62 intended only to refer to 
the latest date by which a suit might be 
instituted. 

But it appears to me that the terms of 
Section 44A. taken in their ordinary mean- 
ing, bar this suit. The words are’ when a 
landlord has instituted a suit for the recovery 
of any rent ** * he shall not institute an- 
other suit for the recovery of any rent.” 
Here it cannot be denied that the plaintiff 
did institute a suit for rent in March 1906 
and did institute another suit forrent in June 
1906. It has been argued that the effect of 
striking off a suit under section 62 is to 
restore the parties to their original positions, 
as if such a suit had never been instituted. 
But to me it seems impossible to say in such 
a case that the first suit has never been in- 
stituted at all. And that the second suit is 
anew suit and not a continuation of the first 
suit is clear from the provision of limitation. 

An act ought to be construed so as to give 
as far as possible their full meaning to all 
its provisions, Here if section 44A. is con- 
strued against the landlord, it does not really 
conflict with section 62. The landlord's 
right of suit, established by section 62, is 
not abolished by being kept in abeyance for 
six months. On the other hand if section 44A. 
is construed ogainst the tenant, it seems to 
me that, sofar as regards suits of this nature, 
the plain words of the section are over- 
ridden as the landlord having instituted 
a suit for rent, is again allowed to bring an- 
other suit for vent. 

In this suit the landlord sues both for the 
rent claimed in the former suit, and for the 
rent of a subsequent year. Indeed he must 
do so, on pain of losing the latter rent alto- 
gether, Taruck Chunder Mookerjee v. Panchu 
Mohini Debya (2). But unless the effect of 
an order under section 62 is an entire oblitera- 
tion of the suit altogether, which I do not 
consider admissible, it would seem that the 
suit, at any rate for the rent of the subsequent 
year, must be barred by section 4AA. 

The learned Judicial Commissioner has laid 
some stress on the point that section 44A. is 
intended to save tenants from being harassed, 
and that, if a case is struck off under section 

(2) 6 0. 791. 
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62, the defendant cannot be said to be 
harassed at all. But this observation hardly 
applies to the first of the present cases, in 
which issues were framed and the defendant 
must, therefore, have been. forced to attend at 
some time or other in the course of the 
proceedings. 

Finally tbere is the analogy of section 147 
of the Bengal Tenancy Act, 1885. That sec- 
tion (which deals with precisely the, same 
matter as section 44A., now under consider- 
ation), though made specifically subject to 
section 373 of the Civil Procedure Code is 
not made subject to section 99. The natural 
inference is that tho Legislature did not 


` intend suits revived under section 99 to be 


free from the restrictions of section 147. 
And if this was the intention of the Legis- 
lature in 1885, it would seem probable that 
the same intention would prevail, when sec- 
tion 44A. was enacted long afterwards to deal 
with an exactly similar matter. 

Accordingly, I think that the suit is barred 
by section 44A. but as the landlord, from 
the point of view of justice and common 
sense, is certainly entitled to succeed, I do 
not desire to insist on the point of law and 
I agree to the appeals being dismissed under 
section 575, Civil Procedure Code, and not 
referred to other Judges. 

Appeals dismissed. 





PUNJAB CHIET COURT. 

Seconp Crm Appear No. 1288 or 1907. 
January 20, 1908. 
Piesent.—Mr. Justice ROBERTSON. 
RAMJI MAL and another—Darrexpayts 
—- APPELLANTS 
versus 
MATHRA DAS and another- PLAINTIFFS 
RESPONDENTS. 
Pre-emption—House property in Dinga, District Gujrat. 

The custom of pre-emption as regards sale of houses 
on tho ground of vicinage exists in the town of Dinga, 
Gujrat District 

Followed:—Ghanya Lal v. Lachhman Das C A. 
No 19 of 1880, unpublished 

Further appeal from the decree of Khan 
Abdul Ghafur Khan, Divisional Judge, Jhe- 
lum Division, dated 5th June 1907. 

Mr. Gullu Ram, for the Appellants. 

Mr. Nanak Ohand, for the Respondents. 

Judgment-—It is clear that the parties 
admitted Dinga td be a town. 
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I can see no reason 
custom of pre-emption 
obtain in the town of D 
judgment of this Court 
it is certainly not shown 
question of 7 houses only is 
sion within the meaning 
plaintiff is clearly shown to 
pre-emption. The appeal 74 
with costs. 





PUNJAB CHIEF CO 
Mis. Civin Appear No. 690 or 
February 24, 1908. 
Present —-My. Justice ROBERTSON 
BANTT and others—DrFENDANTS 
APPELLANTS 
CENSUS 
GANDA SINGH and others—PLAINTIF. 
—— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 5 268, Execu- 
tion of money decree—Mortgage-debt on land—BSale 
as moveable property. 

A. debt due on the mortgage of land can be attached 
and sold as moveable property in execution of a money 
decree 

Muntappa Nak v. Subramania Ayyan 18 M. 437, 
Baldev Dhanrup Marai v. Ram Chandra Balrant 
Kulkarnt 19 B 121, Debendra Kumar Mandel v Rup 
Lali Dass 12 © , 646—Kasiaath Das v. Sadasiv Patnaik 
20 C. 805.——-Gous Mahomed v Khawas Ali Khan 28 
0, 450, and Bay Nath Lohea v. Binoyendra Nath Palit 
GC W. N. 5, followed. 

Sant Singh v. Jowala Singh 58 P. R., 1899, not ap- 
plied. Appasann v. Scott, 9 M 5, not followed. \ 


Miscellaneous appeal from the order of 
Lala Mnl Raj, additional Divisional Judge, 
Amritsar Division, dated 10th April, 1907, . 
reversing the order of Lala Diwan Chand, 
M. A, LU B., Sub-Judge, Amritsar, dated 
24th August 1906. 

Facts :-—The judgment-debtor, whob elonged 
to an agricultural tribe, was mortgagee of 
some revenue paying land. 

The decree-holder applied for attachment 
and sale of the mortgage-debt. 

The judgment-debtor objected “inter alia” 
that his interest in Iand was exempt from 
attachment and sale under section 16 of Act 
I of 1900. 

The executing Court was of the opinion that 
the equity of redemption was an interest in 
land and consequently it could not be sold by 
a Civil Court without the intervention of the 
Collector. 

































wee-holder the Divi- 
r aside on the ground 
wus moveable property 
and sold as such. 

ov the Appellants. 

r the Respondents. 

reight of authority is very 
f the view that for the 
268, Civil Procedure Code, 
not immoveable but move- 


in Sant Singh v. Jowala Singh 
ch this point at all. 

nts ave all one way except pos- 
nt v. Scott (2). But in later Mad- 
n which this point was immediately 
cussion, Muniappa Naik v. Subra- 
vyan (3), the same view is taken as 
dev Dhanrup Marvadi v. Ramchandra 
nt Kulkarni (4), Debendra Kumar Mandel 
up Dall Dass (5), Kasinath Das v. Sadasiv 
tnatk (6), Gous Mahomed v. Khawas Ali 
Chan (7), and Baij Nath Lohea v. Binoyendra 
Tath Palit (8). Following these authorities 
dismiss the appeal with costs. 


Appeal dismissed. 
(2)9M.5 
(4) 19 B. 121. 
(6) 20 © 805. 
(8) GC. W. N. 5. 


(1) 58 P. R 1899. 
(3) I8 M. 437 
(5) 12 C. 548. 
(7) 23 C. 450. 


BOMBAY HIGH COURT. 
First Civit AprraL No. 157 or 1906. 
July 1, 1908. 
Present :—Mr. Justice Batchelor and 
Mr Justice Chaubal. 
THE TRUSTEES ror rue IMPROVEMENT 
or THE CITY OF BOMBAY—-APPELLANTS 


VETEUS 
KARSANDAS NATHU AND OTHERS— 
RESPONDENTS. 


City of Bombay Improvements Act (Bombay Act IV 
of 1898). s. 48 (3)—Award of the Tribunal of Appeal, 
when High Court will interfere with—Method of hypo- 
thetical development for assessing compensatian—Laind 
At for building par pores-— Compensation how to be assess- 
ed—Propta, costs and charges of speculator—- Price of 
neighbouring larde axalternatice test—S ime result arrit- 
edat by alternative methods, value of—Deduction on 
Geena of residency.-.Keidence of sales of neighbouring 

ands 

The High Court will not interfere with an award 
of the Tribunal of Appeal, appointed under s 48 (3) 
of Bombay Act IV of 1898, without being clearly sa- 
tisfled thatit 1s substantially erroneous <Anandrav 
Vinayak v. Secretary of State, 29 B. 565, followed. 

In awarding compensation for land the value of the 
land to the owner is what must be regarded, and that 
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isthe price which it will fetch if disposed of on thè 
most profitable terms. So where the most profitable me" 
thod of disposing of land is to lay 16 out in small par” 
cela for bulding siter, the owner is not to be deprived 
of the most advantageous way of selling hia property 
by reason of the fact that ıt is subject to immediato 
acquisition, Therefore, an award of the Tmbunal, 
based on the method of hypothetical development, 
that 18, upon the footing that the land under acquisi- 
tion is conceived to have been laid out in small plots 
for building purposes- where admittedly the land 
should be valued as laid out for building purposes’ in 
small plots and not as an integral parcel—-is not open 
to the objection that the method adopted involves or 
presupposes the intermediation of a third person, 
called the speculator or exploiter, that is to say, a 
person who purchases the laud wholesale in order 
to sell it retail for bulding purposes. If the sale of 
the land in building sites 18 impossible, except through 
a speculator, allowance should be made for the profits, 
costs und other charges of the speculator But the 
owner should not be debited with these expenses un- 
lesa the introduction of the speculator is a commercial 
necessity, because there is no reason why he should 
be driven to have recourse to a speculator for a busi- 
ness which he can do for himself. 

Where the gencral principle of a sale of the land, 
split up mto parcels suitable for building, is adopted 
it is not only unnecessary but inappropriate to 
make a special deduction on account of the small area 
marked off for the roadway. 

Where the Tribunal does not rely exclusively upon 
the method of hypothetical development but employs 
this method in conjunction with the method of as- 
certaining the present value of tho land by reference 
to the prices realised by the sale of neighbouring 
lands and both methods lead very much to the 
same result, it follows not only that that result is 
entitled to so much the greater degree of confidence, 
but also that the method of hypothetical development 
is itself corroborated 

It is plain that generally no evidence of the 
sales of the neighbouring lands can be obtained which 
shall be precisely parallel in all its circumstances to 
the sale of the land under acquisition. Differences, 
small or great, exist m various conditions, and what 
precise allowance should be made for these differences 
is not a matter which can be reduced to any hard and 
fast law. 


Appeal from the decision of the Tribunal of 
Appeal, constituted by the City of Bombay 
Improvements Act (Bombay Act IV of 1898). 


Messrs. Robertson and Jardine (with Messrs. 
Crawford, Brown § Co), for the Appellants. 

Messrs. Inrerarity, Setalvad and Jinnah (with 
Messrs. Nanu § Co.), for the Respondents. 

Judgment.—This is an appeal by the 
Trustees for the Improvement of the City of 
Bombay against an award of dhe Tribunal of 
Appeal appointed under section 48 (3) of 
Bombay Act IV of 1898. 

The area of the land taken upis5576 square 
yards and the Special Collector awarded a 
total sum of Re. 65,511-2-0. On reference to 
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the Tribunal, the Tribunal has increased that 
saward toa total sum of Rs. 87.798. This 
works out to an average of Rs. 15-11-0 per 
square yard according to the present appel- 
lants, and to n few annas less according to 
the respondents. With this small difference 
we are not further concerned. and the real 
question before us——when all is said and’ done 
—amounts to this: Is the allowance of Rs. 
15-11-0 per square yard shown to be exces- 
Rive? 

Apart from the general principle which re- 
strains a Court of Civil Appeal from interfer- 
ing with any decree unless it is satisfied that 
that decree is wrong, we have here two 
special considerations which should deter us 

from lightly disturbing the award under ap- 
peal. One of these considerations is that the 
matter in dispute is one where absolute pre- 
cision or mathematical accuracy is not attain- 
able; and the other consideration is that the 
Tribunal of Appeal has acquired long and 
valuable experience in these matters of 
valuation, with which alone the present con- 
troversy is concerned. Upon this point we 
follow the principle enunciated by Sir Law- 
rence Jenkins in Anandrar Vinayak v. Sec- 
retary of State (1). And the result is that 
before interfering with the award, we must 
be clearly satisfied that it is substantially er- 
roneous. 

Now the Tribunal has grounded its decision 
largely upon the footing that the land under 
acquisition is conceived to have been laid out 
in small plots for building purposes, inas- 
much as that admittedly is here and now 
the most profitable method for the disposal of 
such property as this. lt was admitted be- 
fore the Tribunal that the land should be 
valued as laid out for building purposes in 
these small plots, and should not be valued 
merely as one integral parcel of land. 

The method adopted by the Tribunal has 
been described as the method of hypothetical 
development. And for the purposes of 
this case, we will adopt that description with- 
out pausing to investigate its accuracy. Now 
the objection offered to this method is—as 
we understand it—-that it involves or pre- 
supposes the ifitermediation of a third person 
whom you may call thespeculator or exploiter. 
that is to say, a person who purchases 
this land wholesale from the claimant in order 
afterwards to sell it retail for building purposes, 

(1) 29 B 565. 
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The whole case of 
seems to us, depends u 
being made good; and 
not made good. The va 
owner is what must be 1 
the price which it will fd 
the most profitable terms. 
that here. as we have 
profitable method of disposif 
it out in small parcels for b 
the owner, it seems to us, is 
ed of the most advantageous 
his land by reason of the fact 4 
ject to immediate acquisition. 
of the land in building sites id 
except through the speculator, thel 
allowance will have to be made for tH 
costs and other charges of the speculad 
the claimant is not to be debited with 
expenses unless the introduction of the sf 
lator is a commercial necessity. And 
our own part we can see no necessa 
reason why the claimant should be driven td 
have vecourse to the speculator for business 
which he could do for himself. 

It is time, of course, that, on the case we 
are now putting, we are assuming a scale 
which could not be completed ina day. But 
the Tribunal of Appeal has made 
ample allowance for this consideration and 
has reckoned a period of two years as the 
period which would be required for the 
completion of the sale. Upon this footing 
it has written back the total sum for one 
year at 6 per cent, which seems to us to 
give an adequate provision for the period 
over which tho realisation of income will be 
spread. |) 

When this deduction is made, we are of 
opinion that the resulting figure does give 
us the present market value of the land of 
the claimant, subject of course to such minor 
expenses as would be incurred by advertising, 
planmaking, ete., for which Rs. 500 have 
been allowed by the Tribunal. 

Complaint was made that no separate al- 
lowance or deduction had been made on ac- 
count of the passage or roadway shown in 
the plan. Butif we are right in the fore- 
going observations upon the general princi- 
ple adopted by the Tribunal, we do not 
think that this particular argument of the 
appellants has any weight, for when once 
you have adopted the general principle of a 
sale of the land split up into parcels suit. 
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appears not ouly wn- 
to make a 


roadway. For the Tri- 
at the whole site is worth 
. 15-11-0 per square yard 
that whole site ia included 
ide for the roadway. The 
not only that this point was 
by the Tribunal, but also 
unnsual for the purchaser of 
g the roadway to pay for half 
as well as for the site actually 
or building. 
ch then as to this special method of 
m which the Tribunal in this in- 
has invoked for its assistance. But 
mportant to observe that the Tribunal 
not relied exclusively upon this method. 
as employed this method in conjunction 
ith the method of ascertaining the present 
value of land hy reference to the prices 
realised by the sale of neighbouring lands. 
And since the consequence is that these 
two methods lead to very much thesameresult, 
it follows not only that that result is entitled 
to so much the greater degree of confidence, 
but also that the method of hypothetical de- 
velopment is itself corroborated. 
We have looked into the evidence as to 
sales of neighbouring lands, and we have 
considered the arguments addressed to us on 
| this point by Counsel but it is not, we think, 
necessary to examine that evidence again in 
detail. It is plain that no evidence of former 

_ sales can be obtained which shall be precisely 

/ parallel in all its circumstances to the sale 
of this land in reference. Differences, small 
or great, exist in various conditions, and what 
precise allowance should be made for these 
differences is not a matter which can bo 
reduced to any hard and fast law. It will 
suffice, therefore, for us to say that upon a 
general consideration of all the circumstances 
which have been adduced, we are of opinion 
that the neighbouring sales afford ample 
support for the view which the Tribunal 
ultimately took. 

Only one point remains to be noticed and 
that is as to the allowance of Rs, 1,330 for 
damages tinder --as the judgment goes --sub- 
section 3 of section 23 of the Land Acquisi- 
tion Act. After reference to the President 
of the Tmbnnal and upon consideration of the 
general language of the judgment, we are 
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satisfied that sub-section 3 was misquoted for 
sub-section 4, and that the damages given 
were given not on account of severance as 
such, but by reason of the acquisition having 
injuriously affected the claimant's other pro- 
perty. Of this injury there is, we think, 
sufficient evidence in the deposition of witness 
Raghunath and in the map itself Exhibit Q. 
And nothing has been said which would 
justify us in reducing the sum which the 
Tribunal has awarded upon this head. 

The result, therefore, is that this appeal 
must be dismissed with costs. 

Appeal dismissed. 





PUNJAB CHIEF COURT. 
Sxconp Cry APPEAL No. 653 or 1906. 
April 26, 1908. 
Present.—Mr. Justice ROBERTSON and 
Mr. Justice KENSINGTON. 
GHULAM HASSAN—PLAINTIFE—— 
APPELLANT 
VErEUR 


FAZAL DIN—DEFENDANT— RESPONDENT, 

Custom—Succession of daughters among Muhammadan 
Parachas of Bhera city, in the absence of aona. 

No custom has been proved under which among 
Muhammadan Parachas of the Bhera city, as regards 
urban immoveable property, collaterals have a right to 
succeed in preference to daughters, although they 
(daughters) are excluded by sons. 


Further appeal from the decree of W. A. 
Harris, Esquire, Additional Divisional Judge, 
Shahpur Division, dated 27th November 1905. 

Mr. Nanak Chand, for the Appellant. 

Mr. Budhrag Sawhny, for the Respondent. 

Judgment.— After hearing counsel for the 
appellant at length and examining the 
record, we are of opinion that the learned 
Divisional Judge has come to a correct finding 
that no custom has been proved under which 
among Muhammadan Parachas of the Bhera 


‘city, as regards property within the city, col- 


laterals have a right to succeed in preference 
to daughters. That being so the Lower Ap- 
pellate Court rightly fell back upon the Mu- 
hammadan Law. It is extremely probable 
that the Parachas of Bhera do not follow the 
rules of succession laid down by Muhammadan 
Law with any approach to completeness. Tt 
is possible that their custom has so far modi- 
fied that law as to allow sons to exclude 
daughters, that is, their sisters altogether from 
inheritance. This is a condition of affairs 
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known to exist in some other censes. But a 
carefnl examination of the evidence on both 
sides leads us to conclusion that the learned 
Divisional Judge is right in holding that 
daughters succeed in preference to collaterals. 
There were numerous instances shown in 
which this has been the case, and the in- 
stances put forward im support of a contrary 
custom were nearly all cases of the exclusion 
of sisters by brothers only. We have not 
thought it necessary to call upon the respond- 
ent for areply. The appeal fails and is dis- 
missed. Each party to bear then’ own costs 
in this as in Appenl No. 652. 
Appeal disallowed. 





BOMBAY HIGH COURT. 
Crisan Revision No. 84 or 1908. 
July 7, 1908. 

Present :—Mr. Basil Scott, Chief Justice, and 
Mr. Justice Knight. 
EMPEROR v. BHAUSING 
DHUMALSING. 

Criminal Procedure Code (Act F of 1898), s. 106 
(8)—Seewrity to kap the peace, order fir, ox contic- 
tion—Jurisdiction of Appellate Court te pars such order 
on appeal 

The petitioncr was convicted by a Second Class 
Magistrate under sections 147 and 825, I. P. © On 
appeal, the First Class Magistrate altered the convic- 
tion to ono under.s 323, I. P C, and directed the 
appellant under s. 106, Cr P O , to execute a bond for 
keeping tho peace for one year — 

deld, that an order under s 106, Cr. P. Code, can 
be made ın appeal by an appellate Court Mahmudi 
Sheikh v. Aji Sheikh 21 ©. 622; Muthiah Chetts v. 
Empeor, 20 M. 180; Paramasiva Pillar v. Emperor, 
30 M. 48, not followed. 

The word “also” in clause (8) of section 106, Or. 
P C., plainly implies that an order for keeping the 
pence can be independently made by the Conrts apeci- 
fied therein as well as by tue original Courts specified 
in the first clause of the section. Dorasami Naidu v. 
Empe or, 20 M. 182, referred to with approval. 


Application for 1evision under section 435 


of the Criminal Procedure Code (Act V 
of 1898), from an order passed by E. G. 
Tumer, Esquire, Magistrate, First Class, 
Yeola. 


Mr. M. V. Bhat, for the Petitioner. 

The Government Pleader, for the Crown. 

Judgment,_The petitioner, with eight 
other persons, was charged with rioting and 
causing hurt to the complainant under sections 
147, 323 and 325 of the Indian Penal Code, 
in the Court of the Second Class Magistrate 
of Yeola, and was convicted under sections 
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147 and 825 of the 
simple imprisonment f 

The petitioner then 
Class Magistrate, who all 
to one under section 3 
sentence to five days’ si 
and under section 106 of 
cedure Code directed thal 
should execute a bond of Rs. 
peace for one year. 


The petitioner now applies tq 
to set aside the order for execu 
contending that the Court had no 
to add such an order to the sente 
Second Class Magistrate. 


We cannot accept that contention. 
106 of the Criminal Procedure Code al 
ises such an order whenever any pers 
convicted of an assault by the Court 
Magistrate of the First Class and such Co 
is of opinion that it is necessary to requir’ 
the execution of such a bond. Both condi- 
tions are fulfilled in the present case, for the 
order of conviction under section 323 was 
passed by the First Class Magistrate and his 
opinion was that the bond was necessary. 

It has, however, been contended that such 
an order cannot be made in appeal and in 
support of that contention the following cases 
have been cited: Mahmudi Sheikh v. Aji 
Sheikh (1); Muthiah Chetti v. Emperor (2) 
and Paramasiva Pillai v. Emperor (3). 

We are not prepared to accept the construc- 
tion placed upon section 106 im those cases. 
We think that clause 3 makes it clear that 
the order for security may be made in appeal ` 
whether the original Court had jurisdiction to \ 
pass such an order or not. The clanse runs: N 
— ` An order under this section may also be 
made by an appellate Court or by the High 
Court when exercising its powers of revision,” | 
the “ aleo ” plainly implying that it may De 
independently made by those Courts as well 
as by the original Cow'ts specified in the first 
clause ; and it is neither suggested nor implied 
that the powers of the original Court should 
in any way control or limit those of the 
appellate or revisional authority. In support 
of this view we may refer to the judgment 
reported in the case of Dorasumt Natdu v. 
Emperor (4), which throws doubt upon the 
correctness of the decisions above mentioned. 


(1) 21 € 622. (2) 29 AL 190. 
(3) 30 M. 48. (4) 30 M. 182, 
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ntirely concur in the 
part of that judgment. 
re dismiss the applica- 


Application dismissed. 





CHIEF COURT. 

Avpkan No. 662 or 1905. 

farch 18, 1907, 

Mr. Justice KENSINGTON and 

ustice Lar Casp, R. B. 

U and others——PLAINTIFFS — 

APPELLANTS 
Versus 

~—~D BFENDANT——RESPON DENT, 

tation Aet (XV of 1877), 6. 22,-—Lunitation 

due to joint Hindu family—Suit for— fect of 

J a co-ptrcener as co-d-fendant after erpuy of 

tation, 

G and othors, members of a jomt Hindu family 

ned A for recovering a debt due to them One U. 

applied to be joined as a co-plaintiff alleging that he 

lee co-parcener with the plaintiffs who denied his 
right. 

“The 156 Court made U a co-defendant, and dis- 
missed the suit on the grounds (1) that U being the co- 
parcener the suit was not maintainable without join- 
ing him as a co-plaintrff and (2) that section 22 of Act 
XV of 1877 barred whole of the claim when U. was 
madon party. 

Held that, under tho above circumstances the suit 
is neither barred by section 22 of Act XV of 1877, nor 
doos it necossarily fail by reason of not joining U. asa 
co-plamiiff at the time of its imstitution. 

Labhu Ram v. Kanshi Ram 57 P R. 1905, F. B ab 
p. 198, followed. Rattan Chand v Ram Pershad 69 P. 
E. 1906, and Motan Mal v. Kirpa Ram 79 P R. 
1908, distinguished. 

) First appeal from the decree of Khan Mu- 
hammad Aslam Hayat Khan, District Judge, 
Dera Ghazi Khan, dated 80th April 1905. 

Mr. Shelverton, for the Appellant. . 

Mr. Shah Nawaz and Mr. Bodh Raj Sawhny, 
for the Respondent, 

Judgment.—The plaintiffs-appellants are 
members of a joint Hindu family. They have 
sued Amira, defendant-respondent, for re- 
covery of Rs. 7,461-8-0 on a balance of ac- 
counts struck by him on l6th April 1901, 
and in the alternative for possession of certain 
lands alleged to have been mortgaged by him 
on the date that the balance was struck. .The 
suit was filed on 7th April 1904, and at the 
first hearing on 5th May 1904, a preliminary 
plea was urged by Amira defendant, that the 
claim was time-barred as all the necessary 
parties were not joined in the suit. On the 
game date one Udho applied to be joined ag 
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a co-plaintiff alleging that ho was a co-parcener 
with the plaintiffs and eentitled to n share in th 
debt sued for. Plaintiffs repudiated being co- 
parceners with him, whereupon preliminary 
issues were fixed as to whether Udho was joint 
with plaintiffs, and if so, whether the suit was 
barred by limitation. After recording evidence 
on the preliminary issues the District Judge 
(M. Sarfraz Khan) ordered on lith January 
1904, that Udho be made a defendant as a 
necessary party without finding definitely that 
he was joint with the plaintiffs, This order was 
apparently passed under the second clause of 
Section 32, Civil Procedure Code, in order to 
enable the Court to effectually and completely 
adjudicate upon and settle all the questions 
involved in the suit, 

Pleas were then filed by Amira defendant 
on the merits, and Udho reiterated his al- 
legation that he onght to be joined ag a co- 
plaintiff. Udho's prayer was, however, 
ignored, and after recording evidence for the 
parties the suit was finally dismissed by the 
District Judge (M. Aslam Hayat Khan) on the 
ground that Udho had a share in the amount 
claimed as a member of the joint Hinda 
family, that his claim was time-barred, and, 
therefore, the whole claim must fail as plaintiffs 
could not sue without joining him as a co- 
plaintiff. 

We are unable to accept the view taken by 
the District Judge and to maintain his order 
of dismissal. Even assuming that Udho is a 
co-parcener with the plaintiffs in the debt 
sued for as alleged by him and found by the 
District Judge and that he is a necessary 
party, it does not follow that the suit in- 
stituted by plaintiffs within limitation must 
fail, because, when Udho was added as a 
defendant, his claim, if then instituted, would 
have been barred by time. Section 22 of the 
Limitation Act applies by its terms to added 
parties only. There is no provision that in case 
of a joint claim ifthe suit of one co-parcener 
is barred by limitation, the suit by others 
would be eqnally barred, though already in- 
stituted within time. Nor does the suit 
necessarily fail, because Udho was not joined 
as a co-plaintiff when the suite was ‘originally 
instituted. Udho being a co-parcener is a 
necessary party, and he was added as a defend- 
ant, but there is no law that because he was 
added as a party at a subsequent stage and 
not when the suit was originally filed the suit 
ought to be dismissed on that account, Tat- 
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tan Ohand v. Ram Parshad (1) is clear- 
ly distinguishable on the ground that the 
co-parcener, who was a necessary party, was 
not impleaded at all, and the plaintiff insisted 
throughout that he should be excluded from 
the record. The question ‘in issue was merely 
conceded and not discussed in Motan Mal v. 
Kirpa Mal (2), but the view we take is amply 
supported by the following remarks at page 
198 in Full Bench judgment in Labhu Ram v. 
Kanshi Ram (8) :— 

“ We hold that one co-promisee may sue 
on his own account and “that section 45 of 
the Contract Act does not probibit this and 
that one plaintiff must not be held to have 
lost his right to enforce an obligation, because 
others entitled to share in the right have lost 
their remedy only by the expiry of the pe- 
riod of limitation and have been joined as 
defendants. 

“In this case, therefore, we hold that the 
plaintiff was entitled to prosecute the suit for 
his own benefit, and that the joinder of his 
sons, members of a joint Hindu family, as 
defendants after the period of limitation had 
expired, does not render his suit liable to dis- 
missal as against the original defendants on 
the ground that the period of limitation has 
expired as against such persons subsequently 
joined, or on the ground that had such persons 
sued as plaintiffs, thei: suit would have been 
barred by time. In Kale Khan v. Sewa 
Ram, Plowden, J., remarked: ‘The co-pro- 
misee or co-promisees may recover, and the 
suit of the rest be dismissed,’ speaking of the 
case where co-promisees have joined as plaint- 
iffs after the period of limitation had expired 
Here the case is much stronger. They have. 
here joined as defendants only, and we cor- 
sider that the question referred must be an- 
swered in the negative.” The counsel for 
respondent attempted to distinguish the pre- 
sent case on the ground that in Labhu Ram v. 
Kanshi Ram (8) the suit was found to have 
been instituted by a managing member of the 
family. But the position so taken is alto. 
gether untenable as the question referred for 
decision by a Full Bench was a general issue 
as stated at pages 194 and 195 of the report 
regardless of the fact whether the suit is or 
is not instituted by the managing member of 
a joint Hindu family. 

(1) 69 P. R., 1906. 


(2) 70 P. B., 1906. 
(3) 57 P. B., 1905, F. B. 
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We have, therefore 
that the order dism: 
maintainable. The Di 
briefly expressed his opi 
issnes withont discussing 
detail. We are unable 
mary expression of opiniom 
casee Nor are there adeq 
the record to support the op 
in arriving at independent d 
suit is on a balance of acconntsy 
pleaded that he had struck the 
out any adjustment of accounts, 
copy of accounts on the file, 
order, dated 29th June, 1904, plai 


sibly due to some misapprehension 
order in Vernacular does not corvesp 
terms wlth the order recorded in Engli 
the District Judge in his own hand. 
obviously the case cannot, under t 
circumstances, be decided satisfactorily with 
out scrutinizing the accounts which is nof 
possible in the absence of proper materialg 
on the record. The District Judge has reall 
disposed of the snit on a preliminary point of 
limitation which for the reasons already given 
we are unable to uphold. 

We, therefore, accept the appeal, set aside 
the decree of the District Judge, and remand 
the case to the Lower Court for a determina- 
tion on the merits. Court fee on appeal will 
be refunded and other costs will be costs in 
the cause. 

Appeal allowed and case remanded. 





\ 
. BOMBAY HIGH COURT. \ 
Srcoxp Civiu Apprat No. 227 or 1907. 
July 22, 1908. 


Present :—Mr. Justice Batchelor and 
Mr, Justice Chanbal. 
NATHU PIRAJI MARIVADI— PLAINTIFF- 
APPELLANT 
versus 
UMEDMAL GADUMAL—DEFENDANT— 


RESPONDENT. 

Pleadings—Appella'a Court making new Care in ap- 
peal— Practice. 

An appellate Court ia not justifiod in exposing in 
appeal a plaintiff respondent, after he had obtained 
his deeree in the original Court to the brunt of n new at- 
tack of which he had never had notice during the hearing 
ofthesnit A litigating party can only succeed secundum 
allegata et probata and the Courts should check the 
tendency of defeated litigants to evade their defen 





















H. 
vhich was never set up when 
up. 

‘om the decision of B ©. 
trict Judge of Nasik, revers- 
ased by B. R. Mehendale, 
vdinate Judge at Nasik. 

y (with Mr. R. R. Desai), for 


on (with Mr. S. P. Patkar), for 


ent. 


—-The first question raised in 
| turns upon the manner in which 
was dealt with by the lower appellate 
nd to appreciate the point, it will be 
ary to refer to the pleadings and 


he suit was one to obtain possession of 
rtain land, and in the first paragraph of the 
laint, the property is claimed by the plaintiff 
as being his ancestral property. Reference 
is then made to certain proceedings in a 
previous litigation before the High Court to 
which it was said that the defendant had been 
a party. 

The defendant’s written statement contains 
nine paragraphs which traverse various 
allegations made in the plaint. But npona 
fair reading of this written statement, we do 
not find that the ownership of the plaintiff is 
anywhere contested. It is true that there is 
a reference to the High Court proceedings in 
the appeal of 1902, bnt that reference, we 
think, was merely to rebut an inference which 
the plaint had suggested that these earlier 
proceedings were binding upon the defendant, 
in the matter of the validity of the alienation. 
This view is supported by the fifth paragraph 
of the written statement in which the defend- 
ant’s case is put upon adverse possession, and 
itis admitted that the lands in suit” were 
formerly in the plaintiff's family. 

Turning to the issues, we find that there is 
no issue which clearly raises the question of 
title, and that was the opinion formed of the 
pleadings and issues by the learned Sub-ordi- 
nate Judge who tried the case inthe first 
instance. We think, therefore, that no ques- 
tion of title was over raised in the first 
Court. 

When the case came before the District 
Judge on appeal, the District Judge remanded 
it for decision on this issue :— 

Was the sale by Gangabai to Dewrao in- 
valid as against the present plaintiff P 

Now that was an issue raising a point which 
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had never been raised before, and of which 
the plaintiff had consequently no notice. But 
the matter unfortunately does not vest thero, 
for, when the Conrt of first instance makes its 
return to this order of remand, the District 
Judge proceeds to discuss and interpret his 
order in a particular manner, which we think. 
must have taken the partics by surprise. It 
was, he says, the object of this issue to raise 
the questions whether the plaintiff was the 
adopted son of Piraji, whether the property 
in suit was part of Piraji’s estate and whether 
it was part of estate dealt with by the guard- 
janship certificate. All these are points which, 
no doubt, might have been taken in defence 
but which never had been taken and should, | 
therefore, not have been allowed to be raised 
at the final stage of the appeal. We do not 
think that the District Judge was justified in 
exposing the plaintiff after he had obtained 
his decrece to the brunt of a new attack of 
which he had never had notice during the 
hearing of the suit. A litigating party can 
only succeed secundum allegata et probata, and 
the Court should check. the tendency of defeat- 
ed litigants to evade their defeat by devising 
a new case which was never set up when it 
should have been set up. 

It was endeavoured then to support the 
decree upon the point of limitation. But here 
we have the concurrent findings of both the 
Courts that the mortgagee’s possession was 
not continuous for twelve years, but had 
suffered an interruption for at least two 
years. 

The result, therefore, is that the decree of 
the District Judge must be reversed and the 
decree of the Subordinate Judge restored, 
and the plaintiff must have his costs through- 
out. 

Decree reversed. 





PUNJAB CHTEF COURT, 
Srvonp Cry. APPRAL No. 733 or 1901. 
November 3, 1906. 
Present.—My. Justice Lan CHAND, R. B. 
NIDHU and anothert—Drrenpanrs— 
APPELLANTS 
VETEUS 
RAM SINGH AND OTHERS— PLATNTIPES 


— RESPONDENTS. 
Custom—Hindu Law—Succession of daughter in pre. 
sence of collaterals among Hindu agriculturist Rajputs 
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NIDHU t. RAM SINGH. 
of Kangra District~ Onus-——Riwaj-i-am—Personal Law 
athere applied, 

Among Hindu agricultunst Rajputs of Kangra Dis- 
trict no custom, contrary to Hindu Law, exists accord- 
ing to which o daughter is not entitled to succeed to 
her father’s self-acquiued property in the presence of 
lus male near collaterals livmg in a different village. 

Lokha v Iar: 64P R 1893, followed. 

Where no definite customary rule of succession can 
be found, resort should be had to the personal Law of 
the parties Daya Ram v Sohel Singh 110 P. R. 1908 
s. e 59 P. W. R 1907, followed. 


Further appeal from the decree of J. 
G. M. Rennie. Esquire, Divisional . Judge, 
Hoshiarpur Division, dated 5th August, 1901. 

Bakhshi Sohan Lal, for the Appellants. 

Respondent in person. 

Judgment.— This is a case of succession to 
self-acquired property among Hindu Raj- 
puts of Kangra District and tashil. The 
defendants-appellants are near collaterals of 
Jangi, the last male owner, and plaintiffs are 
his daughters. The property in suit was 
acquired by the grand-father of Jangi, and is 
situate in a village other than the ancestral, 
the defendants being related through the 
great-grandfather of Jangi. 

The Lower Appellate Conrt has decreed the 
claim following Lokha v. Hart (1), which 
seems to be exactly applicable. Itis contended 
in appeal that according to the District Riwaj 
-t-am, the defendants-appellants have a pre- 
ferential right, and that danghters, if ma- 
med, as plaintiffs, are entirely excluded from 
succession. But the provisions of the Riwaj- 
t-am obviously apply to ancestral property. 
It is not entered that the same rule is appli- 
cable irrespective of the question whether the 
property is self-acquired or ancestral, and in 
the absence of any such entry the provisions 
cannot be construed contrary to the generally 
accepted principle so as to exclude daughters 
from succession to self-acquired property. As 
laid down correctly in paragraph 23 (2), page 
25, and remark 2, page 80 of the “Digest of 
Customary Law” by Sir William Rattigan, 
“the exclusion of the daughter in favour of 
collaterals is generally confined to landed 
property derived from a common ancestor.” 
In this case there is further the additional 
circumstance that fhe property in suit is not 
even situate in the ancestral village. There 
is, therefore, no room for doubt that the onus 
lay on defendants to prove that they were en- 
titled to exclude daughters from succession to 
such property. Beyond alluding to the Riway- 


(1) 64 P. R, 1893, 
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t-am, which has already 
for appellant was unable 
on the record to establish 
He pressed for a remand fo 
but the defendants have 
portunity to prove their cas 
Courts and, as pointed out 
Divisional Judge, unless som 
adduced to render it likely that 
quiry would lead to a result in 
favour, such enquiry should not 
The Divisional Judge gave the defe 
opportunity to produce any case wh 
the circumstances found in the prese 
collaterals had been able to eject da 
but they could show none. In the on 
produced Tabhu v. Gulabo decided by the 
sional Judge of Hoshiarpur on 6th Octo 
1892, it was found that in the absence of 
known agnates, the daughters were entitle 
to succeed, the defendants having failed to 
prove any definite relationship. This case is 
not relevant to show that by local custom the 
daughters are excluded from succeeding to 
self-acquired property by collaterals of her 


-father who do not own land in the village. 


There is, therefore, no proof of special or local 
custom as alleged, and in the absence of any 
such proof the plaintiffs, who are daughters 
of Jangi, are his direct heirs under Hindu 
Law and certainly entitled to succeed. The 
parties are agriculturist Rajputs, and as such 
ostensibly governed by customary law in matt- 
ers of succession, but as pointed out in the 
recent Full Bench judgment in Daya Ram v. 
Sohel Singh (2), it ia permissible to fall back 
as a last resort on personal law for the deci- 
sion of the point in issue where no definite 
rule of customary law applicable to the case 
can be found. The daughters of Jangi are, 
therefore, entitled to succeed under Hindu 
Law even if they have failed to prove by posi- 
tive evidence a rule of customaty law favour- 
ing their succession under the circumstances 
of the case. The appeal must, therefore, fail 
and is dismissed with costs. 
Appeal dismissed. 
(2) 110 P. R. 1906—59 P. W. R., 1907, F, B. 




























IGH COURT. 
PEAL No. 222 op 1908. 
30, 1908. 
il Scott. Chief Justice, and 
ustice Heaton. 
DHONDU PUJARA— 
DANT—APPELLANT 

VErSus 


KRISHNA KULKERNI— 
AINTIFF—-RESPONDENT. 
Mitakshara -Debts due Jrom father— 
ather—S ns impleaded as defendants on 
h— Decree against sire—Liabllity of sone 
il property —Natureof debt —Cirik Procedure 
NIV of 1882), 55. 234, 244, 252—Qaention to 
ined in erection A Cla AL ere mtatiun Ace 
1877), second Schedule, Article 179 (2)-—~Decrce 
sereral defendants—l ppeul by some—Limitation 
wecution against all defendants from decree of 
Uate Court, 
There w no substantial distinction, in regard to 
estions ariging in execution, between the position of 
egal representatives added to the amt before decree (s. 
252,C. P C), and legal representatives brought in 
after decree (a. 234, 0. P.O). All questions between 
them and the deerce-holder, relating to execution, 
aust aliko be disposed of under section 244, C. P. C 
Where the sons ofn Hindu father governed by the 
Mitukshuru Jaw were placed on the record as defend- 
anta as legal representatives of their father—the 
original defendant - who died before decree, and finally 
| a simple money decree was passed against them as 
auch legal representatives :— 

Jela, that it is open to the sons —Judgment-debtors 
to dispute in execution proceedings the liability of the 
ancestral properties for the debt of their father on 
the ground that the debt was tamred with immorality 
or Wegalty—Uimed Hathiaing y Goman Bhaji. 20 B. 
365, followed They cannot insist on the plaintiff 
resorting to a fresh suit to enforce their pious obligation 
as Hindu sons to satiafy the debt out of these proper- 
ties, because the question having arsen in execution 
proceedings between the decrec-holder and themselves 
ag parties to the suit, a separate suit is rendered in- 
admissible by the provisions of section 244, C. P C 

Where some of the defendants- -judgment-debtors 
appeal against a decree, while the rest do not, the 
limitation for executmg the decree begins to run 
agninst all defendants --judement-debtors— from tho 
dato of the final decree of the Appellate Court 


Sgpconp appeal from the decision of J. D. 
Dikshit, Esq., Assistant Judge of Ratnagin, 
confirming the order of K. K. Sunavala, Esq., 
‘Subordinate Judge of Malvan, in an execution 
proceeding. 

Mr. M. R. Bodas, for the Appellant. 

Mr K. N. Koyaji, for the Respondent. 

Judgment —The opponents in these 
execution proceedings are Hindus governed 
by the Mitakshara law. The original first 
defendant, their father, died before decree. 
On his death the opponents were placed on 
the record as defendants as his legal represent- 
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ntives. The plaintiff has obtained a simple 
money decree against them as such legal 
representatives for Rs. 1,27I-5-6 and costs to 
be recovered from the estate of the deceased. 
He has attached various properties mentioned 
in the application for execution which, with a 
few trifling exceptions, are ancestral properties 
which devolved exclusively upon the opponents 
by right of survivorship on then father’s 
death. They claim that the ancestral pro- 
perties formed no part of the estate of their 
father at tho date of the decree and conse- 
quently are not liable to attachment. It is no 
doubt correct that at the date of decree the 
properties in question formed no part of the 
estate of the deceased. It has, however, been 
decided by this Court in Umed Hathising v. 
Goman Bhatji (1), that a money decree 
obtained against the father of an undivided 
Hindu family can be executed after his death 
against his sons to the extent of the ancestral 
property that has come into their hands even 
if the debt has been incurred for the sole pur- 
poses of the father, provided that ıt is not 
tainted with immorality and 1Hegality and if 
the son against whom the decree is sought to 
be executed as representative of his father 
takes the objection that the debts are tainted 
with immorality he can do so under section 
244 of the Civil Procedure Code. That was 
a case in which the decree was sought to be 
executed against the son as legal representative 
under section 234 of the Code. The present 
is a case in which execution is sought against 
the sons added as legal representatives before 
decree, a situation dealt with in section 252. 
There is, however, no substantial distinction, 
in regard to questions arising in execution, 
between the position of legal representatives 
added as parties to the suit before decree and 
legal representatives brought in after decree 
under section 234. All questions between 
them and the decree-holder relating to execu- 
tion must alike be disposod of under section 
244, We, therefore, must follow the decision 
above referred to and we hold that it was 
open to the opponents to dispute in this pro- 
ceeding tho liability of the ancestral properties 
for the debt of their fathg@ on the ground 
that the debt was tainted with immorality or 
illegality. They cannot insist on the plaintiff 
resorting to afresh suit to enforce their pious 
obligation as Hindu sons to satisfy the debt 
out of these properties, because the question 
(1) 20 B. 385, 
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having arisen in execution proceedings be- 
tween the decree-holder and themselves as 
parties to the suit. a separate suit is rendered 
inadmissible by the provisions of section 244, 

As the opponents have not impeached their 
father’s debt on the ground either of immorali- 
ty or ilegality the decree-holder is entitled to 
execute his decree against all the attached 
properties unless his right to do so is, as con- 
tended by the opponents, barred by the law of 
Limitation under Article 179 of the 2nd 
schedule to the Limitation Act. It is con- 
tended on their behalf that the words of 
clause 2 in the third column of that article 
should not be taken literally and that as the 
opponents did not appeal against the original 
decree, although other defendants did, the 
date of the final decree of the appellate Court 
. which was passed within three years from the 
initiation of these proceedings is a date which 
does not concern the opponents, as the original 
decree which was final so far as they were 
concerned was passed more than three years 
before. We, however, are not disposed thus 
to disregard the plain words of clanse 2. 
There was an appeal and the final decree of 
the appellate Court was passed less than three 
years before plaintiff's application. That 
application ‘is, therefore, within time. We 
confirm the judgment of the lower Court and 
dismiss the appeal with costs. 


Decree confirmed. 





PUNJAB CHIEF COURT. 
First Cryin Arrear No. 94 or 1908. 
December 9, 1908. 

Present :—~Ma:. Justice ROBERTSON and 
Mr. Justice Rarriaan. 
KARIMDAD KHAN-—Venpexr— 
DerenpaANt—APPELLANT 
versis 
Musammat AMIR BIBI—-PRE-ENPTOR— 
PLAINTIFF-— 

NUR MUHAMMAD AND ỌTHERS— 
VENDORS—DEFENDANTS— RESPONDENTS. 
Punjab Pre-emption Act (II of 1905), s8. 11 12 (e) 
thirdly 1, 20 (b)—Civil Procedure Code, Act XIV of 
1882, 5. 566. Further 1ngumy by competent Court—Pie- 
emptton—Guft with Limited powers of landed property by 
husband to 1fe—Landowner—Hanjra agricultural 
tmbe—Remand by appellate Court without Jurisdic- 

tron 

Hanjra Jats form an agricultural tribe. 

A male or a female owner, like a sonlesa male pro- 
prietor of a widow, or landed property with restricted 
rights of ownership (Estate tatl male special), +e. inheri- 
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table estate of a limited cha 
owner within the meaning 


tion 566, C. P. C, by an App 
jurisdiction therein, and furthe 
by a competent Court the defect 
fatal objection to tho results of tH 

Query—Whether a successful J 


of the original sale by the vendor. 
48 P. R 1902, Abdulla v. Amir-ud-Di 
referred to. i 

First appeal from the order of S 
av Ali, District Judge, Multan Dis 
the 25th November, 1905, decreer 
iff’s claim. 

Pandit Sheo Narain, for the Appella) 

Messrs. Muhammad Shafi and Muha 
Bakhsh, for the Respondents. 

Judgment.—Plaintiff, who is the wife 
one Haji Shah, sues for pre-emption 
certain lands sold by defendants Nos. 1—7 td 
defendant No. 8 by registered deed of sale, 
dated the Ist July, 1904, for a consideration 
of Rs. 10,682-13. The land in respect of 
which this suit is preferred is situate in Mauza 
Khagewala, tahsil and District Multan, and 
plaintiff bases her claim npon the ground that 
she is a Khewatdar, or owner, of land in that 
village, whereas the vendees are mere strang- 
ers, who own no other land in that village. 

Before the District Judge three points were 
raised and put in issne, but it is admitted that 
the second and third issues have no rele- 
vancy and upon them no argument was ad- 
dressed to us. 

The first issue was whether plaintiff was a 
land-holder P Obviously this issue was not 
correctly framed inasmuch as plaintiff’s claim 
was based on section 12 (c) (thirdly) of the 
Punjab Pre-emption | Act, 1905, t.e. on the 
ground of her being | an owner” of the estate. 
But though the issue was loosely worded, the 
real question was not lost sight of, and in 
delivering judgment, the District Judge based 
his decision upon the fact that plaintiff, though 
an owner with restricted rights of ownership, 
was nevertheless “an owner” within the 
meaning and for the purposes of that sub-clause 
and that, as such, she was entitled to pre- 
empt the property in dispute. He, accord- 
ingly, granted her a decree for pre-emption 
on payment of the aforesaid amount, Defend- 
ants appealed to the Additional Divisional 
Judge, who remanded. the case under section 
566, Civil Procedure Code, with reference to 
























ab Pre-emption Act. A. 
wiry was thereupon made 
as to whether the plaint- 
t a member of an agri- 
he result of this inquiry 
ge found that she was of 
be by birth, and, as such, a 
icultural tribe. 

came before the Divisional 
sinclined to differ upon this 
point from the finding of the 
but as he found that, under the 
ench ruling of this Court, Muham- 
nv. Nand Lal, (1) he had no 
on to deal with the appeal, he return- 
memo of appeal for presentation to 


Court, and has been argued before us with 
reat ability on both sides. 


The points upon which we w'e asked to give 
an opinion are as follows :— 

(1). Is the plaintiff a member of an agri- 
cultural tribe within the meaning of section 
20 (b) of the Pre-emption Act ? 

i (2). If so, can plaintiff be regarded as 
an owner” of the estate within the meaning 
of section 12 (c) thirdly, of the said Act? 

The second. question has been argued on 
two entirely different grounds, respondents 
contending that she is an owner not only by 
reason of the gift made to her by her husband, 
on the 24th April 1899, but also because she 
) obtained certain land in this village bya pre- 

emptive decree passed in her favour on the 

19th July 1905. The present suit was m- 

| stituted before that date (on the 2nd June, 
/ 1905) but the contention is that the plaintiff, 
when she obtained that decree and complied 

with its terms, (which she admittedly has 
done), stepped into the shoes of the original 
vendee of that land, and as that land was sold 
to the latter on the 12th February, 1904, the 
argument on her behalf is that, on the princi- 
ple of substitution, she must be regarded as 
having been the owner of that land from the 
time of its sale in February, 1904, and, there- 
fore, of course on the date when she instituted 
the present suit. For reasons which we give 
hereafter, we do not find it necessary to enter 
into a discussion of this interesting but diff- 
cult question, and we need say no more than 
that two rulings of single Benches of this 


(1) 78. P. W. R. 1907, 16 P. R. 1908, F. B. 
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Court, Hakam Singh v. Indar (2), Abdul. 
v. Amir-ud-din, (8), lend support to the argu 
ment. To revert then to the first questiou 
before us. In view of the provisions of sec- 
tion 20 of the Pre-emption Act, itis obviously ° 
the duty of the Court suo motu to inquire into 
and decide the issucs therein specified, and 
the District Judge, when he decreed plaintiff's 
claim in the first instance, clearly overlooked 
the provisions of that section. This omus- 
sion has, however, been since rectified, and an 
inquiry has been held as to whether the plaint- 
iff is or is not a member of an agricultural 
tribe. No doubt this inguiry was made in 
accordance with the order of a Comt which 
had no jurisdiction to deal with the case, but 
we do not consider this a fatal objection to the 
results of that inquiry. The District Judge 
should have considered this matter of his own 
motion, and though he did not do so in the 
first instance, the fact remains that the in- 
quiry has actually been made. In our opinion 
the object of section 20 of the Act is to pre- 
vent persons preferring claims to pre-emption 
in respect of agricultural land. who would 
under the provisions of the Punjab Aliena- 
tion of Land Act, 1900, be debarred from 
directly acquiring such land by a permanent 
alienation in their favour. In the present 
case the plaintiff's husband Haji Shah, the 
donor, has admittedly held land in the village 
for some time past, and his ancestors have 
also been land-owners in the village for gene- 
rations. The plaintiff hasbeen found after 
due inquiry to belong to a particular got of 
Jats—the Hanjra got—and as such she may 
well.be regarded as a member of an agricul- 
tural tribe. Mr. Sheo Narain pressed us to 
remand the case for further inquiry upon thi 
point, and urged that if we acceded to hi 
prayer, the farther inquiry would show that 
these so-called Hanjra Jats were originally 
Mochis and in no sense agriculturists. We 
see no reason for further protracting this 
litigation by remanding the case for this pur- 
pose. We do not think that the intention of 
the Legislature was to provide more than that 
the Courts should take care to see that persons 
who were not at the time of suit members of 
an agricultural tribe, should not be allowed to 
cireamvent the provisions of the Punjab 
Alienation of Land Act by indirect means. 
In the present case a fairly elaborate inquiry 


I 48 P. R. 1902. 
3) 76 P. R. 1902. 
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upon this point has been made, and the Dis- 
trict Judge has given good reasons for hold- 
ing that the plaintiff is puma facie entitled to 
claim pre-emption under section 11 of the 
Punjab Pre-omption Act. In this connection 
it is important to observe that the defendants 
did not attempt, when the case was being 
contested in the Distaict Judge’s Court, to 
challenge plaintiff's right on the ground that 
she was not a member of an agricultural tribe. 
In saying this we do not, of course, overlook 
the provisions of section 20 of the Act which 
venders it obligatory on the part of the court 
to inquire into such matters whether or not 
the parties have raised that question. But in 
a case such as the present, when the parties 
are unquestionably at arms-length and there 
can be no question of collusion, the omission 
on the part of defendants to contest the fact 
that plaintiff is a member of an agricultural 
tribe, is significant In such a case we do not 
think that the Court is bound to do more than 
assure itself that prima facie such is plaintiff's 
status. Inthe case before us the Court has 
done much more than this, 

It has taken evidence at length upon the 
point and has, for good reasons, decided that 
plaintiff is entitled to claim pre-emption so far 
as section 11 of the Act is concerned. It is 
possible that defendants may be able to show 
that Hanjra Jats (so-called) were years ago not 
agriculturists, but merely Mochis, but we do 
not think that we are constrained to go to past 
ages when dealing with such a question. It 
is, in our opinion, enough that plaintiff has 
been able to satisfy the District Judge on prima 
facie good grounds that there is no impediment 
to her claiming pre-omption of agricultural 
land under the provisions of the Act. We, 
accordingly, decided this question against ap- 
pellants and did not call upon Mr. Shafi to reply 
to this part of Mr. Sheo Narain’s arguments. 

In so deciding we would point out that in 
this respect there is a considerable difference 
between cases in which the defendant does 
not contest the plaintiff's statue as a member 
of an agricultural tribe, and those cases in 
which that question is directly put in issue by 
the pleadings of the parties. In the former 
class of cases the Court may well be satisfied 
with merely prima facie proof, provided, of 
course, that it is satisfied that there is no col- 
lusion between the parties, in the latter class 
of cases, more stringent proof should be de- 
manded of the defendant. 
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The next question is 
an owner of the estate wi 
section 12 (e) thirdly, 
emption Act 1905. So far 
concerned, the facts appear 


On the 24th April 1899, 
iff's husband) presented a 


“Tam proprietor of one-half 
wala well situate in Mauza 


said well to my wife for her perso 
for food, etc., on the condition that 4 
life-time she will derive benefit as 
from the produce of this well. But 
property is ancestral,-she will in no casi 
any sort of right of sale, mortgage, gi 
exchange, ete., in the property. During 
life-time or after her death her parents 
other near relatives of that sort will have n 
right of interference in the property. After 
her death, any male issue she may have from 
me will inherit the property. In case there 
is no such 1ssue those of my own tribe who, 
after my death will he my heirs, will also 
inherit this property according to the custom 
of the family.” To this statement a post scrip- 
ture was added that Musammat Amir Bibi 
was not from this date to be entitled to de- 
mand from the donor anything by way of 
guzara. The donor himself applied to the 
Revenue authorities to effect mutation of 
names in favour of his wife and before the De- 
puty Superimtendent of Settlement, he stated 
that he had given his entire half share in the 
said well to his wife for maintenance and that 
his intention was that she should remain in 
proprietary possession of the land for her life- 
time according to the conditions prescribed in 
the agreement made with her, which were 
apparently identical with the conditions speci- 
fied in the petition of the 24th April 1899, 
above set forth. 


The nature of the estate conveyed to the 
plaintiff is admittedly dependent upon the 
proper construction of the terms of that peti- 
tion. We are not of course, concerned here with 
the construction which would under the Law 
of England be put upon the terms of that 
document but it is not perhaps irrelevant to 
remark that the gift would probably be con- 
strued according to English Law to create an 
estate tail male special, or in other words, an 
heritable estate of a limited character. 
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deal with this docu- 
the circumstances of 
ecide as to its meaning 
he customs and usages 
Reading it in this light 
that the intention of the 
is wife an estate correspond- 
particulars with the estate 
d by the widow of an agri- 
a widow is very generally 
y the estate of her late husband 
e, provided that there are no 
escendants of the donor. She 
cases only a limited interest in the 
be can under certain well-defined 
ces alienate the property. In the 
nstance, the donor seems to have in- 
go rather beyond these limits, for 
ve his wife a life interest in the property 
g his own life-time and ivrespectively of 
fact that he might leave him surviving a 
nora grand-son. It is true that his words, 
literally interpreted, might be taken to 
mean that she had no power to alienate even 
for necessity, but we do not think that such 
was his intention. To us it seems clear that 
he meant to place her in the condition of the 
ordinary widow holding under custom for her 
life-time and the reference which he makes to 
the custom of his family and the provisions 
(so well recognised in the customary law of 
the province) that the estate was to revert, 
upon failure of her direct descendants, to his 
own collaterals, suggest very strongly that 
the donor intended to give her an estate for 
life of the kind that is usnally enjoyed by 
widows of agriculturists. 
But, be this as it may, we cannot accept the 
; argument that Musammat Amir Bibi did not, 
after the gift and after mutation of names was 
effected in her favour, become the “owner ” of 
the estate thus gifted to her She was un- 
questionably not an owner in the Austinian 
sense, but she was for all practical purposes 
the owner of the property during her life-time. 
X Her powers of disposition of that property 
were limited, but so are tho powers of not 
“only the widow, who holds under the custom- 
ary law but also the male proprietor who is 
in possession of ancestral land. If we are to 
accept the definition of ownership given by 
Austin, we must necessarily hold that the ordi- 
nary male proprietor in possession of ancestral 
lend in a village in the Punjab is not an 
owner; clearly this was not the intention of the 
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Legislature when it framed the provisions of 
the Punjab Pre-emption Act. Haji Shah in 
express terms stated that he divested himself 
of all proprietary rights in the land m favour 
of his wife, and unless the latter thereupon be- 
came the owner of the land, it is impossible to 
say who was such owner. And yet in law 
there must have been some one in that posi- 
tion. But neither Haji Shah nor his collaterals 
could have claimed ownership so long as the 
plaintiff lived, and Government, through its 
Executive Officers, recognised her ownership 
by allowing her name to be substituted for 
that of her husband in the revenue papers. 
In this connection we might remark en pas- 
sant that the donor's intention, as gathered 
from his statements, was clearly that his col- 
laterals should have no claim to contest the 
gift in favour of his wife. 

Mr. Sheo Narain laid some stress in his 
argument upon the fact that the expression 
used in Section 12 Clauses (c), (a) and (e) of 
m Punjab Laws Act, 1872, was “ land-owner 

““land-holder” and he argued that the sub- 
stitution of the word “owner” for those 
expressions was intended to limit the mean- 
ing and scope of Section 12 (c) thirdly, of the 
Punjab Pre-emption Act. Toa great extent 
this argument is correct, but in all probability 
the intention of the Legislature was to res- 
trict the right of pre-emption to persons who 
were recognised by the customary law of the 
Province as owners for the time being of the 
estate. The expression “land-owner” had 
been defined in Act XVIT of 1887, Section 3 
(2), to include, inter alias, a person to whom a 
holding had been transferred or an estato or 
holding had been let in farm under that <Act, 
for the recovery of an arrear of land revenue 
or a sum recoverable as such an arrear, and 
every other person not therein before men- 
tioned who was in possession of an estate or 
any share or portion thereof, or in the enjoy- 
ment of any part of the profits of an ostate. 
Thus a mortgagee in possession was a land- 
owner” within the meaning of this section 
and sub-clause, as was also a lessee, though 
custom would certainly not have recognised 
either as an owner of the property in his 
possession. On the other hand custom does 
generally recognise both a nfale proprietor in 
possession of ancestral land and also a widow 
in possession of her late husband’s immoveable 
property, as “owners” for the time being, 
though in each case the ownership of the hold- 
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er of the property is in varying respects cur- 
tailed and circumscribed, 

In our opinion, the plaintiff. afte: comple- 
tion of the gift in her favour, became an 
owner of the lands donated to her by her 
husband, and as such was entitled to claim pre- 
emption of the land sold to defendant No. & 
onthe Ist July. 1904. Admittedly, if she 
was an owner of the estate on this last men- 
tioned date, she has a right of pre-emption— 
the defendant vendee being a total stranger. 

Upon the view, which we have taken, it is 
not necessary for us to discuss the other ques- 
tion which was argued at some length before 
ug viza, whether {apart altogether from the 
gift by Haji Shah in her favour) the plaintiff 
could make use of the pre-emptive decree, grant- 
ed to her onthe 19th July, 1905, to claim 
pre-emption as regards the sale to defendant- 
vendee. 

For the reasons given we think this appeal 
must fail and we accordingly dismiss it with 
costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No, £2 or 1908, 
August 14, 1908. 

Present :—Mr. Basil Scott, Chief Justice, 
and Mr. Justice Chandavarkar. 
RANU Bin SHIVJI BARATE—- 
DEFENDANT —APPELLANT 
Tereus 


LAXMANRAO KRISHNA LIMAYE—- 


PLAINTIF — RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 59—Dek- 
khan Aqriculturids’ Relief Act (XVII of 1870), 3. 68 
(A Jem idence Act (1 af 1872), 8, 68—Exeontion of 
mortgage deed—Attestation by two witressea——Sig rat ures 
of Sub-Registrar ard sembe to the deed-—Signature of 
scribe before that af executants af deed Meaning of 
attestation. 

A. mortgage deed, in order to bo effective, must be 
attested by two witnesses, Therefore, a mortgage- 
deed, bearing the signature of the Sub-Regiatrar, who 
18 bound to attest under s. 63 (A) of the Dekkhan 
Agriculturists’ Relief Act, as well as the namo of the 
writer of the deed, which occurs before the names of 
the execnting parties and forms part of the body of 
the document, is ineffectual as not being properly 
attested. An attesting witness within the meaning 
of s 68 of the Evidence Act means a witness, who 
has seen the decd executed and who signs it as a 
witness. Burdett v. Spilsbury (1643) 10 C. & F 
840, at p. 417, followed Radha Kishen v Fateh Al 
Ram, 20 A. 532, distinguished. 

Section 68 (A) of the Dekkhan Agriculturists’ 
Relief Act does not in any way affect the requisites 
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prescribed by section 59 of 
Act for effecting n valid mos 


Seconp appeal from th 
Nagarkar. Exquive, Joint 
nate Judge of Poona, with a 
versing the decree of T. X 
Second Class Subordinate 
Poona, 

Mr. D. H. Khue, for the A 

Mr. G. 5. Rao, for Respond 

Mr, N. M. Patvardhan, 
No. 2. : 
Judgment.The deed upon 
plaintiff relies being a mortgage-de 
repayment of Rs. 1,400 must, in ox 
effective, be attested by two witnesses 
tidn 59 of the Transfer of Prope 
Assuming that we may take the sign 
the Sub-Registrar, who was bound to 
under the provisions of section 63A of 
Dekkhan Agricalturists’ Relief Act, as that 
an attesting witness, there is no one el: 
whose name appears on the docament, who 
purports to sign as an attesting witness. But 
it is argued that the writer of the deed who, 
in concluding the witting of the body of the 
document, states that it is written by him, 
can be treated as an attesting witness. It 
was not suggested in the first Court that he 
could be regarded in this light, but the 
appellate Court relying upon a passage in 
Gow’s Transfer of Property Act and upon 
the case of Radha Kishen xv. Fateh Ali Ram 
(1), has held that his evidence was admissible 
as that of an attesting witness and that the 
provisions of section 68 of the Evidence Act 
had been sufficiently complied with. We 
cannot gather from the report in Radha 
Kishenv. Fateh Ali Ram (1) in what manner or 
place the scribe in that case affixed his name 
to the deed; we are, however, of opinion that 
the name of the writer in the case now before 
us cannot be held to be an attestation. It 
occurs before the names of tho executing 
parties and forms part of the body of the 
document. In Burdett v. Spilsbury (2) Lord 
Campbell said“ What is the meaning of an 
attesting witness to a deed? Why it is a 
witness who has seen the deed executed, and 
who signs it as a witness. This, we think, is 
the meaning of attesting witness in section 68 
of the Evidence Act and we, therefore, hold 
that the writer in the circumstances of this 
case cannot be treated as an attesting witness, 


(1) 20 All. 582, (2) 10 C. & F, 840 at p. 417, 
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in the Original Court. He 
ubt the document has been 
in accordance with the pro- 
634. of the Dekkhan Agricul- 
ct, but the question is whether 
mt to effect a valid mortgage. 
of the Dekkhan Agriculturists’ 
oes not provide how a transfer of 
ch as a mortgage can be effectigtl. 
rovided by section 59 of the Transfer 
erty Act. The above section of the 
an Agvriculturists’ Relief Act simply 
cribes the mode in which documents by 
iculturists should be executed. That mode 
plies to all documents to be executed by 
agriculturista whether required by the law to 
be attested or not... It does not in any way 
affect the requisites prescribed by section 
59 of the Transfer of Property Act for effect- 
ing a valid mortgage.” 

We allow the appeal. We set aside the 
decree and dismiss thesuit with costs through- 
out on the plaintiff. Separate sets of costs 
| between the appellant (defendant No 5) and 


defendant No. 1. 
Decree reversed. 





First CIVIL APPRAL FROM Orpur No. 127 
or 1908. 
March 18, 1909. 
Present :——Sir G. E. Knox, Kr., Judge and 
Myr. Justice Griffin. 
j- Musammat TIRPATI KUWAR— 
APPLICANT— APPELLANT 
Versus 
Musammat PART API-—Opposite 
PARTY—ReSPONDENT. 

HEeldence Act (I of 1872), #. 107-—Presumption of 
life or death——Guardians and Wards «det (VIII of 
1890), 8. 17-—Minor not heard of for some morthe— 
Mother appointed guardian, 

The mother of a Hindu minor applied to be appoint- 
ed guardian of the property of her minor son in 
the beginning of 1908. The minor was alive in 
Decembor 1907 but was then Kidnapped and there 
was nothing to show what had become of him, The 
District Judge refused the mother's application on 
the ground that it was not proved that the minor 
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was alive at the date when the application was 
made :—- 

Teld, that tho District Judgo was wrong in presum- 
ing that the minor was dead and that a guardian 
of property should be appointed. 

The High Court appointed the ntother. 


First appeal from the order of the District 
Judge of Mirzapur, dated 29th July 1908. 

Sundar Lal, for the Appellant. 

Satish Chandra Banerji, for the Respondent. 

Judgment.—This is an appeal from an order 
of the District Judge of Mirzapur dated 29th 
July 1908, whereby he rejected the applica- 
tion of one Musammat Tirpati Kuwar praying 
that she might be appointed guardian of the 
property of her minor son. The lower Court 
holding thatit was not proved to the satisfaction 
of the Court that the boy Murlidhar was alive 
at the date when the application was made 
yefused to grant certificate of guardianship. 
It also thought that the applicant was not a 
fitand proper person to be appointed guardian. 
It appears from the arguments addressed to us 
and the evidence that the boy Murlidhar was 
alive in December 1907. He was then 
kidnapped and there is nothing to show what 
has become of him, Even so, we think that 
the Judge was wrong in presuming that Murli- 
dhar was dead. It isto the advantage of 
Murlidhar that a guardian be appointed of his 
property. The applicant is the mother of 
Murlidhar and though a plea is urged that 
Alusammat Tirpati Kuwar’s conductis notabove 
suspicion, we think there is not evidence on 
the record from which we can vightly infer 
that this suspicion is well founded and 
that she is not a fit person to be appointed 
guardian of the minor’s property. We, there- 
fore, allow the appeal, set aside the order of the 
Court below and direct that Musammat Tirpati 
Kuwar be appointed guardian of the property 
of the minor Murlidhar, provided she give 
security to the satisfaction of the Court below, 

Appeal allowed. 





PUNJAB CHIEF COURT. 
Cry Rererence No. 9 or 1908. 
November 10,1908. 
Present :—Sir William Olark, Kr., Chief 
Judge and Mr. Justice Reid. 
RAM JAS—Puamntirr--APPELLANT 
versus 
RALLA—Drrenpant-—-RESPONDENT. 
Punjab Tenancy Act (XVI of 1887), #8. 77 (3) (e), 
100 (2)—Jurisdiction of Revenue or Civil Covrt—Suit 
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Jor possession of land when defendant is paying share 
of produce as rent, decided by Civil Court haring 
also powers of Assistant Collector, 2nd grade—HNegistra- 
tion of decree as Rerenue Court decree not allowed— 
Proper procedure —Return of plaint. 

A suit for possession of land on the allegation that 
defendant is paying share of its produce as rent is 
a suit by a landlord to eject a tenant falling under 
section 77 (8) (c) of the Punjab Tenancy Act XVI 
of 1887 and is consequently cognizable by an Agsistant 
Collector 1st grade. 

A decree in a Revenue Case passed by a Civil Court, 
the presiding officer of which ia algo mvested with 
Revenue powers, cannot be registered in the Revenue 
Court as provided by section 100 (2) of Act XVI 
of 1887, if the officer wasincompetent to take cognizance 
of the suit in his Revenue capacity Tho proper 
course In such a case isto return the plant for in- 
stitution in a Revenue Court having jurisdiction there- 
in. 


Case referred by Major G. C. Beadon, Divi- 
sional Jndge, Hoshiarpur, on 16th January, 
1908. 

ORDER OF REFERENCE TO DIVISION 
BENOH. 

Chevis, J—(Sth June 1908).—The plaint 
recites that defendants have been holding po- 
ssession as tenants and paying a yearly rent. 
Plaintiff when examined by the Tahsildar only 
varied the story so far that he said he had been 
in receipt of share of produce. 

The learned Divisional Judge is quite right 
in holding the case to be one falling under sec- 
tion 77 (8) (c), Tenancy Act. (Suit by a 
landlord to ejecta tenant). It is triable by 
an Assistant Collector, Ist grade. But it 
has been tried as a Civil suit by a Tahsildar 
Munsif who on the revenue side has only the 
powers of an Assistant Collector, 2nd grade. 
The question is whether under these civcum- 
stances this Court should order the decree 
to be registered as that ofan Assistant Collec- 
tor, Lst grade, or should direct the Divisional 
Judge to set aside the proceedings of the 
First Court as void for want of jurisdiction, 
and to return the plaint for presentation to 
a Revenue Court of competent jurisdiction. 
The practice of this Court has not always 
been uniform. As Divisional Judge I have 
often referred such cases, and I have some- 
times found one course has been adopted by 
this Court and sometimes the other. I am 
personally in favour of following the latter 
of the above two courses, as to register the 
decree as one of an Assistant Collector, Ist 
grade, is practically to sanction the trying 
by a Tahsildar of a case which is beyond 
his powers—a somewhat similar difficulty 
arises when such a case has been decided by 
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a Munsif who has % 
The difficulty does 
has been tried by an H 
who has the powers of 
lst grade; there the of 
officer has exercised his 
of his revenue powers. 

As it appears desirable 
what course should be follo 
I refer this case to a Divisio 
JUDGMENT OF THE DIV 

Reid, J.—Section 100 (2) o 
Act vests in this Court the 
order registration, in a Cour 
jurisdiction, of the decree of a O 
had not jurisdiction, if the suit w 
mined by that Court in good faith 
parties have not been prejudiced by th 
take as to jurisdiction, but, as a matt 
principle, the decree of the Court which 
not jurisdiction should not, in our opinis 
be so registered if the suit was cognisabl§ 
only by a Court of jurisdiction higher than 
that of the Court which passed the decree, 
where the presiding officer of the latter Court 
is invested with both Civil and Revenue 
powers. In the case before us the Court 
which, as a Civil Court, tried a suit cognisable 
only by a Revenue Court, had powers of an 
Assistant Collector of the 2nd grade and 
the suit is not cognisable by it, being cognis- 
able by an Assistant Collector of the Ist 
grade only. 

We set aside the decree and order that the 
plaint be registered in the Court of an Assis- 


{ 
|| 


. tant Collector of the Ist grade with territorial 


jurisdiction. 
Costs incurred will be costs in the cause. 
Decree set aside and plaint retuned. 





BOMBAY HIGH COURT. 
Secoxp Cryin Appear No. 868 or 1907. 
July 31, 1908. 

Present :—-Mr. Justice Batchelor and 
Mr. Justice Chanbal. 
DATTATRAYA WAMAN TILLU— 
DerenDant—APPELLANT 
VETEUS 


RUKHMABAI—P ta ntirrF——RuspoNxDENT. 

Maintenance Widows right to claim when she is 
already in possession of her husbands’ eatata sufficient to 
provide for her maintenanoe for fire years-—Caxse of ac- 
tion—Premature swit—Suit Jor maintenance—Declara- 
tory deeree. 
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peal from the decision of 
das, Esq., First Class Subordi- 
, A. P., at Thana, veversing the 
sed by M. H. Wagle, Esq., Sub- 
Judge at Alibag. 


N. V. Gokhale, for the Appellant. 
. P. P. Khare, for the Respondent. 


udge of first instance dismissed the suit on 
his, among other grounds, that it was 
premature. The learned Judge in the Court 
of Appeal differing from that viewallowed the 
suit and gave the plaintiff a decree for 
maintenance at the rate of Rs. 100 a year. 

The only question raised in this appeal is 
whether the cause of action had accrued to 
the plaintiff when this suit was filed in 

February 1904 Atthat timethe findings ofthe 
Court show that the plaintiff was in posses- 
sion of 8 fund belonging to her husband's 
family estate, which fund was suflicient to 
provide for her maintenance for five years at 
the rate allowed by the lower Court. And 
in this state of the facts, we are of opinion 
that no cause of action had accrued to the 
plaintiff. In 190-4 the Court was not in a posi- 
tion to forecast events or to anticipate the 
position of affairs five years later. In other 
words it was not in a position to make a decree 
for maintenance; and no liability to provide 
maintenance could in the then existing 
circumstances attach to the appellant. 

It is urged that the Court might have 
made a mere declaratory decree affirming the 
plaintiff's abstract right to maintenance. But 
assuming that such an abstract prayer was 
competent, it was nota prayer put forward 
by the plaintiff; her prayer was for main- 
tenance at the rate of Rs. 120ayear. Wethink, 
therefore, that the Subordinate Judge of first 
instance was right in the view which he took 
upon this point and we must reverse the 
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deceee under appeal and dismiss the suit with 
costs throughout. 

We may add that Mr, Khare has attempted 
to enlist our sympathy in favour of his client. 
But upon that point we need only say that 
whatever the sympathies of the Court may be 
worth, they do not range themselves on tho 
side of the plaintiff. 

Decree reversed. 





PUNJAB CHIEF COURT. 
Secoxpy Crvm Apres No. 428 or 1905. 
February 22, 1907. 

Present --—My. Justice Kensington and 
Mr. Justice Lal Chand. 

KAIM AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 
ALA DIN AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Custom—Alienition—Wul—Bequest of ancestral 
property by sonlesa Chima Jat of Ruwdlpinds District 
in favour of distant collateral—-Near agnate's sight to 
object- -Onus proband. 

Among Chima Jats of Rawalpindi District no 
custom has been shown to enst whereby œ sonless 
male proprietor is allowed to bequeath his ancestral 
property to a distant collateral without the consent 
of his near agnates. 

In the case of Jats, the burden of proving the 
validity of a will bequeathing ancestral property lies 
on the deviseos.— Gijar v. Sham Das, 107 P R. 1887, 
(E.B.) ; Ramp Dav Tey Ram, 73 P. R. 1895, (F.B.), 
applied. Maussan v, Jahara, 71 P. R. 1904, explained 
and not applied. 

Further appeal from the decree of D. C. 
Johnstone, Esquire, Divisional Judge, Rawal- 
pindi Division, dated 24th January, 1905. 

Khowaja Kamal-ud-Din,for the Appellants. 

Mr. Fazal-Ilaht, forthe Respondents. 

Judgment——The sole point for decision 
in this appeal is the validity of a will made 
by a Chima Jat of the Rawalpindi District. 
The plaintiffs-objectors are related to the 
Testator Sarfaraz in the third degree, and 
the defendants-devisees are his collaterals 
in the fourth generation. The will purports 
to have been executed in lieu of services ren- 
dered by the defendants to the testator, 
but the reference to services as” consideration 
for the bequest is apparently a pure fiction 
entered in the deed to disguise the arbitrary 
nature of the alienation. Sarfaraz died shortly 
after making his will in February 1896. 
The present suit was nob instituted until 
nearly seven years after in January 1903, 
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hut the delay in institution is explained by 
the circumstances that the plaintiffs were 
minors at the time when the will was exe- 
cuted in February 1896. There is reason 
to believe that the defendants took advantage 
of plaintiff's minority to change the course 
of succession in their own favour by the will 
specially as it appears that Sarfaraz devised 
in defendants’ favour not only his own estate 
but also his reversionary rights in an estate 
held by a grand-daughter of his uncle Madat, 
Be this, however, as it may, we have very 
little difficulty in agreeing with the learned 
Divisional Judge on the merits that the 
defendants have failed to prove the validity 
of the will by custom. There is practically 
no proof on the record to support its validity, 
and there is no provision inthe district Riwaj- 
t-am either specifically applicable to Chima 
Jats. Questions 37 and 38 of the Riwaj-i-am 
refer to dispositions of property by will. It 
is noted under question 37 by the Settlement 
Officer conducting the enquiry as “a well 
established fact thata man has power to 
make a testamentary disposition of some part 
of his property.” But when dealing with 
the question (No. 38), whether a disposition 
of property can be made only with the con: 
sent of their heirs or contrary to their wishes, 
he remarks:—‘This is a very doubtfal 
point, and I should hesitate to say that any 
clearly defined custom had been made out 
in case of any tribe. The Gakhars’ reply 
is that a man can make a testamentary 
disposition of property without the consent 
of his heirs; but lam quite certain that if 
a case were to arise, the heirs would not 
agree to this view if a large shave ofthe pro- 
perty were so treated. At present each person 
asked the questions thinks only of increasing his 
own powers upon his estate and answers accord- 
ingly.” The answer given by other tribes, 
such as Khattars, Pathans, Rajputs, Awans, 
Jats, Gujars, Hindus and Bhabras isnoted tobe 
the same as that of Gakhars ; but the examples 
given on pages 58—55 include not a single 
instunws uf either Jats or of Rajputs. Under 
the circumstances and specially in view of 
the opinion recorded by the Settlement Officer, 
who conducted the enquiry, the general 
answer noted for Jats is of no valne to support 
the validity of the will in dispute in the 
present case. 

It was, moreover, contended in argument on 
the strength of certain general remarks in 
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and locality of the part 
not to be entirely left ou 
were not intended to sug 
departure from the view en 
Full Bench judgment, an 
misapprehension on this 


object in saying this is not to 
least discredit on the Full Bench r 
simply to make it clear how the 
of onus should be treated in cases 
the ruling is not directly applicable 
tribe before the Court.’ The parties 
Guar v. Sham Das (2) were Jats as in f 
present case, and, therefore, the ruling wou 
here be directly applicable. They are no 
proprietors in one of the central districts. 0 
the Province. But this is immaterial For, 
as explained in Full Bench judgment in 
Ramji Lal v. Tej Ram (8), “when the facts 
are the same asin Gujar v. Sham Das (2), 
that is, when the land which theowner for 
the time being seeks to alienate is found 
to have come down to him from his ancestors 
as his share of the land held by them as 
members of a village community, the prin- 
ciples laid down in that case apply equally as 
regards initial presumption, whether the land 
is situated in a central or in any other district 
of the Punjab.” There is nothing here 
either in the constitution ofthe village or of 
the tribe which would render inapplicable 
“the principle which was adopted, not, on 
any a priort grounds but merely as a material 
deduction from the facts.” We, therefore, 
hold that the onus lay on the defendants- 
legatees to prove that the will execntedin 
their favour by Sarfaraz excluding plaintiffs 
from succession, who are his natural heirs, 
is valid by custom. As shown already this 
onus they have failed altogether to discharge. 
We, therefore, agree with the Lower Appellate 
Court in decreeing plaintiffs’ suit for a dec- 
laration and dismiss the appeal with costs. 
Appeal dismissed. 


2) 107 P. R 1887, (F. B.) 


1) 71 P. R. 1904, 
3) 73 P. R. 1896, (F. B) 
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COURT. 

. 788 oF 1908. 
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ice Brett and 

Ryves. 

MITRA—ACCUSED 


Sus 
ROR—Opposits PARTY, 
Code (Act V of 1895). s8. 208, 
ment, quashing of-—Prokecutton 
o be cross-examined nor defence 
xecd—Tligh Court Jurisdiction 
itmert to High Conrt—Criminal 
LOR 
Criminal Procedure Code is not to be 
to the provisions of sec, 208 of the 
as to render it imperative on a Magis- 
e has decided to commit an accused for 
High Court, to allow him to cross-examine 
es for the prosecution and to call witnesses 
efence In re (lire Durant, (1898) Ratanial’s 
| Cr Ca, 975, followed. 4 
con-Himprest w. Ahmad, 20 A. 264 and Emperor 
uhammad Hadi, 26 A 177, dissented from. 
Queen-Empress v, Sagal Samba Sajao, 21 O 642, 
jatinguished. 
Therefore, where a Presidency Magistrate decided to 
mimit an accused for trial to the High Court and 
refused to allow him to cross-examine the witnesses 
examined for the prosecution or to cite and examine 
witnesses in his defenco - 

Held, that the Magistrate acted within jurisdiction 

lawfully under sec 347 of the Criminal Procedure Code 

and that the commitment cannot be quashed. 

Queere :--Whether in the exercise of its ordinary 
Appellate Jurisdiction, the High Court has the power to 
quash a commitment made to this Court for trial 
under its Ordinary Original Oriminal Jurisdiction. 

Facis.—The petitioner was the printer and 
publisher of a Bengali newspaper © Jugantar.”’ 

, He was charged under sec. 124 A of the Penal 
Code for publishing certain seditious articles 
| in the paper. 

During the enquiry before the Chief Presi- 
dency Magistrate, the petitioner did not cross- 
examine the prosecution witnesses after their 
examination-in-chief, but applied to do so 
after the prosecution had closed its case, and 
also to call witnesses for the defence. But 
the Magistrate committed the case to the 
High Court without acceding to the prayer 
of the accused, 


The accused moved to have the commitment 
quashed. 

Mr. O. R. Dass, My. S. N. Haldar and Babu 
Narendra Kumar Bose, for the petitioners. 

Mr. W. Gregory, Standing Counsel, for the 
Crown. 

Judgment. The present application is made 
to us under s, 215 of the Criminal Procedure 
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Code praying that we will quash the com- 
mitment made by the Chief Presidency 
Magistrate to the High Court of the peti- 
tioner, Phanindra Nath Mitra, ona charge 
under section 124A of the Indian Penal Code. 
The grounds, on which we are asked to quash 
the commitment are, that the Presidency 
Magistrate refused to allow the petitioner to 
cross-examine the witnesses examined for 
the- prosecution or to cite and examine 
witnesses in his defence, it being con- 
tended that the provisions of s. 208 of the 
Criminal Procedure Code are imperative, and 
that the Magistrate was in law bound to 
allow the petitioner these privileges. It 
seems that, while the witnesses for the prose- 
cution were being cited and examined, no 
attempt was made by the accused to cross- 
examine them, and that the application to 
cross-examine those witnesses and to cite 
witnesses for the defence was made to the 
Presidency Magistrate afte. the prosecution 
had closed its case, and the Magistrate had 
decided to commit the petitioner for trial to 
the High Court. 


The present application is, so far as we are 
aware, the first of its kind, which has been 
made to this Court in the exercise of its 
Ordinary Appellate Jurisdiction, and it seems 
doubtful to one of us whether, in the exercise 
of that jurisdiction, we have power to quash a 
commitment made to this Court for trial 
under its Ordinary Original Criminal Juris- 
diction. The practice in somewhat similar 
cases has been to apply to the Judge exercis- 
ing the Original Criminal Jurisdiction of the 
Court. The question of jurisdiction is one 
of considerable importance, but as the present 
application is urgent, we do not propose to 
deal with it, as we hold that the application 
must fail on the merits. 


The question, which is raised by the applica- 
tion, is whether s. 347 of the Criminal 
Procedure Code is to be read as subject to the 
provisions of 8, 208 of the Criminal Procedure 
Code, so as to render it imperative on a 
Magistrate, after he has decided to commit an 
accused for trial to the High Court, to allow 
him to cross-examine the witnesses for the 
prosecution and to call witnesses in his 
defence. In our opinion the question must 
be answered in the negative, and in this view 
we are supported by a decision of the Judges 
of the Bombay High Court in the case of 
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In re Olive Durant (1). Section 347 distinctly 
lays down that when a Magistrate has made 
‘up his mind to commit an accused for trial, 
“he shall stop further proceedings.” ‘The 

` section occurs in Chapter XXIV, which lays 
down the general provisions as to enquiries 
and trials and its provisions cannot be 
held to be governed by the provisions 
jn Chapter XVIIL of the Code, which lay 
down the procedure to be ordinarily followed 
up to the time when the Magistrate decides to 
commit. 

The attention of the learned Judges of the 
Allahabad Court, who decided the cases of 
Queen-Empress v. Ahmad (2) and Emperor v. 
Muhammad Had? (8), to which we have been 
veferred, does not appear to have been invited 
to the provisions of s. 847 of the Criminal 
Procedure Code and the case of Queen- Empress 
v. Sagal Samba Sajao (4), is clearly disting- 
uishable from the present, as in that case the 
point determined was that the depositions of 
witnesses, whom the accused had not been 
allowed to cross-examine before the Commit- 
ting Magistrate, were not admissible in evi- 
dence in the Sessions Court, 

We decline, therefore. to interfere and 
dismiss the application. 

Rule discharged. 
o (1898) Ratanlal’s Unrep. Cr. Ca. p. 975. 
A 20 A. 264. (8) 26 A. 177. 
(4) 21 C. 642. 





CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 
June 22, 1908. 

Present :—-Mr, Justice Woodroffe. 
KRISTA CHANDRA GHOSK— 
PLAINTIFF 
CETEUS 
KRISTA SAKHA QHOSE— DEFENDANT. 

Receiver—Lease, application to set avide—Remedy 
by sut, not by application—Order against lessee for 
arrears of rernt—Receicer's accounts, 

No summary order can be passed upon an application 
to set aside a lease which has been granted by a Re- 
ceiver under an order of the Court giving him author- 
ity to grant lense,and under which possession has been. 
given to the lessee The course open to the applicant 
is a suit against the Receiver, and also, if it is alleged 
that the lease was granted and obtained by collusion, 
against the lessee. Surendro Keshub v. Doorgasoondery, 
15 0. 268, distinguished, 

On an application asking that the Receiver may bo 
directed to realise all sums due for interest from the 
Jessee or he do personally make good the losses sus- 
tained by the estate; 
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Held, that no order 
on this application ; and 
the contention may bo 
Recciver’s accounts, a8 i 
accounts. 


Application in an ol 

Facts.—A Receiver v 
suit with liberty from ti 
further order of the Co 
estate for aterm not exce 
such terms as to the R 
reasonable. 

The receiver granted a lea 
named Gangamandal to Raja 
one of the parties to the suit, at 
of Rs. 64,500 for six years up t 
1908. In November 1907, the applic 
are also parties to the suit, offered to 
lease of the property at an enhanc 
after the period of the lease was ove 
asked the Receiver not to lease the pro 
aguin without notice to the parties to 
suit; but he on January 7,1908, that is, befor 
the termination of the lease, released it t 
the same lessee at the same rent for six years 
without giving any notice to the applicants. 
This fact came to the knowledge of the appli- 
cants when they offered to the Receiver to take 
a lease of the property at an increase of 
Rs. 10,000 overthe present annual rent and 
were informed by himon March 6,1908 that he, 
the Receiver, was not ina position to accept 
their offer. Hence this application. The appli- 
cants also alleged that the Receiver failed to 
enforce the terms of the previons lease against 
the lessee in not realising from him the 
interest payable on arrears of rent. 

They prayed that the second lease of 
January 7, 1908 be held invalid and that a- 
lease of the property be granted after due 
advertisement; and that the Receiver be 
directed to realise all sums due for interest 
from the lessee or he do personally make good 
the losses sustained by the estate. 

Mr. A. Chaudhuri, for the Applicant. 

Mr. Chakravarti, for some of the parties, 
in support of the Application. 

Mr. Sinha, Advocate-General 
Stokes, for the Lessee. 

Mr. C. R. Dass, for some of the parties 
opposed the application. 

Mr. B. C. Mitter, for Receiver. 

Mr. H. D. Bors, and Mr. Rasul, for other 
parties. 

Order.—The Advocate General appears on 
behalf of the lessee Rajah Benoy Krista 


and Mr. 





































ver has leased the 
this application, and 
ction that this appli- 
ained and that the 
dy executed, no sum- 
ssed such as is asked for 
hand, reliance is placed 
h. the parties were allowed 
esse stio; but these cases do 
e there the question arose on 
of third parties aggrieved by 
ion. through its Receiver, and 
ts such an application by reason 
rol if necessarily has over its 
action. This is not a case of that 
Fam not asked in this matter to 
the action of the Receiver, because 
er has already done that which is com- 
ed of and has conveyed the property into 
hands of the lessee, a third party, to 
hom the Receiver, under the order giving 
im authority to do so, granted a lease, which 
has been completed and under which posses- 
sion has been given. Admittedly, in this 
case, the lessee is also a party to the suit ; 
but though he is subject to the jurisdiction 
of the Court as a party, he is not subject to 
its jurisdiction as lessee. This is not a case 
in which the matter rests on an agreement, 
which has not been carried ont, and in which 
the Court may interfere to prevent its Receiver 
giving effect to the proposed agreement. 
This is a case, in which the matter has passed 
out of the stage of agreement, and has resulted 
in a conveyance of the property to the lessee. 
As long as that lease stands, the property 
must be taken to be in the lessee, and I do 
not think that I can, on this application, set 
aside that lease. ` 

The course open to the applicant appears 
to me to be by proceeding by suit against the 
Receiver, and also, if it is alleged that the 
lease was granted and obtained by collusion, 
against the lessee. In the case cited, Surendro 
Keshub Roy v. Deorgasoondery Dossee (1) the 
Court was asked to control the action of the 
Receiver and to enforce the applicant’s right 
to have a lease, for which a contract had been 
entered into ; and in the English cases therein 
cited, the matter still rested on contract and 
an order was made directing enquiry as to 
damages against the lessee, who had repndiat- 
ed the contract, and in the other case, the 
Receiver had parted with money without the 

(1) 16 0. 258, 
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authority of the Court and so the Court's 
money was ordered to be paid back. But 
here, unless the lease is set aside, the interest 
is not that of the Court, or of the parties, 
but of the lessee. 

Under these circumstances, the application 
appears to me to be not entertainable and 
must be dismissed. 

I need only add, had the preliminary point. 
not prevailed, I should have been disposed to 
grant the adjournment asked for by Mr. 
Chaudhuri and by Mr. Chakravarti in order 
to put in further affidavits. 

The second part of the application was 
heard on June 22, 1908. 

Judgment.—This is a part of an appli- 
cation, which I dealt with on the 8th June 
1908. On that date I dealt with the question 
then raised, as to whether the lease granted 
by the Receiver to Raja Benoy Krista Deb 
Bahadur should not be set aside, which I 
then decided in the negative. Another part 
of the application asks that the Receiver may 
be directed to realise all sums due for interest 
from the lessee or he do personally make 
good the losses sustained by the estate. As 
regards this application, a distinction must 
be drawn between the present and the last: 
lease. As regards the present lease, it is 
clear, if the parties insist on it or any of 
them, that the terms of the lease must be 
strictly enforced, and, if the rent is in arrears, 
the lessee must pay interest; but on the 
other hand, the lessee is not bound to pay 
anything under the lease before it is due. 
Then the question arises as to the late lease, 
whether an order can be made as to the inter- 
est on the arrears of rent, which it is said 
amounts to a large sum of money, nearly 
Rs. 9,000, and which should, it is said, have been 
recovered by the Receiver from the lessee. 
There appear tome to be two objections to 
this part of the application. No order càn be 
made against the lessee on the present appli- 
cation. If it cart, it is said, the lessee holds 
a discharge from the Receiver for all the rent 
under the late lease. However that may be, 
it is sufficient to say, no order can be made 
against the Rajah on this application. Then, 
if the applicant has any refmedy against the 
Receiver in respect of these moneys, the 
matter cannot be gone into on this application, 
It is a matter touching the Receiver’s accounts. 
In so far as the Receiver’s accounts have 
been passed, the matter may be taken to 
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be concluded. So far as the accounts have 
not been passed, it is open to the parties to 
raise the question on the passing of the 
naccounts. The answer of the Receiver as to 
the payment of interest on arrears of rent not 
being insisted on is given in the 4th para- 
graph of his affidavit sworn on the 11th June 
1908, in which he states that the parties 
agreed to waive interest on arrears of rent, 
because the lessees agreed to pay a monthly 
allowance of Rs. 3,000 in advance and 
Rs. 3,000 before the closing of the Cowrt offices 
for the pujahs and this agreement was in 
consideration of the interest in respect of 
each instalment of rent not being insisted 
upon. As I have said, I desire to express no 
opinion on the merits of these contentions, 
because, in so far as they are against the lessee, 
they cannot be gone into in these proceedings; 
and as against the Receiver, they must be rais- 
ed Gf at all) on the passing of the Receiver’s 
accounts and the Court .can then deter- 
mine, whether the matter can then be gone 
into or whether it is one, as to which the 
parties must file a suit against the Receiver. 
I express no opinion on the merits. The 
result is the application is dismissed with 
costs. 
Application dismissed. 


CALCUTTA HIGH COURT. 
ORIGINAL, Crvm Sum No. 462 or 1908. 
August 5, 1908. 

Present :—-Mr. Justice Stephen. 
EBRAHIM ISMAIL TIMOL PLAINTIFF 
versus 
PROVAS CHANDAR MITTER— 
DEFENDANT. 

High Court—Jurisdiction—Swat by lessee for profita 
during his ubsence— Possession taken by lessor— Suit for 
land —Tetiers Patent, Cl, 18. . 

Where the lessee of certain promises outside the 
jurisdiction of the High Court was sentenced to im- 
prisonment and the lessor took possession, a smt by 
the lessee, after hia term of imprisonment was over, 
for a declaration that the lease and the rights of the 
Jeasee are valid and subsisting and for a declaration 
that he is entitled to"the rents and profits pending the 
termination of the lease, is one for land outside tho 
Jocal limits of the jurisdiction of the High Court and 
cannot be tried by it, Delhi and London Bank v. 
Wordie, 1 O. 249, followed. 

Kellie v, Fraser, 90. 445 and Hara Lal Banerjee v. 
Nitambini Debi, 29 0, 316, referred to, 


INDIAN CASES. 






















Rungo Lall Lohea v. 3 
718, distinguished. 

Mr. Pugh and Mr. § 

Mr. 5. P. Sinha, 
Chakravarti and Mr. | 
Defendant. 


Judgment—In this ca 
claims certain reliefs under 
cumstances :— 

On the 2nd of November 
from the defendant a leasg 
and premises, 38 Elgin Roa 
admittedly beyond the limits 
Original Jurisdiction of this C 
lease was for 15 years from the 
September 1905. It contained two pr 
with which we are concerned; the first 
ordinary covenant for re-entry by the lan 
in case of non-payment of rent, the o 
provision gave him aright to enter on t 
premises on their being vacated by the tenant, 
and enabled him in that case to re-let the 
premises, the tenant remaining liable on his 
covenants, and in particular being Liable for 
any deficiency of the rent on re-letting by the 
landlord. What occurred was that the rent 
for the months of April, May and June fell 
into arrears, and the landlord obtained a 
decree in respect of these arrears in the 
Small Cause Court in August of that year. 
At about the same time the premises were 
vacated by the plaintiff on his being com- 
mitted to jail in consequence of n conviction 
before the criminal sessions of this Conrt. 
The plaintiff's chief contention is that the 
defendant entered on the premises under the 
second of the covenants that I have mentioned, 
and that the lease has not been terminated, 
but the defendant is a trustee for his benefit 
in respect of the profits that he has received 
in respect of these premises and must account 
to him for any rent he has obtained from the 
premises exceeding the amount which the 
plaintiff has undertaken to pay. He also 
claims damages for stables, which, he says, the 
defendant has pulled down, and alternatively, 
if the lease is terminated, a return of 
Rs. 1,500, which he deposited with the defend- 
ant as security for rent 

On these facts the defendant has taken a 
preliminary objection that this is a suit for 
land or immoveable property out-side the 
local limits of the jurisdiction of this Court, 
and cannot, therefore, be tried by this Court 
under the powers conferred by clanse 12 of 

































DAR MITTER. 


decide this question 
ook to the prayers of 
ctly ave the reliefs 
aed consider only the 
and second the plaint- 
t of money due to him 
he third for a declaration 
he rights of the lessee are 
g, and by the fourth for a 
eis entitled to the rents and 
mises pending the termina- 
Ə. 
matter ofthe first and second 
ney in the hands of the defendant 
r ihe plaintif and 15 based on 
at have oecorred. The subject 
£ the third and fourth must apparent- 
16 premises ın question and the rents 
vofits arising therefrom. The granting 
e third and fourth prayers will enable 
e plaintiff to recover rents from any tenant 
f the house, and will thns put the plaintiff 
into possession of the house by receipt of its 
rent. The law applicable to the case may be 
gathered from several decisions in this Court. 
In the first place a comparison may usefully 
be made between the two cases of the Delhi 
and London Bank v. Wordie (1) and Kellie v. 
Fraser (2). The first of these was a suit to 
have certain trusts carried into effect, and its 
express purpose is statel by Garth, C. J. to 
be to compel the sale of certain land not 
within the local jurisdiction of the Court. It 
was held that the case depended on whether 
the suit was “ brought substantially for land, 
that is, for the purpose of acquiring title to, 
or control over, land” within the meaning of 
clause 12: and on the facts it was decided 
that it was and that the Court had no juris- 
diction. 

The second case, which is one of two chiefly 
relied on by the plaintiff, was an application 
to file an award, by which a dissolution of a 
partnership was awarded, and it was ordered 
that a tea garden at Darjeeling, the property 
of the partners, should be sold. It was 
held a suit to effect what was ordered by the 
award could not have been a suit for land, 
because the object of the suit would hare been 
to enforce a dissolution of the partnership on 
suitable terms and not to obtain possersion of 
or acquire a title to the tea garden; and that 
the application was, therefore, within the juris- 
diction of the Court. The case of Bungo Lall 

(1) 1 0. 249. (2) 2 0, 445, 
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Lohea v. Wilson (3) is also relied on by the 
plaintiff. 

There the suit was for vent of premises in 
Howrah. The defendants did not deny that 
they were tenants of the premises, and were 
liable to pay rent for them. What was dis- 
puted was the terms of the tenancy and the 
wight of the plaintiffs in respect of it. No 
velief was asked for in respect of the land, and 
it was not sought to deal with it in any way. It 
was accordingly held that this was not a suit 
for land under clause 12. In Hara Lal Baner- 
jee v Nitambini Debi (4), the plaintiff sued 
for construction of a Will, for administration 
of the property demised, and for the immediate 
possession of immoveable property at Hooghly. 
Following the decisions in Delhi and London 
Bank v. Wordie (1) and Nellie v. Fraser (2) i 
it was held that the suit was for land. The 
facts of this case scem to meto show that as 
far at least as the third and fourth prayers 
are concerned the suit is one for land. This 
appears to me certainly so in view of the case 
of the Delhi and London Bank v. Wordie (1), 
and I see no reason at all for not following 
that ruling in consequence of anything that 
is found in the decision in Kellie v. Fraser (2), 
Indeed the difference between these two cages 
seems to me to show that this is certainly a 
suit for land. I was at first struck with the 
case of Rungo Lall Lohea v. Wilson (3), but 
on looking into the facts of that case I think 
that it is abundantly clear that it is entirely 
different from the present one. What the 
plaintiff is seeking to dois to do something, 
which will divectly affect the property, name- 
ly, to obtain possession of it by receipt of rent. 
Under these circumstances 1 hold that this is 
a suit for land outside the jurisdiction of this 
Court and, consequently, that it cannot be 
brought ag far as prayers 3 and 4 are concern- 
ed, It then remains to be considered whether I 
can entertain the prayer for an account by the 
defendant, and the prayer for damages in 
respect of the pulling down of the stables 
referred to by the plaintiff. It seems to 
me clear that [ cannot entertain either 
of these two prayers. The plaintiff alleges 
that his lease is still in existence and 
neither of the questions that’ I have referred 
to can be determined till this point is de- 
cided. 


8 26 O. 204; 20. W. N. 718, 
+) 29 C. 316, 
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The plaintiff alleges that the defendant is for 
some purposes his trustee. This again depends 
ontirely upon what has taken place under the 
lease. The result is that this suit must be 
dismissed with costs. I have to add that the 
defendant at an early stage of the case made 
an offer that, if the plaintiff would admit that 
the lease was terminated, the question of tho 
defendant's liability to account for Rs. 1,500, 
which he has received, should be decided. 

This offer was not accepted by the plaintiff. 


Suit dismissed. 





PUNJAB CHIEF COURT. 
Secoxp Crvi Appear No. 707 or 1907. 
November 27, 1908. 
Present :—-Sir William Clark, Kr., Chief 
Judge and Mr. Justice Reid. i 
PIARH LAL—PLAINTIFP-—APPELLANT 
versus 
GANESHI LAL AND orners—DeFexDANts— 
RESPONDENTS. 

Punjab Pre-emption Act (IT of 1905), 8. 3 (5)— Pre- 
euption—Sale in execution of Ciril Court's order-—Sale 
of immoreable property by a Receiver under seciwn 356 
of Act XIV of 1882, not subject to pre-emption, 

A sale of immoveable property by a Receiver under 
© directionof the Court,” under section 8656 of the Code of 
Civil Procedure, Act XIV of 1882, 18 a sale in execution 
of an order of a Civil Court within the terma of section 
3 (5) of the Punjab Pre-emption Act (II of 1€06) and, 
consequenti, not subject to pre-emption 

Hukm Chand v Robinson, 48 P R 1894, Norendra 
Nath Sirear v, Kamal Basım Dam, 28 C 563. (P. C), 
L. R. 281. A. 18; Refererce under seoliun 28 of Act VII 
of 1870, 17 A. 288,referred to. 

Muhammed Bakhsh v. Hira, 45 P R. 1873; 
Mula v. Nihal Chand, 78 P. R 1881; Muham- 
mad Bakhsh v Rajindar Singh, 121 P R. 1888; Jhang: 
Ram v Budho Bar, 84 P R.1901, (F B ) : Jaggan Nath 
v. Fazla, 26 P. R. 1902, Wels London, Tilbury and 
South End Ratlway Co, L.R & Ch. Divy 127, Wahid 
ud-din v, Hakiman,16 © 757, (F B.) atp. 770, and Bay 
Nath y. Sital Singh, 83 A. 224 (FB) at p 228, disting- 
nished. s , 

Further appeal from the order of A. E, 
Martineau, Esquire, Divisional Judge, Delhi 
Division, dated the 25th March 1907, re- 
versing that of T. P. Ellis, Esquire, District 
Judge, Delhi, dated the 7th November 1906, 
decreeing plaintiff’s claim. 

Mr. Muhammad Shafi and Mr. Shah 
Nawaz, for the Appellant. 

Mr. Shadi Lal; for the Respondent. 

Judgment.-The sole question for consider- 
ation is whether a sale of „Immoveable pro- 
perty by a receiver nnder direction of the 
Court,” under section 356 of the Code of Civil 
Procedure, is a sale in execution ofan order 
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consequently, not sub 

Tho Lower Appellat 
from the decision of the 
that the word ‘‘ Order” 
limited to the definition 
2 of the Code, and has poin! 
of Civil, Criminal and Rev 
of revenue officers are exc 
emption by the sub-section, an 
passed by a Criminal Court ca 
by the definition in the Code. 


defined by the Code of Civil Proced 
“order” of a Criminal Court by the 
Criminal Procedure, but the fact r 
that the definition was expressly ena 
for the purpose of the Code itself, the wo. 
used being ‘in this Act unless there be som 
thing repugnant in the subject or context 

order means the formal expression of 
any decision of a Civil Court which is not 
a decree as above defined.” 

The Lower Appellate Court ‘further held, 
on authority cited, that a special definition 
contained in one Act should not be read into 
another, and that the sale was not subject 
to pre-emption. Counsel for the appellant 
cited a mass of authorities, which have not, 
in our opinion, supported his contention that 
section 3 (5) of the Pre-emption Act does 
not affect the right to pre-emption claimed. 

The most relevant of these are .— 

(1) Welle v. London, Tilbury and South End 
Railway Company (1), where Bramwell, 
J. A. said: “I agree that we ought to con- 
strue the Act of Parliament according to 
the fair meaning of the words, even suppos- 
ing the true construction of the Act does 
an injustice to the parties. But we may 
well approach the construction of an Act 
of Parliament of this kind (extingnishing 
certain rights of way across a railway line) 
in the belief that it was not intended to 
confiscate a private right.” 

(2) Maxwell on the Interpretation of Sta- 
tutes, Ed. IV p. 344.— “where the language 
of a statute in its ordinary meaning and gram- 
matical construction leads to...... hardship 
or injustice, presumably not intended, a 
construction may be put upon it which modi- 
fies the meaning of the words.” 

(1) L. R. 5 Ch, Div. 127 at p. 180, 


AL. 


port of Muhammad 
an (2), where itis said: 
meaning (of sections 
‘ode of Civil Procedure), 
erely to the letter but 
he law, and must, also as 
e regard to the interpreta- 
us decisions upon these and 
visions of the law,” 
remarks by Mahmnd, J. at 
report of Baij Nath v. Sital Singh 
considerations which appeared 
render the ordinary law of pre- 
applicable to public auction im 
of decrees. 

uhammad Bakhsh v. Thira (4), in which 
eld that omission to take advantage 
opportunity he had of attending an 
ion-sale, and there asserting his 
hts as pre-emptor, constituted a relinquish- 
ent of the plaintiff’s right of pre-emption. 
(6) Mula v. Nihal Chand (5), in which 
it was held that failure to attend and bid 
at an auction, in the absence of notice under 
section 13 of the Laws Act, was not waiver 
of the right of pre-emption. 

(7) Muhammad Bakhsh v. Rajindar Singh 
(6), in which it was held that a clause in 
the record of rights, that if certain persons 
with rights of pre-emption failed to take, 
the owner might sell to an outsider, did not 
deprive other persons, not specified in the 
clause, of their rights of pre-emption. 

(8) P. 276 of the report of Jhangt Ram v. 
Budho Bai (7), in which Clark, C. J., said: 
“ granting that the plain meaning of the 
words of an Act must be followed, it is 
beyond the capacity of human intelligence 
to foresee and provide in a statute for all 
the complications and contingencies that 
may arise, it is equally beyond the capacity 
of human language to express its intention 
so as to make misunderstanding impos- 
sible.” 

“ It is within the functions of the Courts 
to bring a liberal mind to the construction 
of a statute where it has to be applied to 
an unforeseen contingency or where the bold 
literal meaning and the spirit of the statute 
ave at variance.” 

(2) 25 0. 737 (F. B.) 

(3) 13 A. 224 (F. B.) 

(4) 45 P R. 1873. 

6 78 P. R. 1881. 






























6) 121 P. R. 1888. 
7) 84 P. R. 1901 (F. B.) 
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“ An absolutely literal reading of section 
526 would lead to the absurd conclusion 
that the award must be filed where an objec- 
tion bas been taken that there has been no 
reference and no award, these not being 
objections under sections 520 and 521, and is 
impossible.” 

“When two meanings are possible, and 
one brings abont a result opposed to the 
other provisions and spimt of the statute, and 
the other brings about a result in accordance 
with those provisions and the spirit of 
the Act, Courts are justified in adopting the 
former meaning, even though the latter 
meaning is on the face of it the moro plain 
of the two.” 

(9) Jagan Nath v. Fazla (8), to the same 
effect, 

Reliance was also placed on section 286 
ef seq of the Code prescribing the manner 
of conducting sales in execution of decree, 
and on the fact that sections 88, 140, 386, 
514 and 524 of the Code of Criminal Pro- 
cedure empower Criminal Conrts to sell 
property, and it was contended that the 
object of section 3 (5) of the Pre-emption 
Act was to amend section 9 of the Punjab 
Laws Act, which extended the right of pre- 
emption to “sales whether under a decree 
or otherwise,” and that the amendment ex- 
tended only to excluding sales under a decree 
from pre-emption. 

It was further contended that the property 
of the insolvent vested in the receiver 
under section 354 of the Code, the proceedings 
being under Chapter XX of the Code, not 
under the Laws Act, and that the sale was 
by the Receiver, not by the Court. 

Counsel for the respondents contended 
that the sale, being under the direction of the 
Court, was by order of the Court,and pointed 
out that on the 17th May, 1905, the Court 
passed an order that Gopal Das do pay the 
money bid by him and that a sale-deed be 
executed, the sale becoming complete by 
expreas order of the Court. : 

Reliance was placed on the fact that sec- 
tion 352 of the Code makes an order under 
section 351 a decree, and that the subsequent 
orders are orders in execution of a decree, and 
the sale a sale in execution within the terms 
of Chapter XIX of the Code. 

The authorities cited for the respondents 
were (1) Norendra Nath Sircar v. Kamal Ba- 

(8) 26 P. R. 1902, 
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sini Dasi (9) in which their Lordships follow- 
ed the rule laid down by Lord Herscholl in 
Bank of England v. Vaglians (10), that in 
dealing with an Act intended to codify a par- 
ticular branch of the law the proper course is, 
in the first instance, to examine the language 
of the statute and to ask what is its natural 
meaning uninfluenced by any considerations 
derived from the previous state of the law, 
and not to start with inquiring how the law 
previously stoodand then assuming that it was 
probably intended to leave it unaltered, to see 
if the words of the enactment will bear an 
interpretation in conformity with this view. 

Lord Herschell added: “If a statute, in- 
tended to embody in a Code a par- 
ticular branch of the law, is to be treated 
in this fashion, it appears to me that its 
utility will be almost entirely destroyed, and 
the very object with which it was enacted 
will be frustrated. The purpose of such a 
statute surely was that on any point specifi- 
cally dealt with by it; the law should be 
ascertained by interpreting the language 
used instead of as before roaming over a vast 
number of anthorities in order to discover 
what the law was, extracting it by a minute 
critical examination of the prior decisions.” 

(2) Hukm Ohand v. Robinson (11), in which 
itwas held that an orderunder section 358 of 
the Code declaring the insolvent absolved 
from all further lability, was a decree, pro- 
ceedings under Chapter XX of the Code being 
proceedings in a suit. 

(3) Reference under section 28, Act VII of 
1870 (12), in which it was held that an 
order under section 214 of Act VI of 1882 
(Companies Act) is not a decree or an order 
having the force of a decree, and that an ap- 
peal from such an order toa High Court is 
properly stamped with a Court-fee of Rs. 2. 

Section 214 empowers a Court to compel 
a director, manager or other officer of a Com- 
pany in liquidation to repay money, misapplied 
or retained, withinterest. Burkitt, J., whose 
judgment is cited, doubted whether any 
order, in the strict sense of the word as de- 
fined in the Code of Civil Procedure, is passed 
by the winding up Court under that section, 
which appeared to him to be the complement 
of sections 162 et seg of the Act, and that 


(9) 23 O 863, (P. C.); L. R. 23 I, A. 18, 
19) (1801) A. C. 107. 

11) 43 P. R. 1894 

(12) WA, 238, 
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the Act did not cont 
way of formal adjudi 
of right, but authorise 
executive order. 

Section 169 provides th 
order ordecision made or 
of thewinding up of a Comp 
may be had in the same man 
appeals may be had from an 
sion of the same Court in 
ordinary jurisdiction and 1t do 
that it was ever contended that an! 
section 214 is not appealable O 
trary such appeals have been freely 

Although as stated at p. 90 of M 
the Interpretation of Statutes Hd. IV, 
canon of interpretation that all words, i 
be general and not express or precise, 
be vestricted to the fitness of the matter 
are to be construed as particular if the i 
tention be particular, and understood as used 
in reference to the subject-matter in themind 
of the legislature and strictly limited to it, 
the authorities do not, in our opinion, justify 
the limitation of the word “ order” in section 
3 (5) within the four corners of the definition 
in section 2 of the Code, or the importation, 
in construing section 3 (5) of any consider- 
ation of the expediency of excluding sales by 
public auction only from the provisions of 
the Pre-emption Act. We cannot assume 
that the legislature intended to adopt the 
principles enunciated by Mahmud, J. in the 
case of Baty Nath v. Sital Singh (8) or assume 
that the language of the sub-section was used 
carelessly or without due regard to itsobvious 
interpretation. 

Had the intention been to exclude only 
sales in execution of the decrees of Civil 
Courts, and not sales in execution of orders 
of Civil Courts, the Act would presumably 
have contained a specific and unmistakeable 
provision to that effect and the argument 
based in the dictum in the case of Wells v, 
London, Tilbury and South End Railway Com- 
pany (1), that it must not be presumed that 
legislature intended to confiscate rights of 
pre-emption, is met by the reply that the sub- 
section admittedly deprived pre-emptors of 
their existing right in respect of sales in exe- 
cution of decrees, and it cannot be assumed, 
in the face of the language of the sub-section, 
that the intention was to preserve the right 
in respect of other sales by order of a Civil 
Court. 


























tion of an order” are, 
nous with “in com- 
y bee ix 

or in obedience to 


der the direction of the 
iver acted in obedience 
the Court and as already 
ordered that the purchas- 
osit the purchase-money and 
ed should be prepared, after 
ed the receiver on the 7th Ap- 
discover a purchaser. The whole 
was under the specific orders of 
, and we have no hesitation, inter- 
he language of the sub-section in 
nce with the rules of interpretation 
cited, in holding that the sale was not 
ject to pre-emption.. 
In our view of the language of the sub- 
section, it ig unnecessary to deal with the ar- 
gnment of counsel for the respondents that 
the order of the Insolvency Court was a de- 
cree. 

The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Civ Arran No. 2 or 1899. 
April 6, 1899. 
Present:—Sir William Clark, Kr., Chief Judge 
LAHRU— Peat ntirr-——APPELLANT 
versus 

NARAIN -— Derenpant—-Respox DENT. 

Punjab Laws Act (IV of 1872), 8. 10— Pie-emption--- 
Moura Mangal Kolha, District Kangra Right of pre-- 
empttonin Kangra District different from elaewhere, and 
restricted to certain persons—Burden of yi vaf-- Presump- 
tion —Admussibility of Wayib-ul-arzes of other tillages 
to prove custom in a particular village. 

In the Kangra District the custom of pre- 
emption is different from oclsewhere, and pre- 
emption is only recognized whero the land is ancestral 
and the pre-emptor is descended from tho common 
ancestor. 

Chodhriy. Dall: Singh, Civil Appeal No. 499 of 1882, 
and Purkha v. Narpat, Civil Appeal No. 912 of 1822, 
(unpublished), followed 

The presumption is that the custom of one village 
is sinular to the custom of other villages in the Kangra 
District, and a person setting up a contrary one 
is bound to prove it. 

Further appeal from the order of G. Ñ. 
Lewis, Esquire, Divisional Judge, Hoshiar- 
pur Division, dated the 2nd December 1898, 
eversing the order of Bawa Karm Singh, 
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Munsif 2nd class, Dehra, dated the 11th July, 
1898. decreeing the claim. 

Bakhsht Jatshi Itam, for the Appellant. 

Mr. Lal Chand, for the Respondent. 

Judgment.—Tho question here is whether 
defendant-vendee has rebutted tho presump- 
tion in favour of the existence of the right 
of pre-emption under section 10 of the Punjab 
Laws Act sufficiently to throw upon plaintiff 
the burden of, proving the existence of the 
custom. 

In defendant’s favour is the Chief Court 
ruling No. 499 of 1882, and No. 982 of 1882 
which go to show that in Kangra the custom 
of pre-emption is different from elsewhere, and 
that pre-emption is only recognized where 
the land is ancestral and the pre-emptor 18 
descended from the common ancestor. 

Plaintiff's main argument before me is 
that the land isin Mangal Kolha and that 
there is no entry about pre-emption in the 
Wajib-ul-arz of the District of the 1892 
Settlement and no Wajib-ul-arz was prepared 
for this village in the previous Settlements 
and that Wajib-ul-arzes of other villages are 
not admissible to prove the custom of this 
village, and that the custom must be proved 
specially for this village. 

Plaintiff and the vendor are Girths by 
caste. The reason, why no Wajib-ul-arz was 
prepared at former Settlements, was because 
the village was situated in the Jagir of the 
Raja of Nadaun. 

Plaintiff has not made out to my satisfac- 
tion that the custom must be proved for the 
special village, there may be a local custom 
extending over a special area, such as a Dis- 
trict or a Tahsil or a group of villages. 

The residents of this village are of the com- 
mon caste of Girths and theirtenure of thevil- 
lage ike that of other villages inthe District is 
bhiachara founded in a promiscuous way. 

I think there is every reason to believethat 
the custom of this villago is similar to 
the custom of other villages inthe Kangra 
District, and that the burden is on plaintiff to 
prove the right of pre-emption. This plaintiff 
has entirely failed to do. I have considered 
the precedent relied on, the judgment of the 
Honorary Civil Judge of Nadaun of 1873; 
it does not, in my opinion, show the existence 
of a custom of pre-emption; the subject is 
hardly dealt with. 

I dismiss the appeal with costs. 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Sgeconp Civ, APPEAL No. 847 or 1902. 
July 11, 1905. 
Present:—My. Justice Chatterji, C. T. E., 
and Mr. Justice Johnstone. 
BISHNA AND ANOTHER——PLAINTIFF8--— 
APPELLANTS 
versus 
PHULI AND OTHERS—- DEFENDANTS —- RER- 
PONDENTS, 

Punjab Laws Act (IV of 1872), +, 12 (a) and(b)— 
Pre-emption—Wajib-ul-arz allowing right af pre-enp- 
tion an crise of ancestral land—Juintnesa no ground ef 
Pre-emption whonland not ancestral Yakjaddi’ mean- 
ing of —Plea not raised in Lawes Courts arin grounds 
of appeal but firat raised in course of argument in Chic 
Court, tenability of. 

Where tho Wajib-ul-arz alloweda right of pio-cmp- 
tion only to ‘Vakjaddis’ and it was not proved that tho 
land in suit had descended from an ancestor com- 
mon to the plaintiff and the vendor Held that the 
plaintiff could not be treated as a Yakjaddı, nor 
could plamtiff claim pre-emption on the mere ground 
of jomtness in the face of the express nnd cx- 
haustive statement of custom in the Wfaj:b-ul-arz. 

An appellant cannot be allowed to rao in the 
course of argument a plea not raised in either of the 
Lower Courts or in the grounds of appeal. 

Bidyav. Chartu, O. A. No. 1647 of 1888, (unpublish- 
ed), not followed. 

Further appeal from the order of J. G. 
M. Rennie, Esq., Divisional Judge, Hoshiarpur 
Division, dated the 27th August 1902, re- 
vorsing the decree of A. Langley, Esq., Dis- 
trict Judge, Kangra, dated the 4th Jnly 1902, 
decreeing the claim. 

Lalas Ishar Das and Sohan Lal, for the 
Appellants. 

Rai Sahib, Lala Sukh Dial, forthe Respond- 
ents. 

Jndgment.—The material facts are suffi- 
ciently given in the judgments of the Lower 
Courts. 

In our opinionit must be held that the land 
in dispute was Kedaru’s property, as is shown 
by the entry in the Settlement Shajra Nasab, 
the succession to it by Kedaru’s widow Mu- 
sammat Bahto, and by the proceedings of the 
suit brought by Kedaru’s collaterals, Diwan 
and Sudaman, whose mghts were purchased 
by the vendors. The land cannot be treated 
as having come from Kamla and, therefore, 
ancestral to the plaintiffs. They have, there- 
fore, no right of pre-emption underthe Wajib- 
ul-arz. We cannot accede to the contention of 
appellants’ counsel that the Wajtb-ul-arz is 
not binding or that the statement of the 
custom is not. exhaustive. Plaintiffs’ 
claim under clause (b) of section 12 of the 
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Punjab Laws Act, 
ground. 

It is next argued thal 
that plaintiffs rightis p 
(a) of section 12. Thej 
was never alleged in the 
disputed by the respondent 
allow the appellants to raise 
for the first time in the thir 
grant them a remand to sub 
contention. Itia not raised 
grounds of appeal in this Court. 
be said that they would have t 
pre-emption on the mere ground o 


bound to follow the action taken by Mi 
tice Roe in Civil Appeal No. 1647 of 18 
to abide by the views expressed in his ju 
ment in that case. 
The appeal is dismissed with costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Frast Crym Arrear No. 231 or 1894. 
January 21, 1897. 
Present Myr. Justice Banerji and 
Mr. Justice Aikman. 
CHAIL BEHARI LAL—APPELLANT 
versus 
GULZARIMAL AND ANOTHER— 
RESPONDENTS. 

AinduLaw—Mitakshara—Father's debt, sows pious 
obligation to pay--Immoral debt-—Consideration— 
Burden of proof—Nature of evidence—Eridence of yene- 
1al characte. 

The defendant's father executed four Hundis and 
a hypothecation bond as collateral security Upon the 
father’s death, the creditor brought a suit to recover 
the amounts duc on the Hundt by sale of the hypo- 
thecated property Held, that in a caso of this 
kind ıt was for the son to show that by reason of tho 
nature of the debt he was discharged from the pious 
obligation to pay it, that evidence of a general 
character as to the drinking and extravagant habits 
of the father waa not sufficient for the discharge of 
the onus which Jay on the son, and that he must prove 
that the debt in question was incurred for an im- 
moral purpose Held, further, that the burden of 
proving non-receipt of consideration also was ou the 
Bon. i 

First appeal from the decree of Sayed 
Zain-ul-Abdin Khan, Subordinate Judge of 
Cawnpore. 

Ram Prasad and Sundar Lal, for the Ap- 
pellant. 
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Charan Lal, for the 


d Bahadur, the father 
a Hundi for Rs. 4,000,on 
the plaintiffs and as 
e executed a hypotheca- 
Hundi was renewed and 
. 1,000 each and one for 
br representing the interest 
tued on the amount of the 
ere granted by him to the 
the collateral security was 
urshed Bahadur having died, 
suit was brought to recover 
due on the Hundis last men- 


security bond. The defendant raised 
1 objections to the claim, only two 
hich have been urged in this appeal. 
ose objections were that there was no 
consideration for the Hundts and that the 
debt was incurred for an immoral purpose. 
The Court below has overruled those ob- 
jections and has granted a decree to the 
plaintiffs. It is contended here that the de- 
fendant has proved that the debt in ques- 
tion was incurred for immoral purposes. 
There can be no doubt that the burden of 
proof in a case of this kind is on the son 
to show that by reason of the nature of the 
debt he is discharged from the pious obliga- 
tion to pay it. The evidence which has 
been read to us falls far short of proving 
that the particular debt impugned was taint- 
j ed by immorality. All that the evidence 
shows is that Khurshed Bahadur was given 
to drink and was a man of extravagant 
habits and there is some evidence that the 
plaintiffs knew what his character was, We 
are of opinion that evidence of general charac- 
ter is not sufficient for the discharge of 
the onus which lies on the son. He must 
prove that the particular debt in question 
was incurred for an immoral purpose and 
this the defendant has not been able to do 
in this case. 

As for the question of want of considera- 
tion, the burden of proof was also on the 
defendant and that burden has not been 
discharged. Theappeal fails and is dismiss- 
ed with costs including counsels’ fees on 
the higher scale. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Szcoyp Cryin Appear No. 1028 or 1907. 
March 5, 1909. 

Present :—Sir John Stanley, Kt., Chief Judge, 
Sir George Knox, Judge, Mr. Justice 
Banerji, Mr. Justice Aikman and Mr. 
Justice Richards. 

CHANDRADEO SINGH AND OTHERS— 

Devenpants—-APPELLANTS 
COTEUS 
MATA PRASAD AND OTHERS—-PLAINTIPFS 
RESPONDENTS. 

irda Law—Mitsksbara — Mortgage by Windu father 
~—Tnability of sons—~dntecedent debt—Fumily necessity 
—Lvanafer of Property ct (IV of 1882), 8. 38—Trans- 

fer by person hacing limited interest—Durder of 
proof af necessity. 

Held, by the majority of the Full Bench (Barorji and 
Richards, JJ., dissenting) :— 

A Hindu father in a joint A/itakshara family cannot 
give a valid mortgage of the joint ancestral property 
as secumty for an advance made to him at the time 
of the mortgage, not to satisfy an antecedent debt or 
a family necessity As there isa distinction between 
® mortgage given for an antecedent debt and a mort- 
gage for a debt incurred for the first time when the 
mortgage is executed, a transaction of the latter des- 
cription is not binding on the gons of the mortgagor, 
unless the loan was obtained fora family necessity. 
In this respect there 18 no distinction between an 
alienation by an out and out sale and an alienation by 
a mortgage. A mortgage is asale sub modo, and 
the word alienation embraces both a sele and a 
mortgage. 

Jamne vy. Nain Sukh, 9 A. 498; dfandahal v. 
Gopal Misra, 1901, A. W. N. 57; Ram Dayal v. 
Ajudhia Prasad, 28 A. B28; Surja Prasad v. Golab 
Chand, 27 O 762, Venkataramanaya v Venkatara- 
mara, 29 M. 200; Luchmun Dass w. Giridhur Chow- 
dhry. 5 0. 855, followed. 

Karan Singh v. Bhup Singh, 27 A. 16, distinguished, 

Babu Singh v. Bihari Lal, 30 A. 156; Maheswar 
Dutt v. Kishun Singh. 34+ C. 184, not followed. 

Badri Prasad x, Madan Lal, 16 A 7, (T. 29 : Laul 
Singh v. Deo Narain Singh, 8 A. 279; Naromi 
Brbuasir v, Modhun Mohun, 18 C. 21 ; Lakshmi Duda 
v, Ttam Chardra, 5 B. 48 roferred to. 

Bura) Bursi Koer v. Sheo Persad, 6 0.148; 40 L. 
R. 226, L. R. G 1. A. 88, 1eferred to and explained, 

Where a plaintiff claims under a deed cxecnted by 
a member of a joint Hindu family, alienating the 
family property, the onus lies upon him to prove the 
oxustence of circumstances, which alone under Hindu 
Law would justify tho alienation, that is to say, 
“legal necessity ’ or pions purpose. 

Hurooman Pershad Pandey v. Musramut Babooes 
Maundraj Koonwarer, 18W. R 81; 6 M. I. A. 893; 
Kumeswar Pershad v Run Bahadur, 6 C. 848, 80, L. 
R. 861, L. R. 8 1. A. 8, relied npon. 

(Per Stanley, C J)—‘ Antecedent debt’ means a 
debt which 1s not for the first time incurred at the 
time of alienation but a debt which existed pror to 
and independently of such alienation. It must be a 
boné fide dobt not colourably incurred for the purpose 
of forming the basis of o subsequent alicnation, 
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Hanuman Kamat v. Dowlut Mundar, 10 C. 528, 
relied upon, 

(Per Banerji, J) —As regards a Hindu son's hability 
to pay his father’s debts not tainted with immorality, 
there is no distinction on principle between a dobt 
secured by a niortgage and an unsecured debt, and 
unless tho debt is of such a nature that it is not the 
pious duty of a son to pay it, a mortgage of joint 
ancestral property mado by the father 18 bindmg on, 
and enforceablo against, the sou and bis interest in 
the property, whether the loan secured by the mort- 
gage was incurred at the timo of the mortgage or had 
beon taken at some date anterior to that of the 
mortgage. H 

Cmdambara v Aosthaperumal, 27 M. 820, Suraj 
Bansi v. Shoo Persad, 5 C. 148, Nanome v, Modhun, 
18 C. 21, Staram v. Zalım Bingh, 8 A. 231: Kishan 
Tat v. Garuruddhwaja, 21 A 288: Badri Prosad r, 
Madar Lal, 15 A. Tō (F. B); Conta Manran x. 
Kashinath, 14 B. 820; Ramchandra v. Fakirappa, 2 
Bom. L. R. £50, relied upon., 

Jamra y. Nuin Sukh, 9 A. 493, not followed 

In a suit brought against tho son to onforce tho 
mortgage tho onus is not on tho plamtif to prove that 
the debt was incurred for tho benefit of the family, 
but itis for the son to provo that having regard to 
the nature of the debt, it is not lis pious duty to 
disch: it. T 

Gurdharee Lall x Kuntoo Lal, 22 W.R. 56: 14 B. 
L. R. 187 ; L. R. 1 I. A. 821, relied upon, 

(Por Richards, J.) ~In cases where tho ahenation 
was made to meet an old, or what might be called an 
‘antecedent,’ debt, the Court would bo justified in 
holding that proof of this fact would be at least prima 
facie sufficient evidence of legal necessity. 

It is impossible to hold, having regard to the 
ruling of the Privy Council in 13 0. 21, that under 
all circumstances the burden of proving necessity lies 
on the creditor. 

I£ 16 A. 75, (F. B.) which 8 a binding authority for 
this Court, be followed, there ig no real distinction 
between the private debt of a Hindu father incurred 
before the mortgage and a dobt incurred simul- 
tancously with the mortgage, and, consequently, his 
sons are equally lable in other case 

Second Appeal against tho decree of Bipin 
Behari Mukherji, Esą., Officiating District 
Judge of Jaunpore, confirming a decree of 
Manlvi Shamsh-ud-din Khan, Munsif. 

G. W. Dillon (with him Gokul Prasad), for 
the Appellants. 

M. L. Agarwala (for WW. Wallach), for the 
Respondent. 

i Judgment, 

STANLET, C. J.—This second appeal was 
directed to be laid before a Full Bench in 
consequence of a conflict in the decisions of 
this and the other High Courts upon tho 
main question involved in it. 

The suit is one to enforce payment of a 
mortgage by sale of the mortgaged property. 
The mortgage was executed by the late Ram 
Narain Singh, who was the head of the 
defendant’s family, on the 4th of September 
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the plaintiff-responde 
grandfather of the app 

The parties are gove 
Mitakshara. It was fo 
first instance that the 
executed for the purpose 
antecedent debt and there 
that the consideration was 
legal necessities of the f 
lender made any enquiry as t 
for which the money was borro 

On the other hand, it was no 
even alleged, that the debt was ta 
immorality. On these findings 
mainly relying on the decision in the 
Delt Dat v. Jadu Rai (1) decreed the 
if’s claim. 

Upon appeal this decision was upheld 
the learned Officiating District Judge. H 
held that the money advanced to the mort- 
gagor could not be said to have been applied 
to the discharge of any antecedent debt, 
but at the same time that the debt was not 
tainted with immorality and consequently the 
appeal was withont any force. 

A second appeal was preferred, the first 
ground of appeal being that the mortgage not 
being one for the payment of an antecedent 
debt, nor for family necessity, was not binding 
on the appellants. There is a second ground 
of appeal, namely that the claim of the plaint- 
ifis, so far as it is based on the pions duty of 
sons to pay their fathér’s debt, is barred by 
time. 

In view of the pious obligation of Hindu 
sons in a Mitakshara family to pay their 
father’s debts, the learned counsel for the 
appellants did not for a moment contend that 
this pious duty did not lie upon his clients. 
He admitted that they were so liable, but he 
contended that the mortgage of the 4th of 
September 1888, not having been made to 
satisfy an antecedent debt, or for family 
necessities, was not binding upon the appel- 
lants, The sole question then for the Court is 
whether a father of a Hindu family governed 
by the Altéakshara law, can execute a mortgage 
which will be binding upon his sons where 
the loan is not obtained for family necessity 
or to meet an antecedent debt. 

The rule of the Mitakshara is to be found in 
Chapter I, section 1, clause 27. Olause 27 runs 

(1) 24 A, 469, 
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„it is a settled point 
‘paternal or ancestral 
ugh the father have 
the disposal of effects 
es, for indispensable acts 
Hoses prescribed by texts 
ugh affection, support of 
rom distress, and so forth : 
to the control of his sons 
regard to the immoverble 
acquired by himself or inherit- 
father, or other predecessor; 
‘dained, ‘though immoveables or 
een acquired by a man himself, 
e of them should not be made 


, and they who are yet unbegotten, 
ey who are still inthe womb, require 
cans of support, no gift or sale should, 
efore, be made’”; and then follows in 
ause 28 an exception to this rule. It runs 
follows .—“ Even a single individual may 
conclude a donation, mortgage or sale, of 
immoveable property, during a season of 
distress, for the sake of the family, and 
especially for pious purposes”. This means, 
I take it, that a donation, mortgage or sale 
cannot be made except for the purposes named 
or one of then. 

This is the foundation of all the decisions 
governing the competency of a Hindu father 
inafamily governed by the Mitakshara to 
dispose of the joint property of the family. 
He can dispose of it during a season of distress 
for the sake of the family or for pions 
purposes. 

Until recenily the decision of this High 
Court in the case of Jamna v. Nain Sukh (2), 
was regarded as a binding ruling. In that 
caso Sir John Edge, C. J., and Mahmood, J., 
held that as a rule a creditor endeavouring to 
enforce his claim under an _ hypothecation 
bond given by a Hindu father against the 
estate of a joint Hindu family in respect of 
money lent or advanced to the father, should 
prove either that the money was obtained by 
the father for a legal necessity, or that he 
(the creditor) made such reasonable enquiries 
as would satisfy a prudent man that the loan 
was contracted to pay off an antecedent debt 
or for the other legal necessities of the family. 
In that case in a suit against the members of 
a joint Hindu family upon a bond given by 
their father by which family property was 

(2) 9 A, 493, 
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hypothecated, no evidence was given on either 
side, as here, as to the circumstances under 
which the bond was given. It was held that 
the burden of proof lay upon the plaintiff to 
show that either the money was obtained for 
legal necessity or that he had made reasonable 
inquiries and had obtained such information 
as would satisfy a prudent man that the loan 
was contracted to pay off an antecedent debt 
or for the other legal necessities of the family. 

In the case of Badri Prasad v. Madan Lal (3) 
a Full Bench of this Court consisting of all 
the Judges held that the sons in a joint Hindu 
family were liable to be sued along with 
their father upon a mortgage bond given by 
the father alone afte: the birth‘of the sons, 
which purported to mortgage the joint family 
property, the constderation haring been money 
advances antecedently made by the mortgagee 
to the father, not as manager of the family. 
or with the authority of the sons, or for family 
purposes, but not for purposes of immorality or 
for purposes which if the father were head 
would exonerate the sons from the pious 
obligation of paying such debts of the father. 
In this case, as appears from the judgment 
of Edge, C. J., the consideration for the 
bond in suit was a sum of Rs. 1,457-3-0 dune 
under a prior bond of the 7th of October 1881, 
Rs. 181-4-0 interest due under this bond, and 
a present advance of Rs. 11-9-0. The money 
was borrowed to pay off an antecedent debt, 
the present advance of Rs. 11-9-0 being re- 
garded as anegligible quantity. The decision, 
therefore, gives no support to the contention 
of the respondents. 

In the case of Manbahal Rai v. Gopal 
Misra (4) Sir Arthur Strachey, C. J., and 
my brother Banerji expressed the view that 
a sale of ancestral property by a father ina 
joint Hindu family may be set aside on suit 
by the sons, so far as it affected their interest 
in the property, if there were no antecedent 
debt or valid necessity to support it, although 
the transaction was not shown to be tainted 
with immorality. In his judgment Sir 
Axthur Strachey, O. J., commenting upon 
the view expressed by the learned Judge of 
this Court from whose decision the appeal 
had been preferred, observed as follows .— 
“ The learned Judge held that the plaintiff 
was entitled to no relief whatever, inasmuch 
as he was “a Hindu son impeaching the sale 


H 16 A. 75, (F. B.) 
4) (1901) 21 A, W. N, 67. 
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of ancestral property of a joint family made 
by his father’ and it had been * constantly 
held that when the vendor is the father in a 
joint family, the son can impeach the sale 
only on the ground that the money was raised 
for debauchery and other immoral purposes.’ 
Tn my opinion that proposition is too broadly 
laid down by the learned Judge. The doc- 
trine limiting the son's power to impeach an 
alienation of joint family property made by his 
father is based solely on the pious duty which 
the Hindu law recognises as incumbent upon a 
son to pay his father’s debts not tainted with 
immorality. The true rule is that the son can- 
not impeach an alienation of ancestral joint 
family property made by a father, for which the 
consideration ts an antecedent debt of the father 
not tainted with immorality or the object of 
which is to pay such adebt. That this is the 
true scope of the doctrine is shown by the 
numerous authorities, of which it is sufficient 
to vefer to Lal Singh v. Deo Narain Singh (5), 
the decisions of the Privy Council cited in the 
judgment in that case, and the judgment of 
the Full Bench in Badri Prasad v. Madan 
Lal (8). These cases show that the doctrine 
has no application to a case in which no antece- 
dent debt of the father, that is adebt antecedent 
to the alienation in question, 78 concerned, as 
the consideration or object of the alienation. 
In the present case the deed does not state 
any antecedent debt of the father as the con- 
sideration or the object of the sale.” (The 
ttalics are mine.) Nothing can be clearer 
than this language of the learned Ohief 
Justice. 

In his judgment my brother Banerji endorsed 
the view expressed by Siz Arthur Strachey 
in the following language: “ According to 
the well known rulings of the Privy Council, 
an alienation of joint family property made 
by the father of a joint Mttakshara family 
cannot be impeached by his sons, if such 
alienation has been made in lieu of an ante- 
cedent debt or for the payment of the father's 
debt, unless the son can prove that the debt 
was incurred for an immoral purpose, the 
reason for the rule being that itis the pious 
duty of the son to pay his father’s debt not 
tainted with immorality. Had the transaction 
in the present case been thatofa sale made 
in lieu of an antecedent debt, or for the pay- 
ment of a debt due by the father, the principle 
which the learned Judge of this Conrt has 

(5) 8 A. 279. i 
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A mortgage isa sale sub modo. 
‘alienation’ frequently met with in t 
books and judgments embraces both sa 
mortgage. 

In the case of Ram Dayal v. Ajudhia Pr 
(6), my late brother Burkitt and mys 
adopted the view of the law expressed i 
Manbahal Rai v. Gopal Misra (4). 

Now by the expression antecedent debt T 
understand a debt which is not for the first 
time incurred at the time of a sale or mort- 
gage, that is presently incurred, but a debt 
which existed prior to and independently of 
such sale or mortgage. It must be a bona 
fide debt not colourably incurred for the 
purpose of forming a basis for a subsequent 
mortgage or sale or other similar object. 

This was the interpretation placed upon the 
expression by the Calcutta High Court in the 
case of Hanuman Kamat v. Dowlut Mundar (7), 
in which it was held that although no member 
of a joint Hindu family governed by the 
Mitakshara or Mithila law has the authority, 
without the consent of his co-sharers, to sell 
or mortgage even his own share in order to 
raise money on his own account, and not for 
the benefit of the joint family, yet ifa father 
does alienate even the whole joint property 
of his own and his sons in order to pay off 
antecedent personal debts, the sons cannot 
avoid such alienation unless they prove that 
the debts were immoral; that to make the 
alienation to this extent binding upon the 
sons who did not consent to it, it must be 
shown that it was made for the payment of 
antecedent debts, and not merely in consider- 
ation of a loan, or a payment made to the 
father on the occasion of his making the 
alienation; and that in the case of a voluntary 

(6) 28 A. 328. 

(7) 10 C. B28, 
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olab Chand (8), 
held thatina case of a 
mily where the father 
mortgege hypothecating 
property and it was not 
money was required for 
mtecedent debt or that the 
ed or expended for illegal or 
ses, or that any inquiry was 
alf of the mortgagee as to the 
which the debt was incurred, the 
security could not be enforced 
the son (the father having died), 
it could be shown thatthe débts for 
the mortgage was created were antece- 
t to the transaction in question and that 
der the cireumstances the mortgage was 
ot binding upon the son, but that the debt 
not having been proved to have been incurred 
for immoral or illegal purposes, the mortgagee 
would be entitled toa money decree against 
the sons, not upon the mortgage security, but 
upon the simple obligation created by the 
bond, and that a suit for such a relief must, 
under the Limitation Act, be instituted within 
six years from the date of the mortgage bond. 

Inthe Madras High Court in the case 
of Venkataramanaya Pantulu and another v. 
Venkataramana Doss Pantulu and others (9) 
Sir Arnold White, ©. J. and Subvamania 
Ayyar and Davies, JJ., held, following several 
decisions of that High Court, that when a 
debt was incurred at the time of sale or 
mortgage it was not an antecedent debt 
within the meaning of those words as used in 
the judgment of the Privy Council in Suraj 
Bunst Koer v. Sheo Persad Singh (10). In their 
judgment the learned Judges observed: —“ As 
regards the question of sale there does not 
appear to be any decision either of the Privy 
Council or of the Courts of this country, 
that a sale is binding on the son's share when 
the debt was not antecedent in the sense that 
it existed prior to and independently of the 
sale.” 

I take it to be beyond, question that the 
expression ‘antecedent debt’ means what it 

ie) 27 0. 762. 

9) 29 M 200. 

a 5 0. 148; 4 C, L, R. 226; L, R. 8 I A, 88, 
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expresses, namely a debt incurred prior to and 
independent of the sale or mortgage sought 
to be enforced. 

The propriety of the decision in the case of 
Jamna v. Nain Sukh (2) was questioned in tho 
two cases of Debi Dat v. Jadu Rai (1) and 
Babu Singh v. Bihari Lal (11). In the first 
mentioned case my brother Banerji seems to me 
tohave resiled from the view laiddownby him 
in Manbahal Rai v. Gopal Misra (4). He and 
my brother Aikman held, in a surt for sale on 
a mortgage of joint family property executed 
by a father and three of his sons. that the 
fourth son, who was a minor, and four grand- 
sons, also minors, who were not executants 


of the mortgage, were properly arrayed 
as defendants, inasmuch as their own 
interests in the joint family property 


would be liable under the mortgage, unless 
they could show that either the mortgage 
debt was never incurred or that it no longer 
subsisted or that it was tainted with immo- 
vality. The learned Judges delivered a very 
short judgment holding that the ruling in the 
case of Jamna v. Nain Sukh (2) was overruled 
by their Lordships of the Privy Council. 
They say. “It is trae that the ruling refer- 
ved to above has not in express terms been over 
ruled: but having regard to the later Full 
Bench ruling in Badri Prasad v. Madan Lal 
(3) and to the rulingof the Privy Council in 
Nanomi Babuasin v. Modhun Mohun (12), it can 
no longer be considered as law. The sons and 
grandsons of a mortgagor can only dispute the 
validity of the mortgage either on the ground 
that the debt was never incurred, or is no 
longer in existence, or that it was tainted 
with immorality.” I may here again point out 
that in the case of Badri Prasad v. Madan 
Lal (8), the consideration for the mortgage 
which formed the basis of the suit was with a 
trifling exception money advances antece- 
dently made by the mortgagee to the father. 

In the case of Balu Singh v. Bihari Lal 
(11), which was a suit for sale upon a mort- 
gage, my brothers Banerji and Richards held 
that the decision in the case of Jamna v. Nain 
Sukh (2) could no longer be supported and 
that it was sufficient in order to establish tho 
liability of a son to pay the personal debt of 
his father, if the debt be proved and the son 
cannot show that it was contracted for im- 
moral purposes or was sucha debt as does 


< © (11) 80 A, 168. 


(12) 18 0. 21 (P. O); D. R.18 L A 1 
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not fall within the pious duty of the son to 
discharge. In that case my learned brothers 
quoted with approval my words in the Full 
Bench case of Karan Singh v. Bhup Singh (18) 
as follows — It is not necessary in. order 
to establish a son's liability for his father’s 
debt that it should be shown that the debt 
was contracted for the benefit of the family. 
It is sufficient in order to establish the Habili- 
ty of sons to pay a personal debt of their 
father, if the debt be proved, and the sons 
cannot show that it was contracted for immoral 
purposes, or was such a debt as does not fall 
within the pious duty of the sons to dis- 
charge.” Now the suit of Karan Singh v. Bhup 
Singh (18) was not a suit to enforce payment 
of a mortgage debt. It was a case in which 
a creditor obtained a decree for profits against 
the lambardar of a village and in execution of 
that decree attached immoveable property 
belonging to a joint family of which Tota 
Ram, the lambardar, was the head. The sons 
and grandsons of the lambardar were the 
plaintiffs in the suit, and in it they sought a 
declaration that their interests in the property 
attached were not liable to attachment and 
sale in execution of the decree against their 
father. As pointed out in the judgment, 
there was no allegation that the debt, in 
respect of which the execution proceedings 
were had, was for immoral purposes or was 
such a debt as the sons and grandsons were 
relieved from their pious obligation to satisfy. 
This being so, and the ‘sons being liable to 
satisfy the debt. the joint family property 
was liable to attachment and sale in execu- 
tion of the decree. The claim was in fact 
enforced against the sons by reason of their 
pious obligation to pay their father's debts. 
My brothers Banerji and Richards seem not 
to recognize any distinction between n case in 
which a Hindu son is sued on the basis of his 
pious obligation to pay his father's debts, and 
acase in which a mortgagee of the father 
seeks to enforce a mortgage against the son 
by sale of the mortgaged property. 

In the case before us, as I have said, it is 
not denied that sons in a Mitakshara family 
ave liable to pay their father’s debts, provided 
those debts be not tainted with immorality. 
What is denied is that a mortgage by a father 
. im such a family is binding upon his sons if 
that mortgage had not been executed to 
satisfy an antecedent debt or a family neces- 

(18) 27 A. 16, 
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that he made any 
the necessity for th 
may be successfully 
father on the basis of 
discharge his father’s 
the suit be not barred 
decree passed in such a 
in execution by sale of t 
of the family. 

Now let me turn to the 
Lordships of the Privy Co 
been relied upon as supportin 
mortgage executed by a Hin 
Mitakshara family not shown 
made to satisfy an antecedent de 
necessity, but not shown to have 
debt tainted with immorality, is bin 
his sons. The first to which I sha 
the case of Suraj Bune: Koer v. Sheo 
Singh (10). In that case an ex parte 
for money had been obtained against a - 
governed by the Mitakahara law upon a bo 
whereby he had mortgaged his aucestra 
immoveable estate and the estate was attache 
and sold. Prior to the sale in execution th 
judgment-debtor died and his infant sons and 
co-heirx, on filing a petition of objections, 
were referred to a regular suit. They institut- 
ed a suit after the sale against the execution 
creditor and the purchasers for a declaration 
of their right to the property sold and to 
have the mortgage bond, the er parte decree 
and the execution sale set aside. It appeared 
that the father’s debt had been incurred 
without justifying necessity and it was held 
that as between the infants and the execution 
creditor neither they nor the ancestral im- 
moveable property in their hands was liable 
for the father’s debt, but that as regards the 
judgment-debtor’s undivided share in the 
estate sold, whether or not his own alienation 
was valid by the law as understood in Bengal, 
it was capable of being seized in execution 
and that the effect of the execution sale 
was to transfer the said share to the pul- 
chasers, the execution proceedings having 
at the time of the judgment-debtor'’s death 
gone so far as to constitute in favour of the 
execution creditor a valid charge thereon 
which could not be defeated by the judg- 
ment-debtor’s death before the actual sale. 
It will be observed that as between the 
infants and the execution creditor neither 
they nor the ancestral property in their hands 
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for this debt. Tn 
f their Lordships, 
remarked that “the 
ers in an undivided 
d by the law of the 
ists of a father and his 
from those of the co- 
family, which consists of 
except so far as they are 
uliar obligations of paying 
bts which the Hindu law 
(a question to be hereafter 
the fact that the father is in 
ally and inthe case of infant 
ily the manager of the joint 
e. The vight of co-parceners to 
n alienation made by one member 
mily without their authority, express 
ied, has of late years been frequently 
e the Courts of India, and it cannot be 
that there has been complete uniformity 
decision respecting it. All ave agreed that 
the alienation of any portion of the joint 
estate, without such express or implied 
authority, may be impeached by the oo- 
parceners, and that such an authority 
will be implied at least in the case of 
minors if it can be shown that the aliena- 
tion was made by the managing member 
of the family for legitimate family purposes. 
It is not so clearly settled whether in order 
to bind adult co-parceners. their express con- 
sent is not required.” His Lordship then 
referring to the case of Girdharee Lall v. Kantoo 
Lall (14) observed: ‘ This case is undoubtedly 
an authority for these propositions: first, 
that where joint ancestral property has passed 
ont of a joint family either under a conveyance 
executed by a father in consideration of an 
antecedent debt, or in order to raise money to 
pay off an antecedent debt, or under a sale in 
execution of a decree for the father’s debts, 
his sons, by reason of their daty to pay their 
father’s debt, cannot recover that property 
unless they show that the debts were contract- 
ed for immoral purposes, and that the pur- 
chasers had notice that they were so contract- 
ed; and secondly, that the purchasers at an 
execution sale being strangera to the suit if they 
have no notice that the debts were so con- 
tracted, are not bound to make inquiry beyond 
what appears on the face of the proceedings.” 
The first of these propositions, it will be 
observed, deals with cases where joint ances- 
(14) L. R. 1 I. AL, 821; 22 W R. 56,14 B. L. R 187. 
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tral property has passed out of a joint family’ 
either under aconveyance executed by a father 
in consideration of an antecedent debt or in or- 
der to raise money to pay of an antecedent debt, 
or under a sale in execution of a decree for 
the father’s debt. It deals with cases in which 
ancestral property has passed ont of the 
family and with no other cases, and the words 
‘antecedent debt’ seem to have been used ad- 
visedly. Likewise the second proposition 
deals with the case of a purchase at an exe- 
cution sale. Neither proposition touches a 
case in which a mortgagee of Hindu father 
seeks to enforce his mortgage as against the 
sons. 

The next case to which I would refer is 
that of Nanomt Babnasin v. Modhun Mohun 
(12). In that case the suit was instituted 
by the widow of a Hindu on behalf of her 
minor sons and herself to set aside a sale 
made in execution of a personal decree obtain- 
ed against the father and husband, at which 
the defendant had become the purchaser and 
had, as such, obtained possession not only of 
the father’s interest but also that of his sons. 
In this case it will be observed, the ances- 
tral property had passed ‘out of the joint 
family under a sale in execution of a decree 
forthe father’s debtand therefore it fell within 
the propositions laid down in Suraj Bunsi 
Koer's case (10). In delivering the judgment 
of their Lordships, Lord Hobhouse made the 
following pronouncement: “There is no 
question that considerable difficulty has been 
found in giving full effect to each of two 
principles of the Mitakshara law, one being 
that a son takes apresent vested interest joint- 
ly with his father in ancestral estate, and 
the other that he is legally bound.to pay his 
father’s debts, not incurred for immoral pur- 
pores, to the extent of the property taken by 
him through his father. It is impossible to 
say that the decisions on this subject are on all 
points in harmony either in India or here, 
But the discrepancies do not cover so wide a 
ground as was suggested during the argument 
in this case. It appears to their Lordships 
that sufficient care has not always been taken 
to distinguish between the question how far 
the entirety of the joint estate is liable for the 
father's debts and the question how far the 
sons can be precluded by proceedings taken by 
or against the father alone from disputing that 
liability. Destructive as it may be of the 
principle of independent co-parcenary rights 
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in the sons, the decisions have for sometime 
established the principle that the sons can- 
not set up their rights against their father’s 
alienation for an antecedent debt or against 
his creditor's remedies for their debts if not 
tainted with immorality, On this important 
question of the lability of the joint estate 
their Lordships think that there is now no 
conflict of authority.” 

This pregnant statement of his Lordship 
has created much misconception and it is 
npon the meaning intended to be conveyed by 
his Lordship that the Judges in the various 
Courts in India have differed. On the one 
hand, it has been beld that this dictum is an 
authority for the proposition that a Hindu 
father in a joint Mitakshura family can givo 
a valid mortgage of the joint ancestral pro- 
perty as security for an advance made to him 
at the time not to satisfy an antecedent debt 


ov a family necessity but not made for an. 


immoral purpose. On the other hand, the 
view taken by other Judges is that this in- 
terpretation is too wide and thata mortgage 
to be valid must have an antecedent debt or 
some family necessity to support it, or at least 
the mortgagee must after reasonable inquiry 
have satisfied himself as to the existence of an 
antecedent debt or a family necessity for 
the loan. 

In the leading case of Hunooman Pershad 
Pandey v. Mussamut Babooee Maundraj Koon- 
waree (15), in which the powers of a manager 
for an. infant heir to charge ancestral property 
by loan or mortgage were dealt with, the 
question was considered as to the party upon 
whom the onus of proof lay to prove that the 
alienation of a manager was bona fide. Their 
Lordships remark that the question on whom 
such onus lay was not capable of a general 
and inflexible answer, and then they observe 
(at page 419 of the report): “Thus where 
the mortgagee himself, with whom the transac- 
tion took place, is setting up a charge 
in his favour made by one whose title to 
alienate he necessarily knew to be limited 
and qualified, he may be reasonably expect- 
ed to allege and prove facts presumably bet- 
ter known to him than to the infant heir, 
namely those facts which embody the repre- 
sentations made to him of the alleged needs 
of the estate, and the motives influencing 
his immediate loan; ” and they later on ob- 
serve as follows:— Their Lordships think 

(15) 6 M, IL A. 898;18 W. R, 81. 
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as well as he can wi 
with whom he is de 
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benefit of the estate. 
if he does so enquire a 
real existence of an a 
reasonably credited necessi 
precedent to the validity 
they do not think that, nn 
stances, he is bound to see t 
of the money.” Their Lords 
ing inthis case with the powers 
of a Hindu family, but the r 
by them is equally applicable to 
im which a father in derogation of 
of his sons under the Mitakshara 
made an alienation of ancestral family 
In the case of Kameswar Pershad 
Bahadur Singh (16), it was held by their U 
ships that in transactions such as the alie 
tion by a Hindu widow of her estate of inherit 
ance derived from her husband, any creditor 
seeking to enforce a charge on such estate, 
was bound at least to show the nature of the 
transaction and to show that in advancing his 
money he gave credit on reasonable grounds 
to an assertion that the money was wanted 
for one of the recognised necessities, that the 
principle was that the lender, although he is 
not bound to see to the application of the 
money and does not lose his rightsif upon 
bona fide enquiry he has been deceived 
as tothe existence of the necessity which 
he had reasonable grounds for supposing 
to exist, still is under an obligation to 
do certain things, namely, to enquire into the 
necessity for the loan and to satisfy himself as 
well as he can, with reference to the parties 
with whom he is dealing, that the borrower 
is acting in this particular instance for the 
benefit of the estate. Their Lordships referred 
to the principles laid down in the case of 
Hunooman Pershad Pandey v. Mtasamut 
Babooes Mundraj Koonwaree (15), and observed: 
“They have applied those principles in recent 
cases not only tothe case of a manager for 
an infant, which was the case there, but to 
transactions on all fours with the present, 
namely, alienations by a widow, and to 
transactions in which a father în derogation of 
the rights of hts son under the Mitakshara law 
has made an alienation of the ancestral family 
(16) 60, 848, (P. C.) ; 8 C. L. R. 261; L. R. 8 I. A. 8 
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‘ed of the creditor in the case 
ave referred, This decision 
ce with the provisions of sec- 
he Transfer of Property Act, 
oted in the Bombay case to which 
sently refer. 

ordships, it will be observed, did not, 
case of Nanomit Babuasin v. Modhun 
+ (12), profess to state any principle 
aw which had not been previously enun- 
ted. The qnestion determined in it was 
ether the entirety of a family estate includ- 
ing the shares of minor song had passed to 
a purchaser at a sale in execution of a decree 
obtained against the father alone, the minors 
not having been represented inthe suit nor 
in the execution proceedings. 

The case of Jamna v. Nain Sukh (2) is on 
all fours with the case before us. The learned 
Judges who decided it drew a distinction be- 
tween it and cases in which a decree had been 
obtained against the father and the joint pro- 
perty sold, or cases in which the sons come 
into Court to ask for relief against a sale 
effected by their father for an antecedent debt. 
Is it the caso then that this ruling can no 
longer be considered as law in view of the 
ruling in Nanomt Babuasin w. Modhun Mohun 
(12) ? It will be noticed from the judgment 
that the learned Judges who decided it had in 
view and considered the rulings of their Lord- 
ships of the Privy Council. 

Let us seo now what has been the trend 
of the rulings of this and other High Courts 
upon the question before us since the decisions 
of the Privy Council in the cases to which I 
have referred. I have already mentioned 
the cases of Debi Dat v. Jadu Rai (1) and 
Babu Singh v. Bihari Lal (11). In the case 
of Ram Dayal v. Ajudhia Prasad (6), my late 
brother Sir William Burkittand myself, adopt- 
ing. as I have said, the view of the law ex- 
pressed in Manbahal Rai v. Gopal Misra (4), 
heldthat asale of ancestral property by afather 
ina joint Hindu family might be set asido on 
a suit by the sons, so far as it affected their 
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interests, if there was no antecedent debt or 
valid necessity to support the sale, although 
the transaction might not be shown to be 
tainted with immorality. 

In Maharaj Singh v. Balwant Singh (17) in 
the same volume of the Law Reports, at page 
508, the question now before us was dis- 
cussed in the judgment of myself and Sir 
William Burkitt and the anthorities were re- 
ferred to. It was not necessary in that case 
to determine the point which is for determin- 
ation in this appeal, but an expression of 
our view of the law is to be found at page 541, 

Inthe case of Jamsetji N. Tata v. Kashinath 
Jiran Manglia (18), the facts were these. By 
a written agreement of the 9th of March1900, 
the first two defendants, a mother and a son, 
contracted to sell to the plaintiff certain ances- 
tral property. The plaintiff discovered that 
the first defendant had a minor son and he 
instituted a suit against the first and second 
defendants and the minor son for specific per- 
formance of the agreement, contending that 
the minor’s interest was bound inasmuch as 
the property was sold in order to pay family 
debts. It was held that no decree could bo 
made against the minor defendant; that in 
order to satisfy such of his debts as would 
be binding on his heirs, a Hindu father can 
sell the entirety of the family property so as 
to pass even his son's interest therein, but 
in the case before the Court there was no 
evidence of debts which justified the sale, and 
that it lies on the party who seeks to bind 
an infant to prove justifying circumstances 
and this the plaintiff had failed to do. The 
case came before Sir Lawrenco Jenkins, C. J. 
and Starling J., on appeal from Russell, J. 
The learned Chief Justice in delivering the 
judgment observed as follows:—~‘The cases 
have now established that to satisfy such of 
his debts as would be binding on his son a 
Hindu father can sell the entirety of the 
family property so as to pass even his son’s 
interest therein, while section38 (in error des- 
cribed as section 34) of the Transfer of Pro- 
perty Act provides that— where any person 
authorised only under circumstances in their 
nature variable to dispose of immoveable pro- 
perty, transfers such property for considera- 
tion, alleging the existence of such circum- 
stances, they shall as between the transferee on 
the one part and other person (if any) 
affected by the transaction on the other 

(17) 28 A. 508. (18) 26 B. 326, 


455 

CHANDRADEO SINGH V. MATA PRASAD. 
‘part, be deemed to have existed if the 
transferee after using reasonable care to 


ascertain the existence of such circumstances 
has acted in good faith.’” The learned Chief 
Justice then remarks: “This statutory provi- 
sion is substantially a statement of the prin- 
ciple deducible from the cases on this point. 
But this principle obviously has no applica- 
tion where the transaction is still incomplete ; 
for it presupposes an actual transfer for con- 
sideration. Here there has been no transfer, 
nor has the consideration for the transfer 
been performed. Therefore, the declaration 
sought in this suit against the infant defend- 
ant must be supported on some other basis. 
But the only basis suggested is the analogy 
of this very rule; for it is argued that 
as the completed transaction would have been 
supported and sanctioned against the infant 
son, so ought the incomplete transaction to 
be enforced against him. Trne, there is a 
superficial resemblance between the two posi- 
tions, yetitis but superficial: the essential basis 
of the rule is absent. The duty to discharge 
the father’s debts justifies the acquisition of 
the money required for that purpose even 
though it be by sale of the ancestral immove- 
able land. But the existence or a reasonable 
belief by the purchaser in the existence of 
those debts is a necessary condition. Now 
it is quite clear that the plaintiff’s agents—by 
whom alone the negotiations were con- 
ducted—made no enquiry as to the existence 
of justifying debts.” Then later on he observes: 
“We, therefore, have to see whether there are 
now debts that call for or at any rate justify 
the conversion of the ancestral immoveable 
property into money. On the evidence before 
us lam not satisfied of this, and it follows 
ns a necessary consequence that in my opinion 
the declaration should not be made.” This 
mling supports the appellant’s contention. 
The ruling of Boddam and Bhashyam 
Ayyangar, JJ., in the case of Chidambara 
Mudaliar v. Koothaperumal (19), on the other 
hand, supports the respondent’s contention, 
but it was overruled by the Full Bench of the 
Madras High Court in the case of Venkata- 
vamanaya Paniniu v. Venkataramana Doss 
Pantulu (9). Inthe first mentioned case it 
was held that a debt incurred by a Hindu 
father, which was not shown to be illegal or 
immoral, was even during the life-time of the 
father binding on the son’s interest in the 
(19) 27 M. $26, 
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family property, and 
mortgage debt incurre 
mortgage was binding 
standing that there was n 
mortgage but only the d 
same time as the mort 
being executed as secur 
learned Judges observed that 
it is difficult to make any di 
a mortgage given for an ante 
a mortgage given for a debt 
for in either case the debt 18 
the son and the enforcement of 
exonerates the son from the bur 
father’s debt. Such a distinction 
really afford any protection to the son 
share in the mortgaged property can! 
general rule, be seized and brought to 
even in the latter case, for the recovery of 
debt as a personal debt due by the fath 
(though also secured by a mortgage), unles 
such share has been validly alienated in 
favour of a third party, since the date of the 
mortgage but prior to its attachment”. This 
observation is plausible, but 16 is capable I 
think of ready refutation. The remedy of 
the creditor on the basis of the son's pious 
duty is not co-extensive with his remedy on 
foot of a binding security. In principle the 
statement is opposed to the rule of the 
Mitakshara. In practice it would not be 
correct, inasmuch as the observance of the 
rule of the Mitakshara does afford some 
protection to the interests of sons. The 
greed which exists for the acquisition of 
landed property in this Province is well 
known. Money-lenders are ever ready to 
advance money to thriftless or extravagant 
Jand-owners on the security of their landed 
property with a view to the ultimate acqnisi- 
tion of the property. Interest is allowed to 
accumulate until the mortgage debt has 
reached such dimensions that it is unlikely 
that the owner can redeem. Then a suit for 
sale is instituted on foot of the security, the 
mortgagee gets leave to bid and buys, and 
the family loses its ancestral property. Money- 
lenders are charged of making large advances 
to land-owners on personal security. Now if 
in negotiations for a loan on a mortgage 
lenders are obliged to make enquiry and 
satisfy themselves that the loan is required to 
meet legal necessity, this will afford some 
protection to the other members of the 
coparcenary body. If a father in a joint 




















r fancy he may form, 
e of the Mitakshara is 
the other members of 
of all protection. A 
mt habits might on the 
cestral property borrow 
extravagant fancies. He 
folly of the eccentric king, 
lately read, who expended 
his kingdom in building 
ry heights, and so strip his 
heir ancestral possessions. The 
not one of mere academic interest 
f substance. The decision in Chi- 
Mudallar v. Koothaperumal (19) was 
ed, as I have said, by Sir Arnold White, 
F, and Justices Subramania Ayyar and 
ies, in the later case which I have already 
ed, in which it was held, following the 
arlier decision in Sami Ayyangarv. Ponnammal 
(20) that a sale or mortgage of joint family 
property by a father is binding on the son's 
share only when there is an antecedent debt, 
that is a debt existing prior to and independ- 
ently of the sale or mortgage. In the course 
of their judgment the learned Judges remark 
that “ there does not appear to be any deci- 
sion either of the Privy Council or of the 
Courts of this country that a sale is binding 
on the son's share when the debt was not 
antecedent in the sense that it existed prior 
to, and independently of the sale.’ This is a 
direct authority in support of the contention 
advanced by the appellants. 

Of the cases in the Caleutta High Court 
the first to which I shall refer is that of 
Luchmun Dase v. Giridhur Chowdhry (21), 
which came before a Full Bench consisting of 
Sir Richard Garth, C. J., and Jackson, Ponti- 
fex, Morris and Mitter, JJ. In that case the 
manager of a joint Mrtakshara family, consist- 
ing of a father and a minor son, raised money 
on the mortgage of family property. It was 
not proved, on the one hand, that there was 
legal necessity for raising the loan, nor, on 
the other, that the money was raised or ex- 
pended for immoral purposes, or that the lend- 
er enquired as to the purposes for which the 
money was required. It was held, amongst 
other things, that the mortgage itself, upon 
which the money was raised, could not be en- 


20) 2L M 28. 
21) 5 ©. 855, (F. B.) 
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forced, but the debt contracted by the father 
bemg itself an antecedent debt within the 
rules of the Privy Council and the son being 
a party to the suit, the mortgagee, notwith- 
standing the form of the proceedings, would 
be entitled to a decree directing the debt to 
be raised-out of the whole of the ancestral 
estalc, inclusive of the mortgaged property. 
This is an important decision which sup- 
ports the view contended for by the appellants. 

Lnext come to the caso of Surja Prasad v. 
Golab Chand (8). In that case a father in joint 
Mitahshara family raised money on a mort- 
gage hypothecating ancestral property and 
it was not proved that the money was requir- 
ed for payment of any antecedent debt or that 
the money was raised or expended for illegal 
or mmmoral purposes, or that any enquiry was 
made on behalf of the mortgagee as to the 
purposes for which the debt was incurred. The 
facts ave on all fours with those in the case 
before us. Itwas there contended that, in 
view of the later decisions of the Privy Coun- 
cil, a debt contracted by the father, if not 
tainted with immorality, is binding on the 
sons from its very inception, and that there 
was no reason why the debt should be antece- 
dent to the mortgage in order to make it 
binding on the sons, that the sons are bound 
to pay all debts whether secured or unsecured 
provided they were not incurred for illegal 
or immoral purposes. On the other side the 
argument was that the bond could only be en- 
forced against the sons as a simple money 
bond if a suit were instituted within six years . 
from the due date of the bond and that as the 
suit was instituted after the expiry of six 
years from the due date, it was barred by 
limitation. Ghose, J., (now Sir Chunder 
Madhub Ghose), an eminent authority on 
Hindu Law, and Harington, J., held that the 
mori gage was not binding on the son, but 
that the debt not having been proved to have 
been incurred for illegal or immoral purposes, 
the mortgagee would be entitled, to œ money 
decree against the defendants, not upon the 
mortgage security but upon the simple obliga- 
tion created by the bond, and that a suit for 
sucha relief must, under the Limitation Act, be 
instituted within six years from the due date 
of the bond. The decision in Luchmun Dass 
vy. Gividhur Ohowdhry (21) to which I have 
referred, and also in Khalilul Rahman v. 
Gobind Pershad (22), weve relied on. 4 

(22) 20 0. 328, . 
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In the latter case of Maheswar Dutt Tewari 
v. Kishun Singh (23), Brett and Sharf-ud-din, 
JJ., dissenting from the decision in Lnchmun 
Dassv. Giridhur Chowdhry (21) and Surja Prasad 
v. Golab Chand (8), held that a mortgage by a 
father in a joint Mitakshara family, composed 
of father and sons on receipt of a loan, which 
the sons failed to prove to have heen taken 
for immoral purposes, was binding on the 
sons and that the limitation applicable to 
a suit on the bond against the sons 
as well as the father was that provided 
by article 132, Schedule IL of the Limitation 
Act. The learned Judges decided this case 
on the assumption that the law as laid down 
in the case of Luchmun Dasa v. Giridhur 
Ohowdhry (21) could not be held to be any 
longer binding in view of the later decisions of 
the Privy Council. 

The same question came before another 
Bench of the Calcutta High Court, consisting 
of Mookerjee and Holmwood, JJ., in case of 
Kishin Pershad Chowdhry vw. Tipan Pershad 
Singh (24). In that case a father in a joint 
Mitakshara family, consisting of father and his 
minor son, mortgaged property belonging to 
the joint family. It was not proved that there 
was any legal necessity for the loan, or any 
enquiry by the lender, nor that the loan was 
contracted for illegal or immoral purposes. It 
was held in a suit by the mortgagee to en- 
force his security that he was entitled to have 
the security enforced as against the share of 
the mortgagor and also to a decree which 
would enable him to realise the debt by the 
sale of the share of the son in the ancestral 
property. The learned Judges held that the 
decision in Luchmun Dass v. Gtridhur Ohow- 
dhry (21) had not been overruled by the Privy 
Council and was binding upon them and 
pointed ont the distinction existing between 
the position of a son ina suit in which the 
mortgage by his father is sought to be enforc- 
ed against his share in the property and his 
position after the alienation has been com- 
pleted by an execution sale. They dealt with 
the question at considerable length and pointed 
out that the Judges who decided the case of 
Maheswar Duit Tewari v. Kishun Singh (23) not 
only extended the principle laid down by their 
Lordships of the Judicial Committee in con- 
nection with a case where property has pass- 
ed out of the family to cases where the se- 


(23) 34 C. 184 
24) 34 O. 735, 
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forced against his so 
rule laid down by th 
applicable to cases of 
cases of partial alienat 
They point out that th 
their observations in Gir 
Tall (14) to cases of conve 
father in consideration of 
and sales in exeention o 
father’s debt. 

Now I do not profess to ha 
authorities on the question bet 
think that the cases to which I 
fairly illustrate the contending vi 
ed on that question. 

My learned brothers who decided t 
of Debi Dat v. Jadu Roi (1) and Babu 
Bihari Lal (11) treated the case of Ju 
Nain Sukh (2) as overruled, contenting th 
selves by stating that “Having regard to 
Fall Bench ruling in Badri Prasad v. Mada 
Lai (8), and to the ruling of the Privy Counci 
in Nanomi Babuasin v. Modhun Mohun (12), 
the ruling in Jamna v. Nain Sukh (2) can no 
longer be considered as law.” 

Is there any solid foundation for the con- 
tention that their Lordships of the Privy 
Council overruled in the cases which I have 
cited the clear and definite rule of the Mttak- 
shara P According to that rule it ig a settled 
point that property in ancestral estate is by 
birth, and that the father is subject to the 
control of his sons in regard to that estate, it 
being ordained that a gift or sale of such 
should not be made without the concurrence 
of all the sons, this being the only exception 
that “ a single individual may conclude a 
donation, mortgage or sale of immoveable 
property during a season of distress, for the 
sake of the family, and specially for pious pur- 
poses.” A son being under a pious obligation 
to pay his father’s debts, an alienation by the 
father has been held to be binding on him in 
view of this obligation, but only, as I think, 
so binding where the debt is an antecedent 
debt. The rule of the Mitakshara, it is said, 
must be deemed to have been modified by the 
rulings of the Privy Council, but admittedly it 
has not been expressly overruled. The dictum 
in Nanomt Babuasin v. Modhun Mohun (12), 
which I have quoted, namely : “Destructive as 
it may be of the principle of independent co- 
parcenary rights in the sons, the decisions have 
for sometime established the principle that 
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heir rights against their 
an antecedent debt or 
remedies for their debts, 
orality” is relied on 
proposition. It appears 
ing of the kind. That the 
up their rights against 
ienations for an antecedent 
ut that they cannot resist the 
a mortgage made by their 
secure money borrowed at the 
proved to have been borrowed to 
ynecessity ov to satisfy an antece- 
deny. Itis contended that their 
s` words that the sons cannot set up 
ghts against their father’s “creditors’ 
ies for their debts, if not tainted with 
orality,” justifies the view that a Hindu 
her can create a valid mortgage of the joint 
amily property which will be binding on his 
sons for a debt which is not antecedent. It 
seems to me that this interpretation of the 
dictum ia too wide and that the words ‘‘against 
his creditox’s remedies for their debts” refer 
to those remedies only which legally the cre- 
ditors of the father possess, for example, in 
the case of an ordinary debt a right to sue the 
son for the recovery of the debt on the basis 
of his pious obligation to satisfy that debt and 
on obtaining a decree to attach and sell the 
joint family property. This interpretation 
my brother Aikman suggested during the 
argument. The two principles of the Hindu 
Law-are not antagonistic, the one being that 
a Hindu father can create a valid mortgage of 
the joint family property to satisfy an antece- 
dent debt ora family necessity, but only to 
satisfy such debt or necessity ; the other being 
that a Hindn son is bound under a pious obli- 
gation to satisfy his father’s debt if it be not 
tainted with immorality. The right to main- 
tain a suit in each case is, of course, controlled 
by the law of limitation. In the one case there 
is a secured debt. Jn the other case there is 
merely a personal liability. 

According to the Jaw as administered by 
the Court of this Province, n member of a 
joint family cannot validly mortgage his wn- 
divided share in ancestral estate held in co- 
parcenary on his own private account without 
the consent of the co-sharers in that estate, 
Balgobind Das v. Narain Lal (25). It follows 
from this that if the mortgage in suit is not 
binding in toto, it is not binding as to the 

(25) 15 A. 339, (P. C.), L R. 201 A. 116. 
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mortgagor's share in the mortgaged pro- 
perty. 

T have examined the later decisions of the 
Judicial Committee with a view to ascertain if 
there be any pronouncement which supports 
the broad interpretations of the ruling in Suraj 
Bunst Koer’s case (10), for which the plaintiffs- 
respondents contend, but without success. On 
the contrary, their Lordships express their 
indisposition to extend the doctrine of the 
alienability by a co-parcener even of his un- 
divided share without the consent of his co- 
sharers beyond the decided cases. In 
Lakshman Dada Naik v. Ram Chandra Dada 
Naik (26) Sir James W. Colvile, who delivered 
the judgment in Suraj Bunsi Koer's case (10), 
referring to the principle that the co-par- 
cener’s power of alienation is fonnded on his 
right to a partition, pointed out that Suraj 
Bunsi Koers case (10) was one of an execution 
against a mortgaged sharo and was decided 
“on the ground that the proceedings had then 
gone so far in the life-time of the judgment- 
debtor (in report ‘mortgagor’) as to give, not- 
withstanding his death,a good title against 
his co-sharers to the execution purchasers.” 
He then remarks: “ Their Lordships are not 
disposed to extend the doctrine of the 
alienability by a co-parcener of his undivided 
share without the consent of his co-sharers 
beyond the decided cases.” In the case of 
Kameswar Pershad v. Run Bahadur Singh (16), 
it was held by the Judicial Committee that in 
transactions such as the alienation by 4 
Hindu widow of her estate of inheritance 
derived from her husband, a creditor seeking 
to enforce a charge on such an estate is bound 
at least to show the nature of the transaction 
and that in advancing his money he gave 
credit on reasonable grounds to an assertion 
that the money was wanted for one of the re- 
cognised necessities. Sir James W. Colvile again 
commented upon the decision in Hunooman 
Pervshad Pandey's case (15) and the lawas therein 
laid down, and then observed : “Tt appears to 
their Lordships that such being the law, any 
creditor, who comes into Court to enforce a 
vight similar to that which is claimed in the 
present suit, is bound at least to show the 
nature of the transaction and that in advanc- 
ing his money he gave credit on reasonable 
grounds to an assertion that the money was 
wanted for one of the recognized necessities”. 
This was, it will be observed, the case ofa 

(26) 6 B, 48,(P. C.);L. R. 7 I. A. 181; 7 C. L. R. 820, 
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mortgage. Inthe case of Madho Parshad v. 
Mehrban Singh (27), in which it was held that 
where a Hindu without the consent of his co- 
parcener had sold ns undivided share in the 
family estate for his own benefit and received 
the purchase money to his own use, hig 
surviving co-parcener was entitled on his 
death, under the Mitakshara law, by survivor- 
ship to recover the share so sold from the 
purchaser, and that the latter had no equity 
or charge thereon against such survivor 
in respect of his purchase money. Lord 
Watson, who delivered the judgment of their 
Lordships, commented upon the decision in 
Suraj Bunsi Koer's case (10) and pointed out 
that the right of the purchaser in that case was 
affirmed on the ground that before the death 
of the judgment-debtor execution proceedings 
had gone so far as to constitute in favour of 
the judgment-creditor a valid charge upon 
the joint estate to the extent of the undivided 
interest of the deceased, which could not be 
defeated by that event, but at the same time 
observed that “if no proceedings had been 
taken to enforce the debt in the life-time of 
the judgment-debtor, his interest in the pro- 
perty would have survived on his death to his 
sons so that it could not be afterwards reach- 
ed by the creditor in their hands.” Then 
again in the caso of Balgobind Das v. Narain 
Lal (25), it was held to be the settled law of 
the Alitakshara, as administered in Bengal and 
the North-Western Provinces, that a Hindu 
cannot, without the consent of his co-parceners, 
sell or mortgage his nndivided share in 
ancestral estate for his own benefit. Sir 
Richard Couch in delivering judgment ap- 
proved of the passage in the judgment in the 
ease of Lakshman Dada Naik v. Ram Chandra 
Dada Natk (26), which I have quoted, and also 
the jndgment in Madho Prasad v. Mehrban Singh 
(27). In regard to the judgment in the last 
mentioned case, he observes: “In thejudgment 
delivered by Lord Watson it is said that the 
counsel for the appellant conceded in argu- 
ment that the rules ofthe Mitakskara law, which 
prevail in the Courts of Bengal, are applicable 
in Oudh to the alienation of interests in a 
joint. family estate, and that he likewise con- 
ceded that the sales being without the consent 
of the co-parcener, and not justified by legal 
necessity, were according to that law invalid: 
but he maintained that the transactions being 
veal and the prices actually paid, the respond- 
(27) 18 0. 157, (P. CO); L. R. 17 I, A. 194, 
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that it might have been q 
equitable principles to r 
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except on condition of its b 
available for tho repayme 
which he received but that 
who took by survivorship was 
auy equity of that kind and t 
which might have been enforced 
seller's interest whilst it existed 
made to affect that interest when it 
to a surviving co-parcener except by r 
the rule of the Mitakshara law.” In 
these rulings it seems to me impossib 
hold that their Lordships have extende 
principle which underlies the decision 
Suraj Bunst Koer'’s case (10). On the contrar 
they seem to me to have guarded themselves 
against the suggestion that the clear and 
explicit rule ofthe Mitakshara, which precludes 
the alienability of immoveable property 
by a co-parcener without theconsent of his co- 
parceners, had been repealed or might be 
treated as a dead letter. 

For the foregoing reasons I am of opinion 
that the Court below was wrong in treating 
the ruling in Jamna v. Nain Sukh (2) as no 
longer binding and that the appeal should, 
therefore, be allowed as regards the first 
plea. 

Kyox, J.—-The question submitted to us for 
our consideration in this second appeal is 
whether a father, the head and managing 
member of a Hindu family, can mortgage 
the family property and exclude his sons 
from questioning the transaction when it is 
not proved that the mortgage was executed 
on account of an antecedent debt. 

Tt has been found, and we must accept the 
finding, that (1) there is no evidence to show 
that the money which formed the considera- 
tion of the mortgage was borrowed or applied 
to the discharge of any antecedent debts ; (2) 
the appellants who are sons and grandsons of 
the mortgagor, who died before the institution 
of the suit, have not alleged, much less prov- 
ed, that the debt secured by the mortgage was 
tainted with immorality. 

The text of Hindu Law which bears upon 
the question is to be found in the Law of 
Inheritance in the Mitakshara, Chapter I, 
section 1, paras, 27,28 and 29. I give the 
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in the edition by Mr. 
alankay (1870). So far 
translation is accurate, 
, at any vate, for the 
d so faras I can find, the 
ration with one exeeption 
ted. That exception is the 
7 which yung “mo gift or sale 

The words nadanan na chi 
the passage are read by Raghu- 
itti lopo cégarhita. According to 
ect reading in place of “mo gift or 
be made” is “the cutting off or the 
e of the meang of livelihood is 
. The only interest that attaches to 
ding is that apparently any tendency 
has been to question the text is in the 
tion of widening, not of narrowing its 
eaning. 

The passage there runs as follows :—~ 

“27. Therefore, it is a settled point that 
property in the paternal or ancestral estate 
is by birth, (although) the father have 
independent power in the disposal of effects 
other than immoveables, for indispensable 
acty of duty and for purposes prescribed by 
texts of law, as gifts through affection, 
support of the family, relief from distress, 
and so forth, but he is subject to the control 
of his sons and the rest, in regard to the 
immoveable estate, whether acquired by 
himself or inherited from his father or other 
predegessor ; since it is ordained, “though 
immoveables or bipeds have been acquired by 
a man. himself, a gift or sale of them should 
not be made without convening all the sons. 
They, who are born, and they who are yet 
unbegotten, and they who are still in the 
woinb, require the means of support : no gift 
or sale shonld, therefore, be made.” 

28. An exception to it follows: “ Even a 
single individual may conclude a donation, 
mortgage or sale of immoveable property 
during a season of distress, for the sake of 
the family, and especially for pious purposes.” 
7 29. The meaning of that text is this :— 

While the sons and grandsons are minors, 
and incapable of giving their consent to gift 
and the like: or while brothers are so and 
continue unseparated: even one person, who 
is capable, may conclude a gift, hypothecation 
or sale, of immoveable property, if a calamity 
affecting the whole family require it, or the 
support of the family render it necessary, or 
indispensable duties, such as the obsequics 
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of the father or the like, mako it unavoid- 
able.” 

So far as this passage can be any guide, it 
lays down—I. The broad rule that though 
the power of a father in respect of movable 
property is unlimited, in the case of immove- 
able property it is limited, and he is with re- 
gard to it subject to the control of his sons. IT. 
An exception to that rule, vis. that even a 
single owner may conclude a donation, mort- 
gage or sale of immoveable property under 
certain stated circumstances. 


There is no longer any question that it is a 
duty of ason to pay the debts contracted by 
his father unless they are tainted with 
immorality. This text of the Mitakshara, 
Chapter VI, 47, is almost too well-known to 
need reproduction: “A. son is not bound to 
pay, in this world, his father’s debts if they 
are incurred for spirituous liquor, or for 
gratification of lust, or in gambling, nor is he 
bound to pay any unpaid fines, or tolls, or 
idle gifts.” í 

Viewed from the stand-point of Hindu text- 
writers it seems obvious that a creditor, who 
claims that he has lent money to the father 
of a Hindu family and then presses that 
father to charge immoveable property with 
that debt, has to follow the general rule and 
principle which applies to the proof of excep- 
tions to a rule. On him lies the burden of 
proving that the father was by reason of a 
pious purpose empowered to conclude a mort- 
gage. If he fails, his claim to enforce the 
chargo fails. This principle is entirely in 
accord with the principles laid down for 
evidence in Hindu Law. CF. Mitakshara on 
the Administration of Justice, Chapter T. sec- 
tion 6. Moreover, the transaction, thongh 
secured by a mortgage, is virtually a debt of 
a rcady money chavacter creating no moral 
obligation— Katyayna, 1 Dig. 299—and it isa 
well-known and constantly recurring principle 
of Hindu Law that moral obligations take 
precedence of legal rights. 


I do not propose to deal with the difficulties 
that have sprung from the case-law that has 
isen round these texts. I have had the 
advantage of reading and carefully considering 
the exhaustive judgment of the learned Chief 
Justice on this point and 1 can add nothing 
to it with advantage. I would, therefore, 
quoad the first plea, allow the appeal and set 
aside the decrees of both the Courts below. 
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BANERJI, J:—This appeal arises out of a 
suit for the enforcement of a simple mortgage 
by sale of the mortgaged property. The 
mortgage was made by one Ram Narain Singh 
in favour of Ram Narayan Kalwar and the 
property mortgaged is the joint ancestral 
property of the family. Both the mortgagor 
and the mortgagee are dead. The plaintiffs 
are the son and the grandson of the mort- 
gagee. The defendants are the sons and 
grandsons of the mortgagor. The suit was 
defended by some only of the defendants who 
denied the mortgage and urged that even if 
it was made by their ancestor it was not for a 
family necessity and was not, therefore, binding 
on them and their interests inthe mortgaged 
property. The Court below has found, in 
concurrence with the Court of first instance, 
that the mortgage was executed by the de- 
fendant’s ancestor for valuable consideration, 
that it was not proved that the money borrow- 
ed had been applied to the payment of an 
antecedent debt, that it had not been ‘alleged 
or proved that the debt secured by the mort- 
gage was tainted with immorality. According- 
ly a decree has been passed for sale of the 
mortgaged property. A question of limit- 
ation was raised, but the lower appellate Court 
did not try it in view of the conclusion at 
which it had arrived. From this decree the 
present appeal has been preferred and the two 
pleas set forth in the memorandum of appeal 
are. (1) “the mortgage being not one for pay- 
ment of an antecedent debt nor for family neces- 
sity was no binding on the appellants,” and (2) 
“the claim based on the pious duty of sons to 
pay their father’s debt was barred by time.” 

Upon the findings of the Court below the 
position is this. The father and manager 
of a joint Hindu family consisting of father, 
gong and grandsons, contracts a debt for such 
purposes as would make it the pious, duty of 
the sons to pay the debt and, as collateral 
security for it, mortgages joint ancestral pro- 
perty. The question is, can such a mortgage 
be enforced against the interests of the sons in 
the mortgaged property unless the mortgagee 
can show that the debt was incurred for 
family necessity P The question is really one 
of the burden of proof, that is, whether it is 
for the mortgagee to prove affirmatively that 
the loan was incurred for the necessities of 
the family or whether the sons must prove, in 
order to avoid liability for the debt, that it is 
tainted with immorality, 
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In my judgment. þe 
upon authorities, the on 
following propositions 
established beyond con 

(1) It is the pious dut 
pay his father’s debt if no 
morality. 

(2) In the ease of a pers 
father, the sons are liable, 
show that it was contracted 
poses or was such a debt as does 
in the pious duty of the sons t 
and “it is not necessary in order 
a son's liability for his father's de 
should be shown that the debt was 
for the benefit of the family.” (See 
Bench case of Karan Singh v. Bhup Singh 
For the realization of such a debt the j 
ancestral property of the family is liable 
be sold by auction and the burden of proof 
solely on the son. 

(3). Ifa mortgage is made by thefather to 
pay an antecedent debt, or if part of the con- 
sideration for such a mortgage is an antecedent 
debt due to the mortgagee himself, the mort- 
gage may bo enforced against the son even 
in the life-time of the father. The onus in 
such a case is on the son to prove that the 
debt was of such a nature that it was not his 
pions duty to pay it. This was held by the 
Full Bench of this Court in Badri Prasad v. 
Madan Lal (3). 

(4). lf joint ancestral property has heen 
sold by the father for the payment of his debt, 
or if it has been sold in execution of a decree 
for a mortgage debt, or a simple debt of the 
father, the son cannot recover the property 
unless he can show that the debtwas contract- 
ed for immoral purposes. This has been held 
by their Lordships of the Privy Council in 
numerous cases commencing with the case of 
Girdharee Lall v. Kantoo Lall (14). 

(5). Where a gon comes into Court to assail 
a mortgage made by his father or a decree 
passed against his father upon the mortgage 
or a sale threatened in execution of such 
decree, the onus is on the son to establish that 
the debt which he demres to be exempted 
from paying was of such a character that he 
would not be under a pious obligation to dis- 
charge it. (Nee Beni Madho v. Basdeo Patak 
(28) approved in subsequent cases). What we 
have to consider is whether the burden of 
proof is shifted where a creditor of the father 

(28) 12 A. 99. 
























ATA PRASAD. 


r bis debt by en- 
security given to 
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3, 7th Ed.) : “fromthe 
ligation to resce, him 
‘ising from the non-pay- 
This obligation has been 
hips of the Privy Council 
This legal duty attaches 
e father, not tainted with im- 
y reason of it all debts of the 
tainted ave from their very in- 
ing on his sons. A debt secured 
ge is as much a debt of the father 
secured debt, and so far as the lia- 
f the son is concerned, I can find no 
mee in principle between the two classes 
ebts. In both cases the money borrowed 
he debt of the father. The mortgage is 
y collateral soourity for the payment of the 
oney and provides a means for the realiza- 
tion of it. If the debt is binding on the son, 
a mortgage to secure that debt must equally 
be binding. It is conceded that a mortgage 
made for an antecedent debt of the father is 
binding on the son even when the antecedent 
debt was due to the same creditor. I fail to 
see on what principles it can be held that there 
; isa distinction between such a mortgage and 
} a mortgage made for a loan incurred on the 
date of the mortgage. It is contended on be- 
half of the appellants that the Mitakshara, in 
Chapter I, section 1, paragraphs 27, 28 and 29, 
prohibits a mortgage by the father except 
during a season of distress, for the sake of the 
family, and that an antecedent debt being a 
“distress” of the family, a mortgage made for 
an antecedent debt comes within the exception. 
As regards these paragraphs I may, in tho 
first place, observe that they must be read as 
qualified by the obligation of a son to pay his 
father’s debts. Further, it seems to me that 
an antecedent debt incurred by the father 
himself cannot be deemed to be a “distress” 
of the family any more than a debt incurred 
at the time. 

In the case of an antecedent debtit is not 
necessary that it should have been incurred 
for the benefit of the family. Mr. Dillon, the 
learned counsel for the appellants, went the 
length of conceding that even if the antecedent 
debt was an immoral debt, a mortgage for 
such a debt is binding on the son. 1 do not 
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deem it necessary for the purposes of this case 
to express any opinion onthe point. If, how- 
ever, a mortgage for a debt previously incur- 
red by the father but not for the necessities of 
the family, is binding on the son, there ap- 
pears to be no reason why a mortgage made 
for a loan incurred at the time should not be 
equally binding if the purpose for which the 
loan was taken was not immoral. On this 
point J am in full accord with the opinion ex- 
pressed by Boddam, J., and that eminent 
Hindu Lawyer, Bhashyam Ayyangar, J., in 
Chidambara Mudaliar v. Koothaperumal (19). 
The learned Judges say :-— In the case of a 
mortgage debt incurred by the father the debt 
is the primary obligation and is binding upon 
the son if it is not for an illegal or immoral 
purpose, and the mortgage is only a collateral 
security for the discharge of the debt either 
by the receipt of the rents and profits by the 
mortgagee or by causing it to be sold after the 
debt has become payable. If the debt is bind- 
ing upon the son, the dischargeof thedebt, either 
by making a usufructuary mortgage or by en- 
forcing the security by sale, is equally binding 
upon the son, inasmuch as he is thereby ex- 
onevated from liability to discharge the debt of 
the father by means of other joint family pro- 
perty. If a sale of joint family property made 
by the father for the purpose of discharging his 
debt which is not illegal or immoral is bind- 
ing, it is difficult to see on what principle it 
can be held that a mortgage executed by the 
father as security for the discharge of the debt 
will not bind the son simply because the debt 
was not anterior tothemortgage but was incur- 
red at the same time as the mortgage and the 
mortgage was executed og security therefor. 
On principle it is difficult tomake any distinc- 
tion between a mortgage given for an antece- 
dent debtand a mortgage given for a debt 
then incurred, for in cither case the debt is 
binding upon the son and the enforcement of 
the security exonerates the son from the bur- 
den of the father’s debt”, 

It was strenuously contended by thelearned 
counsel for the appellants that, as it had been 
held by this Court that a sale by the father 
for consideration paid at the time of the sale 
and not for an antecedent debt was not bind- 
ing on the son, the same principle applied to 
the case of a mortgage. In support of this 
contention the ruling in Manbahal Rav v. 
Gopal Misra (4), to which I was a party, 
was relied upon, In my opinion the 
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case of a mortgage is distinguishable from that ` 


of a sale. Where a sale is not made by the 
father for an antecedent debt or for the 
payment of an antecedent debt, no question of 
the pious hability of the son for his father’s 
debts arises. The amount of consideration 
paid down at the time of tho sale is not a debt 
of the father though it may, in some cases, 
subsequently become a debt of the father. 
Therefore, a sale by the father must, in order 
to bind the son, be a sale for the neces- 
sities of the family or sale for a con- 
sideration which consists of an antecedent 
debt of the father or of money received for 
the payment of the father’s debts, provided 
of course that the debt is not tainted with 
immorality. In the case of a mortgage, 
however, there is primarily a debt incurred 
by the father and the mortgage is only, as I 
have said above, collateral security for the 
debt. By reason of the son's pious duty he 
is lable for thefather’s debt and, therefore, for 
the mortgage made to ensure the recovery of 
the debt. In my judgment the case of a 
mortgage is not similar to that of a sale and 
the argument based on the analogy of a sale 
is fallacious. The distinction in this respect 
between a mortgage and a sale is often 
overlooked, 

The view I have taken above is not only 
consistent with Hindu Law and legal principles 
but is also supported by authority. 

In tho woll-known case of Hanooman 
Pershad Pandey v. Mussainut Babooce Mundraj 
Koonwaree (15), Lord Justice Knight Bruce, 
in delivering the judgment of their Lordships, 
saul (at p. 421) -—* Though an estate be 
ancestral, it may be charged for some pur- 
poses agninst the hew, for the father’s debt 
by the father. Unless the debt was of such 
a nature that it was not tho duty of the son 
to pay it. the discharge of it even though it 
affected ancestral estate, would still be an act 
of pious duty in the son. By the Hindu Law, 
the freedom of the son from the obligation to 
discharge the father’s debt has respect to the 
nature of the debt, and not to the nature of 
the estate.” In the case of Girdharee Lall v. 
Kantoo Lall (14), their Lordships, after quoting 
the above observations, remarked :— That is 
an authority to show that ancestral property 
which descends to a father under the Mritak- 
shara law is not exempted from liability to 
pay his debts because a son is born to him. 

, It would be a pious duty on the part of the 
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son to pay his fath 
pious duty of the sot 
the ancestral propert 
the son of his father, 
birth, is liable to the 
as stated by Lord Just 
freedom of the son fr 
discharge the father’s de 
nature of the debt, and no 
the estate, whether ancesty 
the creator of the debt.” 
then proceeded to consider 
nature of the debt for the pa 
it was necessary to raise money 
the ancestral property. 

In Suraj Bunsti Koer xv. K 
Singh (10), their Lordships formu 
propositions which were deduced fr 
earlierrulings and stated the first ofthese 
nitions in the following terms .—W here 
ancestral property has passed out of a j 
family, either under a conveyance execut 
by a father in consideration of an anteceden 
debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution 
of a decree for the father’s debt, his sons, by | 
reason of their duty to pay their fathers | 
debts, cannot recover the property unless 
they show that the debts were contracted for 
immoral purposes, and that the purchasers 
had notice that they were so contracted.” 
Relying upon the words “ antecedent debt,” 
as mentioned in the judgment of their 
Lordships, it has been contended in this case, 
and beld in some cases, that a mortgage is 
not binding on the song unless it was made 
for an antecedent debt. In my humble 
judgment it would bo placmg too strained a 
meaning on the decision of their Lordships to 
hold that they intended to lay down the 
general vule that in every case of a transfer 
by the father, whether it was a sale or a 
mortgage, the transfer would not be binding 
on the son unless it was made for an antece- 
deut debt In the particular case before their 
Lordships a sale had taken place for an 
antecedent debt and, therefore, in formulat- 
ing the rules applicable to such a sale, refer- 
ence seems to have been made to an antecedent 
debt. As I have pointed out above, a sale by 
the father not made for a family necessity 
would not be binding on the sons unless it 
was made for an antecedent debt which was 
binding on them by reason of their pious 
liability to pay their father’s debts. In the 
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portant decision of the Privy 
h, in my opinion, concludes the 
tin the case of Nanomi Babuasin 
n Mohun (12). After referring to the 
b the decisions either in India or in 
Pivy Council were not in harmony, Lord 
ouse, in delivering the judgment of their 
hips, laid down the law in the following 
ms, apparently with a view to settle all 
ntroversy in future: “Destructive as it 
may be ofthe principle of independent co- 
parcenary rights in the sons, the decisions 
have for sometime established the principle 
that the sons cannot set up their rights against 
thew father’s alienation for an antecedent 
debt, or against the creditor's remedies for their 
debis if not tainted with immorality. On this 
important question of the liability of the joint 
estate their Lordships think that there is now 
no conflict of authority.” That by the above 
pronouncement Lord Hobhouse intended to 
decide the matter conclusively and to bring 
into harmony all conflicting rulings, is mani- 
fest from the remarks made by him in the 
later case of Kahabtr Pershad v. Moheswar 
Nath Sahat (29), wherein ho expressed the 
hope that recent decisions of the Committee 
would lessen the difficulties which had been 
felt before. The words “or against his credit- 
ors’ remedtes for their debts” do not, in my 
opinion, leave any room for doubt. What 
are a creditor's “ remedies for his debt? His 
remedies are a suit, a decree in the suit and 
a sale in pursuance of the decree. In the 
case of a mortgage his remedy by decree is a 
decree for the sale of the mortgaged property. 
According to their Lordships, the sons cannot 
set up their rights against the remedies to 
which I have referred, if the debts are not 
tainted with immorality. There is no reason 
to assume that their Lordships confined their 
remarks to the remedies of an unsecured 
creditor and did not intend them to apply to 
(20) 17 O, 684, (P.O); L. R. 17 I. A. 11. 
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secure creditors also. In my judgment the 
words quoted aboye contemplate every one 
of the remedies open to every class of creditors 
whose debts are not of an immoral nature. 
This is further evident from the following 
observations of their Lordships: “ Jf his (the 
debtor's) debt was of a nature to support a 
sale of the entirety, he might legally have sold 
it without suit, or the creditor might legally 
procure a sale of it by suit.” It would surely 
be putting too limited a meaning on the words 
of their Lordships to hold that these remarks 
do not apply to the case of a mortgagee. Upon 
the authority of this ruling of the Privy 
Council it is no longer, open to a son to resist 
the claim of a mortgagee from his father, 
except on the ground that the debt was not 
incurred at all or that it ia tainted with 
immorality or that it is time-barred and it is 
not incumbent on the mortgagee to prove that 
the debt wns contracted for the benefit of tho 
family. In view of this ruling of their Lord- 
ships the dictum contained in the decision in 
Kameswar Pershad v. Run Bahadur Singh (16), 
on which Mr. Gokul Prasad relied. cannot be 
followed. Jf it be assumed that the question 
now before us is not concluded by the ruling in 
Nanomt Babuasin's case (12) that question has 
never yet been decided by their Lordships in 
any other case. It is, therefore, open to us to 
consider it onits own merits. The question 
did not arise, and was not decided. in thé case 
of Suraj Bunsi Kuer (10) which was a case of 
a Sale in execution of a decree passed upon a 
mortgage given by the father for an antece- 
dent debt. And I am not aware of any other 
ruling of the Privy Council on the subject. 

Turning now to the decisions of the differ- 
ent High Courts in this country, L shall first 
consider those of our own Court. 

In Sitaram v. Zalim Singh (80), a mortgagee 
from the father and head of a joint Hindu 
family sued the mortgagor for sale of the joint 
ancestral property mortgaged by him, During 
the pendency of the suit the mortgagor died 
and his son was brought on the record as his 
legal representative. It was found that the 
money was not borrowed to meet any family 
necessity and on this ground the Court below 
made a decree for the sale of the father's 
interests only and exempted theshare of the 
son. Petheram, C.J., and Tyrrell, J., held, 
following the case of Nanomi Babuasin v. 
Modhun Mohun (12), that the mortgagee was 

(80) 8 A. 231, : 
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entitled to a decree for the saleof the whole 
of the joint ancestral property, it not being 
proved that the loan was taken for immoral 
purposes. The decree of the Court below was 
set aside and a decree was made enforcing the 
mortgage against the entire family property. 

In Kishan Lal v. Garuruddhicaja Prasad 
Singh (31), the Court below found that the 
mortgagor had taken the loan for his own 
private purposes and dismissed tho suit 
against his minor son. Blair and Burkitt, JJ., 
held that this was not a sufficient reason for 
exonerating the son from the pions duty of 
paying his father’s debt and made a decree 
for sale of the son's interests comprised in the 
mortgage. Burkitt, J., who delivered the 
judgment of the Court, said :—" It is now 
settled law in this Court since the case of 
Badri Prasad v. Madan Lal (8), that a son can 
be sued jointly with his father to recover a 
debt contracted by the father, if the debt had 
not been contracted for purposes such as would 
exonerate the son from the pious duty of pay- 
ing his father's debt.” 

In Badri Prasad v. Madan Lal (3), which 
is a decision of a Full Bench of the whole 
Court, the father mortgaged joint ancestral 
property, the consideration for the mortgage 
being some money advanced at the time and 
some personal debts due by the father to the 
mortgagee himself by which the family did 
not benefit, but which were not tainted with 
immorality. It was held that the matter was 
concluded by the decision of their Lordships 
of the Privy Council in Nanom: Babuasin's 
case (12) and that theson’s interests were liable 
under the mortgage. A decree was made for 
sale of the mortgaged property including the 
interests of the sons. in enforcement of the 
mortgage. In considering the effect of this 
decision the learned Judges, who decided the 
case of Maharaj Singh v. Balwant Singh (17), 
towhich I shall refer hereafter, expr essed 
the opinion that according to this decision “mo 
obligation lay on the plaintiff to prove that 
any inquiry was made by the lenders as to the 
necessity of the loans when money was 
advanced by them and also the burden of 
proving that the debts were tninted with 
immorality lay upon the son.” 

In Debi Dat v. Jadu Rai (1), Chail Behari 
Lal v. Gulzari Mal (82), Kallu v. Fateh (88) 

(31) 21 A. 238 


(32) 6 A. L.J R 133; 11. C. 478, 
(33) LA. Le J. R 316. 
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prove that the debt s 
was incurred for the b 
that the burden of pro 
not on the mortgagee, p 
two of these cases my br 
party. In Maharaj Singh 
(17), the question was no 
learned Judges (Stanley. C. 
J. ) observed “in passing” 
opinion it would be” not unre 
quire proof on the part of the 
before he entered into the transs 
least made such reasonable inquirie 
satisfy a prudent lender that the mo 
required to pay off an antecedent debt 
the legal necessities of the family.” (P. 

The only casein which the point was d 
ed and the contrary view was held in 
Court is that of Jamna v. Nain Sukh (2). TI 
reasoning by which the judgment in that cas 
is supported was criticised and dissented from, 
by the Bombay High Court in Chintamanrar 
Mehendale v. Kashinath (34). With much of 
that criticism I agree. For the reasons I 
have already stated, I am, with great respect, 
unable to concur in this ruling. Further- 
more, one of the cases from which the rule 
of law laid down in that case was deduced, is 
that of Lal Singh v. Deo Narain Singh (5), 
decided by Straight and Tyrrell, JJ. With 
reference to that case the same learned 
Judges said, in the later case of Bhawani 
Bakhsh v. Ramdai (35), that upon farther 
consideration they had come to the conclusion 
that “ro far as it laid down that the onus rest- 
ed upon the creditor,’ the case had been 
wrongly decided, having regard tothe decisions 
of the Privy Council. I see no reason to alter 
the opinion expressed by me in other cases 
that the ruling in Jamna v. Nain Sukh (2) can 
no longer be regarded as good law. 

I may mention that since the hearing of 
this appeal I have come across an unreported 
cage decided ly the learned Chief Justice and 
Mr. Justice Burkitt, the principle of which 
supports the view taken above. It is the 
case of Lala Subba Ram v. Ram Singh, 
F. A. No. 70 of 1905, decided on the 20th 
of April 1907, after the decision of the case 
of Maharaj Bingh v. Balwant Singh (17). 
The facts of the case are set forth in the 
judgment of those learned Judges in Ran 

(34) 14 B. 320, (35) 13 A. 216. 
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(86), which was a 
e same decree. The 
he amount due on a 
August, 1893, executed 
father of the defendants, 
th interests of the defend- 
ortgaged property. The 
the mortgage was Rs. 2,000 
had been paid in cash on the 
d. The Subordinate Judge 
aim for the amount of the 
ding that the debt was incurred 
of immorality and also because 
as not executed by Badan Singh 
of any legal necessity or for the 
the joint family.” On appeal by 
intiff the learned Chief Justice and Mr. 
e Burkitt said in their judgment: “ We 
ot propose to consider, was the debt con- 
ted for any legal necessity or for the bene- 
of the joint family. These matters appear 
to us to betmmatertal.” (The italics are mine). 
The learned Judges then proceeded to con- 
sider the evidence as tothe nature of the debts 
and came to the conclusion that the defendants 
had failed to prove that it was tainted with 
immorality. They accordingly made a decree 
for sale of the interests of the sons in the 
mortgaged property. It is clear from the 
judgment that the learned Judges were of 
opinion that the question of necessity did not 
arise in a suit by the mortgagee against the 
sons and was immaterial for the purposes of 
the suit. The necessary inference is that the 
learned Judges considered that the burden 
did not lie on the plaintiff in such a suit to 
prove necessity. 

It is thus manifest that with the exception 
of thesolitary case of Janna v, Nain Sukh (2), 
the rulings of this Court so far from bearing 
out the contention of the appellants are against 
it. 

The decisions of the Bombay High Court 
fully support my view. In Uhitntamanrav 
Mehendale v. Kashinath (84) Sargent, C.J., and 
Nanabhai Haridas, J., held, in concurrence 
with West and Birdwood, JJ., that the effect 
of the decisions of the Privy Council in 
Nanomt Babuasin v. Modhun Mohun (12) was 
that “ the father’s disposition of the family 
estate is made to affect the son’s as well as the 
father’s interest, except so far as the son can 
establish that the voluntary disposal was 
made under circumstances which deprived the 

(38) 20 A. 544, 
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father of the disposing power.” They further 
held that “this view of the power of the 
father to bind the son’s interest in the family 
estate, except in certain special cases, neces- 
sarily throws the onus on the sons of defeating 
his creditor’s remedies against the ancestral 
estate by establishing the existence of thoso 
circumstances.” Following this ruling it 
was held by Parsons and Ranade, JJ., in 
Ramchandra v. Fakirappa (37), that‘ ‘ancestral 
property is available for the payment of the 
debt of the father, unless the son can prore 
that the debt was contracted for an immoral 
or illegal purpose.” The suit in that case 
was brought by a mortgagee to enforee two 
mortgage bonds against the father, the mort- 
gagor, and his sons. The District Judge dis- 
missed the claim in respect of one of the 
bonds on the ground that it had not been 
proved to be for family necessities. The 
High Court reversed the decision of the Judge 
and decreed the claim for sale. 

The decisions of the Madras High Court 
are conflicting. In Ohidambara Mudaliar v. 
Koothaperumal (19), to which I have already 
referred, Boddam and Bhashyam Ayyangar, 
JJ, held that a mortgage made by the father 
fora debt then incurred is binding on the 
son's interest if not tainted with immorality. 
This ruling was reversed by a Full Bench of 
three Judges—White, C.J., and Subrahmania 
Ayyar and Davis, JJ,—in Venkataramanaya 
Pantulu v. Venkataramana Doss Pantulu (9). 
The learned Judges said that having regard 
to the word “antecedent,” as used in the 
judgment of the Privy Council in Suraj Buns? 
Koer’s case, (10) they were unable to adopt the 
view taken in Chidamabara Mudaliar v. Koo- 
thaperwmal (19), “although on principle they 
might be disposed to do so.” For the reasons 
I have given in on earlier part of this judg- 
ment I feel myself unable to take the same 
view of the effect of the decision in Suraj 
Bunsi Koer’s case (10) as the learned Judges 
of the Full Bench. s 

As for the rulings of the Calcutta High 
Court they also are not in harmony. Tho 
first case on the point is that of Luchmun 
Dass v. Giridhur Chowedhry (21), decided by n 
Full Bench. In that case it was held that 
mortgage itself upon which the money was 
raised could not be enforced, but the debt so 
contracted by the father being itself an ante- 
cedent debt within the rulings of the Privy 

(87) 2 Bom. L. R, 450, 
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Council, and the son being a party to the suit, 
the mortgageo, notwithstanding the form of 
the proceedings, would be entitled to a decree 
divecting the debt to be raised out of the 
whole ancestral estate, inclusive of the mort- 
gaged property.” In Gunga Prosad v. 
Ajudhia Pershad Singh (88), however, Mitter 
and Maclean, JJ., made a decree for the sale 
of the mortgaged property both against the 
father and the son. In KhaltInul Rahman v. 
Gobind Pershad (22), the Full Bench ruling 
reforred to above was followed anda decree 
made in the terms laid down in that ruling. 
The same was the case in Surja Prasad v. 
ffolab Chand (8), decided by Ghose and 
Harrington, JJ. These cases were dissented 
from by Brett and Sharfuddin, JJ., in Mahes- 
war Dutt Tewari v. Kishun Singh (23), and it 
was held that a mortgage made by father on 
receipt of a loan, which the sons failed to 
prove to have been taken for immoral pur- 
poses, was binding onthe son. The learned 
Judges considered that in view of the decisions 
of the Privy Council in Nanomi Babuasin v, 
Modhun Mohun(12),and Bhagbut Pershad Singh 
v. Girja Koer (89), the law laid down by the 
Full Bench in Luchmun Dass v. Giridhur 
Chowdhry (8), couldnot be held to be binding. 
All these decisions were discussed by Moo- 
kerjee and Holmwood, JJ.,in Kiehun Pershad 
Chowdhry v. Tipan Pershad Singh (24), and the 
learned Judges held that the Full Bench 
ruling mentioned above was still binding on 
the Court, apparently on the ground that 16 
had not been expressly overruled by the 
Privy Council. They were of opinion that as 
the decision of the Full Bench was binding 
on them it was “unnecessary to inquire 
whether it is well founded on reason and 
principle,” but they added “that the matter, 
if it were ves integra, might not be free from 
considerable donbt and difficulty.“ With 
regard to these rulings I may quote the follow- 
ing apposite remarks of Mr. J, C. Ghose in his 
Principles of Hindu Law, 2ndedition, p 445 :-— 
“The rule that if the debt is antecedent, say 
by a day, to the mortgage, it binds the estate 
but that it does not do so if the consideration 
for the mortgage is paid at the time, is certain- 
ly based on the earlier rulings of our Courts, 
but it is dificult to say that it is based on 
reason or on any principle of law. The dis- 
tinction is so fine that for practical purposes 
it might have been disregarded. The rule of 
(38) 8 C. 131. (39) 15 C. 717. 
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a Hindu son’s liability to 
debt not tainted with immor 
distinction in principle betwe 
by a mortgage and an unsec 
unless the debt is of such a na 
not the pious duty of the son to p 
gage of joint ancestral property 
father is binding on, and enforceab 
the son and his interest in the 
whether the loan secured by the m 
was incurred at the time of the mortga 
had been taken at some date anterior to 
of the mortgage; and that in a suit brou 
against the son to enforce the mortgage t 
onus is not on the plaintiff to prove that th 
debt was incurred for the benefit of the family 
but that it is for the son to prove that having 
regard to the natare of the debt it was not 
his pions duty to discharge it. 

I would, therefore, dismiss the appeal. 

AIKMAN, J.—The question which has to be 
decided by this Full Bench isone upon which 
greatconflictof opinionhas prevailed. Thiscon- 
flict of opinion has long existed, so far back as 
1885. Lord Hobhouse in delivering judg- 
ment in the case Nanomi Babuasin v. Modhun 
Mohun (12), said “It is impossible to say that 
the decisions on the subject are on all points 
in harmony either here or in India.” The 
numerous cases of more recent date eited by 
the Tearned Counsel on each side in ther uble 
argument before us, show that great diverg- 
ence of opinion still prevails. 1 do not pro- 
pose to enter on a review of the mass of 
authomties cited to us. The most important 
of these have been set forth by the learned 
Chief Justice in his judgment, which I have 
had the advantage of reading. The question 
we have to decide is whether a mortgage of 
joint family property executed by a Hindu 
father as security for money advanced to him 
can be enforced as a mortgage after his death 
against his sons and grandsons, there being 
on theone hand no suggestion that the mort- 
gage debt was tainted with immorality, 
whilst on the other is nothing to show that 
the money was taken either to discharge an 
antecedent debt, or to meet family necessities. 
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In my opinion the question must 
wered in the negative. A son may be 
e to discharge his father’s debts, and the 
er's creditor by taking proper steps may 
able to sell up the son’s interests in the 
family property which has passed to the son 
on his father’s death. Bat in my judgment, 
it does not follow from this that, unless under 
special circumstances which are not shown to 
exist in this case, a Hindu father can make 
a mortgage of his son’s interests im the family 
property which can be enforced against the 
song as a mortgage after the father’s death. 

It is now settled by decisions of the Privy 
Council that a father can make a mortgage 
of the joint family estate.in order to discharge 
an antecedent debt, and that such a mortgage 
can be enforced asa mortgage against the sons. 
At first sight it seems that there is little dis- 
tinction in principle between a mortgage 
given for an antecedent debt and a mortgage 
for a debt incurred for the first time when the 
mortgage is executed, But if the distinction is 
observed, it will tend to preserve the property 
in the family as it will render it moro difficult 
for a Hindu father to incur debts which 
might ultimately have the effect of dissipat- 
ing that property. 

In the judgment in the case referred 
above, Nanomi Babuasin v. Modhun Mohun (12), 
there occurs the often quoted passage: “ Des- 
tructive as it may be of the principle of inde- 
pendent co-parcenary rights in the sons, the 
decisions have, for some time, established the 
principle that the sons cannot set up their 
rights against their father’s alienation for 
an antecedent debt, ov against his creditor's 
remedies for their debts, if not tainted with 
immorality. On this important question of 
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tho liability of the joint estate, their Lord- 
ships think there is now no conflict of 
authority.” 

It will be noted that their Lordships here 
admit that the decisions referred to are des- 
tructive of the principle of independent co- 
parcenary rights which the sons undoubtedly 
possess. 

In my opinion we should not go further in 
destroying the important principle of the sons’ 
co-parcenary rights than we are compelled 
by authoritative decisions to do. We have 
not been referred to any decisions binding 
upon us as a Full Bench which compel us to 
hold that the plaintiffs-respondents, who have 
not succeeded in showing that the mortgage 
upon which they come into Court was either 
for an antecedent debt, or to raise money for 
the necessities of the family, can enforce 
their bond as a mortgage against the defend- 
ants. 

I was a party to one of the decisions relied 
on by the Courts below, t.e., Debt Dat v. Jadu 
Rai (1). In that case it was taken for 
granted that the decision of this Court in 
Jamna v. Nain Sukh (2) could no longer be 
considered as law. After hearing the question 
more fully argued, I am not prepared to ad- 
here to the view then expressed. 

In the present case the mortgagee took a 
mortgage from one whom he must be deemed 
to have known to possess only a limited 
interest in the property mortgaged and 
according to the law as laid down by tho 
Privy Council in Kameswar Pershad v. Run 
Bahadur Singh (16) and in Jamna v. Nain Sukh 
(2), as wellasthe principle embodied in section 
38 of the Transfer of Property Act, it was for 
him to show that he had taken reasonable 
care to satisfy himself that circumstances 
existed which would justify the father in 
mortgaging the joint family estate in dero- 
gation of his sons’ rights. This burden the 
plaintiffs-respondents have failed to discharge. 
I, therefore, concur with the learned Chief 
Justice in thinking that tho first plea in the 
memorandum of appeal must succeed, and in 
the order proposed by him. 

RICHARDS, J.—This appeal arises out ofa 
suit to realise the sum of Rs. 976 principal 
and interest alleged to be due on foot of a 
mortgage, dated the 4th of September 1888, 
and made by one Ram Narayan Singh in 
favour of one Ram Narayan Kalwar. The 
plaintiffs are the son and grandson of Ram 
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Narayan Kalwar and the defendants are the 
sons and grandsons of Ram Narayan Singh 
who constituted a joint Hindu family. It 
was alleged in the plaint that the mortgage 
was executed by Ram Narayan Singh as 
manager of the family for the benefit thereof. 
In the written statement’ it was not admitted 
that the mortgage was executed by Ram 
Narayan Singh as manager or that the family 
were benefited and it was alleged that the loan 
was simply the recent and personal debt of 
Ram Narayan Singh. It was not alleged 
that the money was raised for immoral pur- 
poses. 

The Conrts below have found that the mort- 
gage was executed for good consideration. 
The Court of first instance found that it was 
not proved that the creditor made reasonable 
enquities such as would satisfy a prudent lend- 
er that the money was required to pay off 
an antecedent debt for the legal necessities 
of the family. The lower Court of appeal also 
found that it was not proved that the money 
was borrowed to pay off an “antecedent ” 
debt. On the other hand both Courts found 
that the defendants had not proved that the 
debt was tainted with immorality. On these 
findings both the Courts below concurred in 
granting the usual decree for the sale of the 
mortgaged property under section 88 of the 
Transfer of Property Act, 1882, hence the 
present appeal. The defendant’s counsel in 
opening his argument admitted that if the 
plaintiffs had sued for a simple money decree 
they would on the findings (subject to the 
law of limitation) have been entitled to such 
a decree against the defendants and that the 
ancestral property and all other property 
acquired from Ram Narayan Singh would 
havebeen liableto be sold in execution of such 
a decree. Mr. Dillon also admitted that if the 
plaintiffs had proved that the mortgage had 
been made to secure a prior debt (even the 
prior private debt of Ram Narayan Singh 
himself) the mortgage would have been a 
good mortgage and the defendants could not 
have resisted the sale of the ancestral property 
Tt is contended, however, that the plaintiffs in 
the present suit were not entitled to a decree 
for sale of the property comprised in the 
mortgage because they failed to prove that 
there wasan “antecedent” debt, The plaint- 
iffs on the other hand say that once it was 
proved that the mortgage was made for valu- 
able consideration, the defendants, as sons 
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principles of Hindu Law w 
and defendants admit to b 
present case. The first prin 
single member of a joint Hin 
sell or mortgage the family pro 
the consent of the other memb 
save for legal necessity or for pio 
I may here say that for the purpo 
principle Ram Narayan Singh must 
upon as simply a member of the co-p 
body without any reference to his pow 
father or manager of the family. The se 
principle is that if a Hindu incurs debts, 
sons and grandsons are liable to pay the 
debts unless they are tainted with immoralit 
It is not surprising that the attempt to give 
effect to each of these principles has given vise 
to much difficulty and confusion. There is 
much conflict in the decisions not only in this 
Court but also in the other provinces of India 
and their Lordships have recognised that 
even inthe decisions in the Privy Council 
there is not complete harmony. It seems to 
me after hearing the arguments in the present 
case in the course of which we were referred 
to a vast number of judicial decisions that it 
would be well if the legislature would step in 
and settle the matter once and forall. I con- 
fess myself quite unable to reconcile the con- 
flict even in the more recent decisions. In the 
absence of authority I should feel much inclin- 
ed to hold that where a plaintiff claims under 
a deed executed by a member of a joint family 
alienating absolutely or partially (that is by 
lease or mortgage) thefamily property, the 
onus should lie upon him of showing the exis- 
tence of circumstances which alone under 
Hindu Law would justify the alienation, that 
is to say “legal necessity ” or a pious purpose. 
In cases where the alienation was made 
to meet an old or what might be called an 


“ancestral” debt, I think that the Court would 


be justified in holding that proof of this fact 
would be at least prima facie sufficient evi- 
dence of legal necessity. Again in the absence 
of authority I should also be inclined to hold 
that under no circumstances could a member 
of a joint family alienate (wholly or partially) 
the family property for his own private debt 
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fs in the ease of Nanomi Babuasin 
hum (12), to bold that under all 
s it is necessary for the ereditor 
al necessity. At page 35 of the re- 
e case of Nanomt Babuasin w. Modhun 
12) their Lordships say: “ Destruc- 
it may be of the principle of independ- 
co-parcenary rights in the sons the 
isions have for sometime established the 
inciple that the sons can not set up their 
ights against the father’s alienation for an 
antecedent debt or against his creditors’ reme- 
dies for their debts if not tainted with immo- 
vality.” Unfortunately it is not very clear 
what their Lordships meant by the expres- 
sion “antecedent debt” or ‘creditors’ reme- 
dies for their debts.“ Possibly their Lord- 
ships meant by “antecedent debts” ancestral 
debts and by “‘ereditors’ remedies for the 
debts” their Lordships meant the creditors’ 
remedies for such debts, č. e., anoestral debts. 
The meaning of the cxpression antecedent 
debt has led to a conflict of decision between 
this Court and the Calentta High Court, If 
the expression antecedent debt is to be con- 
atrued literally, it would follow that a Hindu 
father might incur a debt fora private pur- 
pose and afew days after, mortgage the family 
property to secure that debt and the mort- 
gage would be a good mortgage according to 
the judgment of their Lordships and binding 
upon the sons and grandsons. In the case of 
Badri Prasad v. Madan Lal (3). a mortgage 
of the family property was made to secure 
moneys advanced antecedently to n Hindu 
father not as manager or for family purposes, 
yet it was held that the mortgagee was entitl- 
ed to have the property sold, the debts not 
being tainted with immorality. This was the 
unanimous decision of a Bench of six Judges 
of this Court and it is binding upon us. It is 
probable that the advances in this case were 
made a considerable time before the mortgage 
but once we hold that a private personal debt 
ofa Hondu father can be an “antecedent” 
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debt within the meaning of the expression in 
their Lordships’ judgment, it is very diffienit 
to understand on what principle money 
advanced a year or a week before (or even 
simultaneously with) the mortgage is not an 
“antecedent” debt. In the usual form of a 
mortgage in this country there is a recital 
that the mortgagor has taken a loan from the 
mortgagee and an hypothecation of the pro- 
perty follows. A mortgage in most cases 
pre-supposes a debt. In the case of Suraj 
Bunsi Koer v. Sheo Persad Singh (10) their 
Lordships of the Privy Council referring to 
the case of Muddun Thakoor v. Kantoo Lall (14) 
say as follows: ‘This case then, which is a 
decision of this tribunal, is an authority for 
these propositions:-—lst. That where joint 
ancestral property has passed ont of a joint 
family either under a conveyance executed by 
a father in consideration of an antecedent 
debt or in order to raise money to pay off an 
antecedent debt or under a sale in execution 
of a decree for the father’s debt, his sons, by 
reason of their duty to pay their father’s debts, 
cannot recover that property unless they show 
that the debts were contracted for immoral 
purposes and that the purchasers had notice 
that they were so contracted; and secondly, 
that the purehasers at an exeecntion sale being 
strangers to the suit if they have not notice 
that the debts were so contracted, are not 
bound to make enquiry beyond what appears 
on the face of the proceedings.” The result 
of these authorities seems to be that a creditor 
of the father of a joint Hindu family may sue 
the father alone, obtain a decree against him, 
sell the family property and the sons (who 
ave perhaps minors) cannot recover the pro- 
perty unless they prove that the debt was 
tainted with immorality and (where a stranger 
buys) the further fact that the purchaser had 
notice. Again the father can himself sell or 
mortgage the property not merely to raise 
money to pay off an antecedent debt, but he 
can also do so in consideration of or to secure 
an antecedent debt. I have already pointed 
out that in this Court, at least, we are bound 
to hold that the “antecedent debt” may be 
the private debt of the father and a debt 
which when it was incurred would not (accord- 
ing to the principles of Hindu Law) have 
justified the alienation of the property and 
this even if the sale was to the mortgageo 
himself. It is impossible to reconcile this 
state of things with the admitted principle of 
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Hindu Law that a father asa member of the 
co-parcenary body has no power to alienate 
the family property without the consent of 
the other members save for legal necessity. 
It is contended, that the existence of a debt 
whether ancestral or private implies “ legal 
necessity ” I cannot follow this contention; 
it might well happen that a father possessed 
of ready cash or other moveable property 
might notwithstanding mortgage the family 
property to secure his own private debt. It 
seems to me that if the sons and grandsons 
are liable on a mortgage of the family pro- 
perty made to secure the private debt of the 
father incurred a year or two previously, and 
if the sons and grandsons cannot set aside a 
sale made in consideration of snch a debt, it 
ought to follow that they are equally liable 
on a mortgage made to secure n bona fide debt 
although incurred simultaneously with the 
making of the mortgage. It is said that such 
a decision destroys the principle of Hindu 
Law that the joint property can‘only be alien- 
ated for legal necessity or fora pious pur- 
pose. Perhaps this would be so if there was 
any principle left to destroy. In deciding 
in favour of the plaintiff I wish it understood 
that I only do so because I think that such a 
decision necessarily follows from the Fall 
Bench ruling in Badri Prasadv. Madan Lal (3). 
If I could see any real distinction between the 
private debt of a Hindu father incurred before 
the mortgage and a debt incurred simultane- 
ously with the mortgage, I would be glad to 
decide in favour of the defendants which I 
think would be more iin accord with the 
principle of Hindu Law that no member of a 
joint family can alienate save for legal neces- 
sity. I would dismiss the appeal. 

By tHe Court.—-The first question in the 
appeal having been determined by the 
majority of the Full Bench in favour of the 
appellants, the counsel representing the 
parties now ask that the appeal be referred 
back to the bench which referred the matter 
to a Full Bench for determination of the only 
other question remaining undecided. We 
order accordingly, The bench in question 
will finally determine the appeal including 
the question of costs, 

Record returned. 
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ALLAHABAD 
Seconp Orm: APPE 
March 

Present :-—Mr. J 
BABU GOPI KISHU 
Prarmtirrs—-AP 

versus 

BABU ISRI PRA 
ANOTHER-—DEPENDANTS— 

Pre-em ptiyn-—Wajib-ul-arz, Coratra 
perfect partition on different classe 
eristing before pirtition. 

A village consisted of two fhoke, 
reqnently divided into six mahal by per 
The wayjih-ul-~a'z prior to partition gavo 
jme-emption firstto tho Atawedar karibi t 
sadar thok, and then to fusudarar of ot 
The plaintiffs would have been co-sharers 1 
the thoks if partition had not taken place. 
partition they were co-sharers in one of the a 
but not in that which waa tho subject of pre-empt 
Held, that the thoks having been destroyed by p 
fect partition the plaintiffs were no longer co-share: 
inany thek Further, that they being co-sharers i 
the mahal other than that which was the subject 
matter of sale, had no rights of pre-emption Dal- 
ganan Singh vy, Kulka Singh, 22 4.1, (F.B.), followed. 
Jurki ard others y Ram Purtap Singh, 28 A. 286, 
distinguished. 

W. K. Porter (with Shafi-u-Zaman), forthe 
Appellants. 

Ghulam Magtaba, for the Respondents. 

Judgment.—This was a suit for pre-emp- 
tion. The wajtb-ul-arz which applied to the 
village before partition gave a right of pre- 
emption first to the htssadar karibt, then to 
hissadar thok and then to Aissadaran of other 
thoks. At the time of the wajrb-ul-arz the 
village was divided into two thoks. The 
village has since been partitioned into six 
mahals by a perfect partition. One mahal 
has been sold. The plaintiffs would have 
been co-sharers in one of the thoks if partition 
had never taken place. The defendant vendor 
is a stranger. The plaintiffs are now co- 
sharers in one of the six mahals into which 
the village was divided, but they are not 
co-sharers in the mahal which is the subject 
of the sale. The Cowt of First Instance 
decreed the plaintiffs’ claim. The lower 
Appellate Court dismissed the suit. The 
appellants rely on the case of Janki and others 
v. Ram Partap Singh (1). In that case 
there had also been a partition, but the wajib- 
ul-arz gave a right of pre-emption, first to 
brothers and nephews; then to cousins who 
were co-sharers then to co-sharers in the patti 
and lastly to co-sharers in the village. Tt was 

(1) 28 A. 286, 
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ion a share-holder in 
pre-emption. The 
me within the very 
z. He was still a co- 
he Court purported to 
in the Full Bench case 
v. Kalka Singh (2). At 
mentioned case the follow- 
: ` If the custom recorded 
the right of pre-emption is 
sharers of the then existing 
appears to me thatit can no 
n favour of others after the 
at particular co-parcenary body 
destroyed by perfect partition 
other custom can continue after the 
among which it has always prevailed, 
erished. On the other hand, it is possi- 
imagine a custom of pre-emption which 
not depend upon the continued existence 
the undivided mahal and its co-parcenary 
ody. A custom in favour of the brothers, or 
other near relatives of the vendor, might be an 
instance ”. In the present case the plaintiffs do 
not come within the words of the wajzb-ul-arz. 
They are no longer co-sharers in any thok in 
the mahal. They are not even co-sharers in 
the mahal. The question of the joint liabili- 
ty for Government revenue as constituting 
a reason for the prevalence of a right of pre- 
emption cannot be omitted from consideration. 
On full consideration of the circumstances 
of this particular case I am of opinion that 
the decision of the Court below was correct. 
I dismiss the appeal with costs. 


Appeal dismissed. 
(2) 22 A. 1 (F. B.) ; 


ALLAHABAD HIGH COURT. 
Ssconp OTvIL Appeat No. 1352 or 1907. 
March 19, 1909. 

Present :-—~Mr. Justice Aikman. 
HAR SAHAI—Derenpant—A PPELLANT 
TerTsus 
MUKKARRAM HUSSAIN—Puatntirr— 


RESPONDENT, 

Transfer of Property Act (IV ef 1882), 8. 60— 
Partial redemption by a pesan mantgagea— Duisne 
mortgagee not party to prior mortgagee's sut and mes 
verea — Securd mortgage only of a portion of property— 
Independent decrees obtained hy both mortgagees— 
Property sold in buth decrees--Puisne mortgagee's i 
to redeem only that portion which was mortgaged to him 
—Effect of second salo oa mortgagor's night of redemp- 
tion—Prior mortgages not allowed to redeem the puisne 
mortgagee, 
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A. prior mortgagee brought a suit on his mortgage 
andl got a decree for sale of tho mortgaged property. 
Plaintiff who wasa puisne mortgagee in respect of a 
portion of the same property was not made a party to 
this suit In execution of tho decree under the first 
mortgage, the whole mortgaged property was pur- 
chased by the'defendant Subsequently the plaintiff 
brought a suit on his second mortgage and got n 
decree for sale, without impleading the pror mort- 
gagean or the auction purchaser as a party to hia suit. 
In execution of lus decree, the plaintiff himself pur- 
chased the share mortgaged to him He then brought a 
suit to redeem this share on payment of a proportionate 
amount due on the first mo . 

Held, that the plaintiff waa ontitled to redeem the 
share on payment of a proportionate amount duo on 
the first mortgage, and he had not lost the right of 
redemption obtained by his mortgage. 

Held, further, that the defendant was not entitled in 
virtue of his purchase to redoem the plaintiff, Even, 
if it were assumed that the prior mortgagee stood in 
the shoes of the mortgagor, the mortgagor's right of 
redemption no longer existed inasmuch as a decree 
was passed on the prisne mortgage and the property 
sold in execution of that decree. Hassanbhai v. Umaji, 
28 B. 153, distingmshed. 

Appeal from the decree of the District 
Judge of Shahjahanpur, dated 16th August 
1907, 

J. N. Chondhi?, for the Appellant. 

Muhammad Ishaq, for the Respondent. 

Judgment,_This appeal arises ont of a 
suit brought by the respondent for redemp- 
tion. On the 20th of March 1880, an 8 
biswa shave in village Rampura was mort- 
gaged to Ram Lal. On the 5th of June 1880, 
a second mortgago of a 3 bisa share oub of 
the 8 biswas was mortgaged to the respondent. 
The prior mortgagee brought a suit on his 
mortgage and got a decree for sale. He did 
not make the puisne mortgagee a party. In 
execution of the decree under the first mort- 
gage the 8 bisa share was purchased by the 
appellant Har Sahai. The respondent brought 
a suit on his second mortgage and got a 
decree for sale on the 30th of June 1885. 
The appellant got possession of the share he 
had purchased on the 20th of August 1885. 
The puisne mortgages did not make the 
prior mortgagee a party to his suit nor did 
he make the auction-purchaser Har Sahai a 
party. It is not shown that at the time 
when the respondent brought his suit the 
auction-purchaser had acquired any interest 
in the property or that if he had, the puisne 
mortgagee had any notice of it. In execution 
of the decree which the respondent got on 
his puisne mortgage he brought the3 bisoa 
share to sale and purchased it himself on the 
21st of January 1895. He now seeks to 
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redeem that 3 brswa shareon payment of a 
proportionate amount due nnder the first 
mortgage. The Court of first instance decreed 
the suit and that decree was affirmed on 
` appeal by the learned District Judge. Har 
Sahai comes here in second appeal. One of 
tbe pleas raised was that the respondent 
must redeem the entiro share by payment of 
the whole amount due under the first mort- 
gage. There would have been force in this 
plea, but on the respondent expressing his 
willingness to do this, the plea was abandon- 
ed by the appellant. The only plea urged 
before me is that the appellant in virtue of 
his purchase is entitled to redeem the plaint- 
if. No such plen was advanced in the 
Courts below and I am of opinion that it is 
without force. In support of it the learned 
Vakil for the appellant relies on the decision 
in the case, Hassanlhai v. Umaji (1). But 
the facts of that case are clearly distinguish- 
able from those of the present case. Even if it 
were‘held that the prior mortgagee stands in 
the shoes of the mortgagor, the mortgagor's 
right of redemption no longer exists inasmuch 
as a decree was passed on the puisne mortgage 
and the property sold in execution of that 
decree. It appears to me that the respond- 
ent has not lost the right of redemption 
which he obtained by his mortgage and that 
the decision of the Courts below is right. 
The result is that I dismiss this appeal with 
costs including fees on the higher scale. 


wre Appeal dismissed. 
(1) 28 B. 5 


PUNJAB CHIEF COURT. 
CRIMINAT Reviston No. 1607 or 1907. 
October 30, 1908. 

Present :—Sir William Clark, Kt.,Chief Judge 
and Mr Justice Reid. 
HALE-—PRISONER— PUTITIONER 
versus 
EMPEROR—Prosecutor—Responpent. 

Criminal Procedure Code (Act V of 1898), 88. 369, 434, 
439—-Appeal—Reviston— Judgment of Single Judge of 
Chief Court in original criminal case not open to 
revision by himself, or Division or Full Bench, 

Neither a Division Bench nor a Full Bench of the 
Chief Court, Punjab, has power to revise, either on 
appeal or revision, the judgment of a Single Judge of 
that Court exercising original jurisdiction, Emperor v. 
Kalin, 27 A. 92; Queen-Empress v. Fox, 10 B. 176 and 
In ro Abdovt Sobhan, 8 O. 63, roferred to. 
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Even a Judge of the 
revise his own judgmen 
followed 


Petition for revision 
Hon’ble Mr. Justice Re 
Punjab, dated 12th July 

Fazal Hussain, for the 

The Governmont Advoca 
ent. 

Judgment.—The Hon'ble 
in the exercise of his original 
a trial held with a Jury, convict’ 
British subject under sections 
420/ 511, Indian Penal Code, an 
him on each charge to two and a-h 
rigovous imprisonment, sentences to 
currently, 

The convict has filed an appeal in this 
and has asked that if no appeal lies tha 
application should be treated as a revi 
under section 439, Criminal Procedure Code’ 

Af the preliminary hearing in Chambers i 
was admitted that no appeal lay, and the 
question whether a revision lay was referred 
to a Bench, and is now before us for deci- 
sion. 

Mr. Fazal Hussain has argued the point be- 
fore us and quoted the authorities, and has 
frankly admitted that they are against him. 

The authorities quoted are: In the matter of 
Abdool Nobhan (1); In the matter of F. W. Qib- 
bons (2) ; Queen-Empress v. C. P. Fox (8) and 
Emperor v. Kallu (4). 

The subject may be regarded from two 
points of view: (1) whether a Division 
Bench or a Full Bench can revise the 
judgment of Single Judge exercising 
original criminal juriadiction? 

(2), whether a Judge himself can revise his 

own judgment ? 

As regards the first point, the powers of a 
Single Judge in a matter with which he has ` 
jurisdiction to deal are the powers of the 
Court, and cannot be in any way controlled by 
a Bench or Full Bench of the Comt. As no 
appeal lies, so no revision lies. Both pro- 
cedures imply subordination or inferiority, 
which does not exist. 

The occurrence of the words “ inferior Cri- 
minal Court” in section 435, Criminal 
Procedure Code, and their omission in section 
439, Criminal Procedure Code, is due to the 
fact that all other Courts are inferior to the 
High Court, and the word is, therefore, 


ae 2) 140 42 
3) JOB, 176, 4) 27 A. 92. 
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439, Criminal Pro- 
ot imply that one 
wrt is to reviso the 
branch. 

nd point, section 434 
dure Code, provides a pro- 
g points of law by a Single 
eration by a Bench, and 
ght of appeal to the Privy 


is laid upon section 369, 
cedure Code, and on the words 
a High Court” used im that 
his point was carefully considered 
e of Inve F. W. Gibbons (2), and we 
th the view there taken. 
ss was also laid on clanse 4 of section 
and the reference to section 273 in that 
e. This point was cleared up by Mr. 
tice Mitter in the rame ruling. 
We are of opinion that a Judge cannot re- 
iso his own decision. ‘The revision is, there- 
fore, dismissed. 
alpplication rejected. 


MADRAS HIGH OOURT. 
FULL BENCH. 

Crvit Revision No, 446 or 1906. 
March 9. 1909. 
Present:—Sir Arnold White, Chief Justice, 

Mr. Justice Miller and 
Mr. Justice Abdur Rahim. 
GAVARANGA SAHU-—Prarntire— 
PETITIONER 
verses 
BOTOKRISHNA PATRO AND oTHER8S— 
DEFENDANTS—RESPONDENTS. 

Cual Procedure Code (Act XIV of 1882), 8. 64 (0)— 
Pluint—~Presentation of insufficiently stamped plaint— 
Time given by Court to supply deficiency—Represen- 
tation of plaint within time fixed by Court but after limite 
ation—Linutation—Court Hees Act (Act VIL of 1870), 
s, 98--Limitation Act (XV of 1877), 8. £. 

When a plaint is presented on a paper insufficiently 
stamped, within the prescribed period of lmitation, 
and time is given by the Court under section 54 (4) of 
the Code of Civil Procedure to make good the dof- 
ciency, the auit ia not barred by limitation, if the de- 
ficiency is supplied withm the time fixed by the 
Court but after the limitation period has expired 

Venkatramayya v. Arishaayyd, 20 M. 319, not follow- 


cd. 

Surendra Kumar Basu v. Kunja Behary Singh. 27 C. 
814, Dhondiram v. Taba Naradan, 27 B. 880, Aswan v. 
Pathumma,22 M. 494, Moti Sals v. Chhatri Das, 
19 0, 780, Yakut-un-Nissa Bibee v. Kishoree Mohun 
Roy, 18 C. 747, Mart Mohun Chuckerlutti v. 
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Naimuddin Mahomed, 20 C. 41, Chennappa v. Ragu- 
natha, 15 M.29, Putcha Saheb v. Sub- Collector of North 
Arcot, 15 M78, Balkaran Taiv, Gobind Nath Troan, 
19 A, 129, Jambi Prasad x. Bachu Singh.15 A. 65, Durga 
Singh v. Bisheshar Dayal, 24 A. 218 at p. 220, Hari 
Ram x. Akbar Husain, 29 A, 149, referred to. 

Per Ulcer, J.—-A document purporting to be a 
plaint and drawn up substantially ın accordance with 
the provisions of sections 48 to 52, Code of Oivil Pro- 
cedure, isa plamt whether it is stamped or not. It 
does not cease to be a plaint because it 18 not drawn up 
exactly in accordance with these provisions, tide 
section 53 (b) (¢) and Cu) “at is a plaint but an im- 
perfect plaint. Soif itis not sufficiently stamped it 
is an imperfect plaint. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
judgment and decree of the Court of the 
District Munsif of Berhampore, dated 23rd 
April 1906 in Small Cause Suit No. 205 of 
1906. 

ORDER OF REFERENCE. 

Miter, J—In this case the plaint was pre- 
sented on the last day of the limitation period. 
The suit was not undervalued, but the Court 
fee affixed to the plaint was insufficient. Time 
was allowed by the Court under section 54(b) 
of the Code of Civil Procedure, and the de- 
ficiency was duly made good. The plaint 
was filed and the suit heard and dismissed as 
barred by limitation on the authority of 
Venkatramayya v. Krishnayya (1). 

In Surendra Kumar Basu v. Kunja Behary 
Singh (2) acase on all fours with the present, 
Banerji, J. distinguishes Venkatramayya v. 
Krishnayya (1) on the ground that in that case 
the plaint was returned to be re-presented to 
the Court and was not retainedin the Court. 
I venture with deference to doubt the reality 
of the distinction. It would no doubt be 
real if the plaint had been rejected on pre- 
sentation: the document subsequently pre- 
sented would then have been a new plaint: 
but clearly the learned Judges did not deal 
with the case on that footing ; Shephard, J., 
at page 321 of the report states expressly 
that the case is the one provided for in 
section 54 (b) of the Civil Procedure Code : 
and the opening sentences of his judgment 
show that the plaint was not rejected. If then 
that case was rightly decided, I think the 
decision of the District Munsif in the present 
case must be upheld. Bunt that case wag 
dissented from by Sir Subrahmania Aiyar, 
J., in Assan v. Pathumma (8), Sir James Davies, 
J., who took part in both cases distinguishes 


(1) 20 M. 319. (2) 27 0. 814. 
(3) 22 M. 404 
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them on the ground that in the latter case 
there was a mistake by the Court, and ad- 
heres to the decision in the earlier case ; he 
states that he could support that decision by 
additional reasons, but as he did not deem it 
necessary to decide the question in his view 
of the case, we have unfortunately to pro- 


ceed without the assistance of those arguments.. 


On the strength of his view of the case I 
am asked to hold that Sir Subrahmania 
Aiyar’s opinion was unnecessary for the de- 
cision of the case and need not be followed . 
but clearly that was not the view of the 
learned Judge himself. In his view, as he 
explains at page OL of the report, “ The 
present cases canngt be distinguished from 
Venkatramayya v. Krishnayya (1), cited for 
the appellants, and they should be held to be 
barred by limitation if that decision is to be 
followed ”. I think, therefore, I am bound to 
attach to his observations all the weight that 
is due to any opinion which he found it neces- 
sary to express in order to dispose of the 
case before him. 

That opinion was followed in Dhondiram v. 
Taba Savadan (4), when Sir Lawrence 
Jenkins, ©. J., refers to it as supported by 
cogent reasoning: Venkatramayya v. Krish- 
nayya (1), was not there referred to, but I 
cannot suppose that it was not considered as 
Assan v. Pathummea (8), deals with it ; at any 
rate Sir Lawrence Jenkins, C. J., notices 
section 28 of the Court Fees Act, on which 
the decision of Shephard, J., is largely based. 
This case in Bombay is on all fours with the 
present case asis also Moti Sahu v. Chhatri 
Das (5), in which the same decision was 
arrived at, and the reasoning there is adopted 
by Sir Francis Maclean, ©. J., in Surendra 
Kumar Basu v. Kunja Bohary Singh (2). In 
Yakut-un-Nissa Bibee v. Kishorea Mohun Roy 
(6) the decision seems to be the other way, but 
Banerji, J., who took part in all three cases 
distinguishes Yakut-un-Ntesa Bibee v. Kishoree 
Mohun Roy (6) as dependent on the special 
circumstances of the case. In Hurt Mohun 
Ohuckerbutti v. Naimuddin Mahomed (7) 
Petheram, C. J., and Ghose, J., followed Moti 
Sahu v. Chhatri Das (5). 

In our own Court I do not find a case on 
the point since Assan v. Pathumma (8) but 
the cases cited by Sir Subrahmania Aiyar, J., 
in that case, Appeal No. 159 of 1893 as well as 


4) 27 B: 380. (5) 19 0. 780. 
wi 19 0. 747. B 20 C. 41, 
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Chennappa v. Raghu 
Saheb v. Sub-Collector 
to all of which Par 
support the view which 
Bombay and Calcutta. 

As regards Allahabad t 
Full Bench in Balkaran Ra 
Tiwari (10) was dissented fr 
v. Raghunatha (8) to which 
but was followed in Jainti P 
Singh (11), where the two cases 
Nissa v. Kishoree Mohun Roy (6) an 
v. Chhatri Das (5) are held to be 1 
In Durga Singh v. Bisheshar Dayal (12 
Stanley C.J. and Burkitt, J., without ex 
their individual opinions felt bound to 
the carlier cases but in a later case, Hart 
v. akbar Hussain (18), Balkaram Rar 
Gobind Nath Tiwari (10) is much critici 
in the judgment of Knox. A. C. J. Thoug 
he accepted and distinguished Jambi Prasa 
v. Bachu Singh (11), Banerji, J., did not find 
it necessary to express his opinion on Jatnti 
Prasad v. Bachu Singh (11). 

The Allahabad Court still seems to hold 
that unless there is mistake or inadvertence 
on the part of the Court, the plaint cannot be 
validated as from its date of presentation, for 
none of the Judges has dissented from Jatnti 
Prasad v. Bachu Singh (11) and Sir George 
Knox, A. C. J., distinguishes it onthe ground 
that there the mistake was discovered before 
the plaint was registered. 

The samelearned Judge, however, at pp. 
759 and 760 of the report in Hari Ram v. 
Akbar Hussain (13) expresses a view practi- 
cally identical with that of Sir Subrahmania 
Aiyar, J., in Assan v. Pathumma (8): he 
declines to read the Court Fees Act and the 
Limitation Act together, and further holds 
that even if that must be done, he will not be 
justified in reading the word ‘plaint’ in sec- 
tion 4 of the Limitation Act as meaning a plaint 
upon which the proper Court fee has been paid. 

As regards the authorities then, support is 
found in all the High Courts for the view of 
Sir Subrahmania Aiyar, J., upon the question, 
and the cases in Bombay and Calcutta except 
perhaps Surendra Kumar Basu v. Kunja Be- 
hary Singh (2), which seems to proceed to 
some extent on the second paragraph of 
section 28 of the Court Fees Act, go as far as 
he would go. 

(8) 15 M. 29. (0) 15 M.78. (10) 12 A. 129. 
(11) 15 A. 65, (12) 24A, 218 at p. 220, (13) 29 A. 749, 
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to the word ‘plaint’ 
ation Act- if the in- 
aint is a plaint within 
section it follows that 
hency 18 duo to mistake 
t when presented will be 
o bar of limitation. Of 
sufficiently stamped plaint 
officer of the Court is to be 
ve been received by mistake or 
the question will not arise: the 
'aph of section 28 of the Court 
ill validate the document as from 
fits presentation, but the remarks 
eorge Knox, A. O. J, and Banerji, 
this subject Hart Ram v. Akbar 
ain (18) seem to confine the pre- 
ption to plaints which have been ad- 
tted and registered, and I do not see how 
is to be proporly extended to cases in 
which the officer of the Court has merely 
taken the document from the hand of the 
person presenting it, and put it on one side 
for further examination before admission. 
| And this is what frequently, perhaps 
usually, happens. The officer of the Court has 
not time to scrutinize each plaint as soon as 
as it is presented : he takes it and, as soon as 
he has time, examines it, and if it is insuffici- 
ently stamped he does not at once reject it 
under section 54 of the Code of Civil Pro- 
cedure (vide Hari Ram v. Akbar Hussain (13)) 
but applies section 54 (b) and fixes a time 
for making good tho deficiency. This course 
is clearly warranted by the section but it can 
hardly be said that taking without examination 
is taking by inadvertence or mistake. 

In such cases, and the present is, I think, 
one of them, the question which I have pro- 
pounded does reqnire an answer, and I agree 
with Sir Subrahmania <Aiyar, J.. that the 
validity of the plaint for the purposes of 
section 4 of the Limitation Act is not dependent 
on its validity for the purposes of the Court 
Fees Act. , 

It seems to me that a document purporting 
to be a plaint and drawn up substantially in 
accordance with the provisions of sections 48 
to 52, Code of Civil Procedure, is a plaint 
whether it is stamped or not. It is clear 
that it does not cease to be a plaint because it 
is not drawn up exactly in accordance with 
those provisions, vide section 53 b (i) and (ii): 
it is a plaint but an imperfect plaint. So it 
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ms to depend on the/ seems to me, if it is not sufficiently stamped 


it is a plaint but an imperfect plaint. So far 
as Civil suits are concerned, the plaint of the 
Limitation Act and the Court Fees Act must 
be the plaint prescribed by the Code of Civil 
Procedure for the institution of asuit. There 
is nothing else that it can mean. Then the 
plant imperfect by reason of being insuffi- 
ciently stamped has no validity by virtue of 
section 28 of the Court Fees Act for the pur- 
poses of that Act. Now as was observed by 
Mahmood, J.,in Balkaran Rai v. Gobind Nath 
Tiwari (10), the Court Foes Act has no pre- 
amble whereby its purposes can be ascertained, 
but I do not think it can be suggested that 
one of its purposes was to supplement the 
provisions of the Limitation Act. One of its 
main purposes, no doubt, is to levy fees for 
services to be rendered by Courts and public 
officers, andthe plaint is not to be effectual 
for such purposes until it is;duly stamped. 
The Court will not be empowered to issue 
process for the defendant, or to try the suit 
or grant relief to the plaintiff, but, if it does 
any of these things by mistake or inadvertence, 
its proceedings can be validated by pay- 
ment of the required fees in the way prescrib- 
ed by law. To hold with Shephard, J., 
that an insufficiently stamped plaint being 
ab initio void cannot be validated seems to 
me, with great deference, to be running 
counter to section 28 of the Court Fees Act and 
to section 54 (b) of the Code of Civil Pro- 
cedure. In neither case, as I read these 
sections, can it be held that the plant when 
the deficiency is supplied is anew plaint. 

In my opinion sufficient extent is given to 
the word ‘validity’ in section 28 if it is 
confined to the purposes of the Act in which 
it is found, and I, therefore, agree’ with Sir 
Subrahmania Aiyar, J., and the observation 
of Sir George Knox, A. C. J., to which I 
have referred. 

I do not overlook the danger adverted to 
in Jainti Prasad v. Bachu Singh (11) where 
the observations of the learned Judges at pp. 
73 and 74 of the report conjure up a picture 
of a District Munsiff’s Head Clerk dispensing 
to belated and impecunious plaintiffs what 
would amount to extension of limitation 
periods up to one, ten or twenty years ; but I 
cannot but think that had the framers of the 
Code of Civil Procedure had this danger in 
mind they would have provided against it 
expressly in the Code, and I cannot, therefore, 
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accept the existence of the danger as evi- 
dence of any value in favour of the view of 
the law taken in Venkatramayya v. Krish- 
nayya (1). Ido not say that the danger is 
unreal, but it can be minimized if not exting- 
wshed in various ways, one of which would 
be by fixing a maximum period of time under 
section 54 (b) of the Code of Civil Procedure 
or rather hereafter under Order VII rule 11 
of the now Code of Civil Procedure; and 
after all if the officer of the Court is disposed 


to misconduct, it is not difficult to admit an, 


insufficiently stamped plaint by an alleged 
mistake or inadvertence and file it, in which 
case the plaintiff also obtains in effect an 
extension of the limitation period within 
which to present a fully stamped plaint. 

As Tam unable to distinguish Venkatramayya 
v. Krishnayya (1) on the ground suggested 
by Banerji, J., ih Surendra Kumar Basu v. 
Kunja Behary Singh (2) and as opinions in 
this Court are, as | have shown, conflicting, I 
will ask the Chief Justice to refer to a Full 
Bench the question. 

“Whena plaint is presented ona paper 
insufficiently stamped, within the prescribed 
period of limitation, and time is given by 
the Court under section 54 (b) of the Code of 
Civil Procedure to make goodthe deficiency, 
js the suit barred by limitation, if the defi- 
ciency is supplied within the time fixed by 
the Court, but after the limitation period has 
expired P” 

OPINION, 

We agree with the view taken in the order 
of reference and with the reasons npon which 
it is based. Section 149 of the Code of Civil 
Procedure 1908 is in accordance with this 
view. 

‘We answer the question which has been 
referred to us in the negative. 


ALLAHABAD HIGH COURT. 
Sxconp Crivin Apprat No, 1552 or 1907. 
March 19, 1909. 

Present :-Mr. Justice Richards. 
GENDA. MAL AND OTHERS—- 
PLAINTIFFS—— APPELLANTS 
versus 
ILAHI BUKSH AND OTHERS-—DEFENDANTS—— 


RESPONDENTS. 
Inmatation Act (XV of 1877), 8. 18—Acknowledg- 
ment—Statement by morlgagec ın a sub-mortyage—Ack- 
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nouledgment not neces 
person entitled, 

In a suit for redemptio 
tuary mortgages executed 
was placed upon an ackno 
sub-mortgage execnted in 16 
the mortgagees stated “that 
under the two mortgages of 
1889 and the 21st September 
statement contained in the sub- 
an acknowledgment under sectio 
ation Act, 1877. Leld, further, that 
section 19 it is uot necessary that th 
should be addressed to the person en 
Chand v, Allah Dia, 1908 A W.N. p 
Imam Ali v, Raj Nath Ram Sahu, 33 C! 
from, Mylapore Lyasmomy Vyapoory 
Yeo Kay and others, 140 801 (P.C.), Mas 
Seth Rapchand, 33 C. 1047, referred to 

Second appeal from the decision 
District Judge of Meernt, dated the 
December 1907, 

M. L. Agarwala (with him Iswar Sa: 
for the Appellant. 

Mohammad Ishaq. for the Respondents. 

Jadgment.— This was a suit to redeem two 
usufructuary mortgages dated respectively the 
4th of September 1839 and the 21st Septem- 
ber 1839. A sub-mortgage was made on the 
25th July 1890. I shall assume for the 
purposes of my judgment that the plaintiffs 
are the persons who in the events which 
have happened, and subject to the ques- 
tion of limitation would be the persons 
entitled to redeem. The defendants are the 
representatives of the original usufructuary 





mortgagee and the sub-mortgagees or 
their representatives {except the defend- 
ant No. 14 who has been made a pro 


forma defendant, because he ‘would not join 
in the suit). The suit was not instituted un- 
til the 9th of April 1906 and having regard 
to the date of the mortgages it is quite clear 
that the suit would be barred by limitation 
unless there was a sufficient acknowledgment 
within the meaning of section 19 of Act XV 
of 1877. Both the Courts below have decided 
that there was no such acknowledgment and 
dismissed the suit. The sole question which 
I haveto determine is whether or not there 
was an acknowledgment. The acknowledg- 
ment relied upon is contained in the sub- 
mortgage of the 25th July 1890. In this docu- 
ment the mortgagees state that they hold 
the property under the two mortgages of the 
Ath of September 1839 and the 28th Septem- 
ber 1889, and they proceed to mortgage their 
mortgagee rights. The sub-mortgage was a 
duly registered document. Some of the sub- 
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and the mortgage is 
d guardian by leave 
stion is—-Was this an 
section 19 ¥ The sec- 
‘If, before the expira- 
rescribed for a suit o1 ap- 
of any property or right, 
t of liability in respect of 
right has been made in writ- 
c party against whom such 
ht is claimed or by some person 
he derives title or liability, a 
of hmitation according to the 
he original hability shall be com- 
m the time when the acknowledg- 
sso signed.’ The rest of the section 
aterial except explanation L, which is 
ows — For the purposes of this section 
acknowledgment may be sufficient though 
omits to specify the exact nature of the 
roperty or right, or avers that the time for 
payment, delivery, performance or enjoyment 
has not yet come or is secompanied by a re- 
fusal to pay, deliver, perform, or permit to 
enjoy, or is coupled with a claim to set-off, or 
is addressed to a person other than the person 
entitled to the property or right’. The 
learned Additional District Judge says:—' I 
see no necessity for the lower Court to ex- 
press sorrow that this ruling, referring to a 
decided case, was not brought to its 
notice earlier, I cannot see where the neces- 
sity for a ruling in such a case lay. The matter 
seems to me patent. Ifonly Courts, as I am 
continually emphasizing, would try and apply 
their own common sense to the interpretation 
of what comes before them instead of at once 
looking ‘to see if some one else has already 
done their work for them, their findings would 
be just as sound and their legal acumen would 
go on improving”. I quite agree with the 
concluding remarks of the learned Judge but 
Iam not quite sure that he applied the rule 
in his own case. The statement in the sub- 
mortgage was duly signed“ by the person 
against whom such property or right is claim- 
el or by some person through whom he 
derives title or liability”. It was a clear and 
distinct acknowledgment that the title of the 
sub-mortgagors was that of usufructuary mort- 
gagees under two mortgages, the dates ate, 
of which are given. It is true that it was 
not addressed to any person claiming the 
right to redeem, but explanation I to section 
19, it seems to me, makes it absolutely clear 
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that it is not necessary that an acknowledg- 
ment, otherwise sufficient, shonld be so ad- 
dressed. I think had the learned Additional 
Judge considered the statement in the sub- 
mortgage in the light of section 19 read with 
explanation I and then applied his common 
sense, he would have come to the conclusion, 
prima facie at least, that 16 constituted a suffi- 
cient acknowledgment. For my own part I 
would have no difficulty whatever in arriving 
at such a conclusion but for the ruling in the 
case of Imam Ali v. Baij Nath Ram Sahu (1). 
In that case the Court held that an acknow- 
ledgment of a debt to be operative under sec- 
tion 19 of the Limitation Act must be address- 
ed or communicated to the creditor, or to 
some one on his behalf. The learned Judges 
decided the case mainly on the strength of 
the decision of the Judicial Committee in the 
case of Mylapore Iyasaumy Vyapoory Moodliar 
v. Yeo Kay and others (2). In that case 
the question arose as to whether or not 
the recital in a conveyance was a suf- 
cient acknowledgment within section 19. The 
particular acknowledgment was made in the 
year 1874, but for the purposes of the question 
before the Court there is no material difference 
between section 20 of Act IX of 1871 and 
section 19 of Act XV of 1877. Mukerji, J., in 
delivering the judgment of the Court in the 
case of Imam Ali v. Baij Nath Ram Sahn (1) 
quotes the following passages from the judg- 
ment of Six Barnes Peacock in Mylapore 
Tyasaumy Vyapoory Moodliar v. Yeo Kay (2): 
“It is contended that in that conveyance 
Mr. B. admitted that he was Hable in respect 
of the property. The only admission is 
that be was acting as agent for one of the 
executorsinselling theestate. He was selling the 
estate for the purposeof getting paid ont of the 
proceeds of the sale. He does notadmit that he 
was liable to be turned out of possession or that 
any one had a right of possession as against 
him, nor does he make any admission at all to 
the plaintiff or to any one through whom he 
claims. Under these circumstances the clause 
does not apply”. The learned Judge lays 
particular stress on the words “Nor does 
he make any admission to the plaintiff or to 
any one through whom he claims”. He then 
proceeds to say :—'‘ It is clear that this is an 
authority for the proposition that an admis- 
sion contemplated by section is an admission 
of liability made to the plaintiff or to a person 
(1) 83 C. 613. (2) 14 C. 801, 
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through whom tho plaintiff claims.“ It 
seems to me, with great respect to the learned 
Judge, that he misinterpreted the decision of 
their Lordships of the Privy Council. I 
think their Lordships only intended to decide 
that the recital in the conveyance relied upon 
as an acknowledgment under section 19 was 
not sufficient. In considering his question 
they, no doubt, took into consideration the 
words in the acknowledgment and all the 
circumstances of the particular case. But I 
am satisfied that theynever intended to decide 
that the mere fact that the admission was not 
made to the plaintiff or to any one through 
whom he claims, renders insufficient an 
acknowledgment otherwise sufficient. In the 
very same volume of the report another de- 
cision of their Lordships of the Privy Council 
is reported, namely the case of Maniram Seth 
v. Seth Rupchand (8). In that case the 
defendant had been named as one of the exe- 
cutors of a will of a deceased creditor. He 
joined in an application for probate. An 
objection was taken to the probate being 
granted to him on the ground that he was in- 
debted to the estate. He replied to this objec- 
tion by a petition duly signed by him in 
which he stated as follows— ‘for the last five 
years he had open current accounts with the 
deceased: the alleged indebtedness does not 
affect his right to apply for probate”. It 
was held that this was a suficient acknow- 
ledgment within section 19 of the Limitation 
Act. In their Lordships’ judgment at page 
1057 of the report the following passage 
occurs: “There is, therefore, a clear admis- 
sion that there wero open and current 
accounts between the parties at the death of 
Moti Ram. The legal consequence would be 
that at that date either of them had aright 
as against the other to an account. It follows 
equally that whoever on the account should 
be shown to be tho debtor to the other was 
bound to pay his debt to the other and it 
appears to their Lordships that the inevitable 
deduction from this admission is that the res- 
pondent acknowledged his liability to pay 
his debt to Moti Ram or his representative, 
if the balance should be ascertained to be 
against him. The question is whether this 
is sufficient by the Indian Law to take the 
ease out of the statute. It has been already 
pointed ont that the acknowledgment was 
made before the statutoy period had run 
(8) 33 C. 1047, 
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out, 
plied with. 
the party to be charg 
The acknowledgment 
person entitled but ace 
tion’ given in section 19 
It is perfectly clear fr 
words of this passage th 
thought that it was not n 
acknowledgment should be 
person entitled. In the case 
alleged acknowledgment was 

before the statutory period had 
was signed by the parties to be c 
acknowledged that the title to th 
was mevely that of mortgagees in p 
the legal consequences of which were t 
person entitled to the equity of rede 
might redeem. In my opinion with al 
pect, the decision in the case of Imam Alr 
Baij Nath Ram Sahu (1) is not sound 
warranted by the decision in the case o 
Mylapore Iyasaumy Vyapoory Afvodliarv. Yeo 
Kay (2). A similar view was taken by a 
Judge of this Court in the case of Lachhmi | 




























Chand v. Allah Dia (4). I allow the 
appeal, set aside the decrees of both the 
Courts below and remand the case tothe Court 
of first instanco through the lower appellate 
Court with directions to re-admit the case on 
its original number in the register and to 
proceed to hear and determine the suit on 
merits. The appellants will have their costs 
in this Court including fees on the higher 
scale. Other costs will abide the result. 


Appeal. allowed. 
(4) 1908, A. W. N, 226. 





CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 
August 25, 1908. 

Present: -My. Justice Woodroffe. 
WOOZATUNNESSA BIBEE, In se. 

Muhammadan Ieuc—Wakt property, dealings uith— 
High Cowrt—Jy diction. 

The High Court has jumsdiction undor Mubamnia- 
dan Law to authorise dealings with Wakf property. 
Shama Chun Roy v. Abdul Kabeer, 3 C. W. N. 158, 
followed. 

Facts—This was an application for sanction 
to the grant of a lease by a mafwali of certain 
wakf properties, under Act XXVII of 1866 
and Act XXVIII of 1866. 

Mr. B. C. Mitter, for the Petitioner. 

Judgment—T will make an order in terms 
of the prayer of the petition, not under the 
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petition, but on the 
rn Roy v. Abdul Kabeer 
atthis Court has juris- 
dan Law to authorise 
roperty. A similar order 
stice Stephen on the 2nd 


ws that the present rent is 
es, and ihis has to be re- 
umber ofsmall tenants. Lt is 
o let the property at a rental 
one tenant for 30 years. This 
me to be beneficial. I make the 
give liberty to the applicant to 
the arrangement. 


O. W ON. 158. 
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REGULAR Civie Apprat No. 392 or 1906. 
July 15, 1908. 

Present :- --Mr. Justice Coxe and Mr. Justice 


Doss. 
AYATUNNESSA BEEBER, DEFENDANT 
! — APPELLANT 


versus 
KARAM ALI, PLAINTIFE— RESPONDENT. 

Mahomelan [aw—Marriage—Contract—Pauer wifo 
tedivarce if hustand marry again— When to exercise 
option, 

When a power is given to a Mahomedan wife by 
the marriage contract to divorce herself on her hus- 
band marrying again, then, if her husband does marry 
agnin, she is not bound to exercise her option at tho 
very first moment sho hears the news Theinjury done 
to her isa continuing one and it is reasonable that 
she should have a continuing right to exercise the 
power. 

Meer slshiuf Ali v. Meer Ashad Ali, 16 W. R. 260; 
Nuruddin v. Musammat Chenuri, 3C L, J. 49 and Hami- 
doolla v. Faizunnisea, BO. 127, followed 

Appeal from the decree of the Sub Judge of 
Dacca, dated June 30, 1906. 

Moulvi Serajul Islam, for the Appellant. 

Dr. Priya Nath Sen, for the Respondent. 

Jadgment—This appeal arisos out of a 
suit for the recovery of a wife. 

The defence is that at the time of the mar- 
riage it was stipulated between the parties 
that in the event of the husband taking an- 
other wife, tho wife should have the power to 
divorco herself and that in the exercise of that 
power the defendant divorced herself in De- 
cember 1904. 
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The Subordinate Judge has found that the 
stipulation was made and that the plaintiff 
broke it by marrying a second time. But 
he hasheld that the divorce is invalid, becauso 
the defendant did not exercise the option 
given to herimmediately on hearing of the 
second mariage. ‘he Subordinate Judge 
accordingly decreed the suit. 

The wife appeals. The learned Vakeel for 
the appellant, relying on the decision in Meer 
Ashruf Ali v. Meer dshad Ali (1), argues that 
tho wife did not lose her option of declaring 
herself divorced by reason ofthedelay between 
the time, when she heard of the second mar- 
riage of her husband and the time, when 
she exercised her right. We cannot see that 
there is any veal distinction between the 
case cited and tho present one. If we follow 
that decision we are bound to hold that the 
defendant's divorce was valid and the suit 
must necessarily fail, 

The learned pleader for the respondent has 
relied upon the authorities cited in the judg- 
ment of the learned Subordinate Judge and 
on certain passages in Wilson's Anglo-Maho- 
medan Law, second edition, page 163. But 
the passages, which have been read to 
us from these authorities, appear to deal 
only with cases in which the husband 
has, after marriage, given his wife the option 
of declaring herself divorced. In Wilson’s 
Anglo-Mahomedan Law, page 168, it is 
stated—. i 

“Tt is a fact that nearly all of what is said 
on the subject in the Fatawa Alamgiree and 
the Hedaya has reference to permission 
given by the husband to the wife after mar- 
riage to divorce herself at her option in speci- 
fied contingencies. °` The cases referred to 
are, therefore, different from the case now 
before us in which the parties entered before 
marriage into this contractthat the wifeshould 
have power to divorce herself under certam 
circumstances. This stipulation was most im- 
portant element in the marriage contract. 
That the above is a true distinction appears 
to be accepted in Hamidoolla v. Fatzunnizxsa 
(2), in which the learned Judges say : “The 
Mahomedan law on the subject, which has 
been laid before us, provides for the delega- 
tion of the power of divorce by thehusbandto 
the wife on certain occasions by wordof mouth 
bnt it in no way, so far as it has been laid 


(1) 16 W.R, 260. 
(2) 8 C. 327, 


514 


b2fore us, limits the exercise of that power to 
those occasions * * * * * We are aware 
of no reason, why an agreement entered into 
before marriage between parties able to con- 
tract, under which the wife consented to marry 
on condition that, under certain specified con- 
tingencies, allof a reasonable nature, her 
future husband should permit herto divorce 
herself under theform prescribed by Mahom- 
edan law, shonld not be carried out.” We 
agree with this decision and think that 
wo are not bound in dealing with a 
stipulation in a marriage contract, to be 
governed strictly by the rules laid down in 
the passages, which have been read to us, 
which deal with the exercise of the power of 
divorce by a wife, when an option is given by a 
husband after marriage. We think that when 
n power ia given to a wife by the marriage con- 
tract to divorce herself on her husband mar- 
rying again, then. if her husband does marry 
again, she is not bound to exercise her option 
at the very first moment she hears the news. 
Theinjury done to her is a continuing oneand 
it is reasonable that she should have a continu- 
ing right to exercise the power. This was the 
view taken by the Court in the case of Meer 
Ashruf Ali v. Meer Ashad Ali (1), which has 
already been cited. And that view was follow- 
edin Nuruddin v. Musammat Chenuri (3), 
in which it is clear that the wife exercised the 
power of divorcing herself some time after 
the contingency, which gaverisetoit, oceurred. 

On reading the evidence we do not think 
that the delay, which the wife made in this 
particular case, was under the circumstances 
unreasonable. 

Accordingly we must hold that the divorce 
was valid and the suit should have been dis- 
missed, 

The appeal is accordingly allowed with 
costs in both the Courts. 


(3) 3. C, L. J, 49 Appeal allowed. 
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Ortarnan Crvm Se 
August 


Present :-—Max. Jus 
CANODA SUNDARY 
PLAINTIF 

versus 


NALINI RANJAN RA 
DEFENDANTS. 

Cuil Procedure Cade (Act XIF 
Public officer nut melt in official ci 
injunection—Notice to Gorernment— Jiii 
Court—Suit for immmeable property t 
within jurisdiction==Property acquired 
Possesion, distu bance of— Proper remedy 
injunctwn—Court of Wards, powers of-—-P) 
Property vested in evecutar—Minor benefinary 
prieto —Mal-admainistration by executor no gri 

vurt of Ward's interference—Trexpase unde 
af higher official, 

Section 424 of the Civil P. Code, 1882, has no app 
tion where public officers are not sned in an admi 
official capacity, but as individual trespassers, nordo 
it apply to prohibit a suit for an injunction to res 
train the commiesion of an act not done, but threat- 
ened to be done. 

The High Court may entertain an action in reapeot 
of immoveable property provided that a portion of 
such property is within its jurisdiction. 

Therefore, where a portion of the eatatein respect of 
which a declaration and an injunction are sought, 1s 
within the local limits, the High Court can grant the 
reliefs as regards the whole estate. 

An acquisition of property by purchase, for the 
estate, with assets belonging to the estato forms part 
of the estate, even when the purchase takes place 
after a declaration of tho Court of Wards assuming 
charge of the estate. 

Whero undoubtedly there has been a disturbance 
by the defendant of the plaintiff's possession, but the 
rents have been collected m the name of the plaintiff 
and mutation of names has not yet been effected - 

Held, that possession has really remamed with the 
plaintiff though there has been a continuing trespass 
against which shoe is entitled to relief by way of in- 
junction, and that there is no necessity for her to 
bring an action of ejectment 

The Court of Wards can only take poasession of the 
estate of a minor if he is its “ proprietor ” within the 
meaning of the Court of Wards Act. Therefore, where 
the estate is vested in an executor, the Court of Wards 
cannot take posseasion of the estate until the infant 
beneficiary becomes the “ proprietor. ” 

A vosiduary legatec does not become “ proprietor ” 
until after the administration has been completed and 
his interest is ascertained. 

The Oourt of Wards has no power to override 
private rights, such as the wishes of testatora and 
proprictors to the effect that their estato should vest 
in and be managed by an executor or that a trast 
might be created mter 11108 for tho benefit of an m- 
fant. 

Mal-adiministration by an oxecator is no ground for 
taking possession of the estate by the Court of Wards; 
and the Court of Wards cannot determine whether 
there has been mal-administration, and on its own 
























nof property vested in 


order of a higher official 
that official who can bo 


on that the plaintiff is 
e possession of the estate 
n restraining interference 


warti, B. O. Mitter, B. E. 
. Basu, for the plaintiff. 
Sinha, Advocate-General, Mr. 
Standing Connsel and Mr. vl. g- 
defendants. 


t—The plaintiff is the widow of Mo- 
andra Roy Chandhury Zamindar 
arbari, who was possessed of extensive 
davies in Mymensingh. Hedied thirteen 
ago in January 1895, leaving a Will, of 
ich he appointed the plaintiff executrix. 
1e latter obtained probate on the 8th May 
895. Prior to his death he gave power to 
adopt and the plaintiff has adopted a son to 
him, Promode Charan Roy, now about Il 
years old. The estate was: at the testator’s 
death and now isin debt and certain direc- 
tions of the testator have not yet been carried 
out. The plaintiff says that she in May 
1908 came to learn that the Court of Wards 
of Eastern Bengal intended to take possession 
of the estate. On the 3rd June 1908, that 
Court issued a notification assuming charge 
of the estate in suit, which was described to 
be the property of the minor. 

It is of this order that the plaintiff com- 
plains. She says that the estate is vested 
in her as executrix and it is not the property 
of the minor so as to enable it to be taken 
possession of under the Court of Wards <Act. 
She seeks to avoid a threatened interference 
with her possession. The suit is notagainst 
the Court of Wards, but against those defend- 
ants, who are sued in their individual capaci- 
ty. The first defendant is a Deputy Collec- 
tor at present on depntation as Manager un- 
der the Court of Wards of the estate in suit. 
The second defendant is the Collector and 
District Magistrate of Mymensingh and is 
Managing Collector. The third defendant is 
the Commissioner of the Dacca Division and 
is Managing Commissioner, As I have said, 
the suit is not against them in their official 
capacity, but in thoir private individual capa- 
city as alleged trespassers. They are sued 
not because of, but in despite of the fact that 
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they are public officers. The suit as originally 
framed proceeded on the assumption that the 
plaintiff was in possession. It asked for re- 
tention in and maintenance of possession and 
for an injunction restraining interference with 
such alleged possession. At the trial Counsel 
for the plaintiff asked to amend the plaint so 
as toask for recovery of possession, should the 
Court hold (which is not admitted) that the 
plaintiff was not in possession of the estate or 
some part of it. No notice of suit has been 
given. All the estateis withont the jurisdic- 
tion with the exception of a small parcel, 
which is stated to belong to it and which was 
purchased for Rs. 10,000 out of funds belong- 
ing tothe estate some short time ago, namely 
a house in Calcutta, 6, Bechoo Chatterjec’s 
Street. - 

The first objection is taken that the suit 
is bad, because no notice has been given and 
it is contended that notice is necessary under 
section 424 of the Civil Procedure Code. It 
is argued, however, that section 424 has no 
application as the defendants are not sued in 
an admitted official capacity, but as individual 
trespassers. I think this contention is correct. 
But apart from this and assuming that the 
section was otherwise applicable, it would not, 
1 think, apply, so as to render notice neces- 
sary sofar as the suit seeks relief by injunc- 
tion. The section donbtless says “in suit” 
but it also speaks of an act “ done” and would 
not, therefore, apply to prohibit a suit for an 
injunction to reatrain the commission of an 
act not done, but threatened to bedone. And 
it has been so held. Werethis not so, a party 
would be deprived of relief: as the threatened 
act mightand probably would take place before 
the expiry of the period of two months. I 
hold, therefore, that no notice is necessary. 
The second preliminary objection is that. 
even if notice is not necessary, the Court has 
no jurisdiction to entertain the suit. In my 
opinion it has. This is nota case in which 
jurisdiction is sought to be founded on the 
fact that a portion of the cause of action arose 
within the jurisdiction, im which case it might 
be necessary to prove that the threatened dis- 
turbance of possession took place within the 
local limits. Evidence has been tendered to 
meet the denial of the defendantsthat they are 
threatening to obtain possession of the Calcutta 
house and their allegation that the Court of 
Wards of Hastern Bengal have in fact no 
power to take charge of the house in this 
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province except through the intervention of 
the Bengal Government; a matter, I may 
here interpose, of mere machinery. It is in 
fact charged that the allegation in the 13th 
paragraph of the plaint was made only with 
a view to give this Court jurisdiction to en- 
tertain the snit. The plaintiff has on the other 
hand sought to prove that the defendants 
have attempted to interfere with the plaint- 
iff’s possession of the Calcutta house. 

It is said the first defendant asked Kedar 
Nath Roy, an employee of the Atharbari es- 
tate to write to ascertain the rent paid for the 
Calcutta honse, and to demand payment of the 
rent. The is denied. Aletter wasthen written 
by the Naib Krishna Das Chandhnury to tho 
tenant ofthe Calentta house. This man wasfor- 
merly in the service of the estate and was with 
other servants continned by the Court of 
Wards. This letter purports to be written 
on behalf of the Court of Wards and claims 
payment of rent. This was followed by a 
letter from the tenant to the plaintiff, in 
which he writes that he owes rents, but that 
as he has received a letter divecting him to 
pay to the Court of Wards Manager, he says: 
~-"Teannot decide whether] should send 
rent to the said Babu. ` 

Ihave not heard the plaintiff's Connsel’s 
argument as to this part of the case and I 
express no opinion on it sofav as it consists 
of the evidence of the plaintiff's witnesses, 
as in my opinion a finding on it is immaterial, 
the Court possessing jurisdiction for thereasons 
to be stated. I may, however, in passing 
point ont that apart from this evidence Hx- 
hibit I constitutes a threat against the Cal- 
cutta property, which the first defendant ap- 
pears to have been desirons of dealing with, 
ng also the second, defendant, the direction of 
the lattor towait having, think, been given in 
order that mutation of names might be first 
effected. 

Tt is well settled that this Court may enter- 
tain an action in respect of immoreable pro- 
perty provided that a portion of such property 
is within the jurisdiction. This no doubt is 
contested on the ground that, though there 
is a house in Calcutta, it was purchased after 
the Court of Wards’ declaration and does not, 
itis said, belong to the estate. This conten- 
tion, however, is in my opinion nol well found- 
ed. The assets, with which it was purchased, 
formed part of the estate and that, into which 
the assets were converted, whether before or 
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after the declaration, 
estate. An acqnisitio 
the estate is part of it 
regards the defendants 
between the executrix a 
ficiary, the latter might 
other challenge or refuse t 
sion effected. This being so 
estate is in Calcutta. The su 
declaration and as portion of 
respect of which the declaratio 
within the local limits, this Cour 
a declaration as regards the w 
And for the same reason it may gr 
junction. A distinct threat has bee 
and attempted to be given effect to in 
of the estate without the jurisdiction, tl 
against an estate, a portion of which is w 
the local limits. It is not necessary, as 
have said, that that threat should either ha 
been made or attempted to be given effect t 
within the local limits or specifically with 
reference to property within those limits. I 
hold. therefore, that this Court has jurisdiction 
to entertain the suit. But then it is said that 
relief should be by ejectment, it being contend- 
ed that the Court of Wards have already 
taken possession, the amendment, which I 
allowed, being the subject of objection. Un- 
doubtedly there has been a disturbance of po- 
ssession. Somerentsand other monies have been 
collected and appropriated and the plaint- 
iff’s establishment directed to obey the order 
of the defendant appointed manager. But 
these vents have been collected in the name 
of the plaintiff and necessarily so, until mu- 
tation of names has been effected, which has 
not yet been done. The money orders cashed 
were in the plaintiff’s name and the establish- 
ment was taken over in the plaintiff’s absenco 
and without her consent. Indeed she protest- 
ed at once and has since made certain collec- 
tions on her own behalf. Since the rule all 
collections on either side have stopped There 
has been, therefore, in my opinion no such 
possession ag would disentitle the plaintiff to 
an injunction and necessitate resort to an action 
of ejectment. I am of opinion that possession 
has really remained with the plaintiff, though 
there has been a continuing trespass, against 
which she is entitled to relief by way of in- 
junction. I now come to the merits and as 
regards these the plamtiff has, in my opinion, 
a very cloar case. The Court of Wards can 
only take possession of the estate, if the 
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ted son can be said tobe 
inthe meaning of the 
That term is not defined 
ecessury to ascertain its 

ection. lt is contended 
hat the executrix is not 
ut this is not the proper 
ion, which rather is—is the 
ictor P If heis mot, the Courtof 
arly no right to takeit from the 
vhom as executrix it is vested in 
contended further that the position 
r the plaintiff by the Willis that 
a manager for the infant proprietor. 
wever, thismay be, we must look at the 
of probate. Under that grant the 
tif is the representative of the testator 
l the estate vests in her as such. But 
en it is said that, even assuming this to be 
Bo, “ proprietor ” in the Act does uot mean a 
person representatively entitled, but the bene- 
ficlary, and that, as tho minor is the ultimate 
beneficiary, the property is his notwithstand- 
ing that the estate has admittedly not yet 
been administered. I cannot, however, accept 
this contention. [fit were sound, the Court of 
Wards would be entitled tooverride the wishes 
of testators and proprietors generally. A 
person may desire and direct that his estate 
should vest in and be managed by an execu- 
tor. The Court of Wards can, it is suggest- 
ed, at any time override this direction and not- 
withstanding thegrant of probate take the 
estate out of his hands (notwithstanding 
moreover that as Court of Wards it has no 
power of administration); or a trust might 
be created inter viros for the benefit of an 
infant and the Court of Wards might, accord- 
ing to the argument, como in, with or without 
any pretext, and dispossess the trustee. It 
can never have been intended that the Court 
of Wards Act was to have power to override 
private rights in this way. Andthe language 
of the Act does not warrant this construction. 
The residuary legatee does not become “ pro- 
prietor,” until after the administration has 
been completed and his interest thus ascer- 
tained. This interest is subject to the pay- 
ment of debts and legacies and the discharge 
of other trusts contained in the Will. No 
doubt he is beneficially interested in the es- 
tate subject to these payments and the dis- 
charge of these trusts, but he is notproprietor 
except when a residue has been ascertained, 
which on completion of administration is 
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made over to him by the executrix, It is 
admitted that the estate is unadministered. 
But it is said that the testator died thirteen 
years ago and there has been mal-administya- 
tion, If this be so, ib may be ground for an 
action for administration on behalf of the 
minor but it is no ground for taking 
possession by the Court of Wards. The 
argument even goes the length of as- 


serting that the Court of Wards may do- 


termine, whether therehas been mal-adminis- 
tration and on its own determination take 
possession of property vested in the execut- 
rix. No authority has boen cited for any of 
these propositions, which appear to be clearly 
unsustainable. In my opinion the minor is 
not the proprictor of the estate so as to en- 
able the Court of Wards to take possession of 
it. The plaintiff is then entitled to a decla- 
vation in terms of clanse 3 of the prayer 
of the plaint and to the injunction sought in 
clauses 4—6 of the same. The plaintiff is 
entitled to relief agninst all the defendants. 
The documents and evidence show that the 
defendant Mr. Nathan directed the defendunt 
Mr. Blackwood to assume charge of the Athar- 
bari estate and that the latter by an order 
directed the first defendant to carry this out, 
which he has attempted to do. It is not 
necessary that all the defendants should ac- 
tually commit thetrespass and a trespass com- 
mitted by order of a higher official is in sub- 
stance the act of that official, who can be sued 
as a trespasser’. 

The rule is, therefore, made absolute with 
costs and the suit is decreed in the terms 
stated as against all the defendants with 
costs. 

Suit decreed. 


ALLAHABAD HIGH COURT. 
Fiast Crvin Appear No. 155 or 1908. 
March 2-4, 1909. 
Present —Mr. Justice Richards and 
Mr. Justice Griffin. 
Musammat GOMTT AND ANOTHER— 
PLAINTIFFS——APPELLANTS 
tErSsuUs 
MUNDI SINGH AND OTHERS— DEFENDANTS — 


RESPONDENTS. 
Rent Act (local XII of 1881 )—Praprietary title— 
Decision of Revenue Court—Subsequert. statin Ciril 
Court—Res judicata. 


JODUISHTAR t. SANNU LAL. 


The decision of a Revenue Conrt under tho Rent 
Act XIT of 1881 on a question of proprietary title does 
not operate as “er Judteuta in a Civil Court. 


First appeal from the order of the Addi- 
tional Judge of Aligarh. 

Abdul Raoof, for the Appellants. 

Airdhart Lal Agarwala, for the Respond- 
ents, 

Judgment.__The facts out of which this 
appeal arises are shortly as follows :— 

On 13th November 1901, that is to say, prior 
to the coming into operation of the present 
Agra Tenancy Act, the defendants in the 
present suit sued for profits. The plaintiffs 
in the present suit were defendants. and they 
pleaded that although the plaintiffs were 
recorded they were not co-sharers. The suit 
for profits was dismissed. The defendants in 
the present suit then applied in the Revenue 
Court for partition. The Revenue Court 
referred the plaintiffs to the Civil Court to have 
the question of title determined. The present 
suit was accordifgly instituted. The plaintiffs 
seek now to rely upon the decision of the 
Revenue Court in the suit for profits as being 
res judicata. Under the old Rent Act, the 
Revenue Court could not try a question of 
title. There are provisions in the present 
Tenancy Act enabling the Revenue Court in 
certain cases to adopt the prescribed proce- 
dure and to try questions of proprietary title. 
In our judgment the suit having been 
instituted under the old Act No. XII of 188], 
the Revenue Court, even after the present Act 
had come into operation, had no jurisdiction 
to try a question of title arising in that suit. 
The matter accordingly was not res judicata. 
The decision of the Court below was correct. 
We dismiss the appeal with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Sroonp Crvi APPRAL No. 1578 or 1907. 
March 23, 1909. 

Present :—Myr. Justice Richards. 
JODHISHTAR—PuLaintire—aAPPELLANT 
versus 
SANNU LAL AND orners—Derexpaxts—- 
RESPONDENTS, 

Creel Procedure Code (Act XIV of 1882), 8, 600— 
Power af Appellate Coot to add a respondent after ex- 
pry of period for appeal—Limitaton. 

Where it appears to the appellate Court that any 
porson, interested m the result of the appeal, who was 
a party to the suit inthe Comi below, hus not been 
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made a partyito the appeal, tl 
add that person as a responi 
within which an appeal migh 
against him has expired. 

Saran Sahu, 14 A. 16-4 (F. B), 


Second Appeal against 
Extra Additional Subordi 
garh. 

Sital Prashad Ghose, for the 

Satish Ohandra Banerji, for 
ont. 

Judgment :—This appeal arise 
suit for possession of a chabutra an 
lition of certain stractures. One 
Waziran was made a defendant in th 
nal suit. It was stated in paragraph 
the plaint that part of her sharo was ou 
the place in dispute and that she did not j 
with the plaintiff in the suit. Before 
suit was heard, Afusammat Waziran asked 
be made a plaintiff instead of a defendant, 
and an order was made accordingly. The 
Court of first instance madea decree in favour 
of the plaintifs, Musammat Waziran, in the 
events which had happened, being one of the 
plaintiffs. The defendants appealed but by 
an oversight neglected to make Alusammat 
Waziran a respondent. Before the appeal 
was heard but after the period for presenting 
an appeal had expired, the defendant appel- 
lanis applied to make Musammat Waziran a 
respondent. The Courtrefused the applica- 
tion. The appeal proceeded, and the decree 
of the Court of first instance was reversed. 
The result is that Musammat Waziran is not 
bound by the decree on appeal. The origi- 
nal decree was in forma joint decree in favour 
of all the plaintiffs. The present appeal is 
preferred on the ground that it was not com- 
petent for the Court below to reverse the de- 
cree of the first Court in the absence of 
Musanumat Waziran. Itis quite clear that 
Musammat Waziran was a necessary party in 
the Court below. Sec. 559 of Act No. XIV | 
of 1882 provides as follows: — “If ib appear, 
to the Court at the hearing that any person 
who wasa party to the suit in the Court 
against whose decree the appeal is made, but 
who has not been made a party to the appeal, 
is interested in the result of the appeal, the 
Court may adjourn the hearing to a future 
day to be fixed by the Court and direct that 
such person be made a respondent”. In my 
judgment it had been made to appear to the 
Court that Musammat Waziran, who had 
been a party to the suit but who had not 
















JHATTERJI V. KING-EMPEROR, 


Subordinate Judge 
accordance with the 
In the Full Bench 


y all the members of the 
mpetent. to a Court to act 
9 and to add a respondent to 
gh the time within which an 

have been preferred as against 
as expired. I accordingly allow 
, set aside the decree of the Court 
d remand the case to that Court 


nt to the appeal, and to proceed to hear 
case after she has been made a party. 
ts of both sides will be in the discretion of 
e Court below. 


uk Sis Appeal allowed. 


. CALCUTTA HIGH COURT. 
CRIMINAL Rererunce No. 145 or 1908. 


July 31, 1908. 
Present :—Mr. Justico Brett and Mr. 
Justice Ryves. 
FANINDRA NATH CHATTERJI—Acccsep 
rersus 


HMPEROR-—Opvosite Parry. 

Oraminal Procedur? Oode (Act V of 1898), ». 260— 
Swmmary trial—Juriediction—Conpl tint and examina- 
tron of complainant—Bengal Municipal det (III B 05 
of 1884), 8. 122-—Distress wai: ant-—Distraint—Legality 

The jurisdiction of a Magistrate to try a case sum- 
marily does not depend on the complaint alone, but on 
the complaint and the oxantination of the complainant 
taken together, Bishu Shaik v Saber Mollah 29 ©. 
400, referred to. ` 

Where a distress warrant authorized the tax-daroga 
to distrain the moveable properties of certain 
defaulters, wherever they might be found withm tho 
Mumeipality, or any other moveable properties, whioh 
might be tound within the holding spocified - 

eld, that the tax-daroga had complete jurisdiction 

to distrain goods which belonged in fact to the default- 
ers aud were within the Lmits of the Municipality. 

Facts :—The tax-daroga of the Durbhunga 
Municipality laid a complaimt to the effect 
that he went to realise Municipal taxes 
from. certain persons who ‘had a shop named 
Minto Brothers within the Municipality, that 
he ordered a peon to attach certain goods from 
the shop in the presence of the accused who 
ordered his servant not to allow the goods to 
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be removed and criminally intimidated his 
men and resisted his legal action. In lus 
examination he stated substantially the same 
thing. 

Warrants were issued under sections 186 
and 504 of the Penal Code, but the Magistrate 
tried the case summarily and convicted the 
accused under section 186. 

The Sessions Judge of Durbhunga referred 
the case to the High Court with a recom- 
mendation that the conviction and sentence 
may be set aside. 

Babu Dwarka Nath Mitter, in support of the 
reference. 

Mr. Orr, Deputy Legal Remembrancer. for 
the Crown. | 

Judgment.— This is a reference by the lear- 
ned Sessions Judge of Durbhunga forwarding 
the case of Fanindra Nath Chatterjee and 
Chandoo Khan, who were convicted by u 
Deputy Magistrate under section 186 of the 
Indian Penal Code and sentenced to pay a 
fine of Rs. 50 and Rs. 20 respectively, with a 
recommendation that the convictions and sen- 
tences should be set aside. 

Two grounds have been suggested for the 
interference of this Court. First, that tho 
Magistrate had no jurisdiction to try the case 
summarily, inasmuch as the complaint filed by 
the complainant discloses an offence punishable 
under section 189 of the Indian Penal Code, 
which is not triable summarily, and secondly, 
that the warrant of distraint made over to the 
complainant authorised him to distrain the 
properties of the defanlters named therein 
found in certain premises described in the 
warrant. It has been found that the goods, 
which had been placed in the premises named 
m the warrant, had a short time previously 
been removed to another shop, which was 
fictitiously opened under the style of Minto 
Brothers, but which was really in the same 
ownership as the old shop. 

It is contended that the tax-daroga under 
this warrant had no right to seize the pro- 
perties in the shop owned by the Minto Brothers. 

On the first point the learned Sessions Judge 
relies on the case of Bishu Shaik v. Saber 
Mollah (1) as an authority for showing that 
the jurisdiction of a Magistrate to try a case 
summarily depends on the wording of the 
complaint. That case, however, does not lay 
down any such proposition. Ib was there held 
that “on the facts before the Magistrate the 

(1) 20 0. 409. 
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offences complained of were not triablo sum- 
marily. The petition of complaint discloses 
the commission of a much more serions offence 
than the offence for which the Magistrate has 
held a summary trial. The examination of 
the complainant, which has not been properly 
recorded, does not show that the offence so com- 
plained of was not committed.” 1t is clear in 
this case both from the complaint and from 
the sworn statement of the complainant that 
the facts stated do not amount to anything 
more than an offence, which is covered by 
section 186 of the Indian Penal Code. We, 
therefore, think that the Deputy Magistrate 
had jurisdiction to try the case summarily. 

On the second point also we are unable to 
agree with the learned Sessions Judge. The 
form of the warrant authorised the tax-daroga 
“to distrain the moveable properties of the 
said defaulters, wherever they may be found 
within the Municipality, or any other move- 
able properties, which may be found within 
the holding specified in the margin to the 
amount of the said sum.” Once it is establish- 
ed by evidence that the goods, which were 
sought to be distrained, belonged in fact to 
the defaulters and were within the limite of 
the Municipality, the tax-daroga had com- 
plete jurisdiction to distrainthem under this 
warrant for the amount specified therein. 

For these reasons we decline to interfere, 
aud direct the records to be sent down. 





CALCUTTA HIGH COURT. 
- REGULAR Ory Appean No. 241 or 1907. 
March 16, 1909. 
Present :—Mr. Justice Doss and 
Mr. Justice Richardson. 

NAWAB SYED GOLAM MOHIUDDIN 
HOSSEIN AND orners—Drrrypayts-— 
APPELLANTS 
versua 
ALusammat PARBATI AND axoTHER— 
PLAINTIFFS —RESPON DENTS. 

Hat—Rents and profits fiom a hat can be validly 
mortgaged——Immoveable property~-General Olauses Act 
(X of 1897), sec. 8, Cl. (25). 

The rents and profits arimng out of land are im- 
moveable property and may be transferred by way 
of mortgage, apart from tho land itself, 

A hêt 18 a benefit arising out of land and, therefore, 
immoveable property within the meaning of cl. (25) 
soc 3 of the General Clauses Act. Surendo Prasad v, 
Kedar Nath, 100. 8, Bungsho Dhur v. Mudhoo, 21 
W R. 383 and Surendra Narain v. Bhat Lal, 22 O. 752, 

followed. 
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Consequently, the rents 
hat can be validly mortga, 


Purnesh, dated Marc 

Maulvi Syed Shamsu 
Nath Sen and Jman Rar 
Appellants. 

Babus Nalini Ranjan 
Ghosha, Nanda Lal Banerji 
Mahomed Tahir, for the Resp 

Judgment. 

Doss, J.—This appeal arises ou 
to recover possession. of a certain 
Alamgunj Hit. 

On the 19th November 1898, corre 
to the 4th Aghran 1906, one Syed 
Reza executed a mortgage bond in fav 
Ram Chandra Babu, whereby amongst 
properties he mortgaged the hdt in suit. 
the 30th March 1904, the mortgagee obtai 
a mortgage decree directing the sale of th 
mortgaged properties. On the 7th June 1905, 
the Lát was sold and purchased by the plaintiff 
for Rs. 16,000. She duly obtained posses- 
sion of this hdt on the 15th September 1905. | 
Subsequently on the 9th January 1906, | 
the dwelling house of Syed Ashgar Reza, ` 
together with the adjoining site on which the 
hit is held, was sold under a certificate issued 
under the Public Demands Recovery Act and 
was purchased by the defendants. In March 
1906, the defendants obtained possession of 
the properties purchased by them and there- 
after dispossessed the plaintiff from this hdt. 

In the month following, the plaintiff brought 
the present action for possession of this hit. 

The defendants alleged that under their 
purchase they were entitled not only to the site 
but also to the Lát which was held upon it. 

The learned Subordinate Judge has, upon 
these facts which are practically admitted, 
given the plaintiff a decree. 

The first question which arises in this appeal 
is whether ahdt can be the subject of a valid 
mortgage. 

What the mortgagor really transfers, are the 
vents and profits issuing out of the land or, in 
words of the General Clauses Act used in the 
definition of “ immoveable property,” “ benefits 
arising out of land.” There is no express 
authority upon this point; but the principle, 
upon which depends the solution of this ques- 
tion, is well settled. There can be no doubt 
that everything which is capable of being 
transferred may form the subject of a valid 
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in his equity jurisprudence, 
ays— As to the kinds of 
be mortgaged, it,may be 
quity, whatever property 
capable of an absolute sale, 
of a mortgage... af is 
in remainder and reversion, 
pled with an interest, ront, 
choses in action are capable of 
med.” See also James on Mortga- 
tion, section 140, 

refore, clear that rents and. profits 
‘ansferred by way of mortgage, apart 


y further authority is needed in support 
18 proposition, it is to be found in tho 
vations of the learned Judges of this 
art in Surendro Prosad Bhuttacharjt v. 
eda: Nath Bhuttacharji (1). There the 
question was whother the sayer compeusa- 
tion paid by Government for the abolition 
of a hdét which existed prior to the 
decennial settlement was capable of being 
mortgaged, It was held that such compen- 
sation did not partake of the nature of 
malikana, or could not in any sense be 
yegarded as rent or profits of the land and 
that, therefore, it could. not be mortgaged. 
The learned Judges distinguished the sayer 
compensation from rent or profits of land. 
They thus observed :—" These duties, that is 
the duties, of which the sayer compensation 
was an instance, it will be observed, were in 
no sense rent or profits which the owner of a 
hát ov bazar was entitled to receive for the 
use of land or for houses, shops or other build- 
ings erected thereupon”, clearly indicating 
thereby that the rent or profits receivable 
by the owner of aft or bazar for the use of 
land or for houses or shops orected on it can 
form the subject of a valid mortgage. 

In Bungsho Dhur Biswas v. Mudhoo Mohal- 
dar (2), the question was whether a lease 
could be given of the profits ofa Adit. Tho 
learned Judges said :— “The collections which 
the plaintiff let in farm to the defendants are 
not, it seems to us, in the nature of internal 
duties. They are merely inthe nature of 
rent which tho owner of the land receives 
from persons who go to sell goods on his land 
in the shape of a part of the proceeds of sale, 
instead of a fixed monthly or yearly pay- 
ment,” Ifthe rents or profits of a hit can 


(1) 196.8. 
(2) 21 W. R 383. 
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form the subject of a valid lease, there is no 
reason why a mortgage of such rents or 
profits cannot be given. 

In Surendra Narain Singh v. Bhai Lal 
Thakur (8), the validity of a lease of a hát 
was assumed, and the question was whether 
registration of such a lease was com- 
pulsory. It was held that a Adi was a 
benefit arising out of land and, therefore, 
within the definition of immoveable property, 
as given in section 2, clause 5, of the General 
Clauses Act (I of 1868). 

Similarly in the case of Sikandar v. Bahadur 
(4) the validity of u lease of the right to collect 
market dues was assumed and it was held 
that such market dues were ia the nature of 
benefits arising out of land and, therefore, 
registration of the lease was necessary. 

These authorities are, in my opinion, 
sufficient to establish the proposition that the 
rents and profits derivable from a kdi can be 
validly mortgaged. 

But it was contended further on behalf of 
the appellant that the nature of the hát is so 
peculiar that the mortgage of it cannot be 
valid according to law. 

In the mortgage bond the description of 
the hat is as follows:— And the said hat 
called Alamgunj used formerly to be held in 
Alamgunj and it has now been removed by me 
from there and established in the compound 
wherein my Masjid etc. stand and it is my 
intention to remove this Lát from that com- 
pound and establish it elsewhere ; so I do 
hereby also mortgage and pledge 16 annas of 
the-said fat Alamgunj and the mortgage 
under this bond will hold good in respect of 
of the hat called Alamgunj under any cir. 
cumstance and every place, whether it be in 
that compound where it is now held or any 
other place where it may be established, and 
the said hat will be sold by auction without 
any objection on the ground that the site of 
the hat hasbeen changed. Although the bound- 
aries of the said haf which have been fixed 
from formerly within Alamgunj are herein 
given, still as set forth above the boundaries of 
thesaid half shall be considered to be of the 
place where it may be held, and in case of its 
being sold by auction, it shall be sold with 
those boundaries.” 

Tt is clear from these words that the morta 
gage was of hat Alamgunj held on the site 

(3) 22 O. 752, 

(4) 27 A, 462, 
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where it was held at the time of the mort- 
gage, with a further covenant that the 
mortgagee should have the same right over 
the hat on whatever site it might thereafter 
be held, that is, even if it were removed to 
some other site situated on the property of the 
mortgagor. Whether this further covenant 
is valid or not, as between the mortgagor and. 
the mortgagee, or between the purchaser of 
the rights and interests of the mortgagor at 
an execution sale and the mortgagee, it is 
unnecessary to consider; because the hat is 
still being held on the site where it used to be 
held at the time of the mortgage. There can 
be no donbt that the mortgage of the hat 
now held on the same site where it used to 
be held at the time of the mortgage and at 
the time of the sale is separable from the 
further covenant to which I have just referred 
and is valid in law. 

It follows, therefore, that the purchase of 
the defendant is subject to the purchase by 
the plaintiff at the sale in execution of the 
mortgage in favour of Ram Ohandra Babu 
and the plaintiff is entitled to have possession 
of the hat, for these reasons the judgment of 
the Court below is affirmed and this appeal 
is dismissed with costs, 

RICHARDSON, J :-—~TI agree. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Crvm Aprgan No. 1459 or 1907. 
March 19, 1909. 
Present :—Mr. Justice Holmwood and Mr. 
Justice Sharfuddin. 
HARA GOBIND SAHA—Purartiry— 
APPELLANT 
VEVEUS 
PURNA CHANDRA SAHA AND OTHERS- 
DEFENDANTS-—RESPONDENTS. 

Benomidar—Rrght of suit-—May bring swit on con- 
tract or mortgage, but not tule suit—Person using fund 
1n his hand, not a benamidar. 

A person suing on u title to immoveable proporty, 
who is really a benamedar ond has no logal or 
equitable title in the property, cannot maintain the 
suit. 

Buta person, who enters into a contract with another 
who lends him money, and ın pursuance of that con- 
tract gives him a lien on his own immoveable property, 
cannot be heard to say that somebody clse supplied 
thefunds which werelent to him. Therefore, a smt for 
recovery of money due on a mortgage may be brought 
by the person named in the mortgage deed, although 
ho be in fact only the benamıdur of tho beneficial 
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ownor Suchitananda v. Ba 


followod 

Mohendra Nath y, Kuli Proosh« 
and followed. 

A person is perfectly at lib 
his hands, whether they belong 
of which ho is n member or to al 
invests the funds in mortgages, 
the isa Jenamideer, 

Appeal from the decree of 
District Judge of Pubna, date 
afirming that of the Munsif o 
dated September 10, 1906. 


Babus Afohendra Nath Roy a 
Prosud Sarbadhtka:t, for the Appella: 

Babu Mohini Mohun Chukerbutty, 
Respondent. 


Jndgment.—The question raised in 
appeal is really a very simple one. 
plaintiff lent Rs. 105 to the defendant upo 
a simple mortgage bond. Just within th 
period of six years’ limitation he sued the 
defendant to recover upon this bond. The 
defendant took a defence, the real character of 
which has not been noted by either of the 
lower Courts. It said that the defendant 
borrowed the money from a money-lending 
firm which consisted of the plaintiff’s father 
and his uncle, that this firm was in the 
benanu of the plaintiff and that the plaintiff 
had no right or ownership in the money 
borrowed under the mortgage bond. The 
findings of fact of the lower Court show that 
this was not the case. The plaintiff was the 
son of the karta of a joint Hindu family, and 
he appears to have had access to the joint 
family funds of the family. He used these 
funds to lend Rs. 105 to the defendant and 
whether he was entitled to do so or not isa 
question between himself and his co-sharers. 
It so happened that the co-sharers fell out 
four years after this mortgage bond and that 
they were then so much pleased with the 
transaction which had been entered into by 
the plaintiff that they appear to have made 
him sign a statement that all the money lent 
in bis name was joint family property. There 
is, therefore, nothing actually to show that this 
money which the plaintiff lent to the defend- 
ant was not his own money, and the defendant 
cannot be heard to say that he did not borrow - 
this money from the plaintiff. This is simply 
the case on the facts. 

Then as regards the law even supposing 
that the plaintiffs were the benamidar, we have 
the authority of the case in Sachttananda 
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aloram Goratn (1), which 
only authomty on this 


that a suit even for 
mortgage may be 
person named in the 


e mortgagee, although he 
e benamidar of the beneficial 
suit should not be dismissed 
eficial owner is not added as 
contended before us that the 
n Justice Banerjee m Mohendra 
yjeev. Kali Proshad Johuri (2), 
, as the Munsıff has pointed out, in 
e of an obiter, suffice to overrule the 
le of law laid down in the case of 
ananda Mohapatra v. Baloram Gorain 
t referred to; but we find that they do 
hing of the kind. On thecontrary Banerjee. 
., distinctly refers to the distinction between 
benamidar and a persoh who has some legal 
and equitable title inthe property. He defines 
benamidar as a person in whose name any 
property stands without his having any legal 
title in the same; and the effect of the 
decision in Mohendra Nath Mookerjee v. Kuli 
Proshad Johuri (2) and the nature of other 
numerous cases, which are decided in the same 
way, is this, that a person ‘suing on a title to 
immoreable property, who is really the 
benamidar and has no legal or equitable title in 
the property, cannot maintain the suit. This 
is an entirely different thing from saying 
that a person who enters into a contract with 
another who lends him money, and in pur 

suance of that contract gives him alien on 
his own immoveable property, can be heard 
to say that some body else supplied the funds 
which were lent to him. In this view of the 
case, We consider that the plaintiff is not a 
benamtdar at all. Ho was perfectly at liberty 
to use the funds in his hands, whether they 
belonged to the joint family or any body else. 
He was perfectly at liberty to invest the 
funds he had in mortgages. For example, 
persons, who borrow money from a bank, invest 
it in mortgages and live upon the interest, 
are not benamidar of the bank. 

The decisions of the Courts below, there- 
fore, are wrong on both grounds, firstly they 
are wrong in considering that the plaintiff is 
a benamidar at all, and secondly they are wrong 
in considering that ifhe was benamidar, he is 
not entitled to maintain thesuit. Finding as 


1) 24 C. 644. 
. (2) 30 C. 265, 
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we do that neither of theso propositions can 
be supported, we must decree this appeal and 
direct that the plaintiff's suit be decreed in 
full with costs in all the Courts. . 
The decree will be drawn up in the usual 
form of a simple mortgage decree. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL Orm Suit No. 185 or 1908. 
July 6, 1908. 
Present.-Mr. Justice Chitty. 
POORENDRA NATH SEN—Puaintirr 


versus 
HEMANGINI DASI—Derenpants. 

Cub Procedure Code (Act XIV of 1882), 8. 18— 
Res judicata—Deusion not absolutely necessar y— Indu 
Law— Will, construction af—Grfttosone— Mother's share 
on partilion—TInheritance of share from deceased son— 
Stridhan. 

If the decision of a question is not absolutely neces- 
sary for the determination of a suit, it cannot be re- 
garded in any way as res judicata between the parties. 

If a Hindu will containg an express gift of the testa- 
tor’s property to his gon, then the right of his widow 
toa share on the partition of the property by the 
sons is defeated. 

Debendra Coomar v Drajerdra Coomar, IT C. 888, 
followed. i 

Where a Will directed that on the testator’s youngest 
son attaining the age of 21 years the executrix should 
divide his properties among his song in equal shares : 

Held, that the Will contamed no gift to the sons but 
sand operated to postpone partition to a particular 

c. 

Kohori Mihin v. Menai Mohun, 12 C. 165, followed. 

Sirolah Dwgse y Bhooban Vohun, [15 C, 292, distin- 
guished. 

If a Hindu mother is entitled to a share on parti- 
tion, her right is not affected by the fact that sho has 
already inherited a share from ono of her sons. 

Jago Mohan v. Soroda Moyee, 12 C. 166, followed. 

In estimating tho sharo to which a Hindu mother 
is entitled on partition, credit must be given for any 
property which she hag reeeived as #ridhan from her 
husband's estate. Tho sharo which she takes as heiiegs 
of her deceased son is not str.dhan; in that she has 
only a woman’s estate 

Judoo Nath v, Aryo Nuth, 12 B. L, R. 385 and 
Kishori Mohur v, Meni Mohun, 12 0, 165, referred to. 


Messrs. B. Ohakravarti and A. N, Chaudhry, 
for the plaintiffs. 

Mr. B. C. Mitter and Mr. B. K, Lahiri, 
for the defendant Nirendra Nath Sen. 

Mr. S. P. Sinha, Advocate-General and Mr. 
C. R. Dus, for the defendant, executrix. 

Messrs. 5. R. Das snd B. O. Chatterji, for 
the other defendant. 

Judgment :—This is a suit by two of the 
six sons of the late Baikanta Nath Sen against 
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their mother and three brothers. Their 
mother Srımati Hemangini Dasi is now sued 
in her capacity as executrix of the will of her 
husband in her personal capacity, and also as 
heiress and legal representative of tho sixth 
son, Jagatpati Sen, who died on the 17th 
April 1907, after the suit was first instituted. 
The present suit was first instituted 
on the 20th August 1906. In consequence of 
the leave under Clause 12 having been 
informally granted, it was withdrawn and 
instituted afresh on 14th February 1908. 
The object of the suit is to have the Will of 
Baikanta Nath Sen finally construed, and 
to have the property partitioned among those 
persons, who are entitled toit. An account 
is prayed for against Hemangini Dasi and, 
if necessary, administration and other conse- 
quential reliefs. The main question for. my 
determination is, whether Hemangini Dasi is 
entitled on partition not only to the share of 
her deceased son Jagatpati Sen (which is 
admitted), but also to another share as a 
mother on her sons dividing the property 
among themselves. The solution of this 
question appears to me to rest solely on the 
construction to be put upon the Will. Tf that 
Will contains an express gift of Baikanta 
Nath Sen’s property to his sons, then the 
right to the widow to a share on the partition 
is defeated . See Debendra Coomar Roy Chow- 
dhry v. Brojendra Coomar Roy Ohowdhry (1) 
and she takes only the share inherited 
from her son Jagatpati, t.e., 1-6. IE, on the 
other hand, the Will merely operates to post- 
pone the partition and the sons take the 
property as on an intestacy, it appears clear 
from the texts and the authorities, that the 
widow is not deprived of her share, as such, 
by reason of her having interited ashare from 
a deceased son; that is to say, in that case 
she would take 2-7ths. 

Baikanta Nath Sen died on the 16th April 
1905 and his Will, which was made in the 
year 1890, was duly proved by his widow 
the sole executrix. The Will directed that 
the property should be divided among his 
gons in equal shares, when his youngest son 
Jagatpati attained the age of 21 years. This 
happened on Ist August 1906. In 1895 the 
present plaintiffs filed asuit (No. 592 of 1895) 
in this Court claiming (as they now do) 
partition of the property. That suit was 
heard by Ameer Ali, J., who decided that 

(1) 17 C. 886. 
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there was an absolute gift 
the whole estate to the exe 
by her at her sole discret 
fixed by the testator for 
sons: that the postponeme 
ment was, therefore, valid 
was premature. It wasacc 
The tearned Judge also held 
no gift whatsoever to the son 
postponement of the partitio 
seen, however, that the decision 
question was not absolutely necessa 
determination of that suit, and 
therefore, be regarded in any way as 
cata between the parties. An issue w 
raised in that suit, but not decided, wh! 
the widow would be entitled to a shar 
partition. The translation of the Wul, w 
was made, for the purposes of probate, appear 
to be wanting in acenracy. Counsel or 
both sides have taken objections to it, Mr. 
Chakravarti criticising the translation of 
clause 1 and the Advocate-General that of 
clauses 4, 6 and 7. With their assistance and 
that of my interpreter I have had uo diffi- 
culty in ascertaining the true meaning. 

Clause 1 shonld ran: Upon my demise my 
moveable and immoveable properties shall 
vest (benorsto) and all affairs in connection 
therewith shall be performed according to the 
provisions hereof. 

Clause 4: The said executrix shall, re- 
gard being had to the condition of my pro- 
perty, defray the necessary expenses, &c., &c. 

Clause 6 : The Government securities, 
which I have made to stand in the name of 
my wife, Srimati Hemangini Dasi, my sons 
shall have no right thereto. 

Clause 7. On my youngest son Sriman 
Jagatpati Sen attaining the age of 21 years 
the said executrix shall divide my properties 
among my sons in equal shares (éullanse 
bibhag koria diben). 

The opinion expressed by Ameer Ali, J., 
is not binding upon me, but it is entitled to 
weight and I should not venture to differ from 
it unless [ was compelled. 

Afer giving the Will my best consider- 
ation, however, I have arrived at the same 
conclusion, namely, that it contains no gift 
to the sons but merely operates to postpone 
partition to a particular date, with directions 
as to management;in the meantime the 
property being vested inthe executrix for 
the latter purpose. I can find in the will no 
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or words that can be interpreted 
he sons take as the law preseribed 
ny bequest of their father. In 
the case appears to me to be not 
ble from the case of Kishori Mohun 
ont Mohun Ghose (2). It is true, 
t case there was no intermediate 
the testator directed that the 
uld manage the estate, until his 
attained majority.. The direc- 
also was to divide the estate 
the sons in accordance with the 
. Ido not think that the addition 
ords “ inaceordance with the shastras”’ 
e any difference. In either case the 
ould take according to the Hindu Law. 
e, as here, there was no bequest to the 
, but merely direction as to management 
>a certain time and then partition. I can. 
ot see that this ruling has been in any way 
affected by the case of Sorolah Dossee v. 
Bhooban Mohun Neoghy (8), which decided 
that the mother’s share is taken, not from 
the father’s estate by inheritance or by reason 
of survivorship, but from the sons, in lieu of 
or by way of providing for that maintenance, 
| to which she is entitled as against them. 

Tf the mother is entitled, as I think she is, 
to a share on the partition, her right is not 
affected by the fact that she has already in- 
herited a share from one of'her sons. See Jugo- 
mohan Haldar v. Sarodamoyee Dossee (4). That 
ruling of Kennedy, J, is founded on the text 
jn the Dayabhaga Ch. IIT S. IT, para. 31, and 
there appears to be no doubt as to its correct- 
yess. The only other matter, which I need 
notice, is one as to which there is no 
dispute. It is conceded that in estimating 
the share, to which the widow is entitled 
on partition, credit must be given for any 
property, which she has received as siridhan 
from herhusband’s estate,. e.g., in this case the 
Government securities mentioned in Clause 
6 of the Will. The share, which she takes 
as heiress of her son Jagatpati Sen is not 
stridhan, in that she has only a woman'sestate, 
As to setting off stridhan property which 
has come to her, See Jodoonath Dey Strcar 
v. Brojonath Day Strcar (5) and Kishori Mohun 
Ghose v. Mont Mohun Ghose (2). 

In the view that I take of the case it is un- 
necessary to discuss the question of the widow's 
right to maintenance. There will be a decree 


2) 12 C. 165 8) 16 O. 292. 
4) 3 C. 149. 5) 12 B. L. R. 385. 
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as follows: Declare that of the estate of 
Baikanta Nath Sen, deceased, the plaintiffs 
and the male defendants are entitled each to 
1-7th absolutely, and that Srimati Hemangini 
Dasi is entitled to 2-7ths, 1-7th as heiress of 
her deceased son Jagatpati Sen, and the other 
1-7th in her right as a Hindu mother on 
partition. Enquire of what that estate con- 
sisted (1) at the death of Baikanta Nath 
Sen, (2) at the date fixed by the testator for 
partition, viz., lst Angust 1906. Hemangini 
Dasi to account for all receipts and dis- 
bursements subsequent to the last-mentioned 
date (this is consented to by the Advocate- 
General onher behalf.) Inquire whatstridhan 
property has come to Srimati Hemangini 
Dasi from her husband and take it into ac- 
count in estimating the 1-7th share, which 
she takes as mother on the partition. 

Costs of all parties of this suit, including 
reserved costs, to come out of the estate. 
Commissioner for partition to be named by 
the parties before the Registrar within a fort- 
night. : 

Commissioner to have powerto makeseparate 
returns as to the moveable and immoveable 
properties respectively. Commissioner to 
have liberty to sell the properties. Execu- 
trix to divide the approximate net income in 
the meantime among the various beneficiaries. 





CALCUTEA HIGH COURT 
Seconp Crvin APPRAT, No. 624 or 1907. 
March 19, 1909. 
Present :—Mr. Justice Holmwood and Mr. 
Justice Sharfuddin. 
CHANDRA KANTA PATHAK —Dnrenp- 
ANT— APPELLANT 
versus 
BHAGJUR BEPARI— PLAINTIFF AND AN- 
OTHER DEFNDANT-—RRASPONDBNTS. 

Administrator being out of pochet by trusteeship—Riyght 
to recoup himself by sale of property—Judge’s order for 
yecouping lumself essentral—Poasession—-Trtle against 
a urong-doer—Plea of jas -tertii-~Transfer of property 
Act (IV of 1882), 3 41—Purchase from ostensible owner. 

If an administrator holding letters of administra- 
tion be out of pocket by lis trusteeship, he can only 
recoup himself by having an account taken ond getting 
himself relieved of his appomtment as trustee before 
the District Judge with an order for re-imbursement 
of what might be found due to him out of tho estate. 
Ho is not entitled to recoup himself by selling the 
property of the estate. 


Possession is good title against all but the true 
owner. - 
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Sundar v. Parbati, 12 A. 51, P C, Ismat Amp v. 
Mahomed Qhous, 20 C. 884, PO and Narayana Row 
vy Dha machar, 62 M. 514, referred to 

Prior possossion of tho plaintiff in an action 
of ejectmont against a wrong-loer is sufficient 
title even if the awit be brought more then six months 
after the act of disposscasion complained of 

Perry v. Clissold, (1907) A C 78, referred to 

A defendant's plea of jus terti cannot be entertained 
when he does not state in whom any such right re- 
sides. A defendant in order to justify a trespass must 
trace the title toa third party. A mere suggestion 
that there may be s third party is nothing. Gi- 
dhari Laly Govt of Bengal, 12 M. L A 448; 10 W.R. 
(P.C.);1B L. R. 44 (P C.), followed 

Where D, had a good possessory title against all 
the world except the true owner and there was no 
claimant for ownership living, and the plaintif pur- 
chased with a bona fide belief that D was the real 
ostonsible owner and all his enquiries would only go 
to fortify him in that opinion 

Held, that the plaintxf’s purchase is protected by 
sec 41 of the Transfer of the Property Act, even if 
D.’a possessory title was bad. 

Appeal against the decree of W. B. Brown 
Esq. District Judge of the Assam Volley Dis- 
tricts, dated the 5th January 1907, affirming 
the decree of the Munsiff of Barpeta, dated 
80th Appril 1906. 

Babu Jadunath Kangi Lal. for the Appellant, 

Babu Tarak Chandra Chuckerbutty for 
Babu Hurendra Nath Mookerjee, for the 
Respondent. 

Judgment. ——The facts of the case out of 
which this second appeal arises are of great 
importance and must be set outclearly in order 
to clear the ground for a consideration of the 
law points which arise. One Anathi was the 
owner of & piece of land in Barpeta Bazar 
with a tin roofed honse on it which has been 
always used as ashop. He died leaving a 
widow named Pechi and a minor son and 
daughter. Onthe 4th of July 1887, Pechi exe- 
cuted a deed purporting to bea will, in which 
for herself and her minor children she set 
out that she was unable to support them and, 
therefore, made over the property consisting 
of this land and shop to her husband’s friend 
Dukhu Sutar, who was to support her and the 
children out of the profits of the property 
until the son came of age when he was to 
get what remained of it; if both son and 
danghter died, Dukhu was to become owner of 
the property. The widow appears to have been 
on her deathbed when she made this dispo- 
sition and we find that Dukhu was allowed 
to prove the will and to take out letters of 
administration with a copy of the willannexed 
on the 10th December 1888, The son also 
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died before attaining majority. T 
is still alive. One Chinti Pat) 
along been the tenant of the. sho 
and had paid the rent Fégularly 
and subsequently to Dakhu. In 1 
sold the property to plaintiff as 
Chinti appears to have died in 190 
clear from the fact that the defen 
Chandra Kanta Pathak’s name ` 
inthe patfah and that the plaint 
able to get him ont of the premi 
must have entered them in successi 
uncle. He, however, proceeded a 
mediately to try and make lus title 
taking a deed of sale from Anathi'sdan 
husband, who of course had no title wh 
in February-March 1900. 

The plaintuf, as bona fide purchaser fr 
Dukhu, now sues to eject the defenda 
No. 2 from the premises and the questio 
arises 1n this appeal is whether he is in law 
entitled to do so. It is freely admitted that 
the defendant has no title whatever but it is 
urged that plaintiff having no title either 
cannot eject him, The learned Judge in the 
Court below held that the Munsiff was wrong 
im finding that Dukhn’s transactions under 
the Letters of Administration couldnot be 
questioned and he further held that Dukhnu’s 
vendee could not plead adverse possession in 
Dukhu and he decided in plaintiff's favour 
on the somewhat curious ground that Dukhu 
on the failure of heirs to Anathi was entitled 
to recoup himself for monies expended for the 
benefit of Anathi’s family by selling the proper- 
ty. Weareclearly of opinion that this position 
is untenable. There is nothing to show that 
Dukhu was out of pocket by his trusteeship 
and if he was he could only recoup himself by 
having an account taken and getting himself 
relieved of his appointment as trustee before 
the District Judge with nn order for re-im- 
bursement of what might be found due tohim 
out of the estate. The appellant puts forward 
several contentions. 

First, that there cannot be adverse posses- 
sion in an administrator as true heir may 
turn up at any time and if there is none, the 
administrator holds as trustee for Government 
in escheat. Secondly, that as a fact there was 
not twelve years’ possession in Dukhu as his 
possession must count from the 10th Decem- 
ber 1888 when he took letters of administra- 
tion, Thirdly, that a Hindu mother cannot 
appoint a guardian for her son by testamen- 
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tary disposition. Fourthly, the power of the 
trustee is confined within the limits of the 
document. If he accepts the trust, he excepts 
it with all its incidents. 2 vfthly, the right of 
even a trespasser to plead jus terti! is strongly 
insisted on. 

As regards the question of adverse posses- 
sion, we do not think it really arises in this 
casc, although Dukhn certainly had posses- 
sion from the 4th July 1887 and defendant 
No. 2 did not get possession till his uncle's 
death in 1900 more than 12 years after. It 
is clear that Dukhu’s possession would not 
be adverse as against the true heir and if the 
defendant can set up jus tertii, it would not 
be adverse as against him either, though if he 
gould not, we are inclined tohold that it might 
be. 

. The plaintiff's real title, however, is based 
on sec. 41 of the Transfer of Property Act 

Land the main question to be decided in the 
case is whether the defendant No. 2 can set 
up jus tertii. As regards the disposing power 
of the widow, we do not think that can be 
pleaded by the defendant a mere trespasser, 
who indeed bases his claim, if he has any, upon 
the consent of Anathi’s daughter to his pur- 
chase. Now apart from the widow's dispo- 
sition Anathi's daughter, as was well-known to 
defendant, had no title whatever and it must 
be taken that it was under colour of the deed 
of devolution to Dukhu that the defendant, 
having entered the premises as his uncle's 
successor in the tenancy, obtained a colourable 
conveyance from the husband of one of the 
wards of Dukhu. He cannot impugn his own 
vendor's title. 

Tt is immaterial whether the heirs at law, 
if there are any, could dispute Dukhu's pos- 
session and title. He was in possession under 
what appeared to the world to be a good title, 
namely, a demise from the lifo owner with 
reversion to the son, fortified by letters of 
administration obtained from the court. De- 
fendant No. 2's uncle attormed to Dukhu as his 
tenant and this must have been within the 
knowledge of defendant No. 2, who, having got 
into the property on the strength of his uncle’s 
tenancy, fraudulently endeavoured to create a 
title in himself by getting a conveyance from 
the son-in-law of Anathi, 

Bunt the plaintiff obtained his conveyan 
in Chinti’s lifetime and for awhole year 
was de facto tenant of ue plaj 

defendant No. 2, t 
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iff's possession by refusing to pay rent and 
setting up his own title as purchaserfrom Ana- 
this daughter’shnsband, There is a very large 
body of authority for the rule of English Law 
that possession is good title against all but the 
timeowner. It was adopted and enforced by the 
Judicial Committee in the Indian cases of 
Sundar v. Parbati (1)- and Ismail Arif v. 
Mahomed Ghous (2), The Madras Court ex- 
plained and apphed it in Narayana Row v. 
Dharmachar (8) and incidentally disposed of 
theappeHant’s contention in thiscase thatsuch 
possession could only be asserted after dis- 
possession in an action under section 9 of the 
Specific Relief Act. Prior possession of the 
plaintiff in an action of cjectment against a 
wrong doer is sufficient title, even if the 
guit be brought more then six months after 
the act of dispossession complained of. 

The same principle is clearly illustrated and 
enforced in a very recent case before the Ju- 
dicial Committee from Now South Wales, the 
case of Perry v. Clissold (4). 

From this it would appear that Dukhu was 
not a mere trespasser, but had a possessory 
title, good at the date of the sale to the plaint- 
iff against every one but the rightfnl owner. 

We find on referring to the document that 
the estate was notin any way tied down tothe 
danghter during her lifetime. The obliga- 
tion was only to support her and get her 
married. After she was married, she had no fur- 
ther title whatever as she had no need for sup- 
port. Wealso find that there was no power of 
alienation in Dukhu during the minor son’s 
lifetime but on his death he became trustee 
for the trne owner and had a legal estate 
which he could dispose of subject to the true 
owner not contesting. 

As to the defendant No. 2's plea of jus 
tertii, it cannot be entertained inasmuch as he 
does not atate in whom any such right resides. 
The ruling cited by the appellant Qirdhart 
Lall Roy v. The Government of Bengal (5) is 
against him, 

Tt is there laid down that a defendant in 
order to jnstify a trespass must trace the title 
to a third party. A mere suggestion that 
there may be a third party is nothing. That 
eat and the suggestion that 
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the Secretary of State may some day claim an 
escheat in this case which was only thrown 
out a sa last resort in argument before us and 
was not mentioned in the lower Courts cannot 
help the appellant at all. Dukhu, therefore. 
having a good possessory title against all the 
world except the true owner and there being 
no claimant for ownership living, the plaintiff 
purchased with a bona fide belief that Dukhu 
was the real ostensible owner and all his en- 
quiries would only go to fortify him in that 
opinion. His purchase is, therefore, clearly 
protected by sec. 41 of the Transfer of Property 
Act, even if Dukhu’s possessory title was bad, 
which we do not think it was, 

We accordingly dismiss the appeal with 
costs, 

Appeal dismassed 





ALLAHABAD HIGH COURT. 
Seconp Crvr Apprat No. 1563 or 1907. 
March 22, 1909. 

Present :—-Mr. Justice Richards. 
MOHAR BHAGAT AND oTHERS— 
Praintives-—APPELLANTS. 
versus 
KAMTA PRASHAD AND OTHERS— 
DEFEXDAXTS—-RESPONDENTS. 

Pre-emplton—Hight af rendre to transfer property 
before pre-emption suit, 

Before a suit for pre-emption is instituted the ven- 
dee can deal with the property, he has bought, in any 
way he likes. Serhmaly Hukam Singh, 20 A, 100; 
Janki Pershad y Tahar Das, 21 A, 874 (F B), followed; 
Narain Singh vy, Parbat Singh, 23 A 247, Te) Pal v. 
Girdhart Tatl, 30 A. 180, Gobind Dayal v. Inayatallah 
TA, 775, referred to. 

Second appeal from the decision of the Sub- 
ordinate Judge of Ghazipur, dated 15th August 
1907. 

Qovind Prashad, for the Appellant. 

Sital Prasad Ghose, for the Respondent. 

Judgment,__This appeal raises an interest- 
ing and important question. The facts are 
shortly as follows:— 

On the 7th April 1904, three deeds were 
executed: (1) a sale-deed of 33 anna share 
in Mauza Gubni and a 10 pie share in 
Mauza Bhiti in favour of Adit Singh and 
others, (2) a snale-deed of crees in 
favour of Adit Singh 
mortgage by Adit Singh 
purchased property to 
the decrees. The prese 
on foot of the mortgage 
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of the respondents, Kamta Prashad and 
Girja Prashad, brought 8 suit for pre-emption 
basing their claim upon the galeto Adit Singh 
and others of the 7th of April 1904. They did 
not make the mortgagees under the mortgage 
from Adit Singh parties. The mortgage is, 
however, a registered deed. The lower 
appellate Court finds that when the defendants 
respondents pre-empted the property, they 
had notice of the mortgage: Mr. Sital 
Prashad, on behalf of the respondents, con- 
tends that this ought not to be regarded asa 
finding, that there was no issue in the Court 
of first instance upon this point, and that the 
Court hud no right to record any finding. I 
can find no justification for this contention. 
No objection was taken to the findings of th 
Court below by the respondents. I deal with\ 
the case on the basis of the lower appellate 
Conrt having found as a fact that the defend- 
ants respondents had notice of the mortgage 
when they sued for pre-emption. It is con- ` 
tended on behalf of the respondents that 
when the property was sold on the 7th of 
April 1904, their right of pre-emption arose, 
and that the vendee could not sell or deal 
-with the property so as to affect the rights 
of the pre-emptors until after the period of 
limitation had expired. [hey admit that the 
vendee could mortgage but contend that if a 
pre-emption suit was duly instituted the 
mortgage of the appellants fell with it. They 
contend that the right of pre-emption is not a 
right of re-purchase but is simply a right 
entitling the pre-emptor to be substituted for 
the vendee as purchaser and to stand im his 
shoes in respect of all rights and obligations 
arising from the sale under which they 
derive their title, See Teipal vy. Girdhari Lal 
(1). Mr. Sital Prashad also quotes, on behalf 
of the respondents, the Full Bench decision in 
Gobind Dayal v. Inayatullah (2). The appellants 
onthe other hand contend that the vendee has a 
perfect right to sell or otherwise denl with the 
property, he has bought, right upto the time the 
pre-emption snitis instituted and that it would 
be very unreasonable to hold that the pur- 
chaser who has purchased property must 
wait for a year before he canlegally deal 
with the same. Mr. Govind Prashad. for 
the appellants, quotes tho decisions in Serh 
Mal v. Hukam Singh (8) and Narain Singh 
arbat Singh (4), and a decision ofa Bench 
180 at 182. @ TA 775. — 
4) 23 A, 247, 
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of this Court in Allodad Khan v. Munshi Abdul 
Hakim, Second Appeal No. 724 of 1906, judg- 
ment delivered on 15th April 1907. In the first 
two cases it was held that where the pro- 
erty after being sold to strangers was re-sold 
the strangers to a co-sharer before suit, 
ve was no right of pre-emption. In the 
eportec case the property had been 1e-sold 
the suit-was instituted andthe Court 
ed the suit on the ground that the 
had sought io pre-empt only the 
c. Ifthe right of the pre-emptor is 
strict sense of the expression a right to 
stituted for the vendee, 1 caunot see 
the vendee can defeat his right by 
ing a second time. I think it follows 
m the decision in Serk Mal v. Hukam 
ngh (8) and the Full Bench case of Janki 
rasad v. [shar Das (5), that a vendee has a 
ight to deal with the property up to the time 
he pre-emption suit is brought. If this is 
so, the defendants are bound by the mortgage. 
It is not necessary in the present appeal to 
decide whether or not it is necessary for the 
pre-emptor to pre-empt the second sale or 
mortgage. Possibly it would have been 
sufficient in the present case if the pre-emptors 
had impleaded the mortgagees so that the 
sale price might not have been paid to their 
mortgagors behind their back. Theques- 
tion is by no means free from difficulty 
and I give my decision with consider- 
able hesitation. I alow the appeal, set 
aside the decree of the lower appellate 
Court and remand the case under Order 41 
Rule 23 for determination of the case on the 
merits. Vikerma Singh and Rajnath Singh, 
although they were brought on the record, 
have not been served, and are not bound by 
this decision. The learned Vakil for the 
appellants stated that he did not wish to take 
any steps to have them served. 

alppeal allowed. 
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Secoxn Crym Arrear No. 1573 or 1907. 
March 23. 1909. 


Present :—Mr. Justice Richarda. 
BACHAN LAL—J)JEPENDANT— 
APPELLANT 
versus 
Musammat POORAN KUNAR-— PLAINTIFE— 
RESPONDENT. 

Conal Procedure Code (Act V of 1905), s. 11—In- 
terest —Prerianu st Jor interest an 1ent—Suhsequrnt 
awt for interest on rent for a differert period —Rex 
judicata—Zenanoy Act (IL of 1901), +. 101—Nemisyinan 
of revenne—Thikader'’s lability to pay rent for the 1e- 
mission period on arrears of rent, 

Whero a Thikadar undertook to pay the Gorern- 
ment revenue, and also a fixed snm ay ient to the 
4Zamindar, he cannot claim exemption from payment 
of rent on the ground that tho Government hns remitted 
the reveune on condition that tho Zainindar should 
remit the tenants’ rent. Under section 101 of the Agra 
Tenancy Act, he is also hable to pay interest on arrears 
of rent. Tho fact that in a previous suit for re- 
covery of rent for a period other than that in the 
present suit it was decided that interest was not pay- 
able, does not operate as rev judirata. 

Second appeal from the decision of the Dis- 
trict Judge of Mainpori, dated 28th August 
1907. 

Gokul Prashad, for the Appellant. 

Govind Prashad, for the Respondent. 

Judgment.— This was a suit for arreara of 
rent on a thika. Under the terms of thika. 
the thikadar had to pay a sum of Rs. 700 odd to 
the Government for revenue. He was bound to 
pay Rs. 200 odd to the plaintiff. The rent 
was a fixed rent, and under the terms of the 
thika, the thtkadar realised the entire rents 
from the tenants, The only questions argued 
before mo were: (1) was the defendant entitl- 
ed to have the suit dismissed. The Govern- 
ment remitted the revenue, and the vents of 
the ordinary tonants had to be remitted by 
the zamindar as a consequence of the remis- 
sion of revenue by the Government. The 
defendant contends that he was unable to 
realise from the tenants,.and he accordingly 
claims that he should not be called upon to 
pay the rent reserved by the thika. This 
was the main point argued in the appeal. (2) 
The only other point was the question of 
interest, It is quite true that if the defend- 
ant were an ordinary tenant and were sued 
by the zamindar for rent, the fact that the 
samindar- had+taken the benefit of the Govern- 
ment remission of the revenue would be a 
good defence to the suit. But the defendant 
is not in the position of an ordinary tenant 
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He himself pays the revenue to the Govern- 
ment, and he himself got the benefit of the 
remission of revenue by the Government. His 
contract with the plaintiff was to pay a 
fixed rent over and above the Covernment 
revenue The plaintiff got no remission of 
Governnient revenue in vespect of the land 
held by the defendant. In fat years the 
defendant probably makes very substantial 
profit. In my opinion he cannot claim 
exemption from his rent merely on the 
ground that the Government remitted the 
revenue on condition that the zamindar should 
also remit the tenants’ rents. S. LOL of the 
Agra Tenancy Act provides that a tenant 
shall be Hable to pay interest at 1 per cent 
per mensem on all rent in arrear. It has not 
been suggested that the rent payable by the 
defendant does not come within the meaning 
of rent in that section, and accordingly prima 
facie the defendant was liable to interest. He. 
however, contends in one of his grounds of 
appeal that in the previous years he was sued 
for rent. In that year the Government had 
remitted 4 annas in the vupee Government 
revenue, and the defendant had pleaded in 
that previons litigation: (1) that he was 
entitled to a remission of proportionate amount 
in his vent, and (2) that no interest wus 
payable by him on arrears of rent. The Court 
decided that he was entitled to a remission of 
+ annas inthe rupee in respect of his rent, 
and also that interest was not payable. The 
plaintiff did not appeal, and the defendant 
contends that this previous decision operates 
as res judicata, Hae relies on the provisions 
of S. 11 of Act No. V of 1908 corresponding 
with section 13 of Act No. XTV of 1882. In 
my opinion the principle of res judicata does 
not apply. The matter directly and sub- 
stantially in issue in the former suit was the 
amount of rent payable for the particular 
period covered by that suit. The romission 
of Government revenue in that year was not 
the same as the remission in the present 
ease. The matter did not tum upon the 
construction of any legal document. I think 
that it would be extending considerably the 
doctrine of res judicata to hold that it applies 
to the circumstances of the present case. T 
dismiss the appeal with costs including fees 
on the higher scale. 
alppacl dismissed. 
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CALCUTTA HIGH COURT. 


Sevonp Civiu AppzaL No. 1513 or 1907. 
March 19, 1909. 
Present :——Mr. Justice Mookerjee and 
Mer. Justice Carndaff. 
DURSAN SINGH AND OTHERS-— DEFEN 
ANTS 1 to d APPELLANGS 
versus 
DURBEJOY SINGH—P.aintirF 
ANOTHER --DBFENDANTS—REsPOND 

Cuat Procedure Code (Act XIV of 1882). 
— Member af Mitakshara fanily— Right to 
that joint family property ww not liable to Le so 
extion—Co-parceners proper Lut not necessary 
— Declaration, wit for—Coat competent to yrth 
declaration than that sued for-- Second appeal, y 
Sor-~Miscausty uction of document. 

If the plaintiff asks for a relief larger than the f 
asserted by him would warrant, he would not ne 
sarily bo debarred altogether from any relief to w. 
on the facts proved he might be entitled. 

Although a member of a joint Witakshara fami 
may not be entitled to a declaration that he himsc 
is exclusively entitled to the subject matter of dispute 
yot he is entitled, as against a trespasser or a person 
who seeks wrongfully to seizo the property in execu- 
tion of a decree against a stranger, to recover possca- 
sion or to ask for a declaration that the properties ure 
not liable to be sold in execution as the properties of 
the alleged judgment-debtor, and in such a suit his 
to-parcenfy are proper but not necessary parties 

Moidin Kutti v. K ishnan, 10 M. 322, Paramasira v. 
Krishna, 14 M. 498, -Naranbhai v Ranchod, 26 B. 141 
and Buku v Puttu, 8 Bom. L R. 99, referred to 

Beejoyrath v. Luckhee Monee, 12 W. R. 248, dis- 
tinguished. 

When a plaintiff asks for a particular declaration 
and it is found that he 1g not entitled to it, the Court 
in ita digcretion is competent to grant him any other 
declaration. 

Lukhun Sing v. Nuffar Sing, 6 W. R. 311, Raj 
Kishore v. Hurree Mohun, 19 W. R 196 ‘and Bishxao 
Pershad v. Ram Coomar, 22 W. R. 2, tollowod 

The misconstruction of o document ix not neces- 
sarily a ground for second appeal, unless the document 
is ono which is the foundation of the suit The mere 
fact that some portion of the evidence 18 in writing 
and the Judge makes a mistake as to the meaning of 
it, does not afford a ground for special appeal, 

Nowdat Singh x. Chutter Dharee, 19 W. R. 223 and 
Aranda vy. Parbatinath, 4 C, L J. 198, followed. 


Appeal from the decree of the Sub-Judge 
of Patna, dated April 23, 1907, modifying 
that of the Munsif of that place dated July 
27, 1906. 

Dr. Rash Benary Ghose and Babu Digambar 
Chatterji, for the Appollants. 

Babus IT makah Mukherji 
Mohan Sen, for the Respondents. 

Judgment,...On the 9th October 1901, the 
first four defendants to this suit, now appel- 
lauts before this Court, commenced an action 
against the fifth defendant for recovery of 
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vent, and on the 14th March 1902, obtained 
a decree. About three years later they took 
out execution and attached the disputed 
lands as the holding of their judgment-debtor. 
On the 9th June 1905, the plaintiff preferred 
a claim under sec. 278, ©. P. O., upon the 
allegation that part of the Jands formed his 
ancestral tenancy, that the remainder had 
been purchased by him on the 10th January 
1901, and that no portion of the lands be- 
longed to the judgment-debtor of the decree- 
holders. The claim was rejected on the 31st 
Anus 1905 and on the 9th, September fol- 
lowing. the. plaintiff commenced this action 
under sec. 283 of the Code of Civil Procedure, 
for declaration that the disputed properties 
were owned by him, that the fifth defendant, 


: the judgment-debtor of the other defendants, 


had no interest therein, and that they were 
consequently not liable to be sold in execution 
at their instance ; he also asked for an injune- 
tion to restrain the decree-holders from pro- 
ceeding to execute the rent decree against the 
disputed properties. The claim was resisted 
by the first four defendants, who challenged 
the title of the plaintiff and asserted that the 
lands were comprised in the tenancy of the 
fifth defendant. The Court of first instance 
found in favour of the plaintiff that the fifth 
defendant had no title to any portion of the 
lands, which were, consequently, not liable to 
be sold in execution of the decree obtained 
by the first four defendants. The question, 
however, whether the plaintiff had acquired 
a valid title to a portion of the land by his 
alleged purchase, was left undecided and the 
decree in his favour merely declared that tho 
lands were not liable to be sold in execution. 
The Subordinate Judge on appeal held that 
the plaintiff had shown a good title only to 
the portion of the lands claimed by inheritance, 
and that he had no title to tho lands claimed 
by purchase, as he had failed to establish any 
title in his vondors. The Subordinate Judge, 
lowever; expressed an opinion that if the 
title of the vendors had been established, the 
plaintiff would have taken a good title as the 
lands were transferable by custom and usage. 
In this view of the matter, he modified the 
decree of the Court of first instance, declared 
the title of the plaintiff to the lands claimed 
by right of inheritance, and granted an 
injunction restraining the defendants from 
selling those lands in execution of their decree. 
The defendants have now appealed to this 
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Court, and on their behalf the decision of 
the Subordinate Judge hus been attacked on 
substantially three grounds, namely, first, 
that, as the plaintiff, on his own evidence, is 
not the exclusive owner of the lands claimed 
by inheritance, but has co-sharers who are no 


“parties to the suit, the suit has not been 


properly framed and should be dismissed ; 
secondly, that the Subordinate Judge has 
misconstrued the Khusra and misunderstood 
its bearing upon the question of title of the 
plaintiff, and thirdly, that the Subordinate 
Judge ought not to have expressed any opinion 
upon the question of transferability when 
he found as a matter fact that the vendors 
of the plaintiff had no title to transfer, 

In support of the first point taken on behalf 
of the appellants, it has been argued that 
although no objection was taken in the Court 
of first instance on the ground of defect of 
parties, sec. 84, C. C. P., is of no avail to the 
respondent inasmuch as it is not a case of 
mere non-joinder of parties but rather a case 
where the plaintiff has in reality failed to 
prove exclusive title as alleged by him and is, 
consequently, not entitled to the declaration 
he seeks. Reliance was placed in support of 
this contention upon the decision of this Court 
in the case of Beejoynath v. Luckhee Monee (1). 
It was contended, on the other hand, by the 
learned Vakil for the respondent that the 
objection ought not to be allowed to be taken 
at this stage as it was not taken in the Court 
of first instance, and further, that there was 
no substance in it, as upon the evidence on 
the record, the plaintiff held. the land as a 
member of a joint Mttakshara family and was, 
consequently, entitled to maintain the action 
for declaration even without the presence of 
his co-parceners. In our opinion, the view 
taken by both the Courts below that the 
objection as to defect of parties must be 
deemed to have been waived under sec. 34, 
C. ©. P., and, therefore, the title of the 
plaintiff is nob open to attack, cannot be 
supported. No doubt under that section all 
objections for want of parties have to be taken 
at the earliest possible opportunity and in 
all cases before the first hearing, and any such 
objection ? >t so taken is to be deemed to havo 
been waiv 1 by the defendant; but this pro- 
vision do s not entitle the plaintiff to a 
measure of relief larger than the right he 
really possesses. For instance, if A. sues for 

(1) 12 W. R. 248, ` 
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recovery of possession upon the allegation 
that he is the exclusive owner of the property 
but it is established by the evidence that he 
is entitled to only a half share and that the 
other half belongs to a co-owner, B., who is 
not a party to the suit, the mere omission of 
the defendant to take the objection, that B. 
ought to have been joined as a party defend- 
ant, would not entitle the plaintiff to obtain 
a decree for the whole. On the other hand, 
if there is no inconsistency between the 
pleading and the proof, A. would be” entitled 
to velief to the extent of the right established 
by him. See. 34, therefore, upon which re- 
Jiance was placed in the Courts below, is of no 
assistance to the plaintiff. We have to con- 
sider, whether in the circumstances which 
have been disclosed, he is entitled to obtain 
the declaration he seeks. Now, in the Court 
of first instance in the course of the exami- 
nation of the plaintiff, it transpired that 
be held the disputed lands jointly with his 
co-sharers, who had not been joined as 
parties to the suit and the existence of 
whose joint right had not been disclosed in 
the plaint. The same vovidence, however, 
showed that the plaintiff and his co-sharers 
formed members of a joint Mitakshara family. 
The question, therefore, arises for considera- 
tion whether the plaintiff alone is entitled to 
maintain a suit for declaration that the dis- 
puted lands do not belong to the fifth defend- 
ant and are not liable to be sold in execution 
of the decree obtained against him by the 
first four defendants, in other words, whether, 
if these facts are proved, the plaintiff is 
entitled to an injunction to restrain the decree- 
holders from executing their decree against 
these lands as the property of their judgment- 
debtor, In our opinion, the plaintiff is entitl- 
ed to the relief which he claims, although he 
may not be entitled to the declaration that 
ho himself is exclusively entitled to the 
subject matter of dispute. In the case of 
Motdin Kutti v. Krishnan (2), it was rule dby 
the learned Judges of the Madras High 
Court that when some of the junior members 
ofa Malabar ¢arwad, which is in some respects 
closely analogous to a joint Mitakshara family, 
sued to cancel certain mortgages executed by 
thar Karnaran, although all the members of 
the tarwad should have been joined actually 
or constructively, the objection as to non- 
joinder was not casential but merely formal, 
(2) 10 M. 822, 
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and that the plaintiffs, who were some of the 
members, were entitled to the declaration. 
Again in the case of Paramasivay. Krishna (3). 
it was ruled that where a suit is brought by 
one member of an undivided Hindu family 
to recover land, tho property of tho family, 
and no objection is taken at the heaving on 
the ground of the non-joinder of the plaintiff's 
co-parceners, 1b is not open to an unsuccessful 
defendant to raise such objection on appeal. 
Substantially the same view has been taken 
by the learned Judges of the Bombay High 
Court. Thus in Naranbhai Vaghjiblhas v. 
Ranchod Premchand (4), it was ruled by Sir 
Lawrence Jenkins, ©. J. and Mr. Justice 
Chandavarkar that, when the plaintiff, a 
member of a joint Hindu family, sued for 
exclusive possession of the land on the allega- 
tion that it was his property and had been 
illegally taken possession of by the defendants 
on the strength of purchase from a person 
who had no title, the plaintiff was entitled to 
succeed, even if it was established that he was 
nat the exclusive owner but held jointly with 
his co-parceners. This view was subsequent- 
ly affirmed by the same Court in Bhiku Rarlu 
v. Puttu (5), where it was pointed out that 
even though the plaintiff in his plaint may 
ask for exclusive possession, he may never- 
theless be allowed possession in common, for 
this does not involve any variance with the 
facts alleged in the plaint, but merely the 
correct determination of the relief appropriate 
on the facts established. If the plaintiff 
merely asks for a relief larger than the facts 
asserted by him would warrant, he would not 
necessarily be debarved altogether from any 
relief to which, on the facts proved, he might 
be entitled. In our opinion, looking to the ` 
position of a member of a joint Mitakshara 
family in relation to any portion of the family 
property, we must hold that he is entitled, as 
against n trespasser or a person, who secks 
wrongfully to seize the property in execution 
of a decree obtained against a stranger, to 
recover possession or to ask for a declaration 
that the properties are not liable to be sold 
in execution as the properties of the alleged 
judgment-debtor. Every membor of a Mitak- 
shaia family in the position of the present 
plaintiff is interested in the whole of the 
property, subject to the rights of his co-par- 
(3) 14 M. 498, 


3 26 B. 141, 
(5) 8 Bom. L, R. 9p. 
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ceners. If, therefore, » member finds that 
the property in which he is jointly interested 
ix about to be seized in execution as the pro- 
perty of a stranger who has no title therein, 
he is entitled to maintain an action to prevent 
the impending mischief. If the decree-holder 
insists that the co-parceners of the plaintiff 
should be bronght on the record and if the 
objection is taken in time, they may be added 
as party defendants ; but clearly the plaintiff 
is entitled to maintain the action and to obtain 
the necessary declaration, The case upon 
which ¥eliance was placed on behalf of the 
appellant Beejoynath Chatterjee v. Luckhee 
Monee Dabes (1) is obviously distinguish- 
able. In it, it was ruled that, when a plaint- 
jff in a suit asks for one thing. for instance, 
{exclusive possession, a Court onght not to 
give hım a decree because the defendant bas 
proved that he is entitled to another thing, 
for instance, joint possession. This, however, 
is not the nniversal rule, though it may hold 
good in the cireumstances of a particular 
case. The test to be applied is, whether 
there isa substantial variance between the 
pleading and the facts established. But we 
are clearly of opinion that it cannot be laid 
down as an inflexible rule of law that. when- 
ever the plaintiff asks for a particular de- 
claration ond it is found that he is not entitled 
to it, the Court is incompetent to grant him 
any other declaration. The view we take 
is amply supported by the decision of this 
Court in Lukhun Sing v. Nuffur Sing (6), 
Raj Kishore v. Huree Mohun (7) and Bishnoo 
Pershad v. Ram Coomar (8), in the last of 
which cases Mr. Justice Markby distinguish- 
ed his earlier decision in Beejoynath Chatterjee 
v. Luckhee Nonee Dabee (1), on the ground 
that the principle there laid down was appli- 
cable to declaratory suits. In our opinion, 
even in suits for declaration, the Court is 
quite competent in its discretion to give the 
plaintiff rehef not strictly identical with 
what he seeks in the plaint. In the case 
before us, howover, the substance of the 
oe an between the parties is not the 


f 


ise extent of the right of the plaintiff, 

the trne position of the fifth defendant. 

fie whole question is, whether the fifth 

fofendant ix the owner of the disputed pro- 

, perties and whether in execution of tho rent 
(6) 6W R 311 


ae 19 W. R 195. 
(8) 22 W. R. 2, 


INDIAN OASES. 5333 


decree obtained by the first four defendants, 
these are liable to be sold as the properties 
of the fifth defendant. It has been found 
concurrently by two Courts that as regards 
the portion of the lands claimed by the 
plaintiff as his ancestral property, the fifth 
defendant has no interest whatsoever, What- 
ever, therefore, the precise extent of the 
interest of the plaintiff may be, whether lie 
has a right to exclusive possession of the 
lands or ig bound to hold them along with 
his co-parceners, he is entitled to prevent the 
first four defendants from executing their 
decree against these lands as the properties 
of the fifth defendant. The view we take as 
to the position of a member of a Mitakshara 
family is in no way inconsistent with the 
yule laid down by this Cowt in Mir Tapurah 
Hossein v. Gopt Narayan (9), where it was 
held, upon principles applicable to cases of 
joint contractees, that when rent is due to 
members of a joint Hindu family, it is not 
open to the Karta alune tu maintain a suit 
for rent without joining the other members 
either as plaintiff or as defendant except when 
the tenant has admitted the Kama as the 
sole landlord. Hero the plaintiff doex not 
seek to recover any property from a person 
who holds under himself and the other mem- 
bers of the family, he merely seeks to prevent 
interference with the family property by a 
person who has no right to proceed against 
it, and in our opinion, he is quite competent 
to do so upon the principles we have explain- 
ed. Jf the first four defendants had con- 
tended in the Court of first instance at the 
earliest possible stage that the co-parceucrs of 
the plaintiff onght to be brought onthe record, 
so that they might not be exposed to the risk 
and expense of separate suits at the instance of 
each individual co-parcener, they might have 
been entitled to have the co-parceners added 
as party defendants. They have, however, 
omitted to take such objection, and so far as 
this aspect of the case is concerned, the pro- 
visions of sec. 3-4, C. P. C., would be clearly 
applicable. There is a well marked distinc- 
tion between non-joinder of necessary or 
indispensable partics, and non-joinder of 
proper but not indispensable parties; and 
where, as here, the parties omitted are ne- 
cessary only for the purpose of protecting the 
defendant from further litigation, the Court 
may, in its discretion. disregardthe objection, if 
(9) 70.1. J. 251, 
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not raised at the proper stage (Encyclopedia 
of Pleading and Practice Vol. 15, p. 690). As 
in the case before us, the plaintiff is entitled 
to maintain the action and to obtain the 
whole of the relief which has been granted 
to him, without the presence of his co-par- 
ceners, the decree ofthe Court below cannot 
be disturbed. We may further add that 
sec. 578,0. C. P., furnishes a complete answer 
to the argument of the appellants. We are 
not entitled to reverse the decrees of the 
Courts below on the ground that the co-par- 
ceners of the plaintiff have not been joined on 
the record unless we are satisfied that this 
omission has affected the merits of the case 
or the jurisdiction of the Court. In the 
events which have happened, the appellants 
have not been prejudiced in any Way by the 
omission of the plaintiff to make his co- 
parceners parties to the suit. The plaintiff 
has succeeded, and it has been established 
that the lands are not liable to be sold in 
execution of the rent decree. The appellants 
are not exposed to the risk of further litiga- 
tion because as a result of the decision of 
the Courts below, they will be permanently 
restrained from executing their decree against 
the disputed properties claimed by the 
plaintiff by right of inheritance. If we 
accede to the contention of the appellants, set 
aside the decrees of the Courts below, and 
remit the case for trial to the Court of first 
instance after making the co-owners of the 
plaintiff parties defendants to the suit, the 
plaintiff cannot possibly be benefited. We 
must in a case of this description look to the 
essential justice of the case, [Cockerell v. 
Dickens (10)], and keep in view the substance 
and merits rather than strict adherence to 


what, in the circumstances of the present: 


case, turns out to be a matter of form. 
Hunooman Pershad Pandey v. Mussanut 
Babooee Kundraj Munwar (11). On this 


ground also, we must hold that the first 
objection taken on behalf of the appellants 
TA be supported. See Hira Tal v. Ramjas 
(12). 

The second ground taken on behalf of the 
appellants raises a question of the inter- 
pretation of the Khusra. We are not quite 
convinced that this involves a question of 
law upon which the appellants are entitled 
a) 2M. I. A, 353. 


11) 6 M. I. A 393; 18 W. R, 81, 
12) 6 A. 67, 
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to invite the interference of this Court. It 
has been repeatedly ruled that the miscon- 
struction of a document is not necessarily a 
ground for second appeal, unless the docu- 
ment 18 one which is the foundation of the 
suit, being in the nature of a contract or 
document of title. The mere fact that some 
portion of the evidence is in writing and the 
Judge makes a mistake as to the meaning 
of it, does not afford a ground for special 
appeal. Nowbut Singh v. Chutter Dharee (18), 
Ananda v. Parbatinath (14). We are satisfied, 
however, that the effect of the Khusra has 
not been misunderstood. The Subordinate 
Judge interpreted the entries in it as 
showing that some of the plots stood in the 
name of Ram Bux Dihi and others in the 
name of Rambux Pahi and he concluded. 
without any evidence, if is contended on 
behalf of the appellants, that these persons 
were one and the same person. namely, the 
predecessor-in-interest of the plaintiff. On 
an examination of the Khusra, however, it 
appears that the plots stand in the name 
of Rambux Roy and some of them are des- 
ribed as Dihi lands and others as Pahi lands. 
The inference, therefore, drawn by the Subor- 
dinate Judge that these plots belonged at 
one time to an ancestor of the plaintiff is a 
fair one. His judgment, therefore, cannot 
be assailed on the ground of any error in 
this respect. 

The third ground taken on behalf of the 
appellant is to the effect that the Subordinate 
Judge onght not to have considered the 
question of transferability of occupancy 
holdings in view of his conclusion that the 
vendor of the plaintiff had no title to convey. 
The learned Vakil for the respondent has not 
argued that a finding on this point was me- 
cessary for the purpose of the present litiga- 
tion and he has no objection if a declaration 
to this effect is inserted in the decree. 

The result, therefore, is that a declaration 
will be made in the decree to the effect that 
the question of transferability of holdings is 
left open, subject to this modification, the 
decree of the Court of appeal below will be 
affirmed and this appeal dismissed with costs. 


Appeal dismissed, 
A 19 W. R. 228. 
(14) 40. L J. 198. 
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MADRAS HIGH COURT. 


Crvtu Mis, Appnats Nos. 107 ro 109 AND 180 ro 
132 or 1906. 
February 12, 1909. 
Present :—Sir Arnold White, Chief Justice, 
and Mr, Justice Abdur Rahim. 


SUBBARAYA ROWTHU MINDA 
NAINA R—Appenvant 
VEVSUS 
KUPPUSAMY ATYANGAR AND oTHERy— 
RESPONDENTS. 
L AND 
MUTHU KUMARASAMY—APPELLANT 
vEĚrSUuUS 
PPUSAMY ATYANGAR AND OTHERS— 


RESPONDENTS, 

Civil Procedine Code (Act XIV of 1882), g. 232, £66, 
73, 284—Madras High Court Civil Rules of Practice - - 
Tranafer of Property Act (IV of 1882 )——Application of è. 
273, OP. C. or Rule 184 where decree not attached -- 
Money decree includes mortgage decree —Sale of decree 
tn evocution not invilid~-Hypothecation of decree not 
#mvahd— Transfer of Property Act not exhaustive m deal- 
ing with securities. 

A mortgage decree, giving right to sell the mort- 
gaged property m case of default of payment of the 
decrotal amount, was mortgagod by tho decree-holder. 
The mortgagee of the decree sned on the basis of mort- 
‘gage in his favour, obtained a decree against his mort- 
gagor—the original mortgagee decree-holder—, pnr- 
chased the original decree in execution sale of his own 
decree and then, without asking for attachment of the 
original decree, proceeded to execute it against the 
original judgment-debtor. His judgment-debtor—-tho 
original mortgagee deerce-holder --rnised no objection 
to his executing the decree, 

Held, that in this caso sec, 273 of the Civil Proced- 
ure Code or sec. 184 of the Civil Rules of Practice 
had no application and, therefore, the decree can be 
execnted. 

Per Abdur Rahim, J —A. decree for money includes 
a flecree upon a mortgage. 

Section 273, Civ. P. C, does not contemplate tho 
sale of a money decreo in execution. But if such a sale 
takos place it is not altogether invalid aud without 
jurisdiction ; more so where the decree-holder raises no 
objection to his creditor bringing the decree to galo, 
In any case it is not open to the judgment-debtor to 
raise any objection so long as the decree against him 
romaing unsatisfied 

Section 273 and Rule 184 deal with casos where a 
decree 18 attached in execution. But where no at- 
tachment is asked for or necessary, as in enforcing 
an ordinary mortgage deeree ordering the sale of pro- 
perty, neither the section nor the rule has any appli- 
cation. Vaidhinadasamy dyyar vy. Somasundram Pail- 
lax, 28 M. 473, Nanchand v. Yenta, 28 B. 680; 
Mahomed Yusuf v Abdur Rahim Bepai,26 O 889; Fateh- 
chand yv Muhammad Bakhsh, 16 A. 259; Sultan Kuar v 
Gulzarı Lal, 2 A 290; Tiruvengada v. Vythiinga, 6 
M, 418, Jotindro Nath Chowdhry v Dwarka Nath Dey, 
200 111; Gopal Nanashet v Joharimal; Dada Balshet 
v Joharımal, 16 B 622; Gulzari Lal v Daya Ram, 9 
A 46; Balkrishna v. Masuma Bibi, & A. 142; Naigar 







Tunapa v. Bhaskar Par maya, 10 B. 444; Mallikarjunadu 
Betti v. Lingamurti Pantulu, 25 M. 244; referred to. 

There is nothing in the law to prevent a decreo- 
holder from pledging his decree as a collateral security 
and it is competent to a Court asked to enforce such 
a contract io order the sale of the property pledged. 

Transfer of Property Act doos not purport to deal 
exhaustively with the law relating to different forms 
of securities, and, inter alia it does not deal with pledges 
of decrees, tangible moveable property, Government 
Promissory Notes and Policies of Insurance &c. 

Per Arnold White, O. J—No order for the sale of 
the decree in favour of the original mortgagee was 
necogsary. 

Appeals against the orders of the Subordinate 
Judge’s Court of Kumbakonam, dated 20th April 
1906, in Execution Petition Register Nos. 255, 
257 and 256 of 1905 in Execution Petition 
Nos. 10, 12 and 10 in Original Suita Nos. 33 


of 1893, 35 of 1895 and 48 of 1893 respectively. 


Judgment, 

ARNOLD WHITE, C. J.—I agree with the con- 
clusion at which my learned brother has ar- 
rived in his judgment, which I have had the 
advantage of reading. 

It seems to me, however, that the order of 
the Subordinate Judge may be supported on 
this short ground. The Nadars mortgaged to 
the vespondents their mortgage interest under 
the decree which they (the Nadar) had 
obtained against the appellants. For the 
purpose of realizing their security the respond- 
ents brought a suit on the mortgage to them 
of the Nadars’ mortgage interest in the mort- 
gaged property. This mortgage interest under 
the decree obtained by the Nadars includes 
the right to sell the property in default of 
payment. It seems tome no order for the 
sale of the decree obtained by the Nadars 
against the appellants was necessary in order to 
enable the respondents to execute the decreo 
which they had obtained and I do not think 
that either section 273 of the Code of Civil 
Procedure or section 184 of the Civil Rules of 
Practice applies. 


I would dismiss the appeals with costs. 


ABDUR Ranm, J:—This appeal raises the 
question of the correctness of the order of 
the Subordinate Judge of Kumbakonam, dated 
the 20th April 1906, allowing on the applica- 
tion of Kuppusami Aiyangar, Chidambara 
Chettiar and Vairavan Chettiar, whom for 
brevity’s sake I shall call the Chetties, execu- 
tion of three mortgage decrees made in Origi- 
nal Suits Nos. 33 of 1893, 43 of 1893 and 35 
of 1895 against one Subbaraya Rowthu 
Minda Nainar and his son, the appellants be- 
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fore us. These decrees were obtained by 
certain persons, who may be shortly described 
as the Nadars, and were purchased by the 
Chetties, who now seek to execute them at a 
Court auction sale held on the 24th April 
1904. The sale was held in pursuance of a 
decree made on the 30th July 1902 in Suit 
No. 62 of 1901 instituted by the Chetties 
against the Nadars to enforce a hypothecation 
bond by which tho latter had pledged as securi- 
ty the mortgage decrees, which they held 
against the appellants. The Nadars, it ought 
to be mentioned, had contested that action on 
the ground, amongst others, that mortgage of 
a mortgage decree was invalid and could not 
be enforced. But the defence did not prevail 
and the Nadars preferred an appeal to this 
Court (Appeal No. 190 of 1902) against the 
judgment of the Lower Court. Pending the 
appeal, however, the decree of the first Court 
was executed and the hypothecated mortgage 
decrees were sold at the instance of the Chet- 
ties and bought by them with the lenve of the 
Court. The Nadars objected to the sale under 
section 311, Civil Procedure Code, but the 
objection was disallowed by an order dated 
the 21st October 1904 and they preferred an 
appeal to this Court against that order (Civil 
Miscellaneous Appeal No. 37 of 1905). When 
these two appeals of the Nadars (Appeal No. 
190 of 1902 and Civil Miscellaneous Appeal 
No. 37 of 1905) came on for hearing before 
us they arrived at an amicable settlement with 
the Chetties and a compromise decree was 
passed with sanction obtained from the Court 
as some of tho partics were minors. By this 
decree the sale to the Chetties, who abandoned 
their claim under the unsatisfied portion of 
their mortgage decree, was confirmed. The 
judgment-debtors of the Nadais, who are the 
appellants in the present appeal, were not 
parties to those appeals nor to the suit and 
the proceedings which gaverisetothem Now 
that the Chetties on the strength of their pur- 
chase at the Court sale seek to execute against 
the appellants the mortgage decrees, which the 
Nadars had originally obtained against them, 
the judgment-debtors try to resist execution 
on the ground—the only ground pressed upon 
us—that the sale did not pass any title to the 
Chetties. Their argument shortly statedis: a 
mortgage decree is a money decree; a money 
decree held by a judgment-debtor cambe made 
available for the satisfaction of his debts only 
in the mode prescribed by section 273, Civil 


Procedure Code; such a decree cannot be sold 
in execution as laid down by rule 184 of the 
Civil Rules of Practice, 1902 and that the sale 
in question was sale of a money decree in 
execution of a money decree and must, there- 
fore, be treated as a nullity and of no effect 
in law. In estimating the force of this argu- 


mentit has to be borne in mind that the Nadars, , 


whose decrees against the appellants, the Chet- 
ties, have bought, do not now question the 
validity of the sale. 

Now whether a mortgage decree which 
directs the defendant to pay a certain sum of 
money as well as directs the sale of the moi 
gaged property, as is the character of t 
decrees bought by the Chetties, is to be regar 
ed as a money decree depends on the connec 
tion in which the question arises. So far as it 
gives the first rehef there can bo no doubt 
that it 1s a money decree pure and simple and 
so fax as the other relief is concerned it is 
directed against certain specific property. But 
the right to-the last relief as well is givenas a 
mere means of realising the money to which 
the plaintiff is found to be entitled. When- 
ever, therefore, we find that the Legislature, 
in speaking of money decrees in a particular 
context, has in contemplation the ultimato 
end, which it is intended to reach by such de- 
crees, it would be right to hold that the des- 
cription applies to ordinary mortgage decrees. 
See Vaidhinadasamy Ayyar v. Somasundram 
Pillai (1). The Courts in considering the 
meaning of the word “money decree,’ as used in 
different contexts or even in the same context, 
have held different views and it is not neces- 
sary for tho decision of the present case to dis- 
cuss all these rulings. See the decisions with 
reference to section 4, Succession Certificate 
Act, reported in Nanchand v. Yenatca (2), 
Mahomed Yusuf v. Abdur Rahim Bepari (3) 
and Fatehchand v. Muhammad Bakhsh (4). 
For the purpose, however, of section 273, on 
which the learned pleader for the appellant 
mainly relies in support of his contention, 
supposing that it applies to the facts of this 
case, a decree for money, which is sought to 
be attached in execution, has been held in a 
number of cases to include a decree upon a 
mortgage, and the Courts have further ruled 
that tho effect of section 273 is to prohibit 


(1) 28 BL 478. 
2) 28 B. 680 
3) 26 O. 839. 
4) 16 A. 259, 
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the sale of a decree for money which has been 
attached in execution. See Sultan Kuar v. 
Gulzard Lal (5), Tirucengada v. Vythilinga 
(6); Jotindro Nath Chowdhry v. Dwarka Nath 
Dey (7): Gopal Nanashet v. Joharimal; Dada 
Balshet v. Joharimal (8). Taking the law on 
this point to be thus settled, I have next to 
consider what is the scope of the prohibition, 
does it make the sale held in spite of ita nul- 
lity so that it confers on the purchaser no 
title which he can enforce against the judg- 
ment-debtor P That would be the result if the 
prebthition can be said to be based on grounds 
of public policy or as striking at the juris- 
diction of the executing Court. But it would 
be otherwise if the provision of section 273 as 
suggested by Mr. P. R. Sundara Aiyar, who 
appeared for the Chetties, is intended only for 
the protection of the holder of the decree 
sought to be sold or of the person seeking 
execution against it. It is easy to conceive 
that it might be in the interest of either of 
them to insist that the decree should be execut- 
ed andthe money realised in execution be 
utilised in discharging the debt dne to the 
latter. On the other hand, the judgment- 
debtor under the decree, which is proceeded 
against, has in any event to satisfy the judg- 
ment outstanding against him and it can 
make no difference to him who puts it in force 
so long as he has not to pay twice over and 
whatever equities he has againsthis judgment- 
creditor are safe-guarded. 

Can it then be said that the prohibition 
contained in section 273 is founded on reasons 
of publie policy or is such as to oust the juris- 


diction of the Court to sell a decree in order, 


to discharge the debts of the decree-holder? 
I think it is not difficult to gather an answer 
to these questions from the different provi- 
sions of the Code of Civil Procedure bearing 
on the matter. Section 232 recognises that 
a money decree can be transferred by a volun- 
tary act of assignment and that it is capablo 
of devolving on others by the operation of law. 
In tho case of an assignment all that the law 
requires is that it must be made in writing. 
Section 266, Civil Procedure Code, lays down 
generally that all saleable property of the 
judgment-debtor which would apparently in- 
clude a decree for the payment of a sum of 


2A 290. 
6 M. 418. 
20 0. 111, 
16 B. 522, 
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money is liable to attachment and sale in 
execution, This provision only embodies the 
gencral rule of law which entitles a creditor 
in order to realise his judgment-debis to have 
recourse to whatever property 1s or may be 
made available for the benefit of the debtor. 
But the Legislature, for reasons apparently of 
public policy, has at the same time exempted 
certain descriptions of property, and rights, 
some of which at least aro transferable by a 
volnntary act of the owner, from compulsory 
sale, but a money decree is not on that list. 
Section 273, on tho other hand, does not say, 
in so many words, that a decree shall not be 
sold, though such a prohibition is inferred 
from its provisions as a matter of implication. 
This section primarily lays down how a decree 
for money can be attached and section 284 
gonerally lays down that whatever is attached 
may be sold. But in a case where the decree 
to be proceeded against was passed by the 
Court which passed the decree ‘sought. to be 
executed, section 273 says that the attachment 
shall be made by an order directing the 
execution of the former decree and that in 
other cases the attachment shall be by an 
order staying the execntion of the decree 
proceeded against unless and until the holder 
of the decree sought to -be executed applies 
for execution of the attached decree. No 
donbt this procedure does not contemplate the 
sale of a decree for money. And if we takeit, 
as has been held, that it also precludes the 
sale of a decree, such exclusion must be con- 
sidered as having the effect of an exception 
engrafted upon the general substantive rights 
of the creditor as recognised by section 266, 
Civil Procedure Code. Section 273 is a mero 
rule of procedure and I do not think we ought 
to give it or Rule 184, which merely embodies 
the effect of that section, a scope which would 
interfere with the provisions of section 266 
any further than is necessarily called for by 
its language. I think that it would be extend- 
ing the application of section 273 beyond all 
reasonable limits 1f we were to hold that it 
has the effect of rendering the sale of a decree 
for money held in execution altogether invalid 
and without jurisdiction. On the other hand 
it seems to be unreasonable that where no ob- 
jection is raised to such a sale by the holder 
of the decree or his creditor, who in this case 
has in fact brought about the sale, it should 
be open to the judgment-debtov under that 
decree to raise any objection. This view ig 
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warranted by the principle of the decisions 
reported in Grdzart Lal v. Daya Ram (9), 
Balkrishna v. Masuma Bibi (10) and Natgar 
Timapa v. Bhaskar Parmaya (11). No 
doubt in Ttrnvengada v. Vythtlinga (6), 
the facts of which were similar to the 
present case, tho objection to the execn- 
tion which was upheld was raised by the 
judgment-debtor but the question whether he 
was competent to raise such an objection, in 
the absence of any objection on the part of 
the person whose decree was sold, was not 
argued before the learned Judges, nor con- 
sidered by them. 

I have assumed go far that section 273 ap- 
plies, That section, however, seems to have 
no application to a case like this, where attach- 
ment of the decree was never asked for. The 
point for decision before the Full Bench in 
Mallikarjunadu Ketti v. Iangamurtt Pantulu 
(12), which is relied on by the learned 
pleader for the appellants in this connection, 
was whether sections 310 A and 311, Civil 
Procedure Code, applied to sales held in 
execution of a mortgage decree and in coming 
to a conclusion on that question the majority 
of the learned Judges held that an order under 
section 89, Transfer of Property Act, was 
substantially an order in execution of a decree. 
It may also well be that many of the provisions 
of the Civil Procedure Code as stated in that 
case apply to mortgage decrees. But in order 
to determine whether a particular section of 
that Code is applicable or not in a given case, 
one must have regard to its language as well 
as to its scope. Section 273 of the Civil Pro- 
cedure Code as well as rule 184 of the Civil 
Rules of Practice, as I have said, deal with 
cases where s decree is attached in execution 
but such a process would be wholly unneces- 
sary in enforcing on ordinary mortgage decree 
ordering sale of the property. If section 278 
applied, the result would be that if the holder 
of a mortgage decree—which in this connection 
we shall regard as a money decree—pledges it 
as security for his debts authorising the 
creditor to obtain an order for its sale in de- 
fault of payment, the Court cannot enforce 
such a contract, or, in other words, a mortgage 
decree cannot be pledged as security. We 
have not been referred to any authority in 


9) 9 A. 46. 

10) 6 A. 142, at p. 187 (P. C.) 
11) 10 B. 444, 

12) 25 M, 244. 
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support of such a proposition and I am not 
prepared to accord to section 273, Civil Pro- 
cedure, Code, which merely enacts a rule of 
procedure, a scope which would indirectly affect 
ap important question relating to the right of 
the decree-holder to deal with his rights under 
the decree. On the other hand section 2382, 
Civil Procedure Code, the langnage of which 
15 quite general, seems to me to recognise the 
validity of a pledge of a decree as sccurity no 
less than the validity of its sale. And there 
is nothing in reason why if a decree-holder 
can sell his decreo, he cannot make it security 
for his debts. It then follows that if there ds 
nothing in the law to prevent a decree-holder 
from pledging his decree as a collateral securi- 
ty, it must be within the competence of the 
Court, which is asked to enforce such a contract, 
to order the sale of the property pledged. But 
ibis said thatthe Transfer of Property Act makes 
no provision for such a transaction ; but that 
atatnte does not purport to deal exhaustively 
with the law relating to different forms of 
securities, for instance, it does not deal with 
pledges of tangible movable property, Govern- 
ment Promissory notes, policies of insurance 
and the ike. In cases not specifically dealt 
with by that Act the Court acts upon its general 
power of enforcing contracts. 

I think, therefore, that the petition of the 
Chetties for execution of a mortgage decree 
obtained by the Nadars has been rightly al- 
lowed by the lower Court and would dismiss 
these appeals with costs. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Crvi APPRAL No. 285 or 1908. 
March 20, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
ABDUL LATIF KHAN AND anorHER— 
PLAINtTIFES-—APPELLANTS 
Versus 
NIYAZ AHMAD KHAN—DeEFENDANT— 


RESPONDENT. 

Muhammadan Law—Sunni seot—Fraud—Husband 3 
coxsernt to marmnage obtained by fraxnd—Alarriage 
waralid—Uusband’s lability for dower, 

A Muhammadan girl of Surni sect was at the timo 
of hor marriage suffering from a serious illness of which 
she died before consummation. The husband was not 
aware of her illness at the time of the marriage, and 
the fact of illness was suppressed by tho father of the 
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girl. Held, that as the consent of tho husband was 
obtained by fraud, the marriage was invalid and 
that under the circumstances the husband was not 
hable to pay the dower of the deceased. 

Second appeal from the decision of the 
District Judge of Shahjahanpnr. 


Durga Charan Bannerji, for the Appellant. 

M.L. Agarwala (with him Damodar Das), for 
the Respondent. 

Judgment.—This appeal arises out of a 
suit brought bytwoofthe legal representatives 
of one Musammat Akbari, deceased, for n 
portion of her alleged dower. Musammat Akbari 
was married to the defendant on the 5th of Feb- 
ruary 1906. She died on the 28th of December 
1906, before consummation of the marriage. 
The plaintiff states that the amount of her dower 
was Rs. 20,000, that, asthe marriage was not 
consummated, only one-half of that amount is 
payable by the husband, and that the plaintiffs 
are entitled to a half of that half, namely to 
Rs. 5,000. This sum the plaintiffs seek to re- 
coverinthis suit. The Court of first instance dis- 
missed the suit and the decree of that Court was 
affirmed by the lower appellate Court. It has 
been found by the learned Judge that at the 
time of her marriage Musammat Akbari was 
suffering from a serious illness which pre- 
vented consummation of the marrige and that 
she died of that illness. It has also been found 
that the defendant, her husband, was not 
aware that she was suffering from that illness 
at the time of the marriage, and that the fact 
of the illness was suppressed by the father of 
the girl. On these findings the learned Judge 
has come to the conclusion that 
the consent of the husband was obtained by 
fraud. As according to the finding of the 
Court below, there was an active concealment 
of a fact which should have been brought to 
the notice of the husband in order to obtain 
his free consent to the marriage, a fraud was 
perpetrated on himat thetimeof the marriage. 
It is stated in Mr. Amir Ali's work on Muham- 
madan Law, VolumelLl p. 326, on the authori- 
ty of the Radd-ul-Mukhtar that “ when 
consent to a contract of marriage has beon 
obtained by force or fraud such marriage is 
invalid unless ratified”. He also lays down 
on the same page that a marriage contracted 
by a sick person is dependent on consum- 
mation so that if he die of that illness without 
consummation the contract is void and the 
woman har no right to dower or succession”. 
The authority for this view is the Sharaya, 


which is an authority on Shia Law by which 
the parties to this case are not governed, But 
Mr. Amir Ali also says on the same page that 
“It is needloss to add that there is very little 
difference on these points between the Shdas 
and the Sunnis”. The learned Vakil for appel- 
lant contends that this is the learned anthor’s 
own view only and that he has cited noauthori- 
ty in support of it. Thelearned Vakil, however, 
has not been able to refer us to any anthority 
which would justify us in coming to a different 
conclusion. He relics on thefollowing passage 
on page 405 of the same work. “If the wife, 
however, was suffering from some illness at the 
time of marriage which prevented consum- 
mation and eventually cansed her death, her 
right to the dower would be transmitted to her 
heirs’, and contends that this is inconsistent 
with the opinion expressed on page 326, as 
quoted above. We do notthinkthisigsso. What 
is referred to on pago 405 is the case of a 
valid marriage where there has been no fraud 
01 coercion. As we have pointed out above, 
if a marriage was procured by fraud, it is 
invalid. In this case acor ding to the finding 
of the Court below the marriage of the de- 
fendant with the deceased, Musammat Akbari, 
was the result ofa fraud perpetrated upon 
lim and, therefore,it was an invalid marriage. 
It necessarily follows that the defendant was 
not liable to pay the dower of the deceased 
and the plaintiffs’ snit has been rightly dis- 
missed. We dismiss the appeal with costs in- 
eluding fees on the higher scale. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Crvm APPRAL No. 1166 os 1907, 
March 10, 1909. 

Present :—Mr. Justice Brett and 
Mr. Justice Chitty. 

BEJOY SANKAR SIKDAR AND oranrs— 
PLAINTIFES——A PPELLANTS 
VETSUS 


RAJENDRA KUMAR BASU AND orners— 


DEFENDANTS-—RESPONDENTS. 

Landlord and Tenart—Co-sharer landlord Deeres 
against registered tenant— Sale in ereention af decres— 
Whole tenure dues not pass-—Interest of unregistered co- 
sharer tenints does not pass, 

The principle laid down with regard to a sale, held 
in execution of a decree for rent obtained by a frac- 
tonal co-sharer against certain persons as tenants, is 
that euch a decree can only bo executed as a money 
decree under the Code of Civil Procedure, and that, at 
a sale in execution of that decree, what passes to the 
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purchaser is the right, trtlo and interest of the judg- 
ment-debtors and nothing moro. 

Atra: Mollah v. Kulsxmannessa, 10 C. W. N. 176 
Doorga Dhur x. Huro Mohiree, 13 C.W.N 270; (1909) L 
L ©. 184; Matangini w. Srinath, 8 © L. J., 652; Jehan 
Krishna v. Brojo Lal, 30 I A. 81; 380 C. 550, fol- 
lowed 

Jeo Lal v, Gunga Pershad, 10 O 996 and Nitayi 
Behan v, Huri Gorinda, 26 C 677, distinguished 

Such a sale, even though a decree may be obtained 
against the registored tenants, passes only the right, 
title and interest of such registered tenants, and not 
the interest of their unregistered co-sharers AS 

I, 
= ere Dhur v. Huro Mohince, 13 C WN, 270, (1909) 
11 C 184, followed. 

Appeal from the decree of the District 
Judge of Faridpur, dated February 26. 1907, 
modifying that of the Sub-Judge of that dis- 
trict dated August 31. 1905. 

Dy, Rash Behary Ghose and Babus Nalini 
Ranjan Chatterji and Bidhu Bhushan Ganguly, 
for the Appellants. 

Mr. S. P. Sinha, 
Babus Basant Kumar Bose nnd Brojo 
Chaharararti, for the Respondents. 

Judgment, —The present appeal arises out of 
a suit brought by the plaintiffs appellants to 
recover possession of certain chur land after 
declaration of their title on the allegation 
that this land formed portion of a Howla, the 
whole of which they had purchased at an 
anction sale for arrears of rent brought against 

the registered tenants of the Howla. The 
plaintiffs are the proprietors of a 7 anna 
share of the talug in which the Howla is situ- 
ated and some of the defendants are the pro- 
prietors of the remaining 9 anna share of the 
talug, while the other defendants are the 
proprietors of a neighbouring talug. The de- 
fence set up by the defendants, who are the 
proprietors of the remaining 9 annas of the 
talug, was that, by the purchase in execution 
of the deerce for rent, the plaintiffs had not 
acquired a title to the whole of the holding 
and, therefore, they were not entitled to the 
whole of theland in suit; while the defend- 
ants who are the proprietors of the neighbour- 
ing talug, alleged that a certain portion of the 
land in suit fell outside the plaintiffs’ talug 
and within their talug. An enquiry seems 
to have been made by a Commissioner to 
ascertain whether the land in suit was included 
entirely within the talug of which the plaint- 
iffs are fractional proprietors or whether a 
portion of it fell outside the falug and within 
the talug of the defendants. After complet- 
jng the enquiry, the Commissioner prepared 


Advocate-General and 
l ml 


a map in which ho showed the land which 
fell within the talug of the plaintiffs and also 
the land which fell outside. With reference to 
the land which fell outside, the lower Courts 
held that the plaintiffs’ claim could not suc- 
ceed and we have nothing to do with it in this 
appeal. We have only to deal with the land 
which was found, on measurement, to fall 
within the talug of which the plaintiffs are 
the 7 anna fractional co-sharers and the main 
dispute in this Court has been between the 
plaintiffs, the 7 anna proprietors, and tho 
defendants who are the 9 anna proprietors of 
the talug. The points at issue between the 
partios in the lower Cgnrts appear to have 
been, first, whether under the sale, at which 
the plaintiffs purchased, the whole of the 
Howla passed or only a portion of it ; secondly, \ 
if only a portion of the Howla passed what 
was that portion and, fhirdly, whether any 
portion of the claini was barred by the 
doctrine of res judicata. Now, it seems that the 
plaintiffs in this case are the 7 annas frac. 
tional co-sharers of the taluq and they brought 
a suit against three persons, Ram Narain 
Guha, Annada Sundary and Raj Chandra 
Thakurta, to recover from them their share 
of the rent due in respect of the Hola and 
obtained a decree against those three persons 
and, in execution of that decree, put up the 
Howia to sale and themselves purchased. it.. 
The defendants in the lower Courts contended 
that what passed under the sale in execntion 
of the decree, which the plaintiffs obtained, 
was merely the share or right, title and 
interest of the three judgment-debtors in the 
Howla, and that the whole Howla did uot 
pass ; while, on behalf of the plaintiffs, it was 
argued that the whole Howla passed under the 
sale. Tho Conrt of first instance held that 
the whole Howla passed and that the case 
for the defendants that only a portion of it 
passed could not be accepted. That Court 
also held that in respect of no portion of the 
land in snit was the claim barred by ves judi- w. 
cata. On appeal, after the case had been 
remanded to the Court of firat instance for 
further findings, the lower Appellate Court 
has come to a directly contrary decision to 
that of the Court of first instance. The learn- 
ed District Judge has found that the whole 
tenure did not pass, that all that passed was 


the 4 anna share of Raj Chandra Thakurta, 
which was the only share which at the time 


of the sale Raj Chander, Ram Narain Guha 
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and Annada Sundary, the three judgment- 
debtors, had in the Howla and that the share 
of the other persons who were interested in 
tho Howla did not pass. He has also held 
that, in respect of certain lands which are 
> included in the present claim and which form- 
ed the subject of sut No. 37 of 1882, the 
claim of the plaintiffs was barred by tho 
doctrine of res judicata. The plaintiffs have, 
therefore, obtained a decree for a 4 anna 
share only of the land in suit as included in 
the Howla excluding the portion which form- 
edithe subject of the previous suit. 

Against this judgment and decree, the 
plarmtiffs have appealed and, in this Court 
the same contentions have been advanced as 
were advanced in the Court of first in- 
stance. 

16 has been found by the Lower <Appellate 
Court—and with those findings we are unable 
to interfere in second appeal—that the Howla 
oviginally belonged to Kali Sanker and Banga 
Chandra, who were brothers, each having an 
8 anna share in it. Kah Sanker had two 
sons, a natural son, Ram Narain and an 
adopted son, Golak. Golak married Mukta 
Keshi and Ram Narain married Rashmoni. 
Kali Sanker, during his life-time and during 
the life-time of his two sons, made a gift of 
the whole of his 8 anna share in the Howla 
to lis two daughters-in-law, 6 annas being 
given to Rashmoni, the wife of his natural 
son, and 2 annas to Mukta Keshi, the wife of his 
adopted son. Banga’s share devolved on his 
death upon his daughter Annada Sunday. 
Rashmoni had three sons of whom one pre- 
deceased her and, beforeher death, she exe- 
cuted a Will in favour of her sous giving her 
six anna share in the property to her two 
sons, Lalit and Sasi. After her death, Lalit 
and Sasi sold 2 annas out of their 6 annas in 
the Howla to the defendant No. 100, Guru 
Nath Gupta. Mukta Keshi sold the 2 annas 
which she had received by gift from Kali 
Sanker to Guru Nath and Annada Sundary 
also sold 4 annas out of her 8 aunas to Guru 
Nath. 
4 annas belonging to her to Raj Chunder, who 
was one of the defendants in the suit brought 
for recovery of rent by the present plaintiffs. 
According to these findings, therofore, the 
Howla was divided in the following manner: 
4 annas was the property of Lalit and Sasi, 
8 annas was the property of Guru Nath and 
4 annas was tho property of Raj Chunder. 


Annada Sundary sold the remaining ` 


The Court of first instance disbelieved tho 
genuineness and validity of the gift by Kali 
Sanker of his Sauna share to his two daughters- 
in-law; but, on appeal, the finding of that 
court on this point has been set aside and the 
learned District Judge, fox reasons given in 
his judgment, has come to the conclusion that 
the Hela was a genuine and bone fide tran- 
saction and that it created a good title in 
favour of Rashmoni and Mukta Keshi. With 
these findings, we ave unable to interfere in 
Second appeal. We, therefore, hold that, so 
far as the Heba was concerned, at the time 
of the sale under which the plaintiffs claim 
title, it was divided amongst the various per- 
sons in the manner which we have stated. 

The case for the plaintiffs has all along 
been and has been so argued before us that, 
though the Howla might possibly belong to the 
persons mentioned in the shares stated, still, 
when the plaintiffs, as landlords, brought a 
suit against Raj Chandra, Ram Narain and 
Annada Sundary, who were the only persons 
who had beon registered as tenants of the 
Howla and obtained a decree and, in execution 
of that decree, sold up the whole holding, the 
whole holding must be held to have passed to 
the plaintiffs by purchase in execution of that 
decree. It has been contended that, whether 
those three persons were the sole tenants or 
not, they, for the purposes of this case, re- 
presented the whole interest in the Howla, 
because, they must be taken to have been the 
representatives of the other proprietors of the 
Howla, who were uot vegistsred as tenants. In 
supportof this contention, the learned Pleaders 
for the appellants have relied on the cases of 
Jeo Lal Singh v. Gunga Pershad (1) and Nituyé 
Behari Saha Paramanich v. Hari Govinda 
Saha (2). It is contended that, on the authori- 
ty of those two decisions, we should hold 
that the learned District Judge erred in law 
in the view which he took that the three per- 
sons against whom the suit was brought did 
not represent the whole tenant interest in the 
holding. On behalf of the respondents the 
learned counsel has relied on the decisions of 
this Court inthe cases of Afraz Mollah v. 
Kulsumannessa Bibee (8), Doorga Dhur Biswas 
vy. Huro Mohinee Debi (4), Matangini Ohowdhu- 
rant v. Srinath Das (5) and Jiban Krishna 

n 10 C. 996, 

2) 26 0. 677. 

A 10 0. W. 

d) 18 C. W. 

9) 80. Ld. 


N. 176. 
N. 270 ; (1909) 1 L C. 184 
662, 
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Roy v. Brojo Lal Sen, (6). It is not necessary 
for us to deal at great length with these 
decisions but it is clear fromthe cases cited by 
the learned. counsel that the principle laid 
down by this Court with regard to a sale 
held in execution of a decree for rent obtained 
by a fractional co-sharer against certain per- 
sons as tenants is, that such a decree can only 
be executed as a money decree under the 
Code of Civil Procedure and that, at a sale in 
execution of that decree, what passes to the 
purchaser is the right, title and interest of 
the judgment-debtors and nothing more In 
thecaseof Dourga Dhur Bisuasy. Huro Mohines 
Debi (4), it has been distinctly laid down 
that, such a sale, even though a decree may 
be obtained against the registered tenants, 
passes only the right, title and interest of 
such registered tenants and not the interest 
of their unregistered co-sharers as well. The 
cases on which the learned pleader for tho 
appellants relies appear to us to be clearly 
distinguishable from the present case and we 
are unable to agree that the Court of first 
instance was right in holding that the three 
persons, who were suedfor rent as tenants in 
the holding, represented the whole body of 
tenants. In the case of Jeo Dal Singh v. 
Gunga Pershad (1), the tenants were members 
of an undivided Alifakshara family aud it 
was held that the persun who was registered 
as the tenant being the Karta of that family 
might be taken to be the representative of the 
vest of the family and that a decree obtained 
against him in a suit for rent would bind the 
rest of the family on the ground that he re- 
presented them. The case of Nitay’ Behati 
Saha Pramanick v. Hari Govinda Saha (2), dif- 
fers from the present case in that in that case 
the suit for vent was brought by the whole 
body of landlords and not, as in the present 
case, by the 7 anna fractional co-sharers 
and, further more, because the position of the 
defendants as representatives of the other 
tenants in the holding had, in other tran- 
sactions, been asserted and acknowledged. In 
the present case, the suit, in which the decree 
was obtained, in execution of which decree the 
plaintiffs made their purchase, was brought 
by the proprietors of the 7 anna interest 
only and it has been found by the lower ap- 
pelate Court that the persons against whom 
that decree was obtained were persons who 


(6) L. R. 30 I. A. 81 3 30 O. 550. 


had only a 4 anna interest in the holding. 
The District Judge has held that, in these 
circumstances, all that the plaintiffs are en- 
titled to is a decree declaring their title to a 
4 anna interest in the Howla und he has given 
them a decree to recover possession through 
tenants of a 4 nnna share only of the land 
within that Howla. We are of opinion that 
the view taken by Lower Appellate Court is 
correct and that the contention advanced on 
behalf of the appellants that the entire Howla 
passed under the sale cannot be sustained. 
This finding covers the first two points which 
have been raised and we have to consider the 
remaining point which is as regards the ques- 
tion of rea judicata. 


It has been contended on behalf of the ap- 
pellants that the Judge of the Lower Appellate 
Court erred in holding that, so far as the 
defendants Nos. 1 and 2 were concerned, the 
claim was barred by ves judicata in vespect of 
the land covered by Suit No. 37 of 1882, be- 
cause those defendants in their written state- 
ments alleged that they were not properly 
represented as parties either in the suit or in 
the appeal and, therefore, no questions were 
finally decided in that suit as between them 
and the present appellants. We cannot 
accept this contention as sound. That suit was 
apparently brought by the plaintiffs and they 
made the defendants Nos. 1 and 2 parties 
defendants in the suit. Their claim as regards 
certain lands was decreed but, as regards other 
lands, the suit was dismissed, and, in appeal- 
ing against that portion of the decree which 
dismissed a portion of their claim, the pre- 
sent appellants omitted to make the defend- 
ants Nos. land 2 parties respondents. The 
result, therefore, was that the decree which, 
stood in their name dismissing the plaintiffs’ 
suit in respect of certain lands became final. 
We think that the view which the learned 
Judge of the Lower Appellate Court has taken 
is quite correct and that the appellants have 
only themselves to blame if, so far as the 
laud covered by Suit No. 37 of 1882 is con- 
cerned, their present claim is barred by the 
result of that smt. We can find no reason 
for differing from tho finding of the learned 
District Judge on this point and this conten- 
tion urged in support of the appeal must, 
therefore, fail. 


The result, therefore, is that we affirm 
the judgment and decree of the Lower Ap- 
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pellate Conrt and dismiss this appeal with 
costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 
FULL BENCH, 


Juerters Patent APPRAL No. 6 or 1908. 
March 5, 1909. 
Present :—Gir Arnold White, Chief Justice. 
Mr, Justice Miller and Mr. Justice 
Abdur Rahim, 


KOLLIPARA SEETAPATY— APPELLANT 
versus 

KANKIPATY SUBBAYA—-RESPONDENT. 

Provincial Small Cause Courta Act (IX of 1887), 
a, 16-—Small t anse nut tried by UMnnsif on the original 
sided ppenl— Jurisdiction- -Ieriseon—Igh (arts 
power ut reriston to set aside decree passed without 
jurisdiction 

Where a Small Cause suit 1s tried by a Munsif on 
tho original pide and his decision ib reversed in appeal 
by the Subordinate Court, the High Court is bound to 
get aside the decree in appeal as having been passed 
without jurisdiction. padana Na a Vambudire v. 
Turu Embrandre, 27 M. 478, not followed, ; 

dtamasamy Chettiar v. R. G. Orr, 26, M. 176 and 
Shankarbhai y. Somabhat, 25 B. 417, approved 

Appeal under section 15 of the Letters 
Patent against the judgment of His Lordship 
Mr. Justice Wallis, dated 3rd January 1908 
in O.R.P. No. 444 of 1907, presented under 
section 622 of the Code of Civil Procedure to 
yevise the Decree of the Court of the Subordi- 
nate Judge of Kistna at Ellore, dated 16th 
January 1907, in Appeal Suit No. 7 of 1906, 
preferred against the Decree of the Court of 
the District Munsif of Ellore in Original Suit 
No. 385 of 1904. 


ORDER OF REFERENCE TO A FULL 
BENCH. 

SANKARAN Narr, J.—The plaintiff in O. N. 
No. 385 of 1904 on the file of the Court of 
the District Munsif of Ellore sued to recover 
Rs. 45 under an award made by an arbitra- 
tor under a muchilika executed by the parties. 
The defendant denied the reference and raised 
various other objections which were overruled 
by the District Munsif who passed a Decree 
iu favour of tho plaintiff. This decree was 
reversed on appeal by the Subordinate Judge 
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of Kllore who held that the reference was 
vague and the arbitrator, therefore, might 
have decided questions not referred to him 
for arbitration. The plaintiff applied to this 
Court under section 622, Civil Procedure Code, 
to set aside the Decree of the Subordinate 
Judge onthe ground that, as the suit was one 
cognizable by a Small Cause Court, no appeal 
lay to the Subordinate Judge and his decision 
was passed without any jurisdiction. 

The learned Judge who heard the Revision 
Petition, following the case in Parameshicaran 
Nambudiri v. Vishnu Embrandri (1), declined 
to interfere for the reason that the plaintiff 
himself instituted the suit on the original side 
aud could not, therefore, be heard to complain 
that the defendant filed an appeal against the 
Decree in the original suit. 

This is an appeal against his order. It is 
conceded on both sides that the suit ought to 
have been tried as a Small Cause suit. Section 
16 of the Provincial Small Cause Courts Act 
is in these terms: `“ Save as expressly provid- 
ed by this Act or by any other enactment for 
the time being in force, a suit cognizable by 
a Court of Small Causes shall not be tried 
by any other Court having jurisdiction within 
the local limits of the jurisdiction of the Court 
of Small Causes by which the suit is triable.” 
This section apparently only regulates the 
procedure and does not deprive the District 
Munsif of the jurisdiction vested in him by 
the Madras Civil Courts Act. However that 
may be, this has to be read with section 646 
(B), which gives power to the District Court to 
submit to the High Court for revision, the 
records in a suit erroneously decided by a 
subordinate Court under a mistake as to its 
jurisdiction. T agree with the decision of the 
Allahabad High Court in Lam Lal v. Kabul 
Singh (2), that the words, “by reason of er- 
roneously holding” in that section, imply that 
it is only when the question of jurisdiction is 
raised before the first Court that the parties 
are entitled under that section to request the 
District Judge to make a reference to the High 
Court. Before judgment, the Court may make 
the reference under section 646 (A), if it en- 
tertains any doubt as to the jurisdiction : after 
judgment the District Judge may refer, if he 
considers the decision of the first Court on the 
point of jurisdiction erroneous, and on refer- 
ence by the District Judge, the High Court 

(3) 27 M 479. 

(2) 25 A. 185. 
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“may pass such order as it thinks fit.” lt ix 
clear, therefore, that the decision of the Court 
of first instance is not to be set aside on the 
sole question of jurisdiction. 

L agree, therefore, with the learned Judges 
in Parameshwaran Nambudire v. Vishnun Em- 
bandré (1), that the principle of the express 
provision in 646 (B) should be followed in the 
exercise of the diseretion allowed by section 
622 and that we should not interfere solely on 
this ground with the decision of a Court of 
First Instance even when the question 
was raised and a fortiori when the qnestion 
was not raised 

Does the same principle apply in favour of 
the decision of an appellate Court’ In the 
case in Parameshwaran Nambudiri v. Vishnu 
Embrandi? (1), it was perhaps unnecessary to 
decide the point as the decision of the Appel- 
late Court confirmed the Decree of the first 
Court and. unless that decree was set aside, 
the petitioner before the High Court could not 
derive any benefit. 


Inthe case of Suresh Chunder Maitra v. 
Kristo Rangini Dasi (8), the Calcutta High 
Court have decided that we are to apply the 
same principle to the Appellate Courts. The 
learned Judges say: If no objection to jurisdic- 
tion is raised, the District Court is left to uct im 
exercise of its own discretion either to decide 
the appeal or to submit the case to the High 
Court.” They further add that, if the parties 
require it. the District Judge is bound to 
submit the case for the orders of the High 
Court. In the caso before ux the appeal was 
heard by the Subordinate Judge who has 
apparently no power to act under section 646 
(B). The learned Judges, it appears to me. 
have ignored the fact that the District Court 
under section 646 (B) does not act as a Court 
of appeal; that even in cases where no appeal 
lay or where no appeal is filed, the Court may 
or shall act under that section, and that sec- 
tion 646 (B) does not enable the High Court 
to deal with the decision of the appellate 
Judge onthemeritsof the case. For theserensons, 
I am of opinion that, in considering whether 
we ought to interfere with the Decree of an 
Appellate Court, no inference is to be drawn 
from section 646 (B). It stands to reason 
that a suit tried by the Munsif on the 
original side should not be sent to the same 
Munsif to be tried as a Small Cause suit, But 

(3) 21 ©, 249. 


INDIAN CASES. 


KOLLIPARA SHETAPATY V. KANKIPATY BUBBAYA. 


1909 


the same reasons do not obviously apply to a 
decision in appeal. 

Thsregarding section 646 (B), I amof opinion 
that in this vespect, the decisions in Shankar- 
bhai v, Somabhat (4) and Ramasamy Chettiar yv. 
R. G. Orr (5), so far as the appellate decision is 
concerned, should be followed and that the 
Decree of tbe lower appellate Court should be 
set aside and that of the Munsif bo restored 
with costs throughout. [ need hardly add 
that consent cannot give jurisdiction to the 
District Court. Ledgard v. Bull (6), Minakshi 
v. Subramanya. (7). 

But as the case Suresh Chunder Maitra v. 
Kristo Rangini Dasi (3), has received the appro- 
valof this Court in Parumeshiwaran Nambudiri 
V. Vishnu Embrandri (1), I wouldrefer to the 
Full Bench the following question —- 

“Where a Small Cause gnit is tried by the 
Munsif on the original side and his decision 
in appeal is reversed by the Subordinate 
Court, is the High Court bound to set aside 
the Decrec in appeal as having been passed 
without jurisdiction P” 

ABDUR RAHIM, J—-1 agree. 


OPINION :— 

We are unable to agree with the view taken 
by the learned Judges in Parameshiaran 
Nambudiri v. Vishnu Embrandri (1), as re- 
gards tho appellate decision in that case. As 
the decision of the Appellate Court in the 
case before us was made without jurisdiction, 
we think this Court is bound to set it aside. 
As regards the decision of the appellate Court, 
we think the cases Ramasamy Uhettiar v. R. G. 
Orr (5), and Shankarbhai v. Somabhai (4), 
were vightly decided. We would answer the 
question which has been referred to us in the 
affirmative. 

(4) 25 B. 417 

(5) 26 M 176 

(8) 9 A. 191 (P C). 

(7) 11 M. 26 (P.C). 
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SARDAR SHAH Y. HAJI. 
PUNJAB CHIEF COURT. 


Crvit Revision No. 1459 or 1908. 
October 30, 1908. 


Present :—-Sir William Clark, Kr., Chief 
A Judge. 
SARDAR SHAH AND OTHERS—JJEPENDANTS— 
PETITIONERS 
versus 
HAJI—PLAINTIEF—RESPONDENT. 

Limitation Act (XV of 1877), Sch. II, Arts. 44, 91— 
Muhammadan Law—Guardianand Ward—Cucele not a 
guardian-—Custom, proof of— Sule by de facto guardian 
is tord—Suit by ward to recour property sold—Limit- 
ation. 

instances of acquiescence in transfer by uncles of 
théir minor nephew’s property aro not sufficient to 
prove that an unclo 18, by custom, a lawful guardian 
of his minor nephew's property. Rahim Baksh v. 
Ghulam, 65 P R. 1898, relied upon. Sard Shah v. 
Abdullah Shah, 19 P. R 1902, distinguished. 

A Muhammadan uncle is not a guardian of his minor 
nephew within tho meaning of Art. 44, Sch. II of the 
Limitation Act. 

A sale by a Muhammadan uncle as de facto guardian 
of his minor nophew’s property is void ab initio and 
the minor is entitled to treatitas nullity, Mustu v. 
Nand Lal, 73 P. R.1890, (F B ), relied upon. Hoe is not 
bound to get aside suchalenation, nor to sue under either 
Art 44 or 91, Seh. II of the Limitation Act. 

Ghulam Rasul v. Ajab Gul. 37 P. B. 1891, and Hafiz 
Karim Bakhsh v. Musammat Begam Jun 52 P. R. 1896, 
referred to. 

Petition for revision of the order of Captain 
A. A. Irvine, Divisional Judge, Lahore Divi- 
sion, dated 27th May 1908. 

Messrs Lal Chand and Fazl-:-Husarn, for the 
Petitioners. 

Messrs Sukh Dial and Tirath Ram, for the 
Respondent. 

Judgment, —In 1896, Mahomda, the uncle of 
plaintiff, a minor and Musammat Mehran, 
sold 13 kanals 8% marlas of land for Rs. 250 to 
one Karam Bakhsh. 

Mahomda had one-fourth share, plaintiff 
one-fourth share, and Musammat Mehran half 
share in the land. 

Plaintiff, who was 23 years of age when he 
filed this suit, sues for possession of three- 
fourths of the land, namely his own one-fourth 
on the ground that his uncle had no power to 
sell his share, and for Musammat Mehran’s 
share, because she remarried six months after 
the sale, and had no necessity for the sale. 

The first question for consideration is whether 
plaintiff's claim as regards his one-fourth 
share is barred by limitation under Article 44, 
Schedule II, of the Limitation Act, that is 
whether Mahomda was plaintiff's guardian 
within the meaning of that article. 
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The powers of a de facto guardian were con- 
sidered bya Full Bench (Mastu v. Nand Lal 
(1)), and Mr. Justice Rivaz remarked : “The rulo 
to be deduced from these cases applicable io 
this province appears to be that in the absence 
of a special custom to the contrary, a de facio 
guardian, who is neither a near guardian by 
Muhammadan Law nor by appointment by the 
Oourt, cannot bind the mino1’s property by his 
acts of alienation.” 

This rule has been followed in the later 
decisions of this Court, 

An attempt was made in this case to prove 
that there was a custom admitting an uncle to 
alienate his minor nephew's property. I am 
unable to hold that the instances of acqui- 
escence in transfers by uncles of their minor ne- 
phews’ property prove acustom. In Rahim 
Baksh v. Ghulami (2), thesame view was taken. 
Said Shah v. Abdulla Shah (3) differs from 
this case, because there it was held that the 
record of rights appointed the brother guardian 
1.e., that there was a custom of appointing a 
brother as guardian. 

As I hold that in this case no such custom 
is proved, it follows that Mahomda was not a 
guardian within the meaning of Article 44. 

The sale by Mahomda of plaintiff's sharo 
was altogether void, and plaintiff was entitled 
to treat it as a nullity, and not bound to set it 
aside, nor to sue under either Article 44 or 91 
of Schedule II of the Limitation Act (vide 
Ghulam Rasul v. Ajab Gul (4) and Hafiz Karim 
Bakhsh v. Musammat Begam Jan (5). 

As regards Musanvmat Mehran’s half. It 
has been found by the Divisional Judge that 
it was not sold for necessity, and I see no 
reason for differing. Even if Musammat Mehran 
had a daughter to marry, it is not shown that 
this money was advanced for that purpose. 
The fact that Musammat Mehran remarried 
herself within six months of the sale makes it 
probable that she would try to raise what she 
could on the estate, before she lost it by re- 
marriage. 

The Divisional Judge, however, is in error in 
giving plaintiff a decree for the whole of Mu- 
sammat Mehran’s half share. Mahomda is 
entitled to half her share. 

I so far accept the revision as to give plaint- 


iff a decree for possession of his one-fourth 
1) 78 P. B., 1890, (F. B). 
2) 65 P. R., 1893. 


3) 19 P. R., 1902. 
4) 57 P. R., 1891. 
5) 52 P. R. 1890. 
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share and half of Musammat Mehran's half 
share, or altogether half of the property claim- 
ed. Under the circumstances of the cise. 
which has been financed for plaintiff by out- 
siders, I leave the parties to bear their own 
costs throughout. 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 906 or 1908. 
March 9, 1909. 

Present :—Mr. Justice Benson and Mr. Justice 
Sankaran Nair. 

SINNA TEVAN alias SINNA KARRUPAN 
TEVAN AND OTHERS—PRISONERS 
APPELLANTS 
versus 
EMPEROR. 

Criminal Procedure Code (ict V of 1898), ms. 297, 
298—Charge to Jury—Misdirection—Judge defining 
dacoity as robbery committed by more than fice per- 
SOs. 

Where a Sessions Judge, ina trial for dacoity, in 
the course of his summing up to the jury, told them 
that dacoity 18 robbery committed by more than five 
persons. instead of saying that it was robbery com- 
mitted by five or more persons :— 

Held, that it was a misdirection, but as it did not 
prejudice the accused but was favourablo to them, 
their conviction was not liable to bo quashed on that 
ground. 

Appeal against the sentences of the Court 
of the Additional Sessions Judge of Madura 
Division in Case No. 29 of the Calendar for 
1908. 

T. R. Rama Chandra Aryang, T. R. 
Krishnasawmy Aiyar and G. S. Rama Chandra 
Atyar, for Appellants. 

The Public Prosecutor, Qontra. 

Judgment,— The point urged before us in 
appeal is that there is a misdirection in the 
charge of the Sessions Judge to the jary in 
that he did not instruct the jury with suff- 
cient clearness that before he can find that 
there was a dacoity, they must be satisfied 
that there were at least five persons taking 
part in the offence, and that if any of those 
charged are acquitted they must be excluded 

_ in considering whether the evidence proves 
that the number of offenders was not less 
than five. 

Seven offenders were originally charged. 
Of these one was acquitted at the former trial, 
two were discharged by the Magistrate sub- 
sequently and one was acquitted at the pre- 
sent trial. But there is nothing to show that 
the jury took any acconnt of these as going to 
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In re MUNIRAMA REDDI. 


make up the number of five offenders. The 
Judge did explain the definition of dacoity 
and, in fact, explained it ina sense unduly 
favourable to the accused as regards the ques- 
tion of the number required to convert a rob- 
bery into a dacoity in that he told them that 
dacoity is robbery committed by more than 
five persons, whereas he should have said by 
five or more persons. We do not think that 
there is any reason to hold that there is a 
misdirection which prejudiced the accused 
nor do we regard the sentences as too severe. 
We, therefore, dismiss the appeal. 
Appeal dismissed. 





t 
MADRAS HIGH COURT. N 
CrimINaAL REFERENGE No. 3 or 1909. \ 
March 12, 1909. 
Present :-—Mr. Justice Munro. 


Inve MUNIRAMA REDDI—Accunmp. 
Oritminal Procedure Cude (Act V of 1898), 8. 340— 
Vakalatunma—Practioe—Procedure—Mamorandum of 


appearance, 

If a Pleader, representing a party in any Criminal 
proceeding, does uot file in Court a Vakalut from his 
client ho shall be required to file a memorandum 
of appearanco containing a declaration that he has 
been duly instructed to appear for the party whom 
he represents. Even that 1s not necessary whero the 
party 18 present in person along with his Vakil. 


Case referred for the orders of the High 
Court under section 438, Criminal Procedure 
Code by the District Magistrate of Salem in 
his letter, dated 21st December 1908. 

Order. Under Dis. No. 272 of 1907, 
whenever a pleader representing a party in any 
Criminal proceeding does not file in Court a 
Vakalath from his client, such pleader shall be 
required to file a memorandum of appearance 
containing a declaration that he had been 
duly instructed to appear for or on behalf of 
the party whom he claims to represent. In 
the present case it was not necessary for the 
Magistrate even to ask for this memorandum 
as the party was present in person along with 
his Vakil. The conviction and sentence are 
set aside and the Magistrate directed to give 
tho appellant’s Vakil an opportunity of being 
heard and to dispose of the appeal according 
to law. 

Conviction set aside and case returned. 
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MADRAS HIGH COURT. 
CRIMINAL Appear No, 67 or 1909, 
March 24, 1909. 

Present —Mr. Justice Benson and. 
Mr. Justice Miler. 
KUPPAN—PrisoneR—APPELLANT ` 
versus 


EMPEROR. 

Evidence Act (I of 1872); s, 30-—-Evidexce-— Confession 
of accused, how far evidence agumet co-accused—Ile- 
tracted confession—Ci minal Procedure Code (Act V 
of 1893), 8. 297-—-Failxre of Judge to matruct jury about 
the meugre evidentiary value of accused’s confession 
against co-accused—Murdrect ian 

The evidentiary value of a confession of an accused 
p as against his co-accused is on an even lower 
footing than the uncorroborated evidence of an ac- 
complice who can be subjected to cross-examination 
and whose evidence is given under the sanction of an 
oath. A conviction on such a confeasion alone is bad 
in law. 3 

TM. H. C, Rep. App 28, Reg. v. Ambigara Hulagu, 
1 M. 163and The Empress v. Ashootosh Ohucherbutty, 
4 O. 483, (F. B.) referred to 

Where, in a Sessions trial, the Judge failed to 
instruct the jury that the confession of an accused 
person was no evidence against his co-accusod — 

Held, that 1t amounted to a misdirechon 


Appeal against the sentence of the Court of 
Session of the Chinglepsat Division in Case 
No. 25 of the Calendar for 1908. 

Appellant was not represented. 

The Public Prosecutor for the Crown. 

Jadgment.—-There is no evidence against 
the appellant (2nd accused) except the evi- 
dence of the 8rd and 4th Prosecution wit- 
nesses and the confession of the Ist accused 
implicating the 2nd accused, which confes- 
sion was afterwards retracted. It seems to 
us clear that the evidence of the 3rd and 4th 
Prosecution witnesses cannot be regarded as 
trustworthy in view of the fact that the vil- 
lage Munsiff’s Court makes no reference to 
the seizure of the 2nd accused by those wit- 
nesses (as now alleged by them). On the 
contrary it says that the 3rd and 4th witnesses, 
pursued the other thief but were unable to 
catch him. The Sessions Judge should have 
instructed the jury that if they did not believe 
the evidence of the 8rd and 4th witnesses 
the implication of the 2nd accused by the con- 
fession of the lst accused would not be suffi- 
cient to justify a conviction. This was clearly 
ruled by this Court in Criminal Appeal No. 
806 of 1908 where, after referring to section 
30 of the Indian Evidence Act, the Court 
held that “the wording of the section shows 
that such a confession is merely to be an ele- 
ment in the consideration of all the facts of 
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the case, but does not do away with theneces- 
sity for other evidence. The statement of a 
co-accused is of less probative force than the 
evidence of an accomplice, for it is affected by 
all the inherent weakness of such evidence 
and it cannot be tested, as such evidence 
can by cross‘examination, nor is it given 
under the sanction of an oath. It is 
a general rule of practice that it is not 
safe to convict upon the uncorroborated evi- 
dence of an accomplice, and the confession of 
a co-accused is on an even lower footing. A 
conviction on such a confession alone has long 
been held to be a case of “no evidence and 
bad in law.” Madras Righ Court Proceedings, 
Q4th March 1878 (1) ; Reg. v. Ambigara Hulagu 
(2) ; The Empress v. Ashootosh Ohuckerbutty (8). 
The Sessions Judge should have directed 
the jury accordingly and told them to acquit 
the 4th accused.” 4 

The omission of the Sessions Judge in the 
present case to give an instruction to the jury 
in the sense above stated was, in our opinion, 
a clear misdirection and we think that it has 
also in fact led to a failure of justice, for tho 
evidence of the 3rd and 4th Prosecution 
witnesses is not, in our opinion, trustworthy. 
We must, therefore, set aside the conviction 
and acquit the appellant, Kuppan, and direct 
his release as far as this charge is con- 
cerned. 


‘ Conviction set aside. 
(1) 7M. H 0. R., App. 25. 

(2) 1 M, 163. 

(3) 4 O., 488. 





MADRAS HIGH COURT. 
CRIMINAL MISCELLANEOUS Petitions Nos. 
250 & 251 or 1908. 

March 25, 1909. 
_ Present :—Mr. Justice Benson and 
Mr. Justice Miller. 
FAKIR MOHIDEEN ano KADIR 
MURAH- PPEITTIONERS 
VErsSus 


F. HARTNETT—RESPONDENT. 
Criminal Procedure Code (Act Y of 1898), 8. 195— 
Penal Code (Act XLV of 1860), 8. 193—Perjury—Sanc- 
tion to prosecute—( ontracdictot y statements made before 


Polsce Officer and Magistiate—Sanction by Magistrato | 


in respect of one of auch statements. 

The Chief Premdency Magistrate granted sanction 
to prosecute the accused in respect of contradictory 
statements made by him before a Police Officer, making 
aninvestigation, and before himself, in the course of an 
enquiry, on the ground that one or other of such state- 
ments was false to the knowledge of the accused :—~ 


548 


INDIAN OASES. 


[1909 


MATATHIL POKKAR V. NALLOOR ASSEN KUTTY HAJEE. 


Heid, that tho sanction was sufficient to meet tho 
requirements of section 195, Criminal Procedure Code, 
though no sanction was required to be given in ros- 
pect of the false statemont before the Police Officer. 


Application praying the High Court to re- 
voke the sanction of the petitioners herein, 
granted by the Chief Presidency Magistrate, 
Madras, for an offence under section 193, 
Indian Penal Code, in applications Nos. 6,456 
and 6,457 of 1908, respectively. 

F. R. Osborne and R. Kuppusawmy Iyer, 
for the Petitioners. 

Mr. Grant (Crown Prosecutor), for the 
Crown. i 

Judgment. — In Criminal M. P. 250 of 1908. 

The complaint against the accused is. that 
on the llth June last, the accused made a 
certain statement to the Police Officor making 
an investigation under section 174, Criminal 
Procedure Code, as amended by Act V of 
1887, and that on 6th July last ho made an- 
other statement to the Chief Presidency 
Magistrate in the course of an enquiry into a 
certain case and that the two statements are 
so contradictory that the accused must neces- 
sarily be guilty of an offence under section 
193, Indian Penal Code, in respect of oné or 
other of the statements. 

The Chief Presidency Magistrate gave 
sanction for the prosecution on the above 
complaint. We are asked to say that the 
sentence is invalid and to revoke it. 

We do not find any ground for interference. 

So far as the complaint is that the state- 
ment before the Police Officer is or may be 
false, no sanction is required; and any sanc- 
tion given by the Magistrate may be treated 
as surplusage. 

So far as the complaint is that the state- 
ment before the Magistrate is or may be false, 
the Chief Presidency Magistrate has given 
sanction. 

No authority has been quoted before us to 
show that such a sanction is not sufficient to 
meet the requirements of section 195, Crimi- 
nal Procedure Code, in a case like the present. 
We think it is sufficient and dismiss the peti- 
tion. 

In Orieminal M. P. No. 125 of 1908. 

For the like reasons as are recorded above 
we dismiss this petition also. 

Petition dismissed. 


MADRAS HIGH COURT. 


Sevonp Civ Arrera No. 1477 or 1907. 
February 23, 1909. 
Present:—Mr. Justice Munro and Mr. 
Justice Abdur Rahim. 
MATATHIL POKKAR—ApPELLANT 

~ Versus 
NALLOOR ASSEN KUTTY HAJEE— 


RESPONDENT. 

Fraud—Suit to set usde decire alleged to hare leca 
obtained by fraut—-Plaintif s claim supported by 
some false eviderce— Whether suficient to mrabidate 
decrer, 

A decree obtained by a plaintiff ig not liable to be 
set aside on the ground of fraud mercly because 
some false e:vdence had been given on the sido of tho 
plaintiff. It must be shown further that the ovidence 
had substantially influenced the judgment. Venkata ppa 
Nuick v, Subla Naick, 29 M. 179, referred to. \ 


Second Appeal against the decree of the ` 
District Court of ‘North Malabar, in A. S. 
No. 25 of 1907, presented against the decree” 
of the District Munsif of Badegaran, in 
O. 5. No. 817 of 1905. 

Mr. J. L. Rosarto, for the Appellant. 

Dr. S. Swaminathan with Mr, T. Richmond, 
for the Respondent. 

Judgment—tIf there were reason to 
suppose that the false statement of the Ist 
defendant that he was not a benamidar 
substantially influenced the Subordinate 
Judge in giving the decree now sought to 
be fet aside, then we should agree with 
the Lower Appellate Court and dismiss 
the second appeal. But reading Exhibit II, 
the judgment of the Subordinate Judge, 
we find no reference whatever is made to 
the above false statement. The Subordinate 
Jadge solely on the strength of the 
fact that the sale certificate stood in the 
name of the Ist defendant, plaintiff in that 
case, cast the burden of proof upon the Ist 
defendant in that case, and as the burden 
was not discharged gave a decree for the 
plaintiff in that case. He would apparently 
have given the same decree even if the 
plaintiff in that case had not gone into 
the box. In Venkatappa Naick v. Subba 
Naick (1) there seems to have been no 
question that the perjury led to the passing 
of the decree. We are not prepared to 
hold that a decree obtained by a plaintiff 
is liable to be set aside merely because some 
false evidence has been given on the side 
of the plaintiff. It must be shown further 


that the evidence substantially influenced 
(1) 20 M, 179. 
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the judgment: We, therefore, reverse the 
decree of the District Judge and restore 
the decree of the District Munsif with costa 
in this and the Lower Appellate Court. 

Decree reversed. 


rm, 


CALCUTTA HIGH COURT, 
Reaucar Ort APPEAT No. 172 or 1907. 
March 9, 1909, 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

ANANDA KISHORE CHOWDHURY AND 
OTHERS—PrAINTIFFS— APPELLANTS 
VETEUS 


DAIJI THAKURANI—Dsrenpaxt— 


RESPONDENT. ` 

Partition—Suitfon declaratum that Collector had no 
Jurisdiction to purtition—Estates Partition Act (VIII 
B. C. of 1870), st. 12, 24, 26, 81,140-—Estates Partition 
Act (B. C. Vof 1897),% 2 cl. (0)—Limitation Act 
(XV of 1877), Beh. 11, Art, 1£—Juresdiction, order 
terthout, andlity— Heidance—Possessiwn —Entry in l- 
lectors order-zheet —Suit not to bs affected by subsequent 
erent—Plarat, amendment of. 

Where partition proceedings wero commenced be- 
fore the Collector m 1884 and an order under sec. 63 
of Act VIII (B. C.) of 1876, was made bofore 1897; 
held, that all subsequent proceedings for partition 
must be carried on under that Act as if Act V (B. 0.) 
of 1897 had not been passed. 

Therefore, the question of the maintainability of a 
suit for a declaration that the properties were private- 
ly partitioned and could not be partinoned by the 
Collector onght to be determined with reference to 
Act VIII (B. 0.) of 1876. 

A decision of the Revenue authorities upon the 
question of the reality of an alleged private partition 
is not conclnsive betweon the partics and the Civil 
Court has jurisdiction to set it aside. 

From socs. 24 and 26 of Act VIII (B C.) of 1876, 
it is olear that a title suit is not barred during the 
partition proceedings, but that the decreo of the Civil 
Court is to be subject to the result of those proceed- 
ings. 

An order mado without jurisdiction is a nullity and 
need not be get aside, Talon Singh w, Purna Chandar, 
24 O. 149, Ray Chandra, y, Farijuddin, 82 C. 716, and 
Alimuddia v, Tshan Chandra 83 O 693 followed. 
Parbati Nath v. Raymohun, 29 O. 867, distinguished. 

Therefore, if it is established that there was a private 
partition, the order of tho Collector was without 
jurisdiction in view of sec 12 of Act VIIL of 1876, 
and a snit to have such order seb aside will not be 
barred under Art. 14 of the Limitation Act of 1877. 

An entry in tho order sheet of the Collector is no 
evidonce that a party is in possession. 

Mir Tapurah Hossein v. Gop Narayan, 7 C. L. J. 251, 
followed. É 

A suit cannot bo affected by an ovent which hap- 
pened during its pendency 

Ram Ratan v. Mohant Sahu, 6C L.J. 74, Waman- 
rao y. Rustomji, 21 B, 701, referred to. 

But the plaintiff will be entitled to ask for leave to 
amend the plaint so as to make it appropriate to the 


suit. Jugdeo Singh v Habibullah, 6 O. L J. 612 
followed. Raj Narain Das v. Shama Nando Das, 26 C 
845, has been subsequently set amdo on review; See 
83 O 1862. 


Appeal from the decree of the Sub-Judge 
of Darbhanga. dated March 9, 1907. 


Babus Jogesh Chandra Roy and Rajendra 
Chandra Guha, for the Appellants. 


Babu Satis Chandra Ghose, for the Res- 
pondent. ` 


Judgment.— This is an appeal on behalf 
of the plaintiffs in a suit for declaration that 
the immoveable properties which form the 
subject matter of litigation had been private- 
ly partitioned and could not form the subject 
matter of partition by the Collector under the 
Estates Partition Act. There has been no 
investigation into the facts of the case but the 
Subordinate Judge has dismissed the snit on 
several preliminary grounds namely, first, 
that the suit was not maintainable under the 
provisions of Act V of 1897; secondly, that it 
was barred by limitation under section 25 of 
that Act; thirdly, that under section 119 of 
the Act the plaintiffs were precluded from 
questioning the validity of the order for parti- 
tion made by the Revenue Court; and fowrthly 
that the suit was barred under section 42 of 
the Specific Relief Act. 

The plaintiffs have appealed to this Court 
and on their behalf it has been contended that 
the view taken by the Subordinate Judge on 
each of the above points is erroneous and that 
the case ought to be tried on the merits. In 
our opinion, this contention is well-founded 
and must prevail. 

It is obvious as regards the first ground 
that the Subordinate Judge has committed a 
serious error in applying the provisions of 
Act V of 1897 to the circumstances of this 
case. It appears that proceedings were com- 
menced before the Collector for partition of 
the estate so far back as 1884, and from the 
papers placed before us, it is fairly clear that 
the order under section 68 of Act VIII of 
1876, which was in forco when the partition 
proceedings were commenced, must have been 
made before 1897, when the act now in force 
came into operation. We hold, therfore, that 
under section 2 clause (b) of Act V of 1897, 
all subsequent proceedings for partition must 
be carried on under Act VIH of 1876, as if 
Act V of 1897 had not been passed. It 
follows, consequently, that the Subordinate 
Judge ought to have determined the question 
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of the maintainablity of the suit with re- 
ference to the provisions, not of Act V of 
1897, but of Act VIII of 1876. Now, let us 
turn fora moment to the provisions of Act 
VIII of 1876 and see whether the pre- 
sent suit is barred. Section 12 of Act VIII 
of 1876, provides that no partition of an 
estate, in which private division has already 
been made, is tobe made by the Collector 
except on a joint petition of all the proprie- 
tors or by an order of the Civil Court. In 
other words, in a case in which it is estab- 
lished that an estate has been privately parti- 
tioned, the Collector has no jurisdiction to 
partition it again under the Estates Partition 
Act except in one or other of two contingen- 
cies namely, either upon the joint petition of 
all the proprietors or by the -order of the 
Civil Court. Section 21 provides that, if in 
the opinion of the Collector the application 
for partition fulfils the requirements of sec- 
tions 18 and 19, that is, is in proper form and 
is accompained by the necessary documents, 
and if in his judgment there does not appear 
to be any objection to the making of the 
partition, he may invite objections thereto. 
One of the objections may be under section 
12 of the Act; for any of the proprietors 
upon issue of notice under section 21 may 
appear before the Collector and contend that 
he has no jurisdiction to make the partition 
in view of the provisions of section 12. If 
such objection is taken, it may be allowed by 
the Collector under section 23 or it may be 
overruled by him under section 31. In the 
latter contingency, the Collector directs that 
the application be admitted and declares the 
estate to be under partition. In the case be- 
fore us, so far as wecan gather from the 
materials on the record, an objection was 
taken that in view of the provisions of scction 
12, the Collector had no jurisdiction to make 
the partition. The allegation that there had 
been a private partition was challenged, and 
it was determined by the Collector, and ulti- 
mately by the Board of Revenue, that the 
private partition set up was not established 
and that consequently there was no bar to the 
partition of tho estate. This order appears 
to have been made so far back as the 29th 
April 1886. It is now contended by the res- 
pondent that the decision of the Revenue 
authorities upon the question of the reality of 
the alleged private partition is conclusive 
between the parties and that the Civil Court 


has no jurisdiction to investigate whether or 
not it was competent to the Collector to make 
the partition in view of the provisions of 
section 12. In support of this view, reliance 
is placed upon the provisions of section 149 
of Act VIIT of 1876. In our opinion the 
section mentioned is of no assistance to the 
respondent. That section provides that cer- 
tain specified orders are not liable to be con- 
tested or set aside by a suit inthe Civil 
Court. An order under section 31, overrul- 
ing an objection taken under section 21 to the 
effect that the partition cannot proceed in 
view of the provisions of section 12. does not 
fall within the scope of section 149. lt is 
suggested by the learned Vakil for the res- 
pondent that, as an order under the first ' 
clause of section 32 cannot be challenged in a 
Civil Court, an order under section 31 also 
must by implication be taken to fall within 
the scope of section 149. There is obviously 
no foundation for this contention. On the 
other hand, the very circumstance that orders 
under sections 11 and 32 are expressly exclud- 
ed from the cognizance of the Civil Court, 
makes it fairly obvious that an order, under 
section 31, of the description now before us, 
was not intended to be excluded from 
challenge in a Civil Court. In our opinion 
the policy which underlies section 149 is 
clearly against the contention of the respond- 
ent. The object obviously is to exclude the 
jurisdiction of the Civil Court in cases where 
the question relates to the division of the 
Government revenue or to the details of the 
partition. Where, however, the question 
raised goes to the very root of the matter and 
relates to the jurisdiction of the Collector to 
make a partition in spite of the provisions of 
section 12 of the Act, it is impossible to hold 
that the Civil Court is not competent to de- 
cide the matter in controversy between the 
parties. The view taken by the Subordinate 
Judge that the suit is not maintainable can- 
not, therefore, be supported. 

The second ground upon which the Subordi- 
nate Judge has dismissed the suit is that it is 
barred by limitation under section 25 of the 
Estates Partition Act. Here also the Sub- 
ordinate Jndge has fallen into error in rely- 
ing upon the provisions of Act V of 1897, 
The question, however, remains whether the 
suit is barred under the corresponding sec- 
tion of Act VITI of 1876. Section 26 of that 
Act provides that no suit instituted in a Civil 
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Court by any person claiming any righ tyr 
title in the parent state after the lapse of 
four months from the issue of an order of the 
Collector under clauses (a) and (b) of section 
24, or after the lapse of four months from the 
issue of an order of the Collector under 
section 31 declaring the estate to be under 
partition, shall avail to stay or affect the pro- 
gress of any proceedings which shall have 
been taken under the Act for the partition of 
the estate; and all rights which may be con- 
ferred on any person by the final decree in 
such suit shall be subject to such proceedings 
in the manner hereinafter provided. This 
section has to be read with the provisions of 
section 24 and if the two sections are taken 
together, there cannot, in our opinion, be any 
doubt that section 26 has no application to 
the circumstances of the present case. Sec- 
tion 24 prescribes the procedure to be followed 
when the objection raises any question of title 
or Tight. Section 26, then, provides that if 
the objector institutes a suit to have his title 
or right established and if he succeeds in the 
litigation, the decree of the Civil Court is to 
be subject to the result of the partition pro- 
ceedings before the Collector ; in othor words, 
the successful litigant before the Civil Court 
takes the allotment which would otherwise 
have fallen to his opponent. It is clear, 
therefore, that the suit is not barred by the 
provisions of section 26 of Act VIII of 1876, 
nor can it be suggested that the snit is barred 
under the provisions of Article 14 of the Lim- 
itation Act. That article no donbt provides 
that a suit to set aside any act or order of an 
officer of Government in his official capacity, 
not otherwise expressly provided for, must be 
commenced within a year from the date of 
the Act or order. It has been held, however, 
in the cases of Laloo Singh v. Purna Chander 
Banerjee (1), Raj Chandra Roy v. Fazijuddin 
Hossein (2), Narendra Lal Khan v. Jogi Hari 
(3) and Alimuddin v. Ishan Chandra Dey (4), 
that an order made without jurisdiction is a 
nullity and need not ba set aside; to an order 
of this description, Article 14 has no appli- 
cation. The case of Parbati Nath Dutt v. 
Rajmohan Dutt (5), in which an apprently 
contrary view was taken, 1s really distinguish- 


able. In that case it was held that a suit 
(1) 24 C. 149. 
(2) 82 0, 716 
(3) 82 0. 1107. 
(4) 33 C 693. 
(5) 29 C., 867, 


oba party to an enquiry under section 116 of 
Act VIII of 1876, (against whom there has 
been an adverse decision of the Revenue 
authorties), for declaration that the land was 
part of his howla, was governed by Article 14. 
There, however, the Revenue authorities had 
jurisdiction to pass the order and ns the 
plaintiff was a party to the order, it may be 
suggested that he was bound to set it aside 
before he could ask for any relicf. If the 
contention of the plaintiff in the case before 
us is well founded, that is, if it is established 
that there was a private partition as alleged 
in the plaint, the order of the Collector was 
clearly without jurisdiction in view of the 
provisions of section 12 of Act VIT of 1876; 
and it would be wholly unnecessary for the 
plaintiff to have such order set aside. The 
suit is, therefore, not barred under Article 14 
of the Limitation Act. 

The next ground, upon whichthe Subordi- 
nate Judge has held that the suit is not 
maintainable is equally unfounded, for he 
has proceeded upon the provisions of section 
119 of the Estates Partition Act, which has 
no application. This ground, therefore, can- 
not be supported. 

The fourth and last ground upon which the 
Subordinate Judge has dismissed the suit is 
that as the defendants are in possession, the 
plaintiff cannot maintain a declaratory action 
and therefore, in view of the provision of 
section 42 of the Specific Relief Act, the suit 
is bound to fail. Itis pointed out, however, 
that upon the question of possession of the 
defendants there is really no evidence on the 
record. The Subordinate Judge has relied 
apparently “upon an entry in the order 
sheet of the Collector to the effect that posses- 
sion has been delivered to the defendants. 
In view, however, of the decision of this 
Court in Mir Tapurah Hossein v. Gopi Nara- 
yan (6), the entry in the order sheet of the 
Collector is no evidence that the defendants 
are in possession. If the defendants allege 
that they are in possession, the fact has to be 
proved. No doubt they may produce the 
veturn of the peon who is alleged to have 
given them possession and the peon may also 
be examined. But the ev parte entry in the 
order sheet by itself is no proof of possession 
as against the plaintiffs. Apart from this 
consideration, however, it is family clear that 
if the defendants are now in possession they 

(6) 70.1 J. 251. 
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must have obtained possession during the 
pendency of this suit. It is worthy of note 
that the order of the Collector which recites 
that possession has been delivered was made 
on the 29th January 1907, while the suit 
had been commenced on the 9th April 1906. 
The suit, therefore, conld not be affected by 
an event which happened during its pendency. 
Ram Ratan Sahu v. Mohant Sahu (7), Waman- 
rao v. Rustomji (8). The plaintiff, however, 
would be entitled, under circumstances like 
these, to ask for leave to amend the plaint so 
as to make it appropriate to a suit for posses- 
sion. This is clear from the decision of this 
Court in Jugdeo Singh v, Habibullah Khan (9). 
Reliance was again placed by the respondents 
npon the decision of this Court in the case of 
Rai Narain Das v. Shama Nando Das 
Chowdhry (10), which, however, has been 
subsequently set aside on review. (See 
33 C. 1862). But if that judgment were good 
law, the present case is clearly distinguish- 
able, because there the dispossession had 
taken place before thesuit was commenc- 
ed; here the dispossession, if any, must have 
been taken place after the commencement of 
the suit and the plaintiff cannot, in any view, 
be blamed for framing it asa declaratory 
action. 

The result, therefore, is that this appeal 
mustbe allowed, the judgment and decree 
of the Subordinate Judge set aside and the 
case remitted to him to be tried on the 
merits. The appellants are entitled to their 
costs in this Court. 

As the suit was dismissed by the Court be- 
low on a preliminary ground, we direct that 
the Court-fees paid by the appellants on the 
memorandum of appeal to this Court be re- 
turned to them under section 13 of the Court 
Fees Act. 


Appeal allowed, 
(7) 6 0.1. J, 14. ° 


3 21 B. 701, 
(9) 60. L. J. 612, 
(10) 260. 845. 
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MADRAS HIGH COURT. 
Lerrers Parent APPRAL No. 59 or 1908. 
February 22, 1909. 

Present :—Mvy. Justice Munro and 

Mr. Justice Sankaran Nair. 
N. VEERASALINGAM—Derrxpaxrt— 
APPELLANT 
versus 
SATHAPALLY SATHIRASU—-Piarntirr— 
RESPONDENT. 

Small Qause Suit—Contsact—Jurisdiction—8urt cog- 
nizable by Bmall Cause Court. 

Defendant agreed to pay plaintiff Rs. 60 on plaintiff 
consenting to transfer pattahs of his land to defendant. 
Plaintiff asked defendant to pay Re, 60 and take 
transfer of pattah. On the latter's failing to do soho 
sued for the Rs. 60 on the Small Cause Court side > 

Held, that the suit was for specific performance o 
contract between the plaintiff aud defendant and, 
therefore, the Small Cause Court had no jurisdiction = 
to entertain it. Furdunji Edabi v. Jamsedji Edalji, 
28 B. 1, not applied. 

Appeal under section 15 of the Letters 
Patent against the order of the High Court 
of Judicature at Madras dated 24th April 
1908 in Civil Revision Petition No. 506 
of 1907. 

Judgment—Tho plaint alleges that the 
defendant, agreed to pay to the plaintiff, 
Rupees sixty, upon which the plaintiff was 
to transfer pattahs to the defendant, and that 
the defendant, asked to pay the Rs. 60 and 
take the transfer, failed to do so. The plaintiff, 
therefore, sued to recover the sum of Rs. 60 
which the defendant had agreed to pay under 
the contract. We think there can be no 
doubt that the suit as thus brought is one 
for specific performance of the contract. 
Fardunji Edalji v. Jamsedji Edalji (1) seems 
to us to have no bearing on a case like the 
present. The Small Cange Court has, there- 
fore, no jurisdiction to try the suit. We 
reverse the decree of the learned Judge, and 
order the plaint to be returned for presenta- 
tion to the proper Court. The parties will 
bear their own costs throughout. 


ian Appeal allowed. 
1) 28 B. 1. 
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ATWARI v. MAIKU LAL. 
ALLAHABAD HIGH COURT. 


Mis, Cryin Rererencs No. 203 or 1908. 
July 17, 1908. 


Present :—-Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
ATWARI AND ANOTHER—OBJECTORS 
versus 


MAIKU LAL—Oprosits Parry. 

Civil Procedure Oode (Act XIV of (882), 8 223-—-Fxe- 
cution of decree—Decree passed by Small Cause Court, 
transferred to Munsif’s Court for erecution—Appeal-— 
Provincial Small Cause Court's Act (IX of 1887), s 27 

ere a decrece passed by a Court of Small 'Causes 
was transferred for execution under s. 228, ©. P. O, 
to a Mansif’s Court, as the decree-holder sought to 
realize the amount of the decree by attachment and 
sale of immovable property — 

Held, that an order passed by the Munsifin exe- 
cution of such decree was appealable to the District 
Judge. 

Section 27 of the Small Cause Courts Act has no 
application to a case of this kind. 


The parties were not represented. 

Judgment.— This is a reference by the learn- 
ed District Judge of Farrukhabad under gec- 
tion 617 of the Code of Civil Procedure. The 
facts are these:—-A decree was made by a 
Court of Small Causes in a suit cogniz- 
able by that Court. As the decree-holder 
sought to realize the amount of the decree 
by attachment and sale of immovable pro- 
perty, the Court of Small Causes sent the 
decree to the Munsif’s Court for execution 
under the provisions of section 223 of the 
Code of Civil Procedure. An application for 
execution was accordingly made in the Mun- 
sif’s Court. Objections were raised on be- 
half of the judgment-debtor, . Those objec- 
tions having been overruled, the judgment~ 
debtor appealed to the District Judge. In 
his Court the question was raised whether 
an appeal lay from the order of the Mun- 
sif. It was contended before him that as 
the suit was of the nature cognizable in a 
Court of Small Causes, the proceedings in 
execution taken in the Munsif’s Court should 
be deemed to be proceedings in Small Cause 
Court suit and were, therefore, final. The 
fallacy which underlies this contention is that 
in thé present case the swt was not trans- 
ferred to the Munsif’s Court, nor were exe- 
cution proceedings pending in the Small 
Cause Court transferred to the Munsif’s Court, 
but the decree was sent under section 223 
of the Code, as immovable property was 
sought to be sold. Had the suit or the exe- 
cution proceedings been transferred to the 
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Munsif’s Court under section 25 of the Code 
of Civil Procedure, or had the execution pro- 
ceedings been instituted in the Munsif’s Court 
under section 85 of the Provincial Small 
Cause Court’s Act, the proceedings in the 
Munsif’s Court might be regarded as proceed- 
ings held by a Court of Small Causes. But 
this was not so. The Court of Small Canses 
had no jurisdiction to sell immovable pro- 
perty, and for this reason the decree was sent 
to the Munsif’s Court in order that execu- 
tion proceedings might be held in that Court. 
The order passed by the Munsif was an 
order which he might have passed in & suit 
instituted in his Court. From such an order 
an appeal ordinarily lay to the District Judge, 
and, therefore, in the present case the appeal 
preferred in the Court of the District Judge 
could, in our judgment, be entertained. Sec- 
tion 27 of the Small Cause Court’s Act has 
no application to a case of this kind. This 
is our answer to the reference. 


MADRAS HIGH COURT. 
CRIMINAL Revision No. 559 or 1908. 
March 4, 1909. 

Present :—Mr. Justice Munro. 
Inve SUSAI LAZAR FERNANDES— 
PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 528— 
Transfer of case~-Omission to record reasons for transfer 
—Irregularity—-Magistrate, transferring to his own file. 

The omission of a Mamstrate, transferning a case 
under sec. 628, Criminal Procedure Code, to record 
his reasons for doing so is only an irregularity and is 
not a sufficient ground for setting aside the order of 
transfer unless it is shown to have prejudiced a party 
to the proceodings. 

Prakas Ohunder Dutt v., 
followed 

A. Magistrato authorised under sec. 528 of the 
Criminal Procedure Code, to transfer a cage is compe- 
tent to withdraw it to his own file. 


Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Joint 
Magistrate of Tuticorin, in ©. C. No. 168 of 
1908 on his file, dated 29th September 1908. 

My. T. Rangachariar, for the Petitioner. 

The Public Prosecutor, Contra. 

Order,—-There is evidence to support the 
conviction. The Magistrate should have 
recorded his reasons for transferring the case 
to his own file, but his omission to do so is 
only an irregularity, and it is not shown that 


Emperor, 34 O. 918, 
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the accused has been in any way prejudiced 
—the omission to record reasons is not suffi- 
cient ground for setting aside the order of 
transfer, Prakas Ohunder Dutt v. Emperor (1). 
There is nothing in section 528 to prevent 
the Magistrate from transferring the case, to 
his own file ; he had first transferred it to the 
file of the Sub-Magistrate. The petition is 
dismissed. 


INDIAN 


Petition dismissed. 
(1) 34 0. 918. 
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They were Sheo Ram, Sheo Shankar, Kesho 
Ram and Sewak Ram. Sheo Shankar died 
childless, and upon his death the three 
surviving brothers became entitled equally 
to the property in question. Kesho Ram 
in the year 1904 applied for partition of 
the property and also brought a suit for 
partition in the Civil Court, the defendants 
to that suit being Kundan Lal and Kanhaia 
Lal, the sons of Shoo Ram, and the present 
plaintiff Chandar Shekhar, the son of Sewak 
Ram. It was agreed in that suit that Kesho 


“Ram’s one-third share should alone be parti 


tioned, and that the shares of the defend; _ 
ants should remain joint. On the 2nd of\ 

March 1906, the plaintiff made the applica- \ 
tion out of which this appeal has arisen \ 


ALLAHABAD HIGH COURT. 
First Crvm Appran No. 285 or 1906. 


“ 


July 22, 1908. 
Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
CHANDAR SHEK HAR—Peritionrr— 
APPELLANT - 
4 versus 
KUNDAN LAL AND anotHer——Opposite 
Party-—-REespon DENTS. 
grtition— Compromiuse—Agreemert to 
joint, effect af, on subsequent applicatirs for parti- 
tion— Co-sharer’s right to partition, : 

In the course of certain partition proceedings, the 
parties entered into a compromise to the effect that 
the share of the applicant should alone be partitioned, 
and that the shares of the nen-applicants should remain 
joint. Subsequently after the close of those prococd- 
ings, one of the Intter made an application for the 
partition of lus share bat ıt was rejected by the 
Assistant Collector on the ground that it was barred 
by the terms of the compromise entered into in 
the previous suit :-— 

Tieid, that the compromise applied only to tho 
proceedings then pending; it might debar the poti- 
tioner from obtaining partition of his sharo in the 


` course of the proceedings during which ib was enter- 


ed into, but it could in no way prevent the petitioner 
from instituting a fresh application for the separation 
of his share, and tho partition of the property remain- 
ing joint. 7 
_ The right of a co-owner to havo partition of his 
share 18 incident to the mght of ownership; and an 
agreement not to partition for an indefinite period 
would be contrary to that right and, therefore, not 
enforceable 

First appeal from the decree of Mr Asghar 
Ali, Assistant Collector of Meernt, dated 
the 24th July 1906. 

Munshi Gokul Prasad, for the Appellant. 

Respondents in person. 

Judgment.—This appeal is against an order 
of an Assistant Collector whereby he rejected 
the application of the plaintaff for partition 
of certain property. There were four 
brothers jointly entitled to certain property. 


remarn ` 


for partition of his share, and his application 
has been-rejected on the ground that it is 
barred by the terms of the compromise en- 
tered into ın the previous suit. It was held 
by the Assistant Collector that, inasmuch as 
the plaintiff, or his guardian on his behalf, 
agreed on the former application that his 
share should remain joint, it is not open to 
him to institute proceedings for partition. 
We may mention that the plaintiff in the 
previous proceedings applied for partition 
of his share under section 110 of Act ITI of 
1901, but his application was rejected on 
the ground that it had not been brought 
within 60 days, the period allowed for such 
application. So far as regards the former 
proceedings, no doubt, the plaintiff could not 
take advantage of the order for partition 
and obtain partition of his share, but this 
only applied to the proceedings then pend- 
ing. It in no way prevented him from in- 
stituting a fresh application for the separa- 
tion of his share, and the partition of the 
property remaining joint. The right of a 
co-owner to have partition of his share is in- 
cident to the right of ownership, and an 
agreement notto partition for an indefinite 
period would be contrary to that right and 
therefore not enforceable. In the present 
case there was no agreement not to claim 
partition.’ Therefore in our opinion the learn- 
ed Assistant Collector was wrong in rejecting 
the plaintiff’s claim. Ashe disposed of the 
case upon a preliminary point, we set aside 
his order and remand the case to him under 
the provisions of section 562 of the Code of 
Civil Procedure, with directions that it be 
reinstated in the file of pending applications 
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and be disposed of according to law. The 
plaintiff appellant will have the costs of 
this appeal. All other costs will abide the 
event, 

Appeal decreed and cause remanded. 





ALLAHABAD HIGH COURT. 
Sgoonp Orvin Appsat No. 971 or 1907. 
July 24, 1908. 

Present :—Sir John Stanley, Kt., Chief 
Justice and Mr. Justice Banerjee. 
TALTA PRASAD—PLAINTIFE—APPELGANT 
versus 
SALIG RAM AND ANOTHER-—DAFRNDANTS— 
RESPONDENTS. 

Will—Construction of wiui—Gift to a persn by 
name, as adopted son-—Persona designata. 

By the terms of a will, the testator gave to his 
wife all his property for her life, and after her death 
he declared that Lalta Prasad, his adopted son, should 
be the owner of the property. The testator’s wife 
predeceased him — 

Held, that upon a proper construction of the will, 
there was a gift to Lalta Prasad as a persona designate 
and that, therefore, the gifs was valid, whether the 
adoption was proved or not. There was nothing in 
the will to show that the fact of tho adoption of tho 
plaintiff was the motive or the reason for the gift 

Nidipomons Debyay, Saroda Pershud Movke jee, 26 
W. R.91; L R. 3I A. 268, followed 

Appeal from a decree of Babu Girja Kishor 
Datt, Subordinate Judge of Bareilly, dated 
the 4th of July 1907, reversing a decree of 
L. Raman Das, Munsiff of Pilibhit, dated 
the 8th of September 1906, 

Dr. Satish Chandra Banerji, for the Appel- 
lant. : 

Munshi Gulzart Lal, for the Respondents. 

Judgment._The meaning of a gift in the 
Will of one Kedar Nath is the only question 
ïn this appeal. Kedar Nath made a Will on 
the 22nd of June 1888. The Will is very 
simple in its character. By it he gave to 
his wife all his property for her life, and 
after her death he declared that Lalta Prasad, 
his adopted son, should be the malik, or 
owner, of the property. ‘The testator’s wife 
predeceased him. He died on the 3rd of 
September 1904, and upon his death the 
defendants, who are his sister’s sons, took 
possession of his property. Thereupon the 
suit, out of which this appeal has arisen, was 
instituted by Lalta Prasad. He claimed the 
property under the gift contained in the Will 
of Kedar Nath. The Court of frst instance 
held that he was entitled to it as designata 
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persona under the Will, and that it was im- 
material to find whether or not he was the 
adopted son of Kedar Nath. It did, however, 
consider that quesionand cameto the conclusion 


_ that the adoption was proved. On appeal 


the lower Appellate Court held that the will 
was genuine, but the adoption of the plaint- 
iff was not proved, and it reversed the 
decision of the Court below, on the ground 
that the gift made to the plaintiff was so 
made to him not as a persona designaia but 
as an adopted son, and that inasmuch as he 
had failed to prove his adoption, the gift 
failed, and it therefore dismissed the plaint- 
ifs suit. The construction of the Will ap- 
pears tous to be extremely simple. After 
the death of the widow, the testator gave 
his property to Lalta Prasad by name and 
then described him as an adopted son, There 
is absolutely nothing in the Will to show 
that the fact of the adoption of the plaintiff 
was the motive or reason for the gift, and, 
in the absence of anything of the kind, it 
appears to us that, interpreting the language 
of the gift in its ordinary meaning, we must 
treat itas -a gift to Lalta Prasad as a per- 
sona designata, and that, therefore, the gift is 
valid. This case appears to resemble the 
case of Nidhoomont Debya v. Saroda Pershad 
Mookerjee (1) and to be governed by the deci- 
sion in that case. We, therefore, allow the 
appeal. We set aside the decree of the lower 
appeal Court and restore the decree of the 
Court of first instance with costs in all 
Courts. 


Appeal decreed. 
(1) L. R., 3 T. A. 253; 26 W. R. 91 





ALLAHABAD HIGH COURT. 
First Crvm APPEAL No. 28 or 1907. 
August 5, 1908. 
Present :—Sir John Stanley, Krt., Chief 
Justice and Mr. Justice Banerji. 
SRIDHAR RAO—Pranrrir—aAPPELLANT 
versus 
RAM LAL—Dervrexpantr-—Responpent, 
Cuil Procedure Coda (Aot XIV of 1888), a. 
HO -Minor having acertificated guardian—Suit through 
nowt friend other thanthe guardian—Suit allowed to pro. 
ceed after notice to guardar—Omiesion to record formal 
order af permision, eflect af. 
On behalf of a minor having a certificated guardian, 
a stut was instituted by a next friond other than the 
guardian, On tho application of the next friend, 
notico was issued to the certificated guardian as 
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required by s. 440, C. P. C. The notice was served 
on the guardian but he showed no cause; and the 
Court proceeded with the suit, withont recording any 
formal order granting leave to the new next friend 
to institute the suit: - - 

Ifeld, that, under tho circumstances, it must be 
presumed that the Court did grant leave to the 
pergon who presented the plaint, and that the fact 
that no formal order was recorded was not fatal to 
the maintainability of the suit, 

First appeal from a decree of H. E. Holme, 
Esq., District Judge of Jhansi, dated the 7th 
of January 1907. 

Babu Jogindro Nath Chaudhri and Babu 
Harendra Krishna Mukerjee, for the Appellant. 

Pandit Sundar Lal and Dr. Satish Ohandra 
Banerji, for the Respondent. 

Judgment —The suit which has given rise 
to this appealwas brought on behalf of a 
minor for the avoidance of a sale-deed exe- 
cuted by his certificated guardian. The 
plaint in the suit was filed by a person 
who described himself as the next friend of 
the plaintiff. As he was not the certificated 
guardian, the Court ordered notice to issue 
to the certificated guardian as required by 
section 440, This order was passed on an 
<. application made by the next friend who 
instituted the suit on behalf of the minor. 
Notice was served on the certificated guardi- 
an, but he showed no cause. The Court 
then proceeded to settle issues, and recorded 
some evidence, but no formal order was re- 
corded granting leave to the new next friend 
to institute the suit. The case waa transferred 
to the Court of the learned District Judge 
and before him an objection was taken to 
the effect that as noleave had been granted 
under section 440, the suit was not maintain- 
able. This objection prevailed in the Court 
below, and the suit has been dismissed. The 
learned Judge was of opinion that leave to 
instiute the suit ought to have been formally 
granted and recorded. Section 440 requires 
that if a minor has a guardian appointed 
or declared by an authority competent in 
this behalf, a suit shall not be instituted on 
behalf of the minor by any person other 
than such guardian, except with the leave of 
the Court granted after notice to such guardi- 
an. As we havo said above, notice was 
issued to the certificated guardian as required 
by the section; it was served on him. but 
he did not appear and show cause. It is 
tine that no formal order granting leave 
was recorded by the Court, but, as the 
Court framed issues and examined witnesses, 
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it must be presumed that the Court did 
grant leave to the person who presented the 
plaint, after being satisfied that it was for 
the welfare of the minor that that person 
should bo permitted to institute the suit on 
The Court below was, 
therefore, wrong in dismissing the suit. As 
the suit was dismissed upon a preliminary 
ground, and in onr opinion that ground 
cannot be supported, we set aside the decree 
of the Court below, and remand the case 
to that Court under section 562 of the Code 
of Civil Procedure, with directions to re-admit 
it under its original number in the registér, 
and dispose of it on the merits. The appellant 
will have the costs of this appeal. Other 
costs will abide the event. \ 
Appeal decreed and cause remanded. 





ALLAHABAD HIGH COURT. 
Seconp Crvin APPEAL No. 263 or 1907. 
May 27, 1908. 
Present.—Sir George Knox, Kt., Judge and 
Mr. Justice Aikman. 
ROBERT SKINNER—AppPELLANT 
versus 
SHANKER LAL—RESPONDENT. 

Limitation Act (XV of 1877), Sch II, Art. 120— 
Suit for declaration of title—Cause of action, date of 
aca ual. 

Defendant’s name was entered in the khewat of 
the property in suit in spite of plaintiff's objections, 
by order of the settlement officer, on the bih of May, 
1899. Onthe strength of the entry, the defendant, 
on tho 5th of May 1908, instituted a suit for profits 
of the share in respect of which he had got his name 
entered On the 27th of July 1905, plaintiffs brought 
the present suit for the declaration of their right to 
property .— 

Held, that the plaintiff got a fresh causo of action 
for asking for a declaratory decree, when the defend- 
ant sued for profits on the 5th May 1908. Con- 
sequently, the suit was within time. 


Judgment.—The respondent in this appeal 
got his name entered in thi kewat in 
spite of appellant’s objections by order of 
the Settlement Officer on the 5th of May 
1899. On the strength of the entry the 
respondent, on the 5th of May 1903, institut- 
ed a suit for profits of the share in respect 
of which he had got his name entered. On 
the 27th of July 1905, while the snit for profits 
was yet pending, plaintiffs brought the suit, 
out of which this appeal has arisen, for a 
declaration of thoir right to the share and that 
tho defendant had no proprietary right in the 
share recorded in his name. The suit has been 
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dismissed by the Court of first instance as 
barred by limitation. Jn appeal the decree 
of the first Court was affirmed. The plaintiffs 
come here in second appeal. 

The Courts below reckoned as the starting 
point the order of the Settlement Officer re- 
ferred to above. No doubt the plaintiffs 
might, upon this order being made, have in- 
stituted a suit for a declaratory decree, but in 
our opinion they were not bound to do so. 
The defendant might have taken no steps to 
enforce any right under the order of the 5th 
of May 1899, but when he did so, plaintiffs, ın 
our opinion, gota fresh cause of action for ask- 
ing for a declaratory decree. The suit now 
brought is in reality “one within the last 
paragraph of section 201 of the Agra Tenancy 
Act. We allow this appeal, set aside the 
decree on the preliminary point, and remand 
the case under the provisions of section 562 
of the Code of Civil Procedure through the 
lower appellate Court to the Court of first 
instance with directionstore-admit it under its 
original number in the register of pending 
suits and dispose of it on the merits. The 
plaintiffs willhave the costs of this appeal. 
Other costs to abide the result. 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
Seconp Crvit Appear No. 1114 ox 1907. 
August 13, 1908. 

Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justico Banerji. 
AKBAR KHAN AND ANOTHER-——PLAINTIPFS—- 
APPELLANTS 
versus 
TURABAN—D erenvant-—Rusronpent. 

Limitation dct (XV of 1877), Seh. II, Art. 120— 
Suit Jo” declaration of title to praperty—Causa of 
actin, date of accrutl—Limitatior, date of commence- 
ment of. 

In 1904 tho plaintiff sued for a declaration that 
they were entitled to certain proporty mentioned in 
tho plant In 1895, the namo of defendant was 
entered in the revenue papers in respect of this 
property and tho title of the plaintiffs was denied: -- 

Held, that tho limitation applicable to the suit was 
that preacribed by Art. 120, Sch LE to tho Limitation 
Act, and should be computed from the dato on which 
the cause of action arose 

Francis Legge v. Rambaran Singh, 20 A 35, followed. 

The cause of action aroge in this case in 1895, and 
the suit was, consequently, barred by time, 

The fact that in 1903, the defenddnt successfully 
resisted plaintiff's attempt to have the Ahewat entrics 
corrocted did not give plaintiffs a fresh. causo of action. 
Tho refusal to havo the entry corrected was a con- 
tinuation of the original cause of action, 
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Ilahi Bakhsh v. Harinam Singh, 1898, A. W. N. 
215; Robert Skinner v. Shanker Lal, (1909) 11. O. 556 
distinguished and not apphed. 


Appeal from a decree of G. C. Badhwar, 
Esq., Additional Judge of Meerut, dated the 
lst August 1907, reversing a decree of 
L. Ram Chandar, Additional Munsif of 
Meornt, dated 30th September 1907. 

Maulvi Ghulam Mujtaba, for the Appel- 
lants. 

Mr. Abdul Raoof, for the Respondent. 

Judgment.—The question in this appeal is 
whether the plaintiffs’ claim is barred by 
limitation. The suit is one for a declara- 
tory decree. The plaintiffs asked for a 
declaration that they were entitled to the 
property mentioned in the plaint. In 1895 
the name of the defendant was entered in the 
revenue papers in respect of this property 
and the title of the plaintiffs was denied. 
The Lower Appellate Court has held that the 
plaitniffs’ cause of action for a declaratory 
suit accrued when this entry was made in 
1895, and, as held by the Full Bench in 
Francis Legge v. Rambaran Singh (1), six years’ 
limitation applies to the suit and must be com- 
puted from the year 1895. We think this 
view of the Court below is right. Accord- 
ing to the Full Bench ruling referred to 
above, where the plaintiff is in possession and 
asks for adeclaratory decree, the limitation 
applicable to the suit is that prescribed by 
Article 120 of schedule II to the Limit- 
ation Act, and should be computed from the 
date on which his cause of action arose. In 
the present case the plaintiffs’ canse of 
action is the entry of the defendant’s name 
in the revenue papers in respect of the pro- 
perty in suit in 1895. As the suit was 
brought after the expiry of six years from that 
year, itis time-barred. It is contended on 
behalf of the appellants that a fresh cause 
of action accrued’ to them in 1908 wher 
the defendant objected to the correction of 
the khewat. That, in our opinion, was not 
afresh cause of action. The refusal to have 
the entry corrected was a continuation of 
the original cause of action, namely, the 
entry of the defendant’s name in the revenue 
papers in 1895. In the case of Ilahi Bakhsh 
v. Harnam Singh (2) and Robert Skinner v. 
Shanker Lal (8) decided by a Bench of this 
Court on the 27th of May 1908, there was a 

(1) 20 A. 35. 


(2) oe A. W. N. 215. 
(3) (1909) 1 I. 0. 556. 
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fresh invasion of the plaintiffs’ right, andthat 

was held to havo given him a fresh cause of 

action. Asin tho present case there was no 

fresh invasion of the right of the plaintiffs, 

the rulings referred to are inapplicable. We 

accordingly dismiss the appeal with cost. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
Ssconp Crvm APPBAL No. 1332 or 1907. 
November 9, 1908. 
Present — Sir John Stanley, Kr., Chief 
Justice, Mr. Justico Banerji and 
Mr. Justice Richards. 
SADAR-UD-DIN AHMAD AND OTHERS— 
PLAINTIFFS-—A PPELLANTS 
versus 
CHAJIU AND OTHERS—I)EFENDANTS— 
RESPONDENTS. 

Registration Act (ILI of 1577), 8a 17 (b), 49—Evi- 
dence Act (I of 1872), 8. 82—Variation of provisions 
of registered mortgage-—Compromise entered mto in 
mutation proceedings, purporting to alter terms of 
registered deed—-Admusaibility tn evidence. 

During tho course of mutation proceedings, on the 
basis of a registered-deed of mortgage, a co-owner of 
the mortgagor objected to the mutation of names. 
An oral compromise was entered into by the parties; 
and the opposition to the mutation of names was 
withdrawn. The Revenue Court sanctioned the 

‘ mutation but the terms of the compromise were not 
referred to or narrated in the order of the Revenue 
Court .— 

Heid, that the compromise could not be admitted 
in evidence, as it purported to alter the terma of the 
registered mortgage; it could not have the effect of 
creating a charge and modifying the provisions of 
a registered document. 

Nur Alt v. Imaman, 1884, A. W. N., 40; Raghu- 
bans Mani Singh v, Mahabir Singh, 28 A. 78, distinguish- 
ed, 


Pranal Anni v. Lakshmi Anni, 22 M. 508, referred 
to. 


Appeal from the decree of Babu Soti 
Harbans Lal, Additional Judge of Meerut, 
dated the 12th of July 1907 reversing a decree 
of L. Rama Das, Munsif, of Muzaffarnagar, 
dated the 14th March 1907. 

Mr. Abdul Raoof, for the Appellants 

Babu J. N. Chaudhri and Pandit Moti Lal 
Nehru, for the Respondents. 

Judgment. 

Srantuy, ©. J.—The facts of this case are 
these. One Chajju executed a mortgage of 
certain property in favour of Husain Bakhsh 
and Nathu to secure a principal sum of 
Rs. 1,000, the mortgage being expressed to be 
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made fora term of 25 years. Inthe mort- 
gage thero is a provision for redemption 
The redemption clause provides that on pay: 
ment of the amount due in the month of 
Jeth after the expiry of the term of 25 years 
the mortgage might be redeemed. The mort- 
gagors refused to register the mortgage, and 
thereupon an application was made by the 
mortgagees for compulsory registration and 
compulsory registration was effected. Sub- 
sequently the mortgagees applied for muta- 
tion of names in the mutation department. 
To this, not merely Chajju, but another per- 
son named Abdulla objected. Abdulla, it 
will be noted, was no party to the mort- 
gage. He claimed to be entitled to a share 
in the mortgaged property, and hence hé 
objected to mutation of names so far at least 
a3 regarded his share. The dispute was com- 
promised, the terms of the compromise being 
that the whole of the property should be 
recorded as subject to the mortgage and that 
the names of the mortgagees should be en- 
tered as mortgagees in respect of it and the 
names of Chajju and Abdulla as mortgagors. 
It further provided that the mortgagors 
should have power in any Jeth to pay the 
mortgage debt and have the mortgage re- 
deemed. The mortgagors sought redemption 
in pursuance of the terms of this compromise 
within the period of 25 years, and this was 
refused, and hence the suit for redemption 
out of which this appeal has arisen. 


The defence to the suit was that it was 
premature having been bremeni within the 
term of 25 years. 


The first Coùrt gave a decree for redemp- 
tion, but upon appeal the Lower Appellate 
Court reversed the decree of the Court of 
first instance on the ground that the terms 
of the compromise in the Revenue Court 
varied the terms of the mortgage and the 
agreement not having been registered was 
not admissible in evidence and could not be 
treated as giving the mortgagor a power to 
redeem contrary to the express provision of 
the mortgage deed. From that decision the 
present appeal has been preferred, and it 
was laid before a Bench of three Judges 
in view of the decision in the case of Nur 
Ali v. Imaman (1), the correctness of which 
the Court before whom the appeal came was 


disposed to doubt.” 
(1) 1884 A. W. N. 40. 


w 


Vol. I] 


SADAR-UD-DIN AHMAD v. OHAJJU. 


It appears to mo that the decision of the 
learned Additional Judge is correct. The 
compromise entered into in the mutation 
proceedings could not in my opinion have 
the effect of modifying or altering in any 
way the terms of the registered mortgage. 
The Revenue Court was concerned with the 
entry of names only and had no concern 
with the conditions upon which the objectors 
withdrew their opposition to the granting 
of the application for mutation. The com- 
promise was not in fact submitted to the 
Revenue Court further than as showing the 
withdrawal of opposition to the mutation of 
names, The language of the order of the 
Court shows this. The Revenue Court in 
view of the withdrawal of opposition simply 
ordered that mutation should have effect. 
The words are the par.ies have compro- 
mised and mutation will take place according- 
ly.” The case appears to me to be unlike 
that of Nur Ali v. Imaman (1). It would 
be fraught with danger to the security afford- 
ed to titles by the Registration Act if 
a compromise of parties in proceedings taken. 
before a Revenue Officer for mutation of 
names could be regarded as having the 
effect which is contended for here of creat- 
ing acharge ond modifying the provisions 
of a registered document. I would, therefore, 
dismiss the appeal. 

Banxenrst, J.—I am of the same opinion. It 
is obvious from tho terms of the mortgage of 
the 8th of August 1903 thatit cannot be 
redeemed before the expiry of 25 years from 
the date of it. Those terms could not be 
varied except by a vegistered instrument. 
By the application presented in the muta- 
tion case the Revenue Court holding muta- 
tion proceedings was merely informed of an 
oral contract entered into by the parties. 
The application itself cannot be treated as 
creating a fresh mortgage. Can it be taken 
into consideration as evidencing an alteration 
in the terms of the original mortgage? I 
agree with the learned Chief Justice for the 
reasons stated by him that it cannot be ad- 
mitted in evidence, I think the case of Nur 
Ali v. Imaman (1) is distinguishable. 
Wo were pressed with the decision in Ragh- 
bans Mani Singh v. Mahabir Singh (2), to 
which Iwas a party. That was a case to 
which in our judgment the observations 
of their Lordships of the Privy Council in 

(2) 28 A, 78. 
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Pranal Anni v. Lakshmi Anni (8), as contained 
in page 514 of the report, fully applied. In 
the present case the terms of the compromise 
were not referred to or narrated in the order 
ofthe Revenue Court, and indeed for pur- 
poses of mutation ib was not necessary to 
refer to the terms of the mortgage or the 
conditions under which redemption could 
take place. This case, therefore, is not 
governed by the rulings to which I have 
veferred. 1, also, would dismiss the appeal. 
RicHarbs, J.—This was a suit for redemp- 
tion of a mortgage, dated the 8th August 
1903. The mortgage was a mortgage with 
possession, and it is quite clear that accord- 
ing to the terms of tho deed the mortgage 
could not be redeemed until after the ex- 
piration of 25 years. It is contended on be- 
half of the plaintiff that the terms of the 
mortgage deed were subsequently varied by 
agreement between Chajju, the mortgagor, 
and Abdulla on the one side and the mortgagees 
on the other side, whereby if was arranged 
that Abdulla should be bound by the mort- 
gage, but that the mortgage should be re- 
deemable by payment of the mortgage debt 
in any year in the month of Jeth. The 
defendants objected that such an’ arrange- 
ment could only be proved by a duly re- 
gistered document. No such document exists, 
but the plaintiffs contend that the petition 
to and the order of the Revenue Court referr- 
ed to by the Chief Justice operate to vary 
the terms of the mortgage deed and thata 
registered document was not necessary. I 
quite agree inthe judgment of the learned 
Chief Justice and I should not deem it neces- 
sary to add anything to what he has said 
save for the fact that reliance was placed 
on the ruling in Raghubans Mant Singh v. 
Mahabir Singh (2), to which I was a party. 
In that case certain lands were claimed on 
the basis of an agreement of compromise 
in prior litigation, whereby the title to the 
lands in question had been expressly admit- 
ted. The Judge had received and acted on 
the compromise and incorporated it into his 
decree. My learned colleague and I held 
that the plaintiffs could rely on the decree 
incorporating compromise and that a regis- 
tered instrument was not necessary. The 
facts of the present case are very different. 
They amount to no more than this, namely, 
that the Revenue Court ordered the defend- 
(3) 22 M. 508, 4 
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ant’s names to be recorded as mortgageos 
in possession, all opposition to the application 
being withdrawn. The facts in the present 
case much more nearly approach the facts 
infthe case of Pranal Anni v. Lakshmi Anni 
(3), in which their Lordships of the Privy 
Council held the unregistered deed of com- 
promise inadmissible. 

In the present case the plaintiffs in effect 
ask the Court to hold that the petition to 
the Revenue Court and its order operated 
to create a fresh mortgage. To entertain 
such a contention would be a very serious 
extension of the ruling of this Court in 
Raghubans Mane Singh v. Mahabir Singh (2). 
I also would dismiss the appeal. 

By tax Court:—The order of the Court is 
that the appeal be dismissed, but under the 
circumstances without costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Carnal Reviston Case No. 33 or 1909. 
CASE REFERRED No. 4 or 1909. 

March 19, 1909. 

Present :—~Mr Justice Abdur Rahim. 

In re DAVALURI VIRAYYA—Accusep. 

Criminal Procedure Code (det V of 1898), s. 480— 
Contempt— Walking with creaking shoes rear tho Court 
room. 

A Court can punish a person under section 450, 
Criminal Procedure Code, only in respect of the 
offences cnumerated therein. 

The mere fact that a person walked with creaking 
shoes on his feet near the Court room is not a wilful 
act of contempt so as to be punishable under the 
section. 

Case referred for the orders of the High 
Court, under section 438, Criminal Procedure 
Code, by the District Magistrate of Krishna, 
in his letter dated the 23rd December 1908. 

The Public Prosecutor, in support of the 
reference. 

The accused was not represented, 

Order. — As pointed out by the referring 
Magistrate, the order of the Sub-Magistrate 
was quite unjustified. The Sub-Magistrate 
refers to section 480, Criminal Procedure 
Code, but he had power only to deal with the 
accused under that section if he committed 
one of the offences enumerated therein. It 
is rather surprising that because the accused 
walked with creaking shoes on his feet near 
the Court room of the Sub-Magistrate, the 
latter should have come to the conclusion 


INDIAN CASES. 


“of the Transfer of Property Act. 


[1909 


ABMUGAM PILLAY V. KATHANA PILLAY. 


that the accused intended to insult him or 
interrupt him in his work. The conviction 
in this case, as rightly suggested by the 
referring Magistrate, is an abuse of the power 
conferred by the Legislature on Courts to 
punish wilful acts of contempt or interference 
with the due discharge of judicial duties. 

The conviction and sentence are, therefore, 
set aside, and the fine, if paid, will be re- 
funded. 

Conviction quashed, 





MADRAS HIGH COURT. 

SEconD Crv APPKAL No. 851 or 1906. 

March 4, 1909. $ 

Present :—Mr. Justice Benson and \ 
Mr. Justice Sankaran Nair. ` 
ARMUGAM PILLAY—PLAINTIFE—- 

APPELLANT 
versus . 
KATHANA PILLAY AND anoragr——Derenp- 
ants 1 & 2--Responpents. 

Transfer of Property Act (IV of 1882), s. 85—~ 
Whether applies to suits in eyectment. 

The provisions of section 85 of the Transfer of Pro- 
perty Act do not apply to suits in ejectment. They 
apply only to suits for foreclosure, sale or redemption. 
Rum Naram Ran v. Palu Patak, 1 A. L. J. B. 867, 
referred to 

Second Appeal against the decree of the 
Subordinate Judge's Court of Madura (Hast), 
in Appeal Suit No. 490 of 1905, presented 
against the decree of the Court of the District 
Munsif of Mana Madura in O. S. No. 178 of 
1904, 

Judgment. It is contended before us that 
the third defendant ought to have been made 
a party to the appeal under section 85 of the 
Transfer of Property Act. But the suit is 
not one under the provisions of Chapter IV 
Tt is nota 
suit for foreclosure, sale or redemption. It 
is in ejectment. We are of opinion that sec- 
tion 85 of the Transfer of Property Act does 
not apply to such suits. See Rum: Narain 
Ram v. Palu Patak (1). No other questions 
of law arise on the facts found, 

We dismiss the second appeal with costs. 


Appeal dismissed, 
(1) 1 A. L. J. R. 367. PE RE 
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PIARI LAL V. NAND RAM. 
ALLAHABAD HIGH COURT. 


Seconp Cryin APPRAL No, 488 ov 1907. 
November 14, 1908. 


Present :—Sir John Stanley, Kr., Chief Justice 
and Mr. Justice Banerji. 
a PIARLCAL--—-PLAINTIPF—APPELLANT 
4 VOrSUS 
NAND RAM— D) REENDANT— RESPONDENT, 
Ciri Procedure Code (Act XIV of 1882), 4. 18 Eep. 
ITT—Res_ jadicata— Swt for sale of mortgaged pro- 
perty—Siımple monendecree passed in accordance 
with compromiso—Subwquert suit for sala of mot- 
gaged property barred, 
A mit for the sale of mortgaged property waa 
\eompromised on tho terms that a simple* money 
decree only should be passed in favour of the plamt- 
_ iff and such a decree was accordingly passed. Tho 
amount due to tho plaintiff on foot of the compromise 
was not fully satiafied. Thereupon the plaintiff 
brought the present suit for galo of the mortgagod 
property. 
Held, that the second suit was barred under s 18, 
C. P.O. Any rehef claimed in a plamt winch 28 
not expressly granted by the decree must be deemed 
to have been refused and, therefore, the plaintiff’s 
right as mortgagee to havea sale of the mortgaged 
property became barred as a mattor ves judicuta 
Shibu Bera v, Chandra Mohan Jana, 83 C 849, fol- 
lowed 
Bhola Nath v. Muhammad Sadiq, 26 A. 228, Madho 
Prasad v. Baij Nath, 1905A. W.N 152, distinguish- 
ed. 


Appeal from a decree of J. H. Cum- 
ming, Esq., Additional Judge of Aligarh, 
dated the 21st of Jannary 1907, reversing a 
decree of Mr. Muhammad Shafi, Subordinate 
Judge of Aligarh, dated the 16th of July 
1906. 3 

Mr. B. E. O’Conor, for the Appellant. 

Mr. M L. Agarwala and Babu Durga 
Charan Banerji, for the Respondents. 

Judgment.—This appeal arises out of a suit 
for sale of mortgaged property. It was dis- 
missed under the following circumstances as 
barred by section 13 of the Code of Civil 
Procedure. It appears that in the year 1880 
the predecessors in title of some of the defend- 
ants and the other defendants executed a 
mortgage in favour of the predecessor of the 
plaintiff. A suit was brought upon this mort- 
gage on the 21st of September 1882, in which. 
a sale of the mortgaged property was claim- 
ed. The suit was compromised on the terms 
that a simple money decree only should be 
passed in favour of the plaintiffs and such 
a decree was passed on the 27th of Novem- 
ber 1882. The events which happened sub- 
sequent to the date of this compromise it is 
unnecessary for the purposes of the decision 
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of this appeal to detnil, suffice it to say that, 
the amount due to the plaintiff on foot of 
the compromise was not satisfied, or at least 
fally satisfied. Thereupon the suit out of 
which this appeal has arisen was institut- 
ed for sale of the mortgaged property. The 
first Court decreed the claim, but upon ap- 
peal the Lower Appellate Court dismissed it, 
on the ground that it: was barred by section 
13 (explanation IIT) of the Code of Civil 
Procedure. In that explanation it is laid. 
down that any relief claimed in a plaint 
which is not expressly granted by the de- 
cree shall, for the purposes of this section, 
be deemed to have been refused. In view 
of this section the claim of the plaintiff in 
the first sut for sale of the mortgaged - 
property must be deemed to „havo been re- 
fused, and, thorefore, his right as mortgagee 
to have a sale of the mortgaged property 
became barred as a matter ves judicata. In 
view of this section it is impossible to hold 
that afresh suit for sale can be maintain- 
ed, and, therefore, we think that the Lower 
Appellate Court rightly dismissed the plaint- 
iff’s suit. This view is supported by the 
decision of the Calcutta High Court in the 
ease of Shibu Bera v. Chandra Mohan Jana 
(1), the facts of which are admittedly on all 
fours with the facts of the present case. 
Our decision ig in no way in conflict with 
the decision of Benches of this Court in the 
cases of Bhola Nath v. Muhammad Sadiq (2) 
and Madho Prasad Singh v. Batj Nath (8). In 
both of these cases it will be found that 
in the suits originally instituted by the plaint- 
iffs no claim was put forward for sale of the 
mortgaged property ; the plaintiffs contented 
themselves with applying for simple money 


decrees. Section 13, therefore, had no ap- 
plication. We, therefore, dismiss the appeal 
with costs. 
7 Appeal dismissed. 
(1) 88 O. 849. 
(2) 26 A. 223 


(3) 1905 A. W N. 152. 


JAGAR NATH SINGH Y. LALTA PRASAD. 
ALLAHABAD HIGH COURT. 


First Cry: Arrears Nog. 167 AND 118 
or 1906. 
“August 13, 1908. 
Present :—Mr, Justice Banerji and 

À Mr, Justice Richards. 

JAGAR NATH SINGH AND OTHERS—- 
DEFENDANTS —ÅPRPRELLANTS 
versus 


LALTA PRASAD AND OTHERS— 


PLAINTIFPS— RESPONDENTS. 

Contract Act (IX of 1872), 83. 11, 64—Specific Relief 
Act (I of 1877), 3. 41—Euidence Act (I of 1872), 8. 
115—-Minor Contract by— Void contract—Fraudulent 
misrepresentation by minor, representing himself to 
be of full age, effect of-—Hstoppel—Compensation on 
cancellation of deed enecuted by minor. 

A minor is incompetent to make a contract of sale 
anda sale made by a minor must be held to be 
absolutely void. 

Mahar, Bibi v. Dharmodi3 
(P. C ), followed. 

The law of estoppel can only be applied subjéct to 
other provisions of law, and, therefore, where a con- 
tract by a minor 1s void under the provisions of the 
Contract Act, the law of estoppel cannot be invoked 
in aid to validate that which is void under the law. 

When a minor has induced persons to deal with 
him by falsely representing himeelf as of full age, 
he incurs an obligation in equity to restore any 
advantage, ho has obtained by such representation, 
to the person from whom he has obtained it. Stike- 
man v. Dawson, (1847) 16 L J. Ch. 205, relied upon. 

This liability attaches to a minor, net on the 
ground of estoppel, but on the ground that a minor 
shall not take advantage of his own fraud. 

Restitution cannot be ordered, if the fact of 
minority was known to the person with whom the 
minor contracted and there was consequently no 
deception. Mohori Bibee v. Dharmodas Ghose, 30 O. 
589 (P. C.), referred to and distinguished. A 

(Per Richards, J.)\—The policy of the law is to 
protect infants against themselves as well as against 
others. Asa minor is wholly incapable of making 
contracts, 8 B4 of the Contract Act does not apply 
tos contract made by a minor. Mohori Brbee v. 
Dharmodas Ghose, 30 C 589 (P. O ), referred to. 

In the case of a sale by a minor, the vendees must, 
in order to claim compensation, prove that they were 
induced to enter into the contract of sale by the 
fraudulent misrepresentation of the minor and that 
they were in fact deceived and did not really know 
the true state of facts, 


Appeal from a decree of Babu Srish 
Chander Bose, officiating Subordinate Judge 
of Ghazipur, dated the 17th of April 1906. 

Dr. Tej Bahadur Sapru and Babu Durga 
Oharan Banerji, for the Appellants. 

Pandit Sunday Lal and Munshi Jang 
Bahadur Lal, for the Respondeuts. 

Judgment. 

DBANERIT, J.—This and the connected First 

Appeal No, 118 of 1906 arise ont of a 


Graz, 39 O, 699 
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suit brought by the respondents Lalta Prasad 
and Bhuaneshri Prasad for possession of a 
2 anna 6 pie share of zamindart and for a 
declaration that a sale-deed, dated the 28th 
of June 1899, executed by them jointly with 
one Dwarka Prasad in respect of the said 
share, is null and void. 

The plaintiffs are the sons of Lala Madho™ 
Prasad, whose paternal uncle is the aforesaid 
Dwarka Prasad. After the death of Madho 
Prasad in 1882, Dwarka Prasad applied for 
and obtained in 1888 a certificate of guardi- 
anship of the persons and property of the 
plaintiffs who were minors at the date of 
their “father’s death. Madho Prasad and 
Dwarka Prasad jointly owned an 8 anna 


share in the village Kharaun, out of which \, 


Madho Prasad in his life-time sold 2 annas 
9 pies and Dwarka Prasad sold 2 annas 6 
pies after Madho Prasad’s death. The re- 
maining 2 annas 9 pies was sold by the plaint- 
iffs and Dwarka Prasad on the 28th of 
June 1899 to Jagar Nath Singh defendant 
and the predecessors in title of defendants 
Nos. 2 to 11. The plaintiffs state that they 
were minors at the date of the sale; that 
they are persons of weak intellect and in- 
experienced ; that they executed the sale-deed 
under the influence of Dwarka Prasad, who 
is an extravagant man of dissolute - habits; 
that they did not derive any benefit from the 
sale ; that the sale was effected without any 
necessity, and that they did not receive any 
part of the consideration for it. On these 
grounds they seek to set aside the sale and 
recover possession of the portion of the pro- 
perty sold, of which the purchasers have taken 
possession. 

The defendants deny that the plaintiffs 
were minors at the date of the sale and as- 
sert that the plaintiffs represented them- 
selves to be of full age and thus induced 
them to purchase the property. They con- 
tend that the plaintiffs are estopped from 
maintaining the suit, and that in any case 
they are bound to make restitution of the 
amount of consideration for the sale. The 
Court below found that the age of the plaint- 
iffs was below 21 years on the date of the 
execution of the sale-deed and that they 
were minors and incompetent to make the 
contract of sale. Following the ruling of 
their lordships of the Privy Council in 
Mohori Bibee v. Dharmodas Ghose (1), the 

(1) 80 O, 539 (P. 0), 
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learned Subordinate Judge held the sale to 
be void. He, however, was of opinion that 
the plaintiffs had made fraudulent misrepre- 
sentations to the purchasers as to their age 
and that they benefited by‘the sale. He 
accordingly made a decree for possession on 
condition that the plaintiffs shoald refund 
go much of the consideration for the sale as 
represented the value of the share decreed 
to them. 

Against this decree the defendants pur- 
chasers have preferred this appeal and the 
plaintiffs have preferred appeal No. 118. 
4 defendants repeat the pleas advanced 
by thom in the Court below. The plaint- 
iffs contend that they are not liable to 
make any restitution. 

After arguments were heard in both the 
appeals the learned advocates for parties in- 
formed us that there was some likelihood 
of a compromise. We, accordingly, deferred 
judgment. The parties, however, have not 
come toany terms and we must decide the 
appeals. 

The first question is that of the age of 
the two plaintiffs. It was conceded at the 
hearing that ag a guardian of the plaintiffs 
was appointed by the Court they must be 
deemed to have been minors until they at- 
tained the age of 21. Itis alleged on be- 
half of the plaintiffs that Lalta Prasad was 
born on the 24th of November 1880 and 
Bhuaneshri Prasad on the 17th April 1882. 
If this allegation is true, the former attained 
majority in 1901 and the latter in 1908. So 
that both of them were under age when 
they executed the sale-deed. At the time 
of the registration of the sale-deed, however, 
the fromer stated his age to be 24 and the 
latter 22. As has been stated above, the 
learned Subordinate Judge has fonnd that 
both the plaintiffs were under the age of 
21 years when they executed the sale-deed. 
After carefully considering the evidence I 
find it impossible to come to a different 
conclusion. It has been abundantly proved 
that Madho Prasad, the father of the plaint- 
iffs, died in 1882. The witnesses for the 
plaintiffs who are men of position and respect- 
ability, swear that at the time Bhuaneshri 
was about six months old and [alta Prasad 
about 18 months, There is no reason to 
disbelieve these witnesses, and it is most 
unlikely that they have made a mistake. 
The most important evidence on the point 
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is afforded by the fact that when on the 
3rd of April 1888 Dwarka Prasad applied 
for a certificate of guardianship, he stated in 
his application that the age of Lalta Prasad 
was 7 and that of Bhuaneshri 6 years. 
Dwarka Prasad has been examined in this 
case and has supported his former allega- 
tion. He had no motive in 1888 for under- 
stating the age of each of his grand-nephews, 
and I see no reason to assume that he did 
so. According to the evidence of Lieutenant- 
Colonel Emerson, the Civil Surgeon, the 
plaintiffs were not of full age in 1899. On 
this point I fully agree with the finding of 
the Court below. 

As the plaintiffs were minors at the date 
of the sale-deed they were incompetent to 
make a contract of sale, and according to 
the ruling of the Privy Council in Mohorr 
Bibee v. Dharmodas Ghose (1) referred to 
above, the sale must be held to be absolute- 
ly void. 

It is contended that as the plaintiffs false- 
ly represented to the appellants that they 
were of full age and thereby induced the 
appellants to purchase their property and 
pay them the price of it, they are estopped 
from proving their true age and denying 
the validity of the date made by them. | Re- 
liance is placed on the provisions of section 
115 of the Evidence Act, which, it is urged, 
applies to minors also. The authorities on 
the question whether that section applies 
to minors are divergent. Whilst it was held 
by some of the Judges of the Calcutta High 
Court in Brohmo Dutt v. Dharmo Das Ghose (2) 
that the section applies only to persons of 
full age, thb contrary view was held by the 
Bombay High Court in Ganesh Lalav. Bapu 
(3). I do not, however, deem it necessary 
to express any opinion on the point although 
it seems to me to be difficult to hold that 
in no case would the doctrine of estoppel be 
applicable to infants (see Bigelow on Estop- 
pel, pp. 599 et seqq). In my opinion the law of 
estoppel can only be applied subject to other 
provisions of law, and therefore when, as 
held by the Privy Council, a contract by a 
minor is void under the provisions of the 
Contract Act, the law of estoppel cannot be 
invoked in aid to validate that which is 
void under the law. The law on the subject 
is thus stated in Pollock on Contracts, 6th Ed., 
p. 73:— When aninfant has induced persons 

(2) 26 0. $81, (3) 21 B, 198, 
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to deal with him by falsely representing him- 
self as of full age, he incurs an obligation in 
equity which, however, in the. case of a con- 
tract is not an obligation to perform the con- 
tract and must be carefully distingnished from 
it.” Indeed it is not a contractual obligation 
ntall. Tt is limited to thisextent “that the 
infant is liable to restore any advantage he 
has obtained by such representation to the 
person from whom he has obtained it.” 
(p. 52). This was held in Stékeman v. Daw- 
sow (4) andother cases to which itis need- 
less to refer. In that case Vice-Chancellor 
Knight Bruce observed that for falso rve- 
presentation or a frandulent suppression or 
concealment the minor was answerable in 
eqnity after his majority, notwithstanding 
his minority at the time. This liability at- 
taches to n minor, not on the ground of 
estoppel, but, as Sir Frederick Pollock points 
out; on the ground that “an infant shall 
not take advantage of his own freud.” Tf, 
however. the fact of minority was known 
and there was no deception, restitution can- 
not be ordered. No question of estoppel, there- 
fore, arises in this case, and what we have 
to consider is whether the plaintiffs made 
any fraudulent misrepresentation as to their 
age which deceived the appellants and in- 
duced them to purchase the property in 
question. È 

The circumstances which led np to the 
sale of the 28th of June 1899 are these. 
On the 26th of August 1893 Dwarka Prasad 


borrowed Rs. 400 from some of the appel- ` 


lants and hypothecated a 44 pie share. In 
lien of that sum and interest dye thereon 
and a further advance of Rs. 665 in cash for 
the expenses of the marriage of Lalta Prasad, 
plaintiff, mortgage bond for Rs. 1,200 
was executed by Dwarka Prasad and Malta 
Prasad on the 9th of June 1897. On that 
occasion Jualta Prasad stated his age to be 
22 yems. On the lith of April 1898, Lalta 
Prasad alone borvowed Rs. 799-12-0 from 
Shinbaran Singh and others and executed a 
mortgage of a l anna 3 pie share. Om this 
occasion also he stated his age to be about 
22 years. On the 7th of February 1899 
Bhuaneshri borrowed Rs. 800 from Babu 
Karan Singh and executed a mortgage of a 
l anna 3 pie 15 kant share. He stated 
before the Sub-Registrar that bis age was 
abont 22 years and received the morey in 
(4) (1847) 16 L. J, Ch, 205, 
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the presence of that officer, So that long 
before the execution of the sale-deed in suit, 
the two brothers executed three documents 
and represented themselves to be persons of 
full age. In respect of the last two mort- 
gages the appellants brought suits for pre- 
emption and these suits were defended by” 
the plaintiffs as persons of full age and 
they filed written statements in that cha- 
racter on the 17th of Feburary 1899. Before 
that date, that is on the 16th of February 
1899, the two plaintiffs and Dwarka Prasad 
sent a notice to the appellants informing 
them that they were desirous of selling a 
3 anna share in the village Kharann and 
that the price had been settled with Shiu- | 
baran Singh and others at Rs. 8,000, and 
they asked the appellants if they would pur- 
chase that share for the aforesaid price. 
They further stated in the notice that the 
sale should be comploted within ten days, 
otherwise the property wonld be sold to 
Shinubaran Singh and others. An answer to 
this notice was sent on the 23rd of February 
1899 expressing readiness to purchase for 
a reasonable price. After this the pre-emp- 
tion suits were compromised and petitions 
of compromise were filed on 15th March 
1889, in which Lalta Prasad and Bhuaneshri 
said that it had been agreed with the pre- 
sent appellants, the plaintiffs in those suits, 
that each of the two brothers world sell 
to the appellants al anna 3 pic 15 kant 
share fora consideration of Rs, 2,800. Jn 
the written statements, the notice and the 
petitions of compromise mentioned above, 
the plaintiffs professed to act as persons 
of full age. Decrees were passed in the 
per-emption snits against the plaintiffs in 
accordance with the compromise, and in the 
decrees their names appear as those of per- 
sons of full age. Jt was in pursuance of 
the terms of the compromise that the sale- 
deed of 28th June 1899 was executed. The 
property sold wasa 2 anna 9 pie share, and 
the consideration was Rs. 5,958-5-0, which 
was made up of Rs. 1,674-8-0 due to Shin- 
baran Singh and others on the mortgages 
of llth April 1898, and the 6th of January 
1899; Ra. 1,420-8-0 due on account of the 
mortgage of 9th June 1897, and Rs. 2,863-5-0 
paid in cash before the Sub-Registrar Ab 
the time of registration of this document 
‘Lalta Prasad stated his age to be about 24 
and Bhuaneshri’s about 22 years, It is thug 
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Ab ever hinted that they were minors. 


Vol. 1] 


JAGAR NATH SINGH t. LALTA PRASAD. 


manifest that not only at the date of the 
execution. of the sale-deed in question did 
the plaintiffs represent themselves to be of 
full age, but in 1897, 1898 and 1899 they exe- 
ented documents in favour of the appel- 
lants and other persons in which they made 
similar representations, ard at no time w 
in fact they were minors, these representa- 
tions were falsely made and they were 
clearly made with a view to induce the ap- 
pellants to advance them money and pur- 
chase their property on the faith of those 
representations. If the appellants or any 
of them was aware of their true age they 
bad no object in obtaining documents from 
them without the intervention ofa guardi- 
an. I fully agree with the following 
observations of the learned Subordinate 
Judge .—“ There is no satisfactory evidence 
on the record to show that the defendants 
knew the true age of the plaintiffs and 
were not misled by their untrue state- 
ments. The defendants are residents of 
Ghazipur, while the plaintiffs are residents 
of Jaunpur. There is no reason to believe 
that the defendants knowingly entered into 
a contract with minors. Had they known 
the plaintiffs io be minors they would not 


-have entered into the sulahnamas in the pre- 


emption suits nov into this sale transaction. 
The facts are all against the supposition that 
the plaintiffs to be 
minors.” It is true Sita Ram, appellant, 
stated that he had known Bhuaneshri for 
thirteen years, but Sita Ram was not one 
of the purchasers under the sale-deed, and 
it does not appear that any of the pur- 
chasers had ever seen the plaintiffs before 
they entered into the transactions of 1897 
and 1898. The Sub-Registrar, who regis- 
tered the deeds. mentioned above, has given 
evidence in this case and has stated that he 
considered the plaintiffs to be men of full 
age, and it is not surprising that the ap- 
ellants also considered them to be of full 
‘se and were as much deceived on the point 
s the Sub-Registrar. In my judgment the 
‘laintiffs made false representations as to 
hot age with à view to induce the purchasers 
It first to lend them money and afterwards 
to purchase their property and that these re- 
presentations were fraudulently made. The 
plaintiffs are, therefore, liable in equity to 
make restitution for the benefit they obtained. 
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The learned Subordinate Judge has ordered 
the plaintiffs to refund Rs. 5,416-10-5 out 
of the consideration for the sale. He is of 
opinion that the whole of this money was 
received by the plaintiffs and this finding 
is, in my opinion, justified by the evidence. 
The endorsement of the Sub-Registrar on 
the sale-deed shows that Rs. 2,863-5-0 was 
received by lala Prasad in his presence. 
Lalta Prasad has not repudiated the cor- 
rectness of this eutry, and he has not by his 
own deposition or by any other evidence 
proved that he returned the money or gave 
it to Dwarka Prasad He borrowed Rs. 
799-12-0 from Shiubaran Singh and others. and 
Bhuaneshri borrowed Rs. 800 from them. 
These amounts, together with interest, were 
due by them, and the total sum due was 
Rs. 1,674-8-0. It has been proved that this 
sum was paid by the appellants to the cre- 
ditors Shinbaran Singh and others. Of the 
amount of the bond of 9th June 1897 ° 
alta Prasad took Rs. 665 for the expenses 
of his marviage. This amount together with 
interest. was clearly due by him alone, and 
as ıt was set off against the consideration 
for the sale-deed he has benefited to the 
extent of the amount due by him. It has 
thus been abundantly proved that the two 
plaintiffs, who are admittedly joint, received 
and benefited by the amount which the 
Court below has directed to be restored by 
them. As pointed out by that Court, al- 
though they were minors in the eye of tho 
law, they were grown-up young men when 
they received the money. Lalita Prasad was 
on his own showing abont 19 years old and 
Bhuaneshri over 17. They were old enough 
to understand and know their own interests, 
and it is most unlikely that they were en- 
tirely under the influence of Dwarka Prasad. 
They are, therefore, liable to make restitu- 
tion of the amounts by which they have 
benefited. Inthe case of Mohori Bibee v. 
Dharmodas Ghose (1) restitution was not 
ordered, but that was apparently on the 
ground that the mortgagee in that case had 
advanced the money with full knowledge 
of the age of the plaintiff and was not 
deceived. In the present case I am of 
opinion that- the purchasers were ignorant 
of the true age of the plaintiffs and were 
deceived by their misrepresentations. I 
would, thorefore, dismiss both the appeals with 
costs, 
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Ricuarps, J.—These appeals arise out of 
a suit fora declaration of the plaintiffs’ title 
to certain property and for a declaration that 
a certain sale-deed dated the 28th of June 
1899 was void as against the plaintiffs. The 
plaintiffs are the sons of one Lala Madho 
Prasad. Lala Madho Prasad was the son of 
Lala Mahabir Prasad. Wala Mahabir Prasad 
was a brother of the defendant Lala Dwarka 
Prasad. These persons were all members of 
a joint Hindu family and the property in 
question was part of the joint family estate. 
Mahabir Prasad died in 1870, leaving Madho 
Prasad, his son, 8 minor, him surviving. 
The share of the family was an eight anna 
gamindam share. After the death of Maha- 
bir Prasad, Dwarka and Madho sold a 2% 
share out of the eight anna share. Madho 
died on the 25th September 1882 leaving 
the plaintiffs, infant children, him surviving. 
In 1891, Dwarka Prasad sold a 2 anna 3 pie 
share and also a 2 anna 73 pie share to 
certain persons now represented by the de- 
fendants Nos. 1 to 11. 

The plaintiffs did not join in this sale. 

On the 28th of June 1899, Dwarka Prasad 
and the plaintiffs gold a 3 pie share to one 
Beni Koeri and others, and the remaining 
2anna 9 pie share to persons represented 
by the defendants Nos. 1 to 11. 

It isin effect to set aside the deed trans- 
ferring this 2 anna 9 pie share that the 
present suitis brought. The plaintiffs al- 
lege thatthe plaintiff No. 1, Lalta Prasad, 
was born on the 24th of November 1880, 
and that the plaintiff No. 2, Lala Bhuaneshri 
Prasad, was born on the 17th April 1882, 
and that they attained majority on the 24th 
of November 1901 and the 17th of April 
1908, respectively ; that they received no 
consideration, and that the sale was a fraud 
upon them. The defendants Nos. 1 to 11 allege 
that the plaintiffs were of full age when 
they executed the sale-deed, and that even 
if they were not, they represented them- 
selves as being of full age, and that, there- 
fore, they ought not to be allowed to set up 
the minority. 

A certificate of guardianship of the person 
and property of the plaintiffs was granted 
in the year 1888 to Dwarka Prasad, and 
accordingly, under the provisions of Act 
No. XU of 1858, the plaintiffs did not at» 
tain majority until they reached the age of 
21 years respectively. The Court below has 
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found that the plaintiffs were minors at the 
time the sale-deed of the 28th June 1899 
was executed. The learned Subordinate 
Judge says— The fact of the plaintiffs be- 
ing minors is established beyond any reason- 
able doubt.” I entirely agree with that 
finding. Dwarka Prasad, the guardian of 
the minors, was examined and proved that 
they were minors. Perhaps not much . 
reliance should be placed on his uncorroborat- 
ed evidence, but on the 10th of March, 
1881, he made an application to the Dis- 
trict Judge to be appointed guardian of the 
minors (he was snbsequently appointed guardi- 
an). Hethen gave the ages of the plaint- 
iffs as seven years and six years, respec- 
tively. In the year 1888 Dwarka had no 
object or motive for under-stating the ages , 
of his nephews, and it is impossible not to 
give great weight to this corroboration of 
his evidence. The Civil Surgeon examined 
the plaintiffs on the 25th of November 1905, . 
and he stated the age of the elder plaintiff 
to be then twenty-four years and the younger 
plaintiff twenty-two years. This was six 
years after the execution of the deed in 
question, and unless the Civil Surgeon was 
very much in error, the plaintiffs must have 
been under twenty-one years in June, 1899. 
There was a lot of other evidence which is 
not perhaps very definite, but the age of the 
plaintiffs, particularly of the plaintiff 
Bhuaneshri Prasad is fixed by the death. of 
their father Madho Prasad, which unques- 
tionably happened not earlier than 1882. 
Bhuaneshi1 Prasad was then an infant in 
arms. In 1899 the plaintiffs were recorded 
as minors. On the last day of the hearing 
of the appeal the last-mentioned plaintiff 
was in Court and he appears even now to be 
a very young man. I think it is pretty 
clear from the evidence that Dwarka was at 
least an extravagant man. He very soon 
dissipated almost his entire interest in the 
family property. It was quite unnecessary 
for him to have applied for a certificate of 
guardianship to his nephews, .as the family 
was joint, and I have no doubt that his 
object in getting himself appointed was to 
enable him the more effectually to dispose 
of the minors’ property. I also think that 
there is a good deal in the case to suggest 
that the interests of the plaintiffs were not 
very well looked after. The defendants or 
the persons whom they represent had become 


Vol. 1] 


JAGAR NATH SINGH V, LALTA PRASAD. 


co-sharers in 1891, and I think it hard to 
believe that they were unaware of the plaint- 
iffy’ real age. In fact one of the defendants, 
Sita Ram, admits that he had seen the 
second plaintiff visiting the village “for the 
last 12 or 13 years.” I shall now proceed 
to consider the evidence as to the alleged’ re- 
presentation by the plaintiffs that they were 
of fullage. The plaintiffs went before the 
Registrar in 1897, 1898 and in 1899 in 
connection with the registration of certain 
mortgages. It is not very clear what occurr- 
ed before the Registrar, but they apparently 
did give their ages as being over 21 years. 
Possibly the Registrar was deceived, but the 
Registrar was notthe purchaser. They also 
defended a suit or suits as adults. There is, 
however, no evidence that in the negotiations 
for the sale of the 28th of June 1899, or at 
any time up to the execntion of the deed 
the plaintiffs ever represented- themselves to 
the defendants (or to the persons now repre- 
sented by the defendants) as being of full 
age. None of the defendants have come 
forward to say that they were in fact misled 
by the representation of the plaintiff, or that 
they ever made any inquiry about their ages. 
The defendant, Sita Ram, says that the sale- 
deed sued on was executed under his super- 
intendence, and in cross-examination he 
admitted that he had been seeing Bhuaneshri 
Prasad for 12 or 13 years. Tam quite satis- 
fied that Sita Ram knew that plaintiff No. 2 
at least was under 21 years. I believe the 
truth to be that the defendants, who had 
already acquired the greater part of Dwa:ka’s 
share, were naturally very anxious to acquire 
the remaining shares and were prepared to 
take the risk of purchasing from minors. I 
think it quite impossible to hold that the 
plaintiffs were guilty of fraudulent misrepre- 
sentation of their ages committed for the 
purpose of deceiving the defendants or their 
representatives and inducing them to buy 
the property. The learned Subordinate Judge 
did not frame any express issue as to whether 
or not therg had been fraudulent misrepre- 
sentation by the plaintiffs as to their ages. 
At pages 20 and 21 of the judgment, how- 
ever, he vefers to two pro-emption suits 
brought by the defendants against the plaint- 
iffs and their uncle Dwarka. These suits 
were defended by the plaintiffs as adults, 
and the learned Judge says that the plaintiffs 
ought to have brought to the notice of the 
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Court that they were minors, and later on 
at page 21, he says.—“If ever a fraud was 
committed upon a Comt delberately and 
with the object of injuring the other party, 
this is such a case.” On the strength of - 
this supposed frand, the learned Judge has 
ordered the plaintiffs to refund the galo 
consideration as a condition precedent to set- 
ting aside the gale-deed. Surely this is a 
strange ground for holding minors guilty of 
fraud. I think the evidence goes to show 
that the ‘whole litigaticn was managed by 
Dwarka, and that the plaintiffs were under 
his influence and ready to do whatever he 
told them to do, and I think it quite impossi- 
ble to hold that the plaintiffs were guilty 
of fraudulent misrepresentation merely be- 
cause when sued as adults they neglected to- 
inform the Court of their minority. In my 
opinion the ordinary law as to estoppel does 
not apply to infants and this was practically 
admitted in the argument. It is said, how- 
over, that an infant is liable for fraudulent 
misrepresentation in an action for deceit and 
that the fraud of an infant may, therefore, 
be set up as a defence when the infant seeks 
to set aside a transaction induced by his 
fraud. Assuming this for the purpose of 
argument to be so, I think it a fair test in 
this case to consider whether the defendants 
on the evidence could succeed if they were 
suing as plaintiffs in a suit for damages for 
fraudulent misrepresentation. I certainly 
hold they could not. In such a suit the 
pluintiffs should prove that they were induc- 
ed to enter into the contract of sale by the 
fraudulent misrepresentation of the defendant 
and that the plaintiff (purchaser) was in 
fact deceived and really did not know the 
true state of the facts. They (the defendants) 
have never come forward to say that they 
were in fact misled or deceived. The evi- 
dence is altogether consistent with the plaint- 
iffs acting under the influence of their uncle, 
and the defendants’ agent, Sita Ram, I 
believe, knew well that the plaintiffs were 
minors. One question further remains, name- 
ly, should the Court direct the plaintiffs to 
make any compensation to the defendants, 
and if so, to what extent? The Court below 
directed that Rs. 5,416-10-5 should be paid 
by the plaintiffs before getting possession. 
It seems to me that the policy of the law 
is to protect infants against themselves as 
well as against others, In the case of Mohori 
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Bibee v. Dharmodas Ghose (1) their Lordships 
of the Privy Council held that a minor was 
wholly incapable of making contracts. Sec- 
tion 64 of the Contract Act, therefore, does 
not apply. In the case cited the minor was 
within a few months of boing 21 years when 
he executed the-mortgage, and yet the latter 
was set aside without any compensation. 
Dealing with the question of compensation 
their Lordships quote the following passage 
from the judgment of Lord Justice Romer 
in the caso of Thurston v. Nottingham 
Permanent Buildings Society (5) :— The short 
answer is that a Court of equity cannot say 
that it is equitable to compel a person to pay 
any money in respect of a transaction which 
as against that person the Legislature has 
declared to be void.” In the case of Thurston 
` y, Nottingham Permanent Buildings Society (5), 
the infant was allowed to keep the entire 
advance made to her by the Society for the 
purpose of completing buildings on her 
property. I can see no reason for directing 
the plaintiffs to refund tho entire purchase 
money. Furthermore the cases of both the 
plaintiffs are not quite identical. 
Prasad was not only the older of the two, 
but he seems to havo received a larger 
amount of money. Lalta Prasad as sole 
mortgagor mortgaged a l anna 3 pie share 
on the llth of April 1898. Bhuaneshii 
Prasad in like manner, on the 7th of January 
1899, mortgaged a 1 anna 3 pie 15 kant 
share. The defendants or their representa- 
tives brought suits for pre-emption against 
Lalta and Bhuaneshii in respect of these 
mortgages. (These are the suits the plaint- 
ifs defended as adults.) The suits were 
compromised and decrees made in the terms 
of the compromise. By these compromises 
the defendants in the present suit were to 
pay Rs. 829 with interest to the mortgagees 
in respect of Lalta’s mortgage and Rs. 52-8-0 
costs. They were also to pay Rs. 811 with 
interest and Rs. 52-8-0 costs in respect of 
Bhuanéshri Prasad’s mortgage. In the sale- 
deed of the 11th of April 1899, it is recited 
that Rs. 1,674-8-0 was paid to the mort- 
gagees on foot of these mortgages. The shares 
of the plaintiffs in respect of this sum of Rs. 
1,674-8-0 were practically equal in amount 
and I treat them as equal. Lalta had had 
a further advance of Rs. 665 on: foot of the 
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mortgage made by him and his uncle on 9th 
June 1897, and under the terms of the sale- 
deed, this mortgage was also paid off. It 
may, therefore, be said that on the sale of the 
28th of June 1899, debts of Lalta’s to third 
parties were discharged as follows: Rs. 665, 
Rs. 837-4-0 (half of Rs. 1,674-8-0) and Rs. 
52-8-0 costs, total Rs. 1,554-12-0. In the- 
case of Bhnaneshri, debts were in like man- ` 
ner discharged: Rs. 837-4-0 (half of Rs. 
1,674-8-0) and Rs. 52-8-0 costs, total Rs. 
889-12-0. Lalta was married in 1897 and the 
Rs.665 wera paid for his marriage expenses. I 
think that it would be reasonable under the 
provisions of section 41 of the Specific Relief 
Act to direct that plaintiff Lalta should pay to 
the defendants the sum of Rs. 1,554-12-0 as a 
condition to getting possession, and that the 
plaintiff Bhuaneshri should in like manner 
pay the sum of Rs. 889-12-0, and I would 
to this extent modify the decree of the lower 
Court. These sums represent mortgage 
debts paid to third parties. The mortgages 
have never been set aside, and I think that 
these mortgage debts stand on a different 
basis from the other moneys which the Court 
below has directed the plaintiffs to pay as a 
condition precedent to getting possession. I 
would dismiss the defendants’ appeal, and 
allow the appeal of the plaintiffs to the 
extent mentioned above. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
URIMINAL Reviston NO, 654 or 1908. 
November 12, 1908. 

Present -—Mr. Justice Richards and 
Ma. Justice Karamat Husain. 
EMPEROR 
VErsus 
DUNGAR SINGH. 

Stump Act (If of 1999), 8 62, Sch. I, Art. 68 (c)— 
Stamp—Recei pt for money due under decree for sent, 
wheather esempt from stamp duty-—Intention to defraud, 
effect of the absence of. 

Although a receipt for payment of rent by cultivators 
on account of land assesied to Governmont 1evenuo 
is exempt from payinent of stamp duty, a receipt 
for money duo under a decree for such rent must 
bear a stamp, as the debt of rent Suerges in the 
decree. 

Absence of an intention to defraud tho revenue is 
not sufficient to make a conviction, under the Stamp 
Law, bad, but it may be taken into consideration in 
awarding punishment. 

Criminal Revision from an order of B. J. 
Dallal, Sessions Judge of Agra, dated the 
14th August 1908, 
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My. TV. K. Porter, for the Crown. 

Judgment.—Dungar Singh was convicted 
under section 62, of the Indian Stamp Act 
(IL of 1899) and sentenced to a fine of 
Rs. 40 or to suffer simple imprisonment for 40 
days, It appears that the accused held a 
decree for rent against a certain tenant and 
gave a receipt for the amount of the decree 
to the tenant without any stamp denoting 
payment of duty. The accused Dungar 
Singh was himself merely an agent of a 
zamindar. Generally speaking, receipts 
must be stamped, but an exemption is mado 
by article 53 (0), schedule I, of the Stamp 
Act in favour of receipts for payment of vent 
by cultivators on account of land assessed to 
Government revenue. The learned Ses- 
sione Judge has referred the matter to this 
Court under section 488, Crimimal Proceduro 
Code, suggesting that the conviction is 
wrong and should be set aside, inasmuch as 
a receipt for money paid under a decree for 
rent must be treated as a receipt for rent. 
A learned Judge of this Court considering 
the matter of general importance has referred. 
the case to a Bench of two Judges. In our 
judgment the conviction was correct. The 
debt of rent merged in the decree, and it is 
admitted that a receipt for money payable 
under a decree must beara stamp. We do 
not think that there was any intention to 
defraud the revenue. Absence of such inten- 
tion though not sufficient to make a convic- 
tion bad, may be taken into consideration in 
awarding punishment. We alter the sen- 
vence from a fine of Rs. 40 to a fine of 
Rs. 5, orin default imprisonment for 40 days. 
Tf the fine has alveady been paid Rs. 35 will 
be refunded. Let the record be returned. 


ALLAHABAD HIGH COURT. 

Civiu Revision No. 29 or 1908. 
ORIMINAL Reyisron Prerrrioxs Nos. 220 AND 221 
or 1908, 

November 20, 1908. 
Present.—Mi Justice Richards and 

lv. Justice Griffin. 
MAZHAR HASAN-—-—APPLICANT 
versus 
SAID HASAN-——Opposire Party. 

Ciil Procedure Code (Act XIV of 1882),» G22-- 
Criminal Procedure Oode (Act V of 1593), xa. 195, 
489—Legal Practitioners Act (XVIII of 1879), » L1— 
Oharging a pleader, whut constitute—Sanction to 
prosccute—Revision, Civil—Revision, Criminal—High 
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Couns power to in'eifere with an order sanctioning 
prosecution. 

A. litigant sont a complaint to the Subordinato 
Judge charging a pleader with professional misconduct. 
The Subordinate Judge did not consider it necessary 
to take any steps on this communication, A similar 
complamt was sent to the District Judge, who after 
having the communication verified, sent it to the 
Subordmate Judge for enquiry. Thereupon the 
Subordinate Judge held an enquiry under the Legal 
Practitioners Act Asa result of this enquiry, sanc- 
tion was granted by the Subordmuate Judge to the 
pleader to prosecute for perjury tho applicant, who 
had appeared as a witness in tho course of tho 
enquiry There was an appeal to the District Judge, 
who refused to interfere with the order of the Sub- 
ordinate Judge. 

Held, that the High Court had no jurisdiction to 
interfere with the order, either under s 195 or s. 
439, Cr, P Code. Salig Ram v. Ramjı Lal, 28 A. 
gah, followed. 

Held further, that the first letter followed by tho 
commuuieation from the District Judge amounted to 
a “charging of the pleader in the Court of the Sub- 
ordinate Judge” within the meaning of s. 14 of tho 
Legal Practitioners Act; and as the Subordinate 
Judge had jurisdiction to hold the enquiry and to 
grant the sanction, the High Court had no power to 
interfere with the order. 


Revision from an order of W. F. Kirton, 
District Judge of Moradabad, dated 14th 
April 1908. 


Mr. G. P. Boys, for the Applicant, 

Mr, B. E. O'Conor, for the Opposite party. 

Judgment, This application “is connected 
with Criminal Revisions Nos. 220 and 221 
of 1908. 

The facts are shortly as follows :— 

Certain civil proceedings were proceeding 
in the Court of the Subordinate Judge. The 
suit was one by a Muhammadan lady for 
dower. In the course of the execution of a 
decrec in that suit} a compromise was filed 
on behalf of the lady by her Vakil. The 
lady sent n complaint to the High Court, 
District Judge and the Subordinate Judge, 
alleging that the compromise had been filed 
contrary to her interest by her Wakil in collu- 
sion with the other side. The Subordinate 
Judge apparently did not consider it neces- 
sary to take any steps as the result of tho 
lady's communication. Her letter was 
unverified, and apparently not produced by 
a person duly authorized to produce it. 
Tho High Court sent the communication it 
received to the District Judge. The District 
Judge had the commnunication verified and 
sent it on to the Subordinate Judge for 
inquiry. It is quito possible that the Dis- 
trict Judge did not intend that the Subordi- 
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nate Judge should go the length of holding 
an inquiry under the Legal Practitioners Act 
as the result of his direction, The Subordi- 
nate Judge, however, did hold an inquiry 
under the Legal Practitioners Act. In the 
course of this inquiry the applicant was 
examined as a witness, and he is alleged to 
have stated, amongst other things, that he 
never instructed the pleader to file the com- 
promise. The Subordinate Judge on the 
application of the pleader granted leave to 
prosecute Mazhar Hasan, the present appli- 
cant. There was an appeal to the District 
Judge, who refused to interfere with the 
order of the Subordinate Judge. The pre- 
sent applications are made to this Court. 
Criminal Revision No. 220 is brought under 
section 195 of the Code of Criminal Proce- 
dure. In our judgment an application under 
section 195 does not lie to this Court under 
the circumstances of the present case. The 
Subordinate Judge sanctioned the prosecu- 
tion and the District Judge merely confirm- 
ed the order of the Subordinate Judge. The 
case is in our opinion governed by the case 
of Salig Ram v. Ramji Lal (1). As to 
Criminal Revision No. 221 it is brought 
under the provisions of section 439 of the 
Code of Criminal Procedure. It is quite 
clear under the anthority of the last men- 
tioned tase that this Court cannot entertain 
the application under the provisions of sec- 
tion 439. This application is made under 
the provisions of section 622 of the Code 
of Civil Procedure, and accordingly it is 
necessary for the applicant to show that the 
orders of the Subordinate Judge and of the 
District Judge were made without jurisdic- 
tion. The learned counsel for the applicant 
contends that before an inquiry could be held 
under the Legal Practitioners Act, it was 
necessary that a pleader should “bo charged 
in his Court” with some offence mentioned 
in section 14 of the Act, and he contends 
that the only charge in the Subordinate 
Judge’s Court was the letter of the lady to” 
him, and that the Subordinate Judge himself 
.“ shelved,” that is to say, refused to hold 
any inquiry on that charge. We cannot 
agree with this contention. The Subordi- 
nate Judge had before him first the lady’s 
complaint. Subsequently he got from the 
District Judge a repetition of that complaint 
duly verified, and he then proceeded to hold 
(1) 28 A. 664, 
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the inquiry. We do not think that the shely- 
ing of the first letter was a refusal to enter- 
tain the charge, and we think that the first 
letter followed by the communication from 
the District Judge amounted to a “charging 
of the pleader in the Court of the Subordi- 
nate Judge” within the meaning of section 
14. If then the Subordinate Judge had 


jurisdiction to hold the inquiry, it is quite ` 


clear that he had jurisdiction to grant the 
sanction, and the learned District Judge had 
jurisdiction to confirm the order of the Sub- 
ordinate Judge. The application, then. is 
not brought within the provisions of section 
622 of the Code of Civil Procedure, and this 
Court has no power to interfere with it. As 
a result the application must be dismissed 
with costs. 
Application dismissed. 





ALLAHABAD HIGH COURT. 
Suconp Orv Appean No. 1596 or 1907. 
March 16, 1909. 

Present :——-Mr. Justice Richards and 
© Mr. Justice Karamat Hussain. 
KAMTA. PRASHAD AND ANOTHER— 
DErENDANTS—ÅPPELLANTS 
versus 
Musammat MUNI BIBI—Prauntier— 
RESPONDENT. 

Limitation Act (XV of 1877), Seh. IT, Arts. 75, 116— 
Registered bond payable by instalments—Condition of 
whole becoming due tt default made in payment af one 
tastalment— Lum tation. 

Where a reyuiered bond, payablo by instalments, 
provides that in default of payment of any one instal. 
ment, the whole amount shall become due, Article 
116 of the Limitation Act, 1877, applies and the period 
of Bir years’ Lmitation begins to run from the date of 
default. usum dle Khan v, Hafiz Alı Khan, 8 A, 
600, (F. B.) ; Collector of Mirzapur v, Dawan Singh, 
80 A. 400, followed. 

M. L. Agarwala, for the Appellants. 

J. N. Chowdhrt, for the Respondent. 

Judgment,— This was a suit to recover 
money alleged to be due on foot of a certain 
money bond. Under the termg of the bond 
the money was payable by instalments and 
the bond provided that in default of payment 
of any instalment, the whole amount would 
become due. Default was made on 5th 
September 1902 and the present suit was 
instituted on the 29th November 1906. The 
bond was a registered bond. Article 75 of the 
Second Schedule of Act XV of 1877 provides 
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for three years’ limitation on a promissory 
note or bond, payable by instalments, which 
provides that if default be made in payment 
of one instalment, the whole shall be due. 
According to this provision time begins to 
run from the date of the first default unless 
the benefit of the proviso is waived, in which 
case time begins to run from the date of the 
fresh default, in respect of which there is no 
such waiver. If this Article Applied the case 
is clearly barred by limitation. The plaintiff 
contends that Article 116 applies. That 
Article provides the period of six years’ limit- 
ation for compensation for the breach of a con- 
tract in ‘writing and registered. The 
respondent relies on a number of Rulings 
and amongst them the Full Bench decision of 
Husain Ali Khan v. Hafiz Ali Khan (1) and 
also the case of the Oollector of Mirzapur v. 
Dawan Singh (2). In deference to these 
rulings we dismiss the appeal with costs 
including fees in this Court on the higher 
scale. 

Appeal dismissed. 

a 3 A. 600 (F.B.). 
2) 30 A. 400. 


CALCUTTA HIGH COURT. 
Sxconp Cry Aprzat No. 2191 or 1906. 
July 3, 1908. 
Present :—My. Justice Mitra and 
Mr. Justice Bell. 
BHAGTU SINGH—Desraxpant— 
APPELLANT 
versus 
RAGHU NATH SAHAI AND OTHERS— 


PLAINTIFFS-—RESPONDENTS, 

Eerdence—Admission in kabuliat as to character of 
land—Admissidility—Hstoppel—Bengal Tenancy Act 
(VILE of 1885), s. 120 (3). 

An adnussion ina Aabuliat ns to the character of 
land e g., that the land 1s serat, is rolovant evidence. 

Sub-section 8 of section 120 of tho Bengal Tenancy 
Aot does not exclude evidence which under the Evi- 
dence Act 1a otherwise admissible, 

Alusudunr Singh v. Goodar Nath, 1 C. L. J. 456, ro- 
ferred to; ang Sher Bahadur v, M, M. Mackenzie, 7 
C. W. N. 400, distinguished. 

Appeal from the decree of J. N. Ghosh 
Esg., District Judge of Patna, dated Bep- 
tember 7,1906, reversing that of Babu Kumad 


Kant Sen, Fourth Munsif of Patna, dated 
March 17, 1906. 
FactsSuit for ejectment. Defendant al- 


jeged that as he was a non-oceupancy ratyat 
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he could not be ejected except under sec- 
tion 45 of the Bengal Tenancy Act. The 
plaintiff urged that the land was serait and 
hence Chapter VI of the Act which includes 
section 45 does not apply to the present case. 
The first Court dismissed the suit, but the 
Lower Appellate Court gave a decree to the 
plaintiff. The defendant appealed to the 
High Court, 

Babu Chandra Sekhar Prasad Singh, for 
the Appellant. 

Babu Joy Gopal Ghosha, for the Respondents. 

Judgment._The question raised in this 
appeal is whether the land held by the de- 
fendants is zeratt or raiyati. 

The Lower Appellate Court has come to 
the conclusion that the land is cerart and one 
of the pieces of evidence on which that Court 
has relied is an admission made in > kabuliat 
executed by the defendants in favour of the 
plaintiffs. 

A question has arisen as to whether the 
admission in the kabultat is evidence quantum 
valeat. 

The Lower Appellate Court has discussed 
the previous cases on this subject. One of 
these cases is Masudan Singh v. Goodar Nath 
Pandey (1). In that case the contention 
was not whether the admission was admissi- 
ble as evidence but whether such admission 
operated as an estoppel. The learned Judges 
expressed a doubt onthe question. But we 
are of opinion that no admission operates as 
an estoppel except under very peculiar cir- 
cumstances. An admission is evidence 
though it may or may not bea strong piece ` 
of evidence. The learned Judges were, how- 
ever, undoubtedly of opinion that an admis- 
sion in a hkabuliat as to the land being 
zerait is evidence. The same view was taken 
by us in one of the unreported cases. 

A. conflict is pointed out by the learned 
Vakil for the appellant in the observations of 
Bannerji, J. in Sher Bahadur Sahu v. M. H. 
Mackenzie (2). That case, however, is clearly 
distinguishable. A case decided by a Settlement 
Officer is distinguishable from a case decided 
by a Civil Court. The last sub-section of 
section 120 only directs that a Court dealing 
with a questionof right to private land should 
have regard to the rules laid down in section 
120. The sub-section does not exclude 
evidence which under the Evidence Act is 
otherwise admissible. 


(1) 10. L J. 456, (2) 7 0. W. N. 400. 
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The quostion of probative force is a ques- 
tion for the Court dealing with facts, All 
that wehold isthat anudmission in a kabulrat 
as to the character of land is relevant evi- 
dence. 

The Lower Appellate Court has relied not 
only upon the admission but also upon other 
evidence. We cannot, therefore, interfere in 
second appeal. The appeal is accordingly 
dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Srcoxp Orvik APPEAL No. 2144 or 1906. 

August 26, 1908. 
Present ;-—Ma. Justice Coxe and 
Mr. Justice Bell. 
RAMDHARI KOER-—-Derunpayt—- 
APPELLANT 
versus 
RAM KANTA CHOWDHURY AND 
OTHERS —PLAINTIEF8-— RESPONDENTS. 

Cuil Procedure Code (let XIV af 1892), +. 875—Cen- 
truct Act (IN of 1872), 8 2 (d)— Compromise —Seape of 
suit—Consideration moving fram a third pers m— Decree 
based on compronise—Admision—Judy mer? ina swt 
for title, admuksibilidy af, in swt for reat—Decice inter 
partes. 

Certain persons, asserting themselves to be tenants 
of certain land sucd the proprietors as well na the 
real tenanta of the laudfor recovery of possession, In 
the end the claim was abandoned and the suit compro- 
mised on the real tenants agreeing to pay the proprie- 
tors (landlords) an enhanced rent. Subsequently 
the landlords sued the real tenanta for rent on the basis 
of the said compromise 

Held, that the compromiso did not go beyond the 
scope of the suit in which ıt was arrived at, and was 
thorefore, operative. 

As an agreement to pay money ton third person 1s 
a valid consideration for a contract, it wade no differ- 
ence whether in the previous suit the real tenants had 
agreed to pay, under the compromise, a sum of money 
either to the plaintiff in that case or to the landlords 
who were parties to the suit as well as to compromise 

The decree based on compromise in the former 
suit, being the legal record of an agreement between 
the parties, was admissible in evidence. Pranil Anm 
v, Lakshmi Anat, 22 AL 508, (P. C), L R 26 1. A, 
101, rehed upon, 

Obiter dictu - A decree passed ma case in which the 
landlords and their tenants wore co-defendants 
agnineta thirdperson is a decreo reier partey as bet- 
ween the landlords and tenant Magni Ram v, Mehdi 
Hassein Khan, 31 C 95, referred to 

The judgwoent in a suit, relating to title to certam 
land, is admissible m evidence ma subsequent suit 
relating to the rent of the same land and ree vere s, 

Lepu Khan v, Rajani Mohan, 26 C 622; Ran Hunjar 
Chakerbati v, Ram Narain Singh, L, R, 221. A, 60, 
22 C., 533 (P. C ) followed. 
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Second appeal against the decision of S. Ñ. 
Skinner, Esq , District Judge of Durbhanga,. 
dated the 12th September 1906, reversing 
that of Maulvi Abdul Jubbar, Munsif, 
dated the 29th May 1906. 

Babus Buldeo Narain Singh and Chandra 
Sekhar Banerji, for the Appellants. 

Babus Lakshmi Narain Singh and Biraj 
Mohan Majumdar, for the Respondents. 

Judgment.- This isan appeal by the tenants 
of certain land who have been sued for rent 
by their landlords onthe basisof a compromise 
effected in a suit some yems ago. That suit 
was brought by one Banku and others, who 
asserted that they were the tenants of the 
land, and sued for recovery of possession, 
making the present appellants and thelandords 
defendants to the snit. The suit was settled 
by an arrangement of a nature which is not 
uncommon, that the present appellants who 
seem to bethe real tenants of the land, 
should retain possession and should pay 
ceitain rent, namely Rs. 61. As the appel- 
lants now plead that the rent is Rs. 7-14, it is 
a fairly safe inference that the rent agreed 
upon by the compromise was to some extent 
an enhanced rent. 

The lower appellate Court has given effect 
to this compromise and the defendants appeal. 
The principal argument put forward in their 
favour is that the former suit related to the 
title of the land and was not concerned with 
the vent; and that, therefore, the compromise, 
inasmuch as it dealt with matters beyond 
the scope of the suit, is inoperative. We have 
been referred to a large number of decisions, 
which deal with the value to be atiached to 
compromises of suits that go beyond the 
subject matter of those suits. But we think it 
unnecessary to refer to them at length, because 
in this case the compromise pleaded did not, in 
our opinion, go beyond the scope of the suit in 
which it was arrived at. Ifa plaintiff sues 
to establish a claim, and in the end agrees to 
abandon his claim on the defendant agreeing 
to pay him Rs. 1,000, it seems to us impossible 
to say that the agreement to pay Rs. 1,090 is 
beyond the scope of the suit, and is, therefore, 
inoperative, And it cannot make any differ- 
ence whether the agreement is to pay Rs.1,000, 
or ag in this case to pay Rs. 6layear. Nor 
can it make any difference whether the agree- 
ment is to pay the money to the plaintiff or 
to a third person. An agreement to pay 
money to a third person would be a perfectly 
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valid consideration: for a contract, and must 
be an equally valid cousideration fora com- 
promise. Of course it may be that. af land- 
lords had not been parties to the compromise, 
they could not have sued upon it. but that 
is not the case here. The appellants’ 
first contention that the compromise is invalid, 
as being beyond the scope of the suit in whieh 
it was effected, must, in our opinion, fail, 

Secondly, it is argued that the rent was not 
the consideration for the compromise. This 
is a question of fact. with which we have no 
concern insecond appeal, but we think that 
there is nothing in the contention, All the 
probabilities of the case. and all ordinary 
experience are in favour of the supposition 
that the rent was the consideration, The only 
other consideration that the learned pleader 
for the appellants can suggest ix that the then 
plaintiffs may have agreed to waive their 
costs, But in that case, it may beasked. why 
did they bring the suit at all. It is practically 
admitted in the pleadings of this suit that 
there were only two sides to the former suit, 
and that the landlords were en one side and 
the present defendants on the other. The 
landlords say thai Banku and his companions 
were in collusion with the present appellants, 
while the latter say that Banku was in collu- 
sion with the landlords. If the pleadings of 
the appellants be accepted, there is no escape 
from the finding that the former suit and the 
compromise in which it ended were between 
the landlords and the appellants, and that 
Banku was a mere shade, 

Thirdly, it is contended that the compromise 
deeree is not admissible in evidence because 
the subject matter of the two cases is not the 
same, Which it is said. isan essential condition 
tothe admission in evidence of judgments, 
which are not Cater partes, Weare not prepared 
to admit that this deeree, to whieh the land- 
Jords and the appellants were both parties. 
was not Taler partes. and would refer in this 
connection to Magai Ram v. Mehdi Hoesrin 
Khan (1). Xorisit clear that the subject 
matter was so different as to attract the eon- 
sequences contended for by the learned pleader 
for the appellants. The former suit relates 
to title and the present suit is for rent of the 
same land. The ease he cites Tepu Khan v. 
Rajani Mohan Das (2) followed Ram Ranjan 
Chakerbati v. Ram Narain Singh (3), a decision 
fr) 81 E 85. (2) 250, 522 
(3) 22 C. 533, (P. C.):L R 221 A. 60, 


which admitted previous judgments in rent 
suits in evidence in subsequent suits relating 
to title. But we do not base ow decision on 
these considerations. The decree is, in our 
opinion, admissible as being the legal record 
of the agreement entered into between the 
parties, which is in itself a fact in issue and 
an admission of the appellants. That it is 
available to the parties as evidence seems clear 
from the decision in Pranal Anni v. Lakshmi 
sluni CE). 

Finally it is argued that the learned Dis- 
trict Judge was wrong in holding the decree 
to be binding on the appellants, or to be more 
than a mere piece of evidence. The District 
Judge says | I think that the respondents were 
any how bound hy their statements recorded 
in their petition of compromise. ` The word 
“any how “seems to mean even if the decree 
in which the compromise is embodied is not 
operative. Doubtless the learned District 
Judge knows perfectly well that an admission 
ina petition which is not a decree, need not be 
conclusive proof, though of course it is usual 
in such cases to say that persons who made 
the admission are bound by it. We see no 
reason for supposing that the District Judge 
placed an exaggerated value on this admis- 
sion. 

We think, therefore, that the decision of the 
Distriet Judge was right and dismiss the ap- 
peal with costs. 

Appeal dismissed, 

(4) 22 M. 508 (P. C); L. R. 265.4 101, 


CALCUTTA HIGH COURT. 
Frest Civin APPIAL No. 397 or 1906. 
August 29, 1907. 
Present “— Mr. Justice Woodroffe and 
Mr. Justice Coxe. 
KAMAL KUMARI DEVI—P tatwrirr— 
APPELLANT 
UCPEYRUS 
NARENDRA NATH MUKHERJI AND 
OTHERS ~ DEFENDANTS —RESPONDENTS, 
Contract Act IX of 1872), wa 20d), 17, 18,21 
and 23—Ayreement beticoon beneteries of sell for 
distribution af testatar'a estate -- Probate, yrant gf, in 
ame ded farm according ta agreement Scape of suud — 
Valriity ot agreement Mistake usto law in force in 
Britt India — Agreement settling family disputes — 
Cons deratin--Pardannashin ledy, Poutin af—~Cun- 
ditions of valid contract by-- Fraud—-Mis-represer- 


tation- Co-ercion—Onus probandi-—Succession Act (X 
of 1865), 8. 107 —~ Electi, 
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An application for the probate of a will wag contest- 
ed. Subsequently the parties arrived at a settloment 
and entered into an agreement providing for the 
division of the testator’s estate in the manner speci- 
fied. Probate of the will was applied for in an 
‘amended form’ in accordance with the terms of the 
agreement. The Probate Court granted the probate 
declaring ‘that the administration of the property 
and credits of the deceased, and in any way concerning 
his will and codicil and according to the agreoment 
aforesaid was granted’ 

Held, that the grant of n probate in a form amend- 
ed by the provisions of the agreement was irregular 
The proper procedure was to obtain probate and 
letters of administration in torms of the will and to 
merely have the agreement recorded in the decree. 
The terms of the agreement are beyond the scope of 
the guit for grant of a probate and, if not carried out, 
can only be enforced by separate suit. 

The erroneous procedure adopted does not, however, 
render the agreement void. When all the parties 
beneficially interested under a will consent, they can 
agree to dispose of the estate ina particular manner 
when it reaches their hands. Such an agreement is 
not of such natnre that, if permitted, it would defeat 
the provisions of any law, and consequently it cannot 
be considered void under section 28 of the Contract 
Act. 

The adoption of an irregular mode to give effect to 
that which is otherwise legal cannot make it illegal. 

A mistake as to any law in forcoin British India 
does not vitiate a contract. 

In the case of family arrangements the consider- 
ation is not the sacrifice of any mght but the settlo- 
ment of a dispute, and the Court does not consider 
narrowly the quantum of consideration. Equity 
leans towards the maintenance of family arrange- 
ments, and a fair settlement of tho dispute is a sufficient 
consideration in such cases. 

A pardanashm lady is one who is really kept in 
seclusion and has little or no commerce with the 
outer world. Afree and capable woman does not 
require the special protection extended by law to 
pardanashin ladies. 

The conditions precedent of a valid contract by a 
pardanashin lady are that the woman must fully 
understand what she is doing and she must havo 
competent and independent advice. 

The burden of proving fraud, mis-representation 
or co-ercion is on the party, who alleges that his con- 
sent was obtained by these means. 

Ifa party alleges that he was induced to do a 
particular act which he would not otherwise have 
done but for pressure put, that party must give 
evidence that it was such pressnre which induced the 
act. . 

In order to prove fraud or mis-representation it is 
not sufficient to show that a claim put forward by the 
opposite party was unfounded; but 1f must also be 
proved that the latter knew that the claim was un- 
founded and false. 

No question of election under section 167 of the 
Succession Act arises when the boneficiary does not 
claim as his own any property bequeathed by tho 
testator. 

First appeal against the decree of Babu 


Ram Lal Dutt, Subordinate Judge of Hazari- 
bagh, dated the 18th June 1906. 


Babus Lal Mohun Doss, Nalini Ranjan 
Chatterjee and Lalit Mohan Ghose, for the 
Appellants. 

Babas Digambar Chatterji and Jatinda Nath 
Ghose, for the Respondents. 

3 Judgment. 

Wooprorrs, J.—The first plaintiff appellant 
is the third widow of Rai Jadu Nath Mukerjee 
Bahadur, the testator. The second plaintiff is 
her minor son and the third is the minor widow 
of another son. The defendant respondents 
are the sonsof the testator’s deceased second 
wife Srimati Sattyabati Debi. The testator 
was the Government pleader of Hazaribagh 
aud aman of considerable property. On the 
16th November 1900, he executed a Will which 
was deposited in the Registry. This Will the 
Subordinate Judge has found tobe a good 
family arrangement and according to the real 
intention of the testator. The defendants 
state that they are unware of the steps which 
led to the execution of the Will. About four 
months, however, before the testator died, he 
left his house at Badambazar where all his 
children lived and went with the plaintiff and 
her relations to live in another house about a 
mile away called the Khirgram Bungalow. 
There are two circumstances in connection 
with this removal which are quite clear viz., 
that there was ill-feeling between the defend- 
ants, the sons of the testator’s deceased wife, 
and the first plaintiff, their step mother, and, 
nextly at this time the testator was given to 
drinking. Owing to his ill-health Dr. Nott, 
the Civil Surgeon of Hazaribagh, prohibited 
the use of wine. According tothe defendants’ 
evidence his sons seconded the doctor and used 
on some occasions to throw the bottles 
away, until his removal to the Khirgram 
Bungalow when according to the evidence of 
Lokendra he was beyond their reach. It is, 
however, alleged that the plaintiff and Kashi, 
a cousin of the testator, used on the contrary 
to encourage his drinking habits. It is said 
that he also used to take opinm, but Rajani 
Kanta Roy, a pleader and witness for the 
plaintiff, says that this had been prescribed by 
the doctor in order to keep down the testator’s 
drinking propensities. It is suggested that 
the plaintiff took her husband to the bungalow 
to keep him aloof from his sons and other rela- 
tions and to get him to make a disposition 
favourable to her. This is denied and in her 
evidence she says “I never gave my husband 
wine or any intoxicating beverage, I never 
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gave him opium or intoxicating beverage for 
the purpose of weakening his mental powers 
or having the Will (Codicil?) executed by him 
**the state of my husband's mind till before his 
last illness was perfectly sound. No derange- 
ment took place at any time.” Her witness, 
the pleader RajaniKanta Roy, says that when 
the testator found that there was too much 
strictness in his not being allowed to drink 
wine, then he and his wife removed to the 
Bungalow. The defendants allege that the 
testator was completely under the widow’s 
influence and the plaintiff's witness the 
pleader, Rajani Kanta Roy, when cross-ex- 
amined whether this was not so, states that 
the widow, her father and her brother used 
always to surround him. The plaintiff says 
that the testator went to the bungalow which 
was about a mile away of his own accord and 
for a change. After the testator had left the 
family house for the bungalow and two 
months before his death the testator executed, 
itis said. on the 28th April 1902, a codicil 
which was as well as the Will deposited in the 
Registry office. This codicil was very much 
more favourable to the plaintiff than the will 
which had been executed some 17 months 
previously. The plaintiffand her sons appear 
to have been left better off as regards the im- 
moveable property. But the chief change was 
as regards the share of the monetary assets. 
For whereas under the Will the first plaintiff 
the testator’s widow got a 4-48 share, under 
the codicil this share was increased to 18-48. 
The case for the defence is that the defend- 
ants had heard a rumour about the Will but 
nothing whatever of the codicil until after the 
testator's death which took place on the 27th 
June 1902. 

On the sradh day the Will and codicil were 
opened and the pleader of the widow suppli- 
ed copies of it. Upon this there is no donbt 
that a dispute arose as to the codicil whatever 
may have been the case as regards other 
matters. Irefer to the will anda claim which 
was also set up that some property disposed 
of by the will ‘belonged to the maternal grand- 
mother, Jagat Tarini Debi. The objection of 
the respondents was that the disposition of the 
properties was unfair and this disposition is 
attributed to the exercise of undue influence 
and to the administration of opium and in- 
toxicating drinks. According to a letter in the 
hand-writing of the plaintiff (I refertotheadult 
plaintiff the tegtator’s widow) a charge was 


even made that she had poisoned her husband. 
Writing (Exh. C 1) to the defendant 
Adhindra Nath she says “I hear all persons of 
the house say that I have poisoned the Babu 
to death! Let God be the judge of that but 
then the ignorant doctors and Diga stopped 
giving him opium. It is for that reason that 
his illness became serious and he died.” She 
adds that even her own daughter Pitan was 
accusing her. This daughter was living with 
and under the influence of the defendants and 
was probably only repeating their charges. 
There is no reason to suppose that the plaintiff 
deliberately caused her husband’s death; 
however much, if it be the fact that she assist- 
ed him in giving way to his drinking habit. 
We are not here concerned with the truth of 
these and other charges provided that. they 
were not both fraudulently and groundlessly 
laid with a view to extort a settlement of 
dispute. These charges are stated in the 
ninth paragraph of the written statement as 
follows: “That during the lifetime of the 
defendants’ father plaintiff No. 1 deliberately 
and with obvious motives persuaded him to 
live in the Khirgram Bungalow, sequestered . 
and estranged from the defendants and other 
members of the family and dishonestly pre- 
vailed on his weakened mind and disordered 
brain to execute the codicil, dated 28th April 
1902, which the defendants verily believe was 
not executed at a time when the testator had 
a sound mind. Plaintiff No. 1 made it a 
point to administer opium and other intoxicat- 
ing drinks to the lamented deceased, which 
made it impossible for him to understand 
things, far less comprehend the exact nature 
of what he was doing. The defendants sub- 
mit the codicil was extorted by pressure of 
undue infiuence.” 

It is clear, however, that there was here 
full ground for a dispute of the character 
which is so often disastrous to families and 
family estates in this country. 

These disputes went on for some time and 
as the plaintiff’s witness Girindra Kumar 
Gupta says—-the testator’s affairs and the value 
of his property were the talk of the town. 
Negotiations at length took place between 
the parties and sometime about September 
1902, a meeting was held in the Khiragram 
Bungalow. Before this Mr. B. Chakravarty, a 
leading counsel of the Calcutta Bar, had arriv- 
ed at Hazaribagh to conduct a case for Mr, 
Mitter, who was afriend of thetestator’s family, 
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On his arrival hd appears to have beon re- 
tained by the defendants. Mr. Chakravarty 
seems to have known the testator and the 
plaintiff endeavoured to secure his services and 
wrote him several letters (D1—D6) and ask- 
ed him to visit her, “It would be well” sho 
writes (Exh. D2) “if some kind of settlement 
amongst us is come to in your presence.” 
Elsewhere (D3) she states what terms sho 
was willing to offer but says that the other 
side were demanding every thing and she asks 
him to decide the matters (Ex. D6). Shesent 
her carriage and Mr. Chakravarty, Miss Mitter, 
Miss Jebens and My. Milter went to the plaint- 
iff’s house. On their arrival they found chairs 
arranged for other visitors whom the plaintiff 
had invited to discuss the dispute between her- 
self and her step sons. There were Girindra 
Kumar Gupta, the plaintiff's witness, who is 
now Government pleader of Hazaribagh and 
Bissesswar Mookerjee, another pleader. Be- 
sides the defendants, there appear to have 
been others and amongst them Gopal Chunder 


Sen formerly manager of the Encumbered _ 


Estates. Ib is suggested that Bissesswar 
*Mookerjee went asthe defendants’ adviser. 
This is denied and it is said he was there as 
were the rest as friends of both parties. Con- 
siderable discussion took place as regards the 
terms of settlement, the plaintiffs holding out 
for better terms than those offered. Mr. 
Chakravarty and others present advised a 
compromise. An arrangement was come to 
and it was arranged that a deed should be 
drafted by the Government pleader and Bis- 
segswar Mookerjee to be settled by Mr. Chakra- 
varty. On the following morning, however, 
Jotindra, the plaintiff’s brother, came and said 
that the deed was not to be drafted as the 
plaintiff would await thearrival of her father, 
Mohesh Chandra Banerjee, who has given evi- 
dence on the platntiff’s behalf. The latter 
arrived in October 1902. He then consulted 
pleaders both as regards the compromise and 
taking out of probate. The plaintiff’s father, 
who is one of her witnesses, says that he tried 
to compromise the dispute and consulted 
pleaders. | In particular hespoke tothe Govern- 
ment pleader, Girindin Gupta, another of the 
plaintiff's witnesses who on being asked whe- 
ther probate of the Will and codicil could be 
taken, replied “this is a matter of complica- 
tion. you try for a compromise.” Rajonee 
Kanto Roy, pleader and witness of the plaint- 
iff, had also suggested n rettlement, -The 


1 


plaintiff's father tried to get better terms. 
Ultimately an agreement was arrivedat. The 
Government pleader obtained a letter from the 
plaintiff agrecing to the terms and ultimately 
a draft was prepared and approved which 
was signed by the plaintiff. This was fair 
copied into two duplicate ekrarnamahs which 
tho plaintiff and her father admit were read 
overto the former. Though the plaintiff says 
she did not fully understand its purport. 

The ekrarnamah which was signed on the 
16th December 1902 states that the defend- 
ants for various reasons say that the said 
will and tho said codicil are invalid ac- 
cording to law, but considering a statement 
of all those reasons in this deed to be 
unpleasant, it is unnecessary to state them 
here. Ib also alleges that besides their own 
claims, the maternal grandmother, Srimaty 
Jagat Tarini Debi, laid a claim to certain pro- 
periy dealt with by ihe Will and codicil which 
she alleged belonged to her having been pnr- 
chased by her with her money. This pro- 
perty had been admittedly purchased in her 
name but a deed of release had been execut- 
ed. It was alleged that Srimaty Jagat 
Tarini who was a witness to the ekrarnamah 
asserted that she was not aware of the pur- 
port of the deed of rcleaso and that the same 
was null and void. Arrangement was then 
made for a division of the estate of the testa- 
tor in the manner therein mentioned. 
It concluded by an agreement to take ont 
probate or letters of administration of the 
will and the codicil “in an amended 
form,” an inaccurate mode of stating the 
manner in which they intende@ to give effect 
to the agreement, which insubstance was that 
probate should be taken ont of the Will and 
codicil upon the withdrawal of all objections 
thereto by the defendants in consideration of 
the division of the estate in the manner agreed 
upon, In accordance with this agreement 
probate was applied for on the 18th March 
1903 and granted on the 16th June 1908. 
This probate was granted ma wery peculiar 
and irregular form in consequence of the erro- 
neous mode which the parties had stated as 


|. that by which they intended to give effect to 


their agreement. Evidence was given before 
the District Delegate of the execution of the 
Will and codicil and ekrarnamah, and probate 
was granted to, and on the application of, 
the plaintiff and two of the defendants, exe- 
cutrix and executor, the other executor being 











, It stated that both the Will, codicil 
rarnamah “modifying certain provisions 
e Will and codicil” had been proved and 
at administration of the property and 
dits of the said deceased and in any way 
neerning his will and codicil and according 
to the agreement (ekrarnamah) aforesaid was 
granted to” the persons named. 

This ekrarnamah was subsequently acted 
upon. Certain ornaments which the plaintiff 
claimed were three days after the ekrarnamah 
released from the objection of the defend- 
ants. These ornaments, of the value of 8 
or 10,000 rupees, had been deposited in 
the testator’s name with the Chota Nag- 
pore Banking Association, The plaintiff 
claimed them as herown. On the 4th_Jduly 
1902, the defendants stopped delivery (Ex: 5) 
of these ornanments alleging that they “were 
entitled to most of the ornaments. Tt-seems 
that their allegation was that thé ™ ofna- 
ments belonged to their mother, though- no 
mention was made in the ekrarnamah about 
the ornaments. The defendant Lokendra 
states that the plaintiff said that unless 
the defendants gave up their claim to the 
ornaments, she would not carry on negotia- 
tions for a compromise and that they then 
gave up their claim. After the compromise 
and on the 19th December 1902 (Ex. 4), they 
wrote to the Bank withdrawing their objec- 
tion to the delivery of the ornaments which 
were ultimately, though a long time after, made 
over to the plaintiff after a claim had” been 
meanwhile preferred on behalf of the daughter 
Giribala to whom the ornaments ` were 
alleged to belong as heiress of her mother’s 
stivdhan ; as regards other property, the plaint- 
iff states that the collection of rent of the 
lands which the defendants gave up to her 
sons were made separately; that her son-in- 
law realised and made collection of rents of 
her semindart and that besides zemindart, she 
has collected house-rent. Apparently the 
monetary assets have been dealt with on the 
basis of the egrarnamah, whether the plaintiff 
has been paid all that is due to her or not; she 
has sold her share of the property Zagodip 
which is part of the monetary assets and some 
Rs. 1,000 or Rs. 1,200 worth of shares in the 
Bank. As J have stated probate was taken 
out on the basis of the ekrarnamah on the 
16th June 1903. The plaintiff acted as exe- 
cutrix and the estate was administered in the 
way arranged, 
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The subsequent conduct of the plaintiff is 
of importance as the ekrarnamah which was 
executed on the 16th December 1902 was not 
challenged by suit until about 2% years later 
on the 21st Angust 1905. 

The plaintiff's case is that she found the 
muktipatra (deed of release) referred to in 
the ekrarnamah 6 to 8 months after the execu- 
tion of the latter, that is about June-Angust 
1908. | She then came to know that it was a 
release executed by Jagat Tarini and said to 
her “father. “here is the mukétpatra, how could 
you get the ekrarnamah executed in the de- 
fendants’ favour.” Horfather said that when 
the -ekrarnamah was executed there was no 
further help in the matter. She says she 
took no further advice but believed the words 
of hér father. It is not easy to see how the 
discevery-of the muktipatra, could affect any- 
thing, for” it was expressly referred to in the 
ekrarnamah. It is not as though the ekrar re- 
ferred to Jagat Tarini’s claims concealing the 
fact that there had been a document releasing 
them. “It “was expressly mentioned and the 
discovery of the original muktipaira, if 
it be a fact; discovered nothing. But if it 
did, no.action was taken to repudiate the ekrar- 
namah; 

How this repudiation came about is not 
very clear. The 22nd paragraph of the plaint 
says, that subsequently the plaintiff had a dis- 
pute with her father and began to live sepa- 
rately from him. In June or July 1904 she 
went to-live for 2 or 3 months with her son- 
in-law, Nibaran Chandra Banerjee, a pleader, 
when she for the first time came to know that 
the ekrarnamah (to use her words) was “exe- 
cuted without her understanding the nature 
and effect of that document and without under- 
standing how it affected her rights under the 
Will and codicil, and she was advised that 
such ekrarnamah was not legally binding on 
her and would be set aside on her represent- 
ing the facts before a Civil Court.” Nibaran 
on the other hand says that it was the 
plaintiff who told him that her father had 
duped-her. 

About a year later this snit was instituted 
at the instigation of Nibaran Chandra Baner- 
jee, who has given his evidence for the 
plaintiff. This person states that he is not 
on good terms with the plaintiff nor with her 
father or the defendants from whom he has 
“ont. off all connection.” Though he has 
advised this suit, he states that between the 
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the date of the testator's death and the date 
of the ekrarnamah, he discussed with the 
plaintiff the dispute as regards the Will and 
codicil. He also used to see the plaintiff’s 
son, Dijendra, frequently with reference to 
this dispute and the proposed compromise. The 
plaintiff's father, Mohesh, also consulted him 
on the same subject. The plaintiff wrote to 
him several letters with reference to the terms 
proposed which, however, are not produced. 
He says that the plaintiff kept him informed 
of everything she was doing during the negotia- 
tions for the compromise and wrote to him. 
After some of these letters he went and saw 
the plaintiff personally and told her what- 
ever he had to say. Dijendra her son showed 
him the draft ekrarnamah. 

He saw and spoke to Priya Nath Majumdar, 
another pleader of the plaintiff, “as to how the 
dispute ought to be settled in fairness.” 

He, however, says that when asked by the 
plaintiff what she was to do, he told her that 
though a compromise would be desirable, she 
was to do as she thought best; when asked 
whether he advised her as to her legal rights: 
he first stated ‘no’ and then said he did not 
recollect but she might have asked him about 
that. He says he was indifferent but not as to 
the welfare of the minors. He did not, how- 
ever, like to thrust forward his opinion as the 
plaintiff was unwilling to part with anything 
and inhisopinion the plaintiff should have given 
up something. This person, who according to 
his account was indifferent when the com- 
promise was being effected, though aware of 
all that was going on, and who has subsequently 
fomented this litigation with a view to es- 
tablish that it was against the interests of the 
plaintiff and procured by fraud, misrepresenta- 
tion and coercion, is not in my opinion a reli- 
able witness. 

In this suit we are not concerned with the 
question whether the Will produced was duly 
executed or whether there was in fact undue 
influence or want of proper testamentary 
capacity—probate has already been granted. 
The Subordinate Judge has found that the 
probate was granted by a Court without juris- 
diction. The appellants in the third ground 
of appeal contended that this was an errone- 
ous finding and that the Sub-Judge had no 
jurisdiction to try the validity of the pro- 
bate. During, however, the course of the 
argument the contrary position was maintain- 
ed. Argument on behalf of the respondents 
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has been advanced to show that thd 
was not without jurisdiction, howeveri 
the form of the grant may have been. 
are, however, not now concerned with 
question. This Court has no jurisdictio 
set aside the grant of probate if it can be 
should be set aside. 

The only question in this suit is whether 
the ekrarnamah is binding on the plaintiff. 

The argument for the appellant resolves 
itself into the following main heads. It is 
contended in the first place that the plaintiff is 

*a pardanashin entitled to the privileges of 
such and that it lies upon the defendants to 
establish that thetransaction wasfully explain- 
edtoher, thatshe knew all the material facts 
in respect of which it was entered into and 
that she received proper legal advice. If this 
be established and it be shown that there was 
consent, it is alleged that that consent was 
not free as having been induced by coercion 
and frand, and the agreement is on this 
account voidable. Nextly it is contended 
that the agreement is void under section 28 
of the Contract Act as being of such a nature 
that, if permitted, it would defeat the pro- 
visions of law. 

I will deal with the last point first as it is 
one of law and one which, if decided in favour 
of the appellant, wonld render unnecessary 
the determination of any other point in the 
appeal, , 

The argument on this head is that there 
could be no agreement to take ont probate in 
“an amended form: ” that probate cannot be 
granted by consent of parties only and that 
any compromise which excludes evidence of a 
Will is unlawful. A 

It is of course obvious that there can be no 
such thing as“ an amended probate.” Either 
the Will of the testator is proved or it is not, 
If proved what is proved are the provisions of 
the Will. Further there must be proof of the 
Will before probate is granted. The mere con- 
sent of parties without evidence in support of 
the Will and which satisfies the Gourt of its due 
execution is insufficient. In the present case 
no such question arises for admittedly evidence 
was given before the Probate Court which 
satisfied it that both the Will and codicil were 
duly executed. Owing to an erroneous view 
of the law the parties expressed their inten- 
tions in anirregular form. There could be 
no “amended pobate” as stated in the ekrar- 
namah but when a testamentary instrument 











ed and a cavent against the grant 
,it iscommon practice that opposition 
grant should be withdrawn upon terms. 
in this being done, the promovent proceeds to 
| the will unless probate has already been 
mted in common form. In sucha case and 
ccording to the practice on the Original Side 
of the Court the caveat is discharged andhe 
grant made. Such an order is alone within 
the scope of the suit. But ifa settlement has 
been arrived at under which opposition has 
been withdrawn, it is recited in the decree 
that the parties have agreed to terms of settle- 
ment and it is ordered that such terms be re- 
corded. The terms are then recorded in a 
schedale annexed to the decree. | Such terms 
when, as they ordinarily are, beyond the scope 
of the suit are not the subject matter of the 
decree, and if not carried ont, must be enforo- 
ed by separate suit. It is argued that in any 
case no settlement can be arrived at which has 
the effect of in any way interfering with the 
disposition of the testamentary instrument of 
which probate is sought. But in my opinion 
this is not so. Neither the Court nor the 
parties can make for the testator any will 
other than that which he has executed. When, 
however, all the parties beneficially interested 
under that Will consent, they can agree to 
dispose of the estate ina particular manner 
when itreaches their hands. In that case 
they are really dealing with their own pro- 
perty. Such an agreement may be given 
effect to either by a redistribution by and 
amongst themselves after the executor shall 
have made over the property in terms of the 
Will, or without waiting for such a distribution 
in conformity with the will by a direction 
given by all beneficially interested to the exe- 
cutor to give direct effect to the agreement 
which the parties have arrived atas to the 
disposition of the properties given to them 
by the Will. 

It is clear enough what the parties in- 
tended. Butthey attempted to give effect 


to it in an irregular way. Their agreement. 


in substance Was that probate should go and 
opposition should be withdrawn upon the 
terms mentioned in the ekrarnamah as to the 
manner the estate was to bo disposed of, 
The regular way to effect this was to obtain 
probate and letters of administration in terms 
of the Will and to merely record the agreement 
which, if not given effect to, would have been 
enforceable by a separate suit, Had this been 
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done, there would have been nothing illegal in 
it and the fact that, an irregular mode was 
adopted to give effect to what if properly 
carried -out would not have been illegal, 
cannot make that, which is otherwise legal, 
illegal. 

I hold therefore that the ekrarnamah was 
not void. 4 


The next questions are whether the plaint- 
iff gave her consent to that document and if 
so whether that consent was free. 


Firstly as to the naturo of the agreement 
itself, the evidence establishes that it was the 
opinion of every body connected with the family 
that a compromise was advisable. This was 
also the opinion of the various legal gentlemen, 
Counsel, or Vakils who were concerned in the 
negotiations. The plaintiff's father deposed 
before District Delegate that the compromise 
was for the benefit of all parties and in the 
present case, in which he has been called 
as a witness on her behalf, he has stated 
that under the circumstances existing at 
the date of the ekrarnamah he believed it to 
be a beneficial arrangement. Nibaran Chandra 
Banerjee, the plaintiff’s son-in-law, a pleader 
and promoter of this suit, states that he told 
the plaintiff that a compromise was desirable. 
Girindra Kumar Gupta, the Government 
pleader,. a.friend and witness of the plaintiff 
and her family, also advised a compromise and 
states in his evidence that he considered that 
the compromise was beneficial to the family. 
The plaintiff's witness and pleader Rajoni Kanto 
Roy, also advised a settlement though this wit- 
ness did not advisehesays asto theactualterms. 
Lokendra the defendant says that most of the 
leading men of the town took a greater or less 
part in effecting the compromise. As regards 
the plaintiff herself, Miss Annie Mitter, who 
has no interest in the dispute, speaking of the 
meeting. at which she and Mr. Chakravarti 
and others were present, says that “she came 
away fully convinced that the lady thoroughly 
understood and was perfectly satisfied with 
the final decision,” and that the plaintiff told 
her that “had it not been for Mr. Chakravarti's 
kind answer to her invitation, such an ami- 
cable settlement could not have been come to.” 
It must be remembered in this connection that 
the plaintiff subsequently by the ekrarnamah 
itself obtained even better terms than were 
settled at the meeting of which Miss Mitter 
speaks, 
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The plaintiff was ab the date of ekrarnamah 
81 or 32 years old. Miss Mitter who knew the 
plaintiff very intimately says that the plaint- 
iff is an educated and very intelligent woman 
“go faras Zenana ladies go.” Though the 
position of a pardanashin is claimed for her, 
she was not pardanashin in the strict sense 
of the term. She had to appear before and 
speak to males who were strangers and go 
out shopping and settle fares of gharrywallahs. 
Her carriage had open doors except when pass- 
ing through the Bengali quarter of the town. 
She had herself photographed, carried on her 
own correspondence and appears to have con- 
siderable capacity for business and for Jook- 
ing after herself. Thenegotiations for the com- 
promise disclose her throughoutas acapableand 
self-willed woman keenly bargaining for bet- 
ter terms for herself. She did not observe 
the customs of Hindu widows and in her 
letter (Ex. H) ridicules the notion of religious 
merit in the observance of the Hindu laws of 
mourning. It must, however, be observed that 
the defendant describes his wife and sisters 
as pardanashtn though they do not observe 
strict seclusion. 


Assuming the plaintiff, however, to occupy 
the position of a pardanashin, the circum- 
stances to which I have alluded and others 
may be considered as inconsistent with or 
contrary to those upon which the presumption 
ns regards pardanashtn is raised and as thus 
helping to discharge the burden of proof, 
which it is contended lies upon the defendants 
to show that the transaction on which they 
rely was fully understood by her. 


The evidence shows that the terms were 
fully discussed before the execution of the 
ekrarnamah. The negotiations according to 
the plaintiff’s father went on for 2 or 8 
months. 

A draft of it was prepared which was 
approved bythe plaintiff. Thelatter’sevidence 
shows that corrections were made in the draft 
at her father’s instance. The documents were 
read and explained to the plaintiff who ac- 
cording to Miss Mitter’s evidence “fully 
understood every part of the discussion and 
followed it very carefully and seriously.” It 
has, however, been contended that the plaintiff 
was unaware as to the position and value of 
the estate which the compromise affected and 
did not receive legal advice as to such 
compromise, 


INDIAN OASES. 


KAMAL KUMARI DEVI V. NARENDRA NATH MUKHERJI. 










The plaintiff’s case is that she wi 
that the value of each share of her 
monetary assets was Rs, 2 to 300 only? 
statement receives no support from 
evidence produced by her, the Govern’ 
pleader stating that the value of 1-48 s 
of the testator’s monetary assets we 
variously estimated at between Rs. 2 to 4,000, 
his own estimate being between Rs. 3,000 and 
4,000 Rupees. The plaintiff’s father says he told 
her that the monetary assets were worth one 
lakh of Rupees. The plaintiff's witness Rajoni 
says that the plaintiff never gave him to 
understand that she took the valne of a share 
to be Rs. 2 or 800 only. The papers relating 
to the valnation of the estate were placed 
before and discussed by her. I may here say 
that in my opinion the evidence of the plaintiff 
on this, as on many other matters, is not 
truthful. The plaintiff in her evidence sub- 
sequently admitted that Girindra Gupta, the 
Government pleader, told her father the value 
of each share of the realisable assets of her 
husband and that Girindra sent her this 
information through her father before the 
execution of the ekrarnamah. The evidence 
satisfies me that the plaintiff sufficiently knew 
the state and value of her husband's property. 
Then as regards legal advice, I have already 
referred to some of the evidence on this point. 
The ekrar which was explained to the plaintiff 
recites that she had deliberately considered 
the matters therein dealt with and had taken 
the advice of relations, friends, pleaders and 
counsel. Rajoni Ray, the pleader, a witness 
for the plaintiff, saya that the plaintiff's bro- 
ther Jotindra used to goto him for advice. The 
plaintiff's son Dijendiva used also sometimes to 
come. He says he has no recollection of any 
direct communication between himself and the 
plaintiff and though he advised a compromise 
he did not make any suggestion as to the 
terms. It is noteworthy that the only letters 
from the plaintiff produced by this witness are 
of a date snbsequent to the ekramnamah. 

Girindra Gupta, the plaintiff's witness, also 
acted as her pleader and held 4 rakalatnamah 
from her. He says I did not advise her as 
a lawyer or her lawyer but 1 did advise her as 
n friend of the family. I advised her to com- 
promise. I wanted that there should be no 
dispute.” Girindra Gupta was the Govern- 
ment pleader, a friend of the plaintiff, fully 
conversant with her- husband’s affairs and 
presumably a person of, competent legal at- 


^` The plaintiff's father 
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tainment. Assuming his evidenco to be true, 
advice does not cease to be legal because it was 
given as the advice of a friend and not chaiged 
for. Whether given professionally or not ib 
still remained the advice of a legal mind 
cognisant fully of the facts on which it was 
given. The witness says that the plaintiff 
did not ask for his advice as regards the 
effect of the testator’s Will and codicil as she 
wrote to him that she had been consulting 
with others about this matters. He says it 
was the plaintiff's son who proposed the meet- 
ing at which the terms were discussed and 
that he used frequently to see Jotindva, the 
plaintiff's brother, who was acting in the 
plaintiff's interest. With the evidence of the 
pleader Nibaran, the plaintiff’s son-in-law, I 
have already dealt. It is noteworthy that 
though he admits that the plaintiff corre- 
sponded with him during the negotiations for a 
compromise, none of these letters are pro- 
duced. 

Mohesh Chandra Banerjee, the plaintiff's 
father, states that he took legal advice on 
behalf of the palintiff. The latter now says 
that her father physically coerced her into the 
compromise and cheated and duped her and 
that she has set a pleader to watch his conduct. 
says that he has 
een compelled to conduct this snit out of self 
interest as if he did not do so, the plaintiff 
would not supply him and his family with 
aintenance. He of course does not state 
tlfat he coerced his daughter or acted other- 
wise than in her interest but he states that the 
pibintiff was not agreeable to compromise and 
thiat the fear which he put into the plaintiff 
that she would be poor. The pleader 
antl plaintiff's witnesses, Rojoni Roy and 
Gitindra Gupta, state that in the matter of 
the compromise both the plaintiff's father 
and her brother were acting for andin the 
intérest of the plaintiff. Mr. Chakravarti 
held, as I have stated, a retainer from the 
dofendants but his intervention was at tho 
instance of the plaintiff and the advice given 
was, I have no 4oubt, so given as a friend of 
and in the interest of both parties. Lok- 
endra, the defendant, says that Girindra 
Kumar, Priya Nath Majumdar, Nibaran 
Chandra Banerjee and Rojoni Kanto Roy were 
aintiff's pleaders from whom the plaintiff 
“to take instructions in the matter of 
lisputes and the settlement of the esate 
yeen us and the plaintiff,” 
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In my opinion the plaintiff had and re- 
ceived all the legal advice and protection 
which was necessary for a proper under- 
standing of the document to which she put 
her signature and the parties acted with 
equal knowledge or means of knowledge in 
the matter. 

It is, however, then contended that assuming 
that the plaintiff knew what she was doing, 
her consent was not freo having been pro- 
cured by coercion, fraud and misrepresenta- 
tion. Ags regards this portion of the case it 
is to be observed that the onus rests on the 
plaintiff, 

In her evidence the plaintiff stutes that 
her father physically coerced her and that her 
step-son Dijendra threatened to shoot her and 
that she signed the document under compul- 
sion, weeping and lamenting. All this I 
believe to be entirely false. So far from the 
plaintiff's father being in a position to coerce 
the plaintiff, he is, according to the evidence, 
entirely dependent on her and the plaintiff 
has more than once threatened to cut off the 
allowance she makes to her father unless he 
complied with her wishes. No stress was 
laid on this part of the case during the argu- 
ment which was, however, addressed to es- 
tablish that the ekrarnamah was procured by 
the unlawful detention of the plaintiff’s orna- 
ments. It has heen contended firstly that the 
defendants knew that they had no claim what- 
ever to the ornaments, and, secondly that even 
if this be not so it is not necessary that the 
detention should be unlawful in the sense 
that the person retaining the property knew 
that his claim thereto was wholly un- 
justified. It may well be that a person should 
not lose his property because another has 
mistaken his rights and that detention is un- 
lawful whenever it is by a person who has no 
right to the property, but in my opinion the 
plaintiff-has not established that there was 
unlawful detention in either sense; I have 
already referred to the facts upon this part 
of the case. The defendants did not claim 
all the ornaments which as stated were de- 
posited with the Bank in the name of the 
testator and not of the plaintiff. The defend- 
ant Lokendra says that among the orna- 
ments deposited there were some belonging 
to his mother. These ornaments were to have 
been given by the testator to the defendant’s 
two youngest brothers Harendra and Parendra 
who were yet to be married. The orna- 
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ments were to be given to their brides at 
the time of their marriage. The plaintiff ad- 
mits that her husband gave some ornaments 
to his wife Satyabati, but while the defend- 
ants say that the ornaments were kept at 
the Bank, her case is that the ornaments were 
given to and kept with his daughter Giribala 
on account of the two sons. The plaintiff 
stated that unless this dispute about the orna- 
ments was settled by the surrender of the 
defendants’ claims, she could not carry on 
negotiations for a compromise. The defend- 
ants accordingly gave up theirclaim. Be- 
_ fore the 7th April 1903, plaintiff did not apply 
to have her name recorded ag the owner of the 
ornaments nor for their withdrawal. On 
that date application being made an order 
was passed by the Director of the Bank for 
the mutation of the plaintiff’s name in lieu of 
that of the testator. The ornaments were, 
however, apparently left with the Bank until 
July and August 1904 when application was 
made for their withdrawal and they were 
made over to the plaintiff on the 19th Febru- 
ary 1905, the delay being due both to the loss 
of the original receipt given to the testator 
and to an intermediate claim by Giribala 
for the ornaments. It is not possible I think 
` to say on the evidence that there was no 
bond fides in vespect of the ornaments claim- 
ed. Moreover although it is now alleged that 
the plaintiff was coerced into signing the ekrar- 
namah by reason of the alleged unlawful deten- 
tion of the ornaments, the plaintiff does 
not herself say in her evidence that 
this was the case. This it has been argu- 
‘ed is immaterial. But this isnot so. Ifa 
person alleges that he or she was induced to 
do a particular act which he or she would not 
otherwise have done but for pressure put, that 
party must give evidence that it was such 
pressure which induced theact. The pressure 
which was in fact alleged was by the plaintiff's 
father, a case which in my opinion has entirely 
failed. I would here make an observation 
concerning the general charges of oppression 
‘of the plaintiff. It does not seem to me to 
be credible that had the plaintiff been harass- 
ed and oppressed as alleged, she should not 
have complained of it. Had she done 50, it is 
impossible to suppose that those who were 
friendly to her, such as her pleader, Girindra 
Gupta, would not have taken steps to protect 
her but would on the contrary have advised a 
settlement, which according to information 


given to them by the plaintiff, had been pro- 
cured by such alleged oppression. That they 
did so shows that no complaint of such op- 
pression was made and the record bears no 
evidence of such complaint. These and 
the other allegations appear to have been 
after thoughts when for ‘some reason 
or other the settlement was subsequently re- 
pented of. 

Nextly as regards the alleged fraud and 
misrepresentation, itis no doubt clear that 
though mistake inlaw is not 8 ground for 
setting aside a compromise, there must be an 
absence of all fraud and misrepresentation. 
Though a claim may be in fact unfounded the 
party setting it up must at least believe that he 
has a claim which can be settled. This ques- 
tion a8 also the last is one of fact. 

The fraud and misrepresentation alleged is 
with respect to that portion of the ekrarnamah 
which deals with the claim of Srimaty Jagat 
Tarini. The defendants after referring to 
their own disputes with the plaintif recite a 
claim by this lady, a third party, with respect 
to certain of the properties disposed of by the 
testator. The Subordinate Judge’s finding is 
in favour of this claim. He says after a view 
of the evidence “upon the whole I am inclin- 
ed to think that Jadu Nath was in, 
charge of Jagat Tarini’s properties an 
funds, the value of which it is difficult 







throughout that her grandsons were to 
it, and this was confirmed by the first 

and the deed of release was only a trangac- 
tion to give effect to the arrangements in kb.” 
The correctness of this finding is not anly 
challenged but it is said that it is absolutely 
without foundation and was known to bẹ so 
by the defendants who fraudulently pult it 
forward to secure a compromise. No dbubt 
there was a registered release by Srifmati 
Jagat Tarini but the latter, as is so comnonly 
the case (and is indeed the case of the plaint- 
iff as regards the ekrarnamah itself), setup a 


defence that she did not understand it, /That 
she was making a claim appears not merely 
by her signature to the ekrarnamah but by 


the evidence of the plaintiffs’ witness, Girindra 
Gupta. The plaintiff in her evidenc says 
that her husband had told her thab he had 
purchased property benamt in the name of 
Srimati Jagat Tarini. She knew this fact, 
therefore, before, the execution of the ekrar- 
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mah. She must also have known that 
vimaty Jagat Tarini had executed a release 
in respect of the property so purchased, for 
the ekrarnamah expressly refers to this release 
although in her evidence she says she had 
never heard of this release until after the exe- 
cution of the ekrarnamah when the document 
was found. A good deal may no doubt be 
said against the validity of this claim and it 
may be that were it the direct subject matter 
of litigation, I should be disposed to hold that 
it had not been made out. The alleged letter 
of the testator, dated the 2nd May 1901, which 
supports it, is charged to be a forgery. The 
case for the defendants is that the lands of 
the Chota Bungalow and tank belonged to Jagat 
Tarini but that a deed of release was obtained 
from her so that their might not be a dis- 
pute between the six brothers defendants, as 
these properties were to be given to Harendra 
and Dijendra only. Buf the ekrarnamah does 
not refer to any such arrangement nor is any 
mention made of the testator’s letter of the 
2nd May 1901. Moreover beforethe deed of 
release was executed, the testator had made a 
Will in respect of these properties. Further 
it is said what was the necessity for such an 
arrangement. Why should not Jagat Tarini 
herself have directly made a gift or Will of 
the property to her grandsons instead of os- 
tensibly relinquishing the property to Jadu 
Nath and leaving the matter practically_at his 
discretion. The evidence also establishes that 
the testator spent a large amount on this pro- 
perty to which Jagat Tarini laid claim as her 
own. What further, it is asked, was the 
necessity for stating in the ekrarnamah that 
Srimaty Jagat Tarini did not understand the 
deed of release which she executed. Why 
not have referred to the letter of the testator 
now produced and say that there was an 
understanding which nullified its effect? 
These and other arguments have been ad- 
dressed to us to show that this letter was con- 
cocted after the date of the ekrarnamah and 
for the purpose of establishing that there 
was substang in the claim of Srimaty Jagat 
Tarini which was put forward as one of the 
subjects of compromise. On the other hand, 
there is evidence that the letter bears the 
testator’s signature. Speaking for myself, I 
should, had I to deal with the validity of this 
claim, have been disposed to hold that it had 
not been made out. But it is necessary and 


‘we are asked to hold more than this, viz, that 


not only had Srimaty Jagat Tarini no claim 
but that the defendants knew that she had 
no claim and fraudulently induced. Srimaty 
Jagat Tarini to assert it in order to compel 
the plaintiff to come to a compromise and 
then attempted to show by means of forgery 
that there was some substance in the claim 
which justified them in putting it forward. I 
am unable, however, upon the evidence to come 
to sucha conclusion. I do not think id is 
sufficient to establish so gross a fraud nor do 
I see why the defendants should have resorted 
to it. There were quite sufficient grounds of 
dispute between themselves and the plaintiff 
with reference to the codicil to form the subject 
matter of compromise without bringing in the 
fraudulent claim of a third party; as the claim 
was in fact made and it was desired to settle 
all disputes, it was probably considered neces- 
sary to mention it. whatever may have been 
its actual merits. Iam, therefore, unable to 
hold that the plaintiff has established the 
frand and misrepresentation alleged. 

In this connection I may refer to an argu- 
ment based on the doctrine of election. It is 
said that the defendants having elected to 
take possession of the immovable properties 
bequeathed to them by the codicil and they 
having done so before the execution of the 
ekrarnamah they thereby precluded themselves 
from setting up the title of Srimaty Jagat 
Tarini to the Khirgram Bungalow and also 
from contesting the validity of the bequest of 
that property in favour of the plaintiff's minor 
sons. But in my opinion section 167 of the 
Succession Act as incorporated by the 
Hindu Wills Act has no application to the 
case: the defendants are not claiming as their 
own any property that the testator has dis- 
posed of and the matter before us is not one 
in which any question of election comes into 
operation. 

Something was also said as to want of con- 
sideration. But the consideration in such 
cases 18 not the sacrifice of any right but the 
settlement of a dipute, and the Court does not 
considor narrowly the quantum of considera- 
tion. In my opinion the agreement was not 
void for want of consideration: equity leans 
towards the maintenance of family arrange- 
ments and the ekrarnamah in suit appears to 
one to have been a fair settlement of the dis- 
pute between the adult plaintiff and the de. 
fendants and has been acted upon. I refer 
to the adult plaintiff only as the Subordinate 
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Judge has not allowed her to prosecute the 
suit on behalf of the minors. Their interests 
are accordingly unaffected by this appeal, for 
I do not think that we should, as we have 
beon invited by the respondents, to reverse 
the lower Court’s decision upon this point. 
Moreover the necessary materials are not 
before us. I would, accordingly, dismiss this 
appeal with costs to be paid by the adult 
appellant. 

Coxz, J.—-The principal plaintiff in this 
case was the third wife of the late Rai Jadu 
Nath Mukerjee Bahadur, the defendants being 
his sons by another wife. He executed a 
Will in November 1900, which was deposited. 
at the Registration Office. In February 1902 
he removed from his principal house to his 
house at a place called Khirgram about a 
mile off and lived there with the plaintiff. 
On the 28th April 1902, he executed a codicil 
to his Will, which also was deposited in the 
Registration Office. He died on the 27th 
June 1902, Disputes arose about taking out 
probate and administering his estate. Some- 
time in September a meeting was held and it 
is alleged by the defence that a compromise 
was arrived at. The plaintiff's case is that 
nothing was settled. A little later the plaint- 
iff’s father returned to Hazaribagh and fur- 
ther discussion ensued with reference to the 
dispute which ended on the 16th December 
1902 in the execution of an agreement. This 
was to the effect that the plaintiff should re- 
sign a certain proportion of what are called 
the monetary assets and also the Khirgram 
Bungalow and tank and that all the executors 
should take out probate of the Will and codicil 
amended according to the terms of the agree- 
ment. An application to this effect was put 
in by both parties on the 10th March 1903 
and granted on the 16th June 1903. The 
present suit was brought on the 21st August 
1905. The plaintiffs plead that the principal 
plaintiff or, as she may be styled, the plaintiff 
executed the ekrarnamah without understand- 
ing it, under coercion and misrepresenta- 
tion. The prayers are that, firstly, the ekrar- 
namah and, secondly, the probate may be de- 
clared invalid and cancelled. The Subordinate 
Judge has dismissed the suit and the plaintiff 
appeals. i 

The appellant’s case is that the ekrarnamah 
is not binding on her, because the transaction 
was not properly explained to her although 
she is a pardanashin lady and entitled to that 
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protection. On the contrary it was obtaine 
by misrepresentation and coercion and, ther 
fore, even if she were not a pardanashin lad 
it would be voidable by her. Moreover, it i 
argued that the ehrarnamah is void in an 
case, because the object of the contract was to 
defeatthe provisions oflaw. Finally itis said 
that the defendants are precluded by section 
167 of the Indian Succession Act 1865 from‘in- 
sisting on the ekrarnamah. 

It will be convenient to take up first the 
contention that the ekrarnamah is void be- 
cause its object was to defeat the provisions 
of law. It is argued that it is illegal to grant 
probate of a Will as modified by an agreement 
of the legatees and that, as the object of ekrar- 
namah was to obtain such a probate, ib must. 
be regarded as intended to defeat the pro- 
visions of the Probate and Administration 
Act, 1881. I doubt very much if this is 
correct. The law does not forbid the grant 
of sucha probate. It simply does not con- 
template its possibility and I doubt if a con- 
tract of which the object is to create 
a right, which is not contemplated in the 
Act, can be said to defeat the provisions 
of that Act. Looking through the Act itself 
itis very difficult to see what provision of it 
can be said to be defeated by the contract. 
Moreover, the breach of law is more technical 
than practical. The legatees could certainly 
take out probate of the Will and codicil and 
then manage the administration of the estate, 
so far as it affected only their own interests, 
according to agreement among themselves. 
This is what was really intended and what 
has been done, and the fact, if it be a fact, 
that the means for carrying this arrangement 
out were illegal does not vitiate the contract 
on which these proceedings were based. 

It does not appear to me, however, of much 
importance whether the grant of the probate 
was illegal or not. The Subordinate Judge 
has found that it was illegal and there is no 
cross-appeal. Assuming that it was illegal, 
it does not follow that the contract was illegal. 
The contract must be construed reasonably 
and so construed, it can only nfean that the 
contracting parties agreed to apply for the- 
grant of the amended probate. They could 
not contract that they would compel the Court 
to grant the probate, whether it wished to 
grant it or not. And the mere promise to 
apply for a probate that cannot regularly be 
granted, when, as in this caso, the promisors 
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clearly think that the grant is unobjection- 
able, cannot defeat the provisions of.any law. 
If the law is defeated it is the grant and not 
the application that defeats it and this-con- 
tract, though it speaks loosely of taking ont 
probate, cannot reasonably be construed as 
meaning that the parties contracted that the 
probate should be granted. The promise to 
apply is analogous to the contract in the first 
illustration to section 21 of the Contract 
Act and does not defeat the provisions of law 
any more than the contract in that illustra- 
tion does. 

Another point taken is that asthe defend- 
ant’s case was that the codicil was obtained 
by undue influence, their promise amounted to 
an agreement to shut out evidence of the real 
mind of the testator and was, therefore, illegal. 
To this the simple answer is that to make 
the agreement illegal on this ground it must 
be shown, not only that the defendants plead- 
ed undue influence, but that undue influence 
was really exercised. As the plaintiff does 
not allege undue influence, she cannot plead 
that the agreement to exclude evidence of such 
influence was illegal. 

I have no doubt, therefore, that the ekrar- 
namah is not bad on the ground that its object 
defeated the provisions of any law. 

The next questions to be decided are whe- 
ther the plaintiff had the transaction properly 
explained to her and whether her consent 
was obtained by misrepresentation. That she 
knew what the contract wasis perfectly clear. 
She says— At the time of signing | made 
the objection, vizs., I won’t execute it in that 
way, 2.e., I won't execute the instaument con- 
ceding to them all that they wanted t.e., a 
moiety share of my money and the tankand the 
Chota Bungalow and half of the lands. The 
things were mine, why should I execute an in- 
strument giving them the same; I, therefore, 
was making the objection.” Her letter also 
to Mr. Chuckerbutty (Ex. D3) shows that she 
knew perfectly well what the contract was. 
It remains therefore to be seen firstly whether 
her position was properly explained to her and 
secondly whether her consent was obtained by 
Imisrepresentation. 

As regards the first point it is only relevant 
if the plaintiff is a pardanashin lady in the 
sense attached to that expression by the Privy 
Council decisions. I am clearly of opinion 
that she is not. Those’ decisions refer to 
people who are really kept in seclusion and 


have little or no commerce with the outer 
world. They are based on the fact of that 
seclusion. They attach no magic to the name 
of pardanashin, but merely afford a just pro- 
tection to weakness andignorance. The word 
pardanashin may last fora long time yet, but 
as women get more and more emancipated, 
the decisions of the Privy Council will become 
less and less applicable to them whether they 
continue to be called pardanashin or not. 
Now in the present case the plaintiff cannot 
in my opinion be regarded as so secluded and 
ignorant as to’ be entitled to the protection 
that the Privy Council has given to really 
secluded women. The evidence leaves no 
doubt that she has ag much commerce with 
the world as she wants and is not hampered 
in any way by such relics of the old system 
as she has chosen to retain. She discussed 
matters with her pleader, Babu Kalipada 
Sarkar, without a veil, and went to be photo- 
graphed in Calcutta at Messrs. Sen and 
Co.’s. It is pointed ont that her sister-in-law 
Giribala, who is admittedly pardanashin, 
was also photographed and it is argued that 
therefore this fact is ofno importance. I 
cannot agree to this argument. Both ladies 
probably retain the name of pardanashtins, 
whether they are really emancipated or not is 
another question. Being photographed cer- 
tainly shows that the veil is beginning to be 


lifted. Itmay not by itself be proof of 


emancipation, but it may, taken with other 
circumstances, be some evidence of it. Those 
other circumstances exist in the case of the 
plaintiff. Whether they exist or not in the 
case of Giribala, this record does not show. 
Exhibit D 3 also shows thatthe plaintiff was 
willing to meet and speak to Mr. Chuckerbutty 
and of course there is plenty of evidence 
on the other side to show that she was emanci- 
pated. : 
But the evidence of the meeting which re- 
sulted in the compromise establishes that the 
plaintiff is a free and capable woman, who 
requires no special protection. It is quite 
clear from the evidence that this meeting was 
called by the plaintiff herself, that it was at- 
tended by several gentlemen, pleaders and 
others, besides some ladies, and that the 
plaintiff discussed the matters in dispute with 
freedom and with as much understanding of 
the case as any of the male defendants. Gopal 
Sen, a respectable witness for the defence, 
whom there is no reason to disbelieve, saya 
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that her face was unveiled, and all that her 
own witness Babu Girindra Kumar can say 
is that she might have had a sheet on. It 
seams to me clear that a lady who is able 
and willing to discuss her affairs with this 
publicity is not the secluded and ignorant 
creature that the Privy Council justly desure 
to protect. 

Even, however, ifit be assumed that the 
plaintiff is entitled to be regarded as entirely 
secluded, the conditions laid down by the 
Privy Council as precedent to a valid contract 
by a woman have, in my opinion, been fal- 
filled. Those conditions are that the woman 
must fully understand what she is doing and 
that she must havecompetent and independent 
advice. Now in this case, as I have shown, the 
lady knew exactly what the agreement was. 
That she had access to competent and inde- 
pendent advice is also clearly proved, A few 
days after the meeting her father returned to 
Hazaribagh and immediately began to try to 
get better terms than had been settled at tho 
meeting. The allegations of the plaintiff that 
her father betrayed and coerced her are in 
my opinion childish. He is conducting her 
case and has evidently been looking after her 
interests always. Her witness, Babu Rajani 
Kante Roy, says he never saw the father do 
anything from which he could think that he 
was unfriendly to the plaintiff. And her 
witness Girindra Kumar says ‘up to the time 
of the ekrarnamah both Mohesh Babu and 
Jotindra were not inimically disposed to the 
plaintiff. They had been during that period 
acting for the plaintiff and in the interest of 
the plaintiff. I had no doubt that up to the 
ekrarnamah both Mohesh Babu and Jotindra 
were acting for the plaintiff and in the inter- 
est of the plaintiff. They were doing what 
was for her welfare.” Besides at the time 
the plaintiff's brother Jotindra and her son 
Dwijendra, a boy 15 years old, were acting for 
her and I can find no allegation that they too 
were really her enemies. 

It is quite clear that the plaintiff had the 
advice of Mohesh and Jotindra, her father 
and brother, before the ekrarnamah was signed 
and this advice was, in my opinion, inde- 
pendent. As to legal advice she was able to 
consult several pleaders both by herself and 
through her father and brother. It is 
nowhere laid down that when a pardanashin 
woman has access to legal advice and 
does not choose to avail herself of it, 


her contracts are invalidated. Her witness 
Rajani Kanta Roy, a pleader, says that 
Jotindra used to come to consult him about 
the defendants’ objections to’ the codicils. 
Babu Girindra Kumar says that before the 
application for probate he used to advise the 
plaintiff as a friend, though not as a lawyer. 
She wrote to him about the effect of the Will 
and codicil. He says she did not want his 
advice but said in the letters that she had - 
been consulting with others about the effect 
of the Will and codicil. The witness adds 
that he did not advice her because his advice 
was not sought for. He says also that Priya 
Nath Mozamdar, another pleader, used to 
take interest in the plaintiff’s case during the 
period between Jadu Babu’s death and the ap- 
plication for probate. In cross-examination 
he admits that Jotindra came to him very often 
after Jadu’s death and that Mohesh had talk 
with him several times before the ekrarnamah. 
The next witness is the plaintiff’s son-in- 
law, Nibaran Banerjee, also a pleader, whose 
advice when given a year and a-half after- 
wards is described in the plaint as independent 
legal advice. He says that he talked to the 
plaintiff 4 or 5 times about the dispute over 
the Will and codicil. He saw the draft of the 
agreement and though he says he does not re- 
collect if it was before or after the execution 
of the ekrarnamah, it is natural to suppose 
that it was before. The plaintiff’s son algo 
spoke to him about the Will and codicil and 
the plaintiff herself wrote to him 6 or 7 
letters. He says that he did not reply and 
did not advise, but itis difficult to believe 
this. Hetoo says that Priya Babu took an 
interest in the plaintiff's affairs. Thus it is 
clear that there were no less than four 
pleaders, to say nothing of Mr. Chakerbutty, 
whose advice was accessible to the plaintiff, 
even if it be supposed that they did not actu- 
ally advise her. The supposition, however, 
seems to me hardly reasonable. The sugges- 
tion is that they all refused to advise her 
but without applying their minds to the cir- 
cumstances of the case, pressed her to com- 
promise in order to avoid htigation, It 
seems to be altogether unlikely that these 
gentlemen were able to abstract their atten- 
tion from the circumstances of the case for this 
period of several months, during which the 
plaintiff was writing letters to them, her 
father, brother and son were visiting them, 
and evidently the plaintiff and her father 
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were leaving no stone unturned to get all they 
could out of the dispute. 

I hold, therefore, that the plaintiff knew 
perfectly well what she was doing and had 
access to and received plenty of independent 
legal advice. Ib must next be considered if 
her consent was obtained by any mis- 
representation. 

The misrepresentations pleaded are (1) 
that the codicil might be rejected as being 
obtained by undue influence, (2) that the 
value of the estate was under-estimated and 
(3) that the Khirgram property might be 
successfully claimed by Jagat Tarini, the 
maternal grand-mother of the defendants. 

As regards (1) the Subordinate Judge has 
gone into this question at great length, though 
it was not raised in the issues and has found 
that the codicil was obtained by undue in- 
fluence. It has been strongly pressed upon 
us that he has misconstrued the law on the 
subject and that the influence which the plaint- 
iff exercised was, in the light of modern deci- 
sions, nothing more than the natural influence 
of wife upon her husband. It appears to me 
that the question does not properly arise in 
this suit at all. If the plaintiff conld show 
that the defendants knew that no undue in- 
fluence had been exercised and put forward 
the plea knowing it to be false, or that the 
plaintiff was a pardanashin woman and that 
advice as to the law on the subject had been 
withheld from her, the case would bo different. 
But there is no reason at all for supposing that 
the defendants acted in bad faith in announc- 
ing their determination to contest the codicil. 
They were not present when it was made and 
it seems to have been executed without much 
publicity. The principal defendant went 
away with others about 10 or 12 days before 
JaduBabu’s death to attend the wedding of the 
defendant Horendra. They left Jadu Babu in 
padhealth, but bad health wag usual to him and 
they did not apparently imagine he was near 
his end. During their absence he died some- 
what unexpectedly andthe codicil then be- 
came known to them, The testator had for 
sometime lived with his wife and not with 
them and had been addicted to Liquor and 
opium. It seems to me, without imputing 
. any undue influence to the plaintiff, that the 
step-sons might reasonably under such cir- 
cumstances suggest that all was not right and 
determine to put the plaintiff to strict proof 
of the Will and require her to clear herself 


from the suspicion that she had used impro- 
per influence. As has been said the plaintiff 
had plenty of legal advice available to en- 
able herto judge how far such a determina- 
tion would be dangerous to her and I have no 
doubt that she availed herself of that advice. 
What was the exact advice given it is. not 
easy to say, but there is no reason to suppose 
that the advice, whatevor it was, was not given 
ingood faith, In those circumstances the asser- 
tion of the defendants that they would attack 
the codicil certainly does not amount to mis- 
representation. 

As to the second point, the plaintiff says 
that she was told that the value of each share 
of the assets was Rs. 200 or Rs. 300 and 
would never have executed the ekrarnamah if 
she had known that the value was Rs. 2,000, 
or Rs. 3,000; each share being 1-48th of the 
whole, and the effect of the compromise being 
that the plaintiff gave up 9 shares. The evi- 
dence, however, of any misrepresentation on 
this point is quite unconvincing. Babu 
Rajani Kanta Roy says that plaintiff was 


“never under any impression, as far as he knew, 


that the value of the assets was only Rs, 15,000 
as she now asserts. His impression was 
throughout that the value of 1-48th was about 
Rs, 2,000. Babu Girindra Kumar’s estimate 
was thatthe value was between Rs. 3,000, 
and Re. 4,000. Heis not prepared to say 
that he had no conversation with the plaint- 
iff or her relatives about the value. He adds 
that nobody to his knowledge ever estimated 
the value at less than Rs. 2,000. The plaint- 
iff herself admits that Girindra told her 
through her father of the value of the shares 
between the meeting and the ekrarnamah. 
Mohesh says he told his daughter that. the 
assets would be alac butthat the whole 
would not be realised. I think the plaintiff 
has wholly failed to show that any mis- 
representation was made to her about this 
matter. 

As to the 3rd point the plaintiff’s case is, 
that the Khirgram property was not Jagat 
Tarini’s and that the representation of the de- 
fendants on this point was intentionally false. 
Here too the Sub-Judge believes that Jadu 
Nath was in charge of Jagat Tarini’s money 
and purchased the bungalow in her name on 
the understanding thatit would go to hergrand~ 
sons. The claim, therefore, cannot be regard- 
ed as obviously unreasonable. The property 
admittedly stood at one time in the name of 
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Jagat Tarini and was released by her to Jadu 
Babu in 1901. The plaintiff's allegation that 
she knew nothing of the release and would 
not have executed the ekrarnamah if she had 
known of it cannot be believed. There was 
nothing clandestine about it. The deed of re- 
lease (to which Nibaran was a witness) was 
in her possession after Jadu Babu’s death, 
though she says that she was unable to find 
it. And it is clearly mentioned, both in the 
ekrarnamah and in the draft which was shown 
to the plaintiff 4 days before the ekrarnamah 
was executed and subject to plenty of con- 
sideration before the ekrarnamah was execut- 
ed. The learned pleader for the appellant 
has called our attention to certain points in 
the evidence such, for instance, as the omis- 
sion. of the defendants to produce the accounts 
of the repairs of the bungalow, which may 
lead to the inference that the property really 
belonged to Jadu Babu. In that case Jagat 
Tarini’s allegation that her release was invalid 
might have been dishonest. But this is mere 
inference and it seems to me that the materials 
on the record are quite insufficient to justify 
a finding as to the real ownership of the pro- 
perty. And to find not only that Jagat 
Tarini’s claim was unfounded, but also that 
the defendants knew it to be unfounded, is in 
my opinion, quite unwarranted by the evi- 
dence inthe case. It follows that here too 
it cannot be held that’ there was any mis- 
representation. 

I come next to the plea of coercion. Origin- 
ally assertions of violence were made against 
the plaintiff’s father and one of the defendants, 
but these are nob pressed and the action which 
is now said to amount to coercion is the de- 
tention of certain ormaments worth Rs. 8,000 
or Rs. 10,000. These were deposited by 
Jadu Babu about a year before his death with 
the Chota Nagpore Bank and on the 4th July 
1902, the defendants gave notice to the Bank 
that they were entitled to most of them and 
that they should not be delivered to any- 
one else. It is said that by this action the 
plaintiff was reduced to poverty and was un- 
able to negotiate with the defendants on 
equal terms. It may be observed that the 
plaintiff does not say that she executed the 
ekrarnamah under this coercion. In fact sho 
denies it. She says “my father in concert 
with them said tome ‘unless you have this 
executed you have no other means. They 
are more powerful. All the respectable 


people of Hazaribagh are on their side. They 
have also detained your ornaments. You 
have not a single pice in your hands. Do 
this. Otherwise you have no means at all.’ 
I did not even then agree to do.” Then 
she says that her father coerced her by threaten- 
ing to assault her and catching hold of her. 
But I agree with the learned pleader for the 
appellant that itis unsafe in this country to 
attach too much importance to the tpstssima 
1erba of witnesses and that we should see 
whether the plaintiff was really subjected to 
oppression. 

Now the first point that strikes me is that 
the ornaments were deposited by Jadu Babu 
himself; and the learned pleader for the ap- 
pellant at first gave us to understand that 
these were part of Jadu Babu’s estate and 
came to the plaintiff by the clause in the 
Will which provided that the chattels in the 
testator’s own use and possession should be 
considered as his wife’s. But as in that event 
it was clear that the plaintiff could have no 
right to withdraw them until the probate 
was taken out: the contention subsequently 
relied on was that they were the plaintiff’s own 
property. Now here too we are confronted 
with an almost entire lack of materials on 
which to come toa finding as to whom the 
ornaments originally belonged to. The proof 
that they were the plaintiff’s rests on her own 
statement and on the fact that in the com- 
promise they were given to her. Her evi- 
deuce contains so many untruths that I am 
not disposed to attach much importance to 
her bare word. As to the abandonment of 
the defendant’s claim the defendant Lokenath 
says that they never admitted that they were 
the plaintiff's, but gave them up to secure the 
compromise. And I think it would be alto- 
gether unsafe to infer that ifin a family 
arrangement a claim is given up, the claim 
must necessarily have been unfounded. And 
there is the fact that they were not deposit- 
ed by her orin her name. I do-not think 
this evidence is sufficient to justify a finding 
that all these ornaments were the plaintiff's 
and therefore their detention cannot be regard- 
ed as unlawful. It is perhaps unnecessary to 
consider whether even on the supposition that 
the ornaments belonged to the plaintiff's, the 
defendants acted in good faith. But it may 
be observed that there is nothing unreason- 
able in their story that some of the orna- 
ments were the property of their deceased 
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mother. If that were so it is not likely that 
the males of the family would be able to say 
which were the ornaments of the plaintiff 
and which those of the defendants especially 
as they had been deposited a year before. In 
such circumstances it was only reasonable of 
them to tell the Bank to detain the orna- 
ments until the claims could be decided, and 
this conduct on their part cannot be regarded 
as animated by an intention to cause the 
plaintiff to execute the agreement, within the 
meaning of section 15 of the Contract Act. 
But even if the ornaments did belong to the 
plaintiff, it is not proved to my satisfaction 
that their detention hampered the plaintiff in 
her dealings with the defendants. There 
was much property included in the Will and 
codicil about which there was no dispute. 
Lokendra says that the parties took posses- 
sion of these items of the property before the 
ekrarnamah. This is also stated in the 
written statement, but there is no clear 
denial of this assertion by the plaintiff, though 
there is perhaps what amount to a denial by 
Mohesh. If this were so, although of course 
tenants and debtors might be recalcitrant 
until the parties came to an agreement, the 
ekrarnamah could have made but little 
difference to the plaintiff's ability to apply for 
probate, for which no duty would be payable 
unless and until she won her case. And after 
the ekrarnamah she could apparently get on 
quite well without her oranments. They were 
left in the Bankand though she applied to 
have her name recorded with respect to them in 
April 1903, she made no attempt to withdraw 
them till July 1904, when she had gone to 
Nibaran’s house and received his counsel that 
the ekrarnamah could be upset. After that 
naturally enough, objections to her withdraw- 
ing them were raised but there is nothing 
whatever to show that she could not havetaken 
them back at any time in 1903 or the first 
half of 1904. If then they were not neces- 
sary to her during that time why were they 
absolutely necessary before. It is not clearly 
proved thate she could get nothing out of the 
properties that she held without dispute. 
The collection papers are not produced. It 
is clear also that she drew about Rs. 600 
from the Bank and she had jewellery 
worth about Rs. 3,000. In the letter mark- 
ed Ex. C2 which, according to the learned 
.pleader for the appellant, must have been 
written shortly after the probate, it appears 


that she admitted that she had money 
enough to go to law. In these circumstances 
it may’ be that it would have been more con- 
venient to her to have had undisputed posses- 
sion of the ornaments. It is always con- 
venient to have money or things on which 
money can be quickly raised. But I think 
it is not proved that the want of these orna- 
ments inconvenienced the plaintiff at all seri- 
ously or hampered her appreciably in dealing 
with the defendants. The statements of 
Girindra that he believed there was no coercion 
and Mohesh’s deposition before the District 
Delegate that the compromise was for the 
benefit of both parties are hard to reconcile 
with the theory that the defendants coerced 
the plaintiff into signing the ekrarnamah by re- 
ducing her to poverty. Finally the plaintiff's 
long acquiescence in the ekrarnamah renders 
the theory that she was compelled to execute 
it by poverty quite incredible. In my opinion 
the plaintiff has failed to prove that her. 
consent to the ekrarnamah was obtained by 
coercion, 

Two minor points may be noticed, namely, 
first that the defendants would have been pre- 
cluded by section 167 of the Indian Succes- 
sion Act from insisting in their claim to the 
Khirgram property. But it appears to me 
that Jagat Tarini isthe only person who could 
have been affected by that section ; secondly 
it is urged thatthe Subordinate Judge was 
wrong in not allowing the plaintiff to pro- 
secute the suit on behalf of the minors. But 
having regard to the result of this appeal, I 
think the Subordinate Judge’s order is for 
benefit of the minors and should not be in- 
terfered with. 

The result is that in my opinion the plaint- 
iff has wholly failed to show that she is not 
bound by the ekrarnamah and accordingly I 
would dismiss the appeal with costa. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 


Seconp Crvm Apprat No. 2125 or 1905. 
March 20, 1907. 

Present :—~Mr. Jutice Mookerjee. 
REBATI MOHAN DAS—Derenpant— 
APPELLANT 
versus 


AHMED KHAN—PLAINTFEF—RESPONDENT. 


Transfer of Property Act (IV of 1888). 8.0 (a)— 
Muhammadan icife—Release of prospectie rights of suc- 
cession inuperaitice—Chance as hen -anprent, binding of. 

A Muhammadan cannot, any moro than a Hindu, 
‘bind his chance as an heir-apparent. 

Sumsuddin v. Abdul Hoosen, 31 B. 165, 8 Bom. 
L. R. 781; Sham Sundar Lal v. Achhan Kunwar, 21 A. 
71, L. R. 25 I A. 183, followed 

A deed by which a Muhammadan wifo released or 
abandoned her prospective rights in her husband’s 
estate 18 inoperative in law. 

Quazve.—Whether the effect of section 6 clause (a) 
of the Transfer of Property Act isnot merely to except 
specially the chance of an heir-apparent from the 
eategory of transferable property, but also to make 
the principle that equity considers that done which 
ought to have been done entirely inapplicable. 


Second Appeal against the decree of Babu 
Srigopal Chatterji, Additional Subordinate 
Judge of Dacca, dated the 24th July 1905, 
affirming that of Babu Monmotho Nath 
Mullick, Additional Munsiff of Dacca, dated 
the 4th August 1904. 

Babu Baikuntha Nath Dass, for the Appel- 
lant. 

Babu Basanta Kumar Bose, 
pondent. 

Judgment.—The subject matterof the litiga- 
tion out of which this appeal arises admittedly 
belonged originally to a Mahormhedan by name 
Haji Rahamat Khan, who died about 15 or 16 
years before the suit. Haji Rahamat Khan 
had.two wives Manwar Bibi and Ayesha Bibi, 
by the former of whom he had two sons, 
Akmal Khan and Esop Khan. Shortly before 
his death, on the 20th September 1886, he 
made arrangements for the residence and 
maintenance of his wife Ayesha Bibi and she 
executed an ekrarnamah by which she gave up 
her propsective right to the property of her 
husband. After the death of Haji Rahamat, 
his property passed into the possession of his 
widow Manwar Bibi and her two sons. The 
sons dealt with the property as if it belonged 
to them exclusively and executed a mortgage 
in favour of defendant No. 1. Defendant No. 
1 sued to enforce his security, obtained a 
decree and asked for the sale of the mort- 
gaged properties. The plaintiff had obtained 
a Hebabiliwaz from Manwar Bibi on the 
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14th January 1908 and on the 29th Angust 
following, commenced this suit for a declara- 
tion that the mortgagee was not entitled to 
proceed against more than 14 anna share of 
the disputed properties, and that he himself 
was entitled to the remaining 2 anna share 
which, he alleged, belonged to Manwar Bibi. 
The claim was resisted by the defendants on 
various grounds. The Courts below have 
overruled all the objections taken on behalf 
of the defendants and have made a decree in 
favour of the plaintiff. 

Defendant No. 1 has appealed to this Court, 
and on his behalf the decision of the Sub- 
ordinate Judge has been challenged upon the 
grounds, that the ekrarnamah, executed by 
Ayesha Bibi on the 20th September 1886, was 
inoperative as it purported to be a release of 
her chance of succession to the estate of her 
husband, that upon the death of Haji Rahamat 
Khan a 14 anna share in the properties left 
by him was taken by his two sons and a two 
anna share by his two widows, and that con- 
sequently Manwar Bibi, from whom the plaint- 
iff claims to have derived title under the He- 
babiliwaz executed in his favour on the 18th 
January 1903, could not convey title to more 
than one anna share in the disputed property. 
Tt was argued, therefore, that the Courts below 
had erred in making a decree in favour of the 
plaintiff for the two anna share claimed by him. 

In support of this contention, the learned 
Vakil for the appellant has placed reliance 
upon a recent decision of the High Conrt of 
Bombay in the case of Sumsuddin Gulam 
Hoosetn v. Abdul Hossein Kalimoodin | 
(1). In this case, the Court was called 
upon to consider the question of the 
transferability or otherwise, according to the 
Mahomedan Law, of the chance of an heir- 
apparent succeding to an estate. Mr. Justice 
Candavarkar, who heard the case in the Court 
of first instance and whose judgment is report- 
edin Swmsuddin v. Abdul Hossein (2), held 
that, under the Mahomedan Law, a mere spes 
successionis cannot be the subject of a valid 
transfer, but that this principle dbes not affect 
a transaction in the nature of a family arrange- 
ment by which the father makes immediate 
provision for his danghter, to take effect both 
in his life-time and after his death, in con- 
sideration of the daughter agreeing not to 
claim her legal shares as heir on his death. 
The case was then heard in appeal by Sir 

(1) 81 B. 165; 8 Bom. L. R. 781, (2) 8 Bom. L. B. 252, 


Vol. 1) 


REBATI MOHAN DAS V, AHMED KHAN. 


Lawrence Jenkins, ©. J. and Mr. Justice 
Beaman. The learned Chief Justice ruled 
that the chance of an heir-apparent succeed- 
ing toan estate is neither transferable nor 
releasable according to Mahomedan Law. 
He further pointed ont that it was only by 
an application of the doctrine that eqnity con- 
siders that done which ought to be done, that 
such a chance could, if at all, be bound, but 
that inasmuch as it was not intended by 'Bec- 
tion 6 clause (a) of the Transfer of Property 
Act to establish and perpetuate the distinc- 
tion between that which according to the 
phraseology of English lawyers is assignable 
in law and that which is assignable in equity, 
it must be held that the chance of an heir- 
apparent had been especially excepted from 
the category of transferable properties and 
could not be dealt with on the principle that 
equity considers that done which ought to be 
done. I entirely agree with the opinion ex- 
pressed by Sir Lawrence Jenkins that a Maho- 
medan cannot, any more than a Hindu, bind 
his chance as an heir-apparent, and in support 
of this view, itis sufficient to refer to the 
decision of their Lordships of the Judicial 
Committee in Sham Sundar Lal v. Achhan 
Kunwar (8),in which it was held that a 
Hindu reversioner not only could not dispose of 
but could not bind his expectant rights. This 
principle is to some extent supported by 
the case of Abdul Wahid Khan v. -Nuran 
Bibi (4), and was adopted by this Court in 
the case of Nund Kishore Lal v, Kanee Ram 
Tewary (5), in which the learned Judges dis- 
sented from the contrary view which had 
been adopted in the case of Brahmadeo Nar- 
ayan v. Harjan Singh (6). I reserve, how- 
ever, my opinion upon the other question 
discussed in the judgment of Sir Lawrence 
Jenkins, namely, whether the effect of sec- 
tion 6 clanse (a) of the Transfer of Property 
Act is not merely to except specially the 
.chance of an heir-apparent from the category 
of transferable property, but also to make the 
principle that equity considers that done 
which ought fo be done entirely inapplicable. 
The question does not directly arise in this 
case, and appears to be not altogether free 
from difficulty. The cases of Hobson v. Trevor 


(7) and Holroyd v. Marshall (8), undoubtedly 
(3)L. R 251 A 188 at 189,21 A 71 at 80 
4) L. R 127. A. 91 at 101; 11 ©. 597 at 606. 
5) 29 C. 365. (6) 25 O. 778. 
7) (1723) 2 P Wms. 191; 24 EB R. 695. 
a) (1862) 10 H. L, C, 191; 11 Ð. R. p99. 


INDIAN OASES. 


591 


laid down that a contract made with respect 
to the sale or mortagage of future-acquired 
properties is capable of specific performance 
and transfers the beneficial interest in the 
property as soon as itis acquired [see also 
Flower v. Buller (9), Hinde v. Blake (10)]. 
A similar view was adopted by Mr. Justice 
Phear, in Ram Chander Tantra Doss v. 
Dhurmo Narain Ohukerbutty (11). How far 
this doctrine may have application in spite 
of the provisions of section 6 of the Transfer of 
Property Act may require examination when 
the question arises. It is sufficient for the 
purposes of this case to hold that the deed of 
1886, by which Ayesha Bibi released or aban- 
doned all her prospective rights in her hus- 
band’s estate, must be treated in law as in- 
operative. To this extent, therefore, the con- 
tention of the appellant is well-founded. But 
it does not necessarily follow that the appel- 
lantis entitled to succeed. Upon the death of 
Haji Rahamat Khan, his estate must be taken 
to have passed to his two widows and his two 
sons. The sons took a 14 anna share in the 
property left by the deceased and each widow 
took a one anna share. It has been found, 
however, by the Couris below that Ayesha 
Bibi, since the death of her husband, has act- 
ed on the assumption that the deed of 1886 is 
valid and operative. She has abandoned all 
her claims to the estate of her husband. She 
has accepted maintenance from the heirs of 
her husband on the footing that she was not 
entitled to any portion of the estate, and at 
the time when the appeal was being heard by 
the Subordinate Judge, he had another litiga- 
tion pending before him in which Ayesha Bibi 
sued to enforce her claim on the basis of the ek- 
rarnamah against the heirs of her husband. We 
find, therefore, that for more than 12 years after 
the death of Haji Rahamat Khan, Ayesha 
Bibi has been excluded from ‘the enjoyment 
of any portion of the estate left by him, and 
the properties have been enjoyed by the other 
widow Manwar Bibi and her two sons Akmal 
Khan and Escop Khan, as if Manwar was 
entitled to a two anna share and her sons 
were entitled to the remaining 14 annas. 
Under these circumstances, it must be held that, 
even if Ayesha Bibi had a good title to a one 
anna share of her husband's properties, her 
right has been extinguished by limitation, 

(9) (1880) 15 Ch. D. 665. 

(10) (1840) 3 Beny. 284; 49 B. R. 91. 

(11) 7 B, L. R. 341 at 345; 15 W. R. 17 (F. B.). 
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and, by adverse possession against her by her 
co-widow. Manwar Bibi had acquired a good 
title to the extent of what would be her share 
in her husband’s estate. It necessarily follows 
that the plaintiff who claims under a Hiba- 
btliwaz from Manwar is entiled to a two anna 
share of the disputed properties left by Haji 
Reahamat Khan. In this view of the matter, 
the decree made by the Courts below is cor- 
rect and must be affirmed, although some of 
the reasons given by the Subordinate Judge for 
his decision may be open to criticism. It may 
further be added thatthe defendant appel- 
lant as mortgagee from the two sons can in 
no event establish his title to more than 14 
anna share in the properties, because it is 
not and cannot be disputed that his mort- 
gagors never had any title to a larger share. 
The only question, therefore, would be, whe- 
ther the remaining two anna share was owned 
by Manwar alone or by Manwar Bibi and 
Ayesha Bibi jointly. As Ayesha Bibi had 
never claimed any titleto the one anna share 
which might belong to her and had allowed 
her co-widow to remain in possession of what 
she might have claimed, it is clear that 
Manwar Bibi had a good title to the two anna 
share which has been transferred to the 
present plaintiff. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 

Second Crvm Arrear No. 1865 or 1907. 

April 4, 1909. 
Present:—-Mr. Justice Chitty aad Mr. 

Justice Vincent. 

. BHOLA NATH SAHA—-DEFENDANT— 

APPRLLANT 
Versus 


KRISHNA LAL SANA—Puantire— 
RESPONDENT. 

Swit, nature of, to be ascertained from platnt—Pro- 
erncial Small Cause Courts Act (IX of 1887), Soh. I, 
Clauses 11 and 35 (1)—8uit fur damages fur trespass— 
Cognizable by Small Cause Court—Second appeal, bar 
of—Crrril Procedure Code (et V of 1808), s. 108. 

- The real nature of a snit must be ascertained from 
the plaint. 

. There is nothing in the Provincial Small Oause 
Conrts Act to take a suit for damages for trespass by the 
defendant into the plaintiff's house out of the cogni- 
zance of a Small Cause Court. 

Trilochana Bakshi v. Brojo Patro, 12 M. L, J. 849, 
followed, 
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Appeal from the decree of the Sub-Judge 
of Hooghly, dated April 24, 1907, reversing 
that of the Munsif of that place, dated June 
8, 1903. 

Babu Dwarka Nath Mitter, for the Appellant. 

Babu Mahendra Nath Roy and Krishna 
Prosad Sarbadhtkart, for the Respondent. 

Judgment.—This appeal is preferred against 
the decision of the Sub-Judge of Hooghly 
reversing the decision of the Munsif who had 
dismissed the suit and passing a decree in 
favour of the plaintiff for Rs. 100 and costs. 
A. preliminary objection is taken that no 
second appeal lies, the suit being cognizable 
by a Small Cause Court. The plaintiff sued 
to recover the sum of Rs, 500 and so far as 
the amount is conceived there is no doubt 
that the Small Cause Court would have juris- 
diction to entertain the sunit. It was argued 
for the appellant that the nature of the claim 
excluded the jurisdiction. Section 15 of the 
Provincial Small Cause Courts Act 1887 em- 
powers a Small Cause Court to try all suits of 
a civil nature, of which the value does not 
exceed Rs. 500, except those specified in 
Second Schedule. Itis necessary, therefore, 
in order to oust the jurisdiction of the Small 
Canse Court that the suit should fall within 
that category. The real nature of the suit 
must be ascertained from the plaint. What 
the plaintiff complained of was shortly 
this. The defendant’s daughter was married 
to plaintiff's younger brother, Johar Lal Sava. 
Johar Lal Sava died, leaving his wife preg- 
nant with her first child. She was living 
peacefully in plaintiff's house but defendant 
was anxious to remove her to his own house 
for her confinement. Ib is alleged that on 
the 6th Kartice 1311, during plaintiff’s ab- 
sence, the defendant with police officers and 
strangers entered the inner apartment of 
the plaintiff’s house and remained there for 
some time. The plaintiff's wife and other 
female members were obliged to remain sec- 
Inded and could not pursue their usual avo- 
cations. Later in the day the plaintiff re- 
turned, remonstrated with the defendant 
for what he has done, and dismissed him 
along with his daughter, who was allowed 
to take away her ornaments. The plaint 
continues “ that owing to the aforesaid acts 
of malfeasance and’ misfeasance and trespass 
done by the defendant, the plaintiff is afflict- 
ed both physically and mentally and hag 
lost his respect and honour; he has become 
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an object of laughter and slight before the 
gublic, for which the defendant is bound to 
pive proper compensation to the plaintiff.” 
The plaintiff then asks fon a decree for 
Rs. 500 as damages for the act of malfeasance 
and misfeasance and trespass, mental agony 
and defamation perpetrated by the defend- 
ant. It isclearly not a case of “ defama- 
tion” in the proper sense of that word. 
There is no allegation of any defamatory 
statement having been made by the defendant. 
The case is obviously one of damages for 

trespass”? the consequence of which has 
been to injure plaintiff's reputation and feel- 
ings. No other kind of damage or injury 
is suggested. It was first argued for tho 
appellant that the suit fell within clause (11) 
of the Second Schedul, “a suit for the de- 
termination or enforcement of any other 
right to or interest in immoveable property,” 
because (it was said) the plaintiff's widowed 
sister-in-law had some interest in the house, 
and the suit raised the question of defend- 
ant’s right to enter it. This argument is 
obviously unsound. No question whatever 
arose in this case of a right to immoveable 
property nor was it necessary to determine 
any such question. It was next contended 
that the suit fell within clause 35 (1) “for 
injury to the person in any case not specified 
in the foregoing sub-clanses of this clause.” 
But injury to the person must, we think, be 
taken to have its ordinary meaning of bodi- 
ly injury. ‘The person’ in clause (2) is evi- 
dently used in contradistinction to the phrase 
“ a person” which is found in sub-clauses 
(a) and (A); and the word ‘person’ used 
with the definite article generally signi- 
fies the body. Injuries to the person are a 
well recognized class of torts. Though the 
plaintiff speaks in his plaint of physical and 
mental affliction, it is not suggested that 
there has been in this case any actual bodily 
injury. The case is, as we have said, really 
one of trespass, which act the plaintiff says 
has affected him in a particular way. There 
is nothing in the Act to take a suit for dam- 
ages for trespass out of the cognisance of a 
Small Cause Court. We are, therefore, of 
opinion that the Small Cause Court had juris- 
diction to entertain this suit, and consequently 
no second appeal lies. The same view was 
taken by the Madras High Court in the case 
of Trilochana Bakshi v. Brojo Patro (1), where 

(1) 12 M, L, J, 849, 
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the plaintiff rued for damages for tres- 
pass on immoveable property which he said 
had cansed him loss of character and mental 
anxiety. The facts of that case were very 
similar to the present, as the defendant was 
alleged to have wrongfully invaded the house 
of the plaintiff with the police in execution 
of a search warrant. 

In the view that wo take, it is unnecessary 
to go into the merits of this case, and we ex- 
press no opinion upon them. The appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Orv, Appran No. 44 or 1908, 
November 30, 1908. 

Present :—Mr. Justice Aikman and 
Mr. Justice Karamat Husain. 
AYUB ALI KKAN—Dnurenpanr—Arren- 
LANT 
verets 
MASHUQ ALI KHAN—Purarytier— Res- 
PONDENT. 

N W. P. Rent Act (XH of 1881), s 9—Agra Tenancy 
Act (Local, LI of 1901), 88. 22, 32 (2) —Occupancy hold- 
ding—Succession— Muhammadan reidow entitled to an 
absolute estate—Right of her heir to syeceed—Suit for 
declaration of right to shire ix occupancy holding— 
Jurisdiction of Civil Court. ý 

A suit for doclaration of right toa share of an 
occupancy holding and for joint possession thereof 
is not barred by the provisions of 8. 32 (2) of the Agra 
Tenancy Act. That section prohibits only the actual 
division of the holding or distribution of the ront 
thereof 

There is nothing in the Rent Act of 1881 or tho 
Tenancy Act of 1901 to prevent a woman becoming 
an occupancy tenant of agricultural land. 

A Muhammadan widow, succeeding to an occupancy 
holding, acquires an absolute estate, and on her 
death, the persons to succeed are her hoirs and not 
tho heirs of her deceased husband. 

Ikram-ud.din v, Irshad Ali, Sel Dee. Board of 
Revenue, No 2 of 1905, approved 

Appeal from an order of Babu K. M. 
Ghose, Additional Judge of Aligarh, dated 
the 8th of Jannary 1908. 

Babu Surendra Nath Sen, for the Appellant. 
Maulvi Muhammad Ishaq, for the Respondent. 

Judgment—An occupancy holding was 
held jointly by two brothers, Yakub Ali 
Khan and Muzaffar Ali Khan. On the death 
of Muzaffar Ali Khan, which took place 
before the present Tenancy Act came into 
operation, the name of his widow, Musammat 
Rasul-un-nissa, was recorded in his stend as 
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joint occupancy tenant of the land. She diedin 
-1902 after the new Tenancy Act came into 
force. Upon her death her step-brother Mashuq 
‘Ali Khan, plaintiff respondent, endeavoured 
to get his name entered in the revenue 
recordsin her stead. The revenne authorities, 
‘however, entered the whole holding~ in the 
name of Ayub Ali Khan, the son of Yakub 
Ali Khan. Thereupon the plaintiff Mashuq 
“Ali Khan brought a suit in the Civil Court 
for declaration of his right to a moiety of the 
holding, for joint possession thereof, and also 
for damages. The Court of first instance 
threw out the suit as not cognisable by a Civil 
Court. On appeal the learned Additional 
Judge held that it was cognizable by the 
Civil Court and remanded the case for dis- 
posal on the merits. Against that order of 
remand the present appeal has been pre- 
ferred. Two pleas have been urged before 
us, One is that the suit is obnoxions to the 
provisions of section 32 (2) of the Agra 
Tenancy Act, which prohibits any suit for the 


division of a holding or distribution of the 


rent thereof being entertained by a Civil or 
Revenue Conrt. In our opinion this plea 
cannot prevail. If, having got his declaration, 
the plaintiff attempted to sne for actual divi- 
sion of the holding or distribution of the vent, 
he might be met by this section. We do not 
think that this section prohibits a suit like 
the present. It was next urged that, having 
regard to the provisions of section 22 of 
the Act which provides for succession 
to tenancies, the plaintiff does not possess the 
wight which he sets up. The decision of this 
plea is more dificult, After giving the point 
our best consideration, wo are of opinion that 
under the circumstances of the case the 
plaintiff has the mght of succession under 
section 22 of the Act. The plaintiff’s sister 
succeeded under the former Act No. XII of 
1881. Under section 9 of that Act the 
occupancy right devolved to her “as if it 
were land.’ She bemg a Muhammadan 
widow acquired in our opinion an absolute 
right to be considered an occnpaney tenant. 
Succession to her occupancy rightis governed 
by section 22 of the new Act. It is true that 
that section is worded as if ma es alone can 
be ex-proprictary, occupancy or non-oceupancy 
fenants, but we can find nothing in the other 
provisions of the Act which would prevent a 
woman requiring such rights. There is 
nothing to prevent a woman being a tenant 
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of agricultural land, and if she held it con- 
tinuously for 12 years, she would acquire a 
right ot occupancy just as a man would. We 
cannot, therefore, attach tothe fact that the 
words in section 22 are words importing only 
the masculine gender the weight which is 
sought to be placed upon them. We think 
that Musammaé Rasul-un-nissa having been 
an occupancy tenant, her half brother, who, 
it is not denied, was the son of the same 
father, is entitled to succeed under clause (e) 
of the section. The same question was very 
fully considered by the members of the Board 
of Revenue in Ikram-ud-din v. Irshad Ali (1). 
There it was held that a Muhammadan widow 
who succeeded toanoccupancy holding acquir- 
edan absolute estate, and that on her death, 
after the lst of January_1902, the persons to 
succeed will be her heirs and not the heirs of 
her deceased husband. We agree in this 
view. The result is that the appeal fails and 
is dismissed with costs. ; 
` Appeal dismissed, 
(1) Sel. Dee. Board of Revenue No. ‘2 of 1905. 
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ALLAHABAD HIGH COURT. 
FULL BENCH, f 
LETTERS Patent Civiu APPBAL No. 48 or 1908. 
March 22, 1909. 
Present oe G. E. Knox. Krt., Judge, 
TAE Aikman and A t 
`» Justice Griffin. : 
NAJIBULLA, AND OTHFRS—DEFENDANTS— 
APBRLLANTS 
versus 
GULSHER KHAN AND OTRERS—-PLAINTIFFS— 
RESPONDENTS. 
-W. £. Tenancy Act (Local, II of 1901), s 32— 
On wparncy holding—Snit fur declaration of his share 
by ane co-sharer. whether meaintatradble, 

A co-sharer in an agricultural holding is not 
barred by the provistopg of section 32 of the Ten- 
ancy Act from maintaining n suit fora declaration 
of his rights in the holding shiq Tuwan v. Ashgauri 
Begam, 30 A GO. Ayub Ali Khan v. Jeashug Ali 
Ahan, 1908 A. W.N 281, 314 51; (1909) 1 I. C. 
593 (ante), referred to, Achhey y Laly Janti Prasad, 
29 A. 66, noticed. 

Seetion 32 (1) dees not preclude the co-sharera ina 
holding from dividing the holding or making a distri- 
bution of its rent amongst themselves. - It mercly 
declares that such divimon or distribution shall not be 
binding on tho Jand-holder unless it 13 made with 
his consent. 


Appeal ‘against the decree of Mr. Justice 


Richards, Jndge of the High Court, under 


section 10 of the Letters Patent i in S, A. No, 
393 of 1907, 


a “as 
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Tej Bahadur Sapru, for the Appellant. 
Abdul Raoof, for the Respondent. 
- Judgment. 

AIKMAN, J.—This appeal has been referred to 
a bench of three Judges on account of con- 
flicting decisions of this Court upon the main. 
question which arises in the appeal. That 
question shortly stated is, whether a co-sharer 
in an agricultural holding 1s barred by the 
provisions of section 32 of the Tenancy Act 
from maintaining a snit for a declaration of 
his rights in the holding. In the case, Achhey 
Tal v. Janki Prasad (1), it was held that a 
suit of this nature could not be maintained 
having regard to the provisions of the section 
quoted. Inthe cases, Ashiq Husain v. Asghart 
Begam (2) and Ayub AW Khan v. Mashug Ali 
Khan (3), a different view was taken and ıt was 
held that the section does not preclude na 
plaintiff from obtaining by suit a declaration 
of his right to a share in a holding. In the 
last two cases it does not appear that the 
decision in Achhey Lal v. Janki Prasad (1) 
was cited, and no reference is made to it in 
either of these cases. Section 32 (1) does not 
forbid the co-sharers in a holding dividing the 
holding or making a distribution of the rent 
amongst themselves. It merely declares that 
such division or distribution shall not be 
binding on the landholder, unless it is made 
with his consent. Sub-section (2) enacts that 
no suit or other proceeding for the division of 
a holding or distribution of the rent thereof 
shall be entertained in any Civil or Revenue 
Court. In the case, Achhey Lal v. Janki 
Prasad (1), it was observed that a Civil or 
Revenue Court should not entertain a suit or 
other proceeding which has the effect of cans- 
ing the division of a holding. With this 
observation I entirely agree and if I were of 
opinion that a declaratory decree as to his 
rights obtained by one co-sharer in a holding 
against the other co-sharers would necessarily 
result in a division of the holding or a dis- 
tribution of the rent, I should have no hesita- 
tion in accenfing the view expressed in the 
case last mentioned. But it appears to me 
that a declaration as to his rights obtained by 
one co-sharer against the other co-sharers does 
not and cannot effect any division of the hold- 
ing or distribution of the vent thereof. Not- 
withstanding such a declaration the holding 

NIN (2) 80 A. 90, 

8) 1908 A. W. N. 281; 81 A. 61, (1909) 1 I, C. 593 
(ante), 
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would remain as before a single holding and 
the co-sharers would continue jointly res- 
ponsible to the land-holder for the rent. No 
doubt if, having got his declaration, the plaint- 
iff attempted on the strength of it to sue for 
an actual division of the land or a distribution 
of the rent, his suit would be barred by the 
provisions of section 32 (2). To hold that a 
co-sharer in a holding, who is deprived by the 
other co-sharers of the whole or a portion of 
his interest therein, cannot maintain a suit 
-for a declaration of his rights would amount 
to a denial of justice, as, so far as I can see, 
he would have no other remedy. Section 22 
provides that when an ex-proprietary tenant, 
an occupancy tenant or a non-occnupancy tenant 
dies, his interest in the holding shall devolve 
on his male lineal descendants in the male 
line of descent. Under this section if a tenant 
dies leaving two sons, his sons become co-shar- 
ers in the holding. If one son usurps the 
whole holding to the exclusion of his brother, 
the law could never have intended that in 
such a case the latter should be left entirely 
without n remedy. The Court of first appeal 
held that the present suit, which was brought 
by the plaintiffs-respondents-not for an actual 
division of the holding, but for a declaration 
against their co-sharers as to the extent of 
their interest therein, was not maintainable 
having regard to the provisions of section 32 
and the ruling in Achhey Lal v. Janki Prasad 
(1). Our learned colleague whose judgment 
is under appenl sustained the plea that the 
Court of first appeal was wrong in so holding 
and remanded the case for tral on the merits 
under section 562 of the former Code of Civil 
Procedure. In the appeal before us the ground 
taken is that “the suit being one vir tually for 
division of an occupancy holding is barred 
by section 32 of the Agra Tenancy Act.” In 
my opinion the suit is, in no sense, virtually 
or otherwise, a suit to divide a holding, I 
concur in the judgment of our learned 
colleague except in one respect only namely, 
his attempt to distinguish the case relied on by 
the Comt of first appeal. For these reasons 
I v ould dismiss the appeal with costs.. 
GRIFFIN, JI have nothing to add to the 
judgment of my learned brother Aikman and 
I concur in the order proposed by him. 
Kyox, J —I agree. 
By rue Court.—The order of the Court is 
that the appeal is dismissed with costs. 
Appeal dismissed, 
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NORMADA SUNDARI DEBI V. TARIP MOLLAH. 
CALCUTTA HIGH COURT. 


Secoxp Civiu Arpan No. 2444 or 1906. 
March 18, 1909. 


Present :—-Mr, Justice Brett and 
Mr. Justice Chitty. 
NORMADA SUNDARI DEBI— 
DhHAINTIPE— A PPELLANT 
Versus 
TARIP MOLLAH AND oraers— 


DreeNDANTS—RESPONDENTS. 
Bengal Tenancy Act (VII of 1885), è. 161~—-Incum- 


brance, annulment of-—Tenancy created on gauti tenure * 


—Burden of proof. 

Whero the plaintiff sues to eject tho defendants on 
the ground that their tenancy is an inenmbrance 
created on the ganti tenme, which bo has purchased 
m execntion of n decreo for arrears of rent, the onus 
is on the plaintiff to make out a case that the tenancy 
is, in fact, an incumbrance within the meanmg of a. 
161 of the Bengal Tenancy Act 

Gobind Nath v. Reilly, 13 C 1, referred to. 

Mothia Mohun v Ahhoy Kumar, 16 ©. 657 nnd 
Mahomed Karem v Naffer Chandra Pal Chowdhry, 
82 C. 911, distinguished 

Àppeal from the decree of the Sub-Judge 
of Khulna, dated July 30, 1906, modifying 
that of the Munsif of Sat Khira, dated July 
18, 1905. 

Mr. S. P. Sinha, Advocate-General with 
Babus Dwarkanath Chakrarartt and Surendra 
Nath Roy, for the Appellant. 

Moulvi Syed Shamsul Huda, Babus Grija 
Prosonna Roy Chowdhury and Moulvi Nurud- 
din Ahmed, for the Respondents. 

Judgment.—-The plaintiff-appellant sued 
to recover khas possession of certain lands 
as included in her gaufi tenure, which she pur- 
chased in execution of a decree for arrears 
of rent, and for ejectment from the same of 
the defendants on the ground that their 
holding of the tenure was an incumbrance 
which she was entitled to annul. The tenure 
was purchased by the plaintiff on the 27th 
April 1903 and her purchase was confirmed 
on the 30th June 1903. She obtained 
possession on the 24th November 1903. On 
the 17th April 1904, a notice under sec. 167 
of the Bengal Tenancy Act was served on 
the defendants and the present suit was 
instituted on the 8rd October 1904. The 
defendants claimed a permanent tenancy 
under jamat right in the land, and also plead- 
ed that a certain portion of thei holding 
was a protected interest as containing houses, 
gardens and tanks. There was a further 
question whether the mother of the tenants 
who were sued, who was admittedly the pro- 
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prietress of a 2 anna share could be ejected 
without a proper notice having been issued 
on her but simply on the notice issued on 
the registered tenants by the plaintiff. The 
Munsif held that, with the exception of the 
land covered by the garden, homestead and 
tanks and with the exception of the 2 anna 
share of the mother of the defendants, the 
plaintiff was entitled to get khas possession 
and he accordingly gave her a decree annull- 
ing the tenancy as an incumbrance. On 
appeal, the lower appellate Court modified 
the decree of the Court of first instance in 
so far as it awarded khas possession to the 
plaintiff but held that the plaintiff was by 
her purchase entitled to recover rent from 
the defendants in respect of 14 annas of the 
holding. The plaintiff has appealed and the 
first point which has been taken in support 
of the appeal is that the Subordinate Judge 
has erred in law in placing the onus on the 
plaintiff to prove that the settlement under 
which the defendants-held the land was an 
incumbrance. It is contended that the 
onus lay on the defendants to prove that 
their tenancy was not au incumbrance. It 
has been argued that the decision of this 
Court, on which the lower appellate Court 
has velied, Gobind Nath Shaha Chowdhuri 
Trustee to the Estate of Parshadanga Ohowdhi 
v. G. M. Reily (1), was in a case falling under 
sec. 66 of Act VIII of 1869 and that it has 
been modified in subsequent cases; and the 
cases of Mothura Mohun Ghose Mondul v. 
Akhoy Kumar Mitter (2) and Mahomed Kazem 
v. Nafar Chundra Pal Chowdhry (8) have 
been relied on. The case of Mothura Mohun 
v. Akhoy Kumar (2), however, really turns 
on the interpretation of section 37 of Act XI 
of 1859, the provisions of which are not on all 
fours with those of the Bengal Tenancy Act and 
the decision in Mahomed Kazem v. Naffar 
Chandra Pal Chowdhry does not appear to have 
much application to the present case. The 
plaintiff, in this case, sues to eject the defend- 
ants on the ground that their tenancy is an 
incumbrance created on the gaué’ tenure. 
Section 161 defines an incumbrance, as used 
with reference to a tenancy, to mean any hen 
sub-tenancy, easement or other right or 
interest created by the tenant on his tenure 
or holding or in limitation of his own interest 
therein and not being a protected interest 


m 130. L. (2) 15 C. 657, 
3) 32 ©, 911, 
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as defined in sec. 160. Thelaw which gives 
the plaintiff power to annul such a tenancy 
as an incumbrance seems to us to require that 
the person seeking to annul the tenancy on 
that ground shall make out a case that the 
tenancy is, in fact, an incumbrance within 
the meaning of the section. The case of the 
defendants was that their tenancy had been 
created long before the gauti tenure was 
settled. In those circumstances, it certainly 
rested on the plaintiff to prove that the 
tenancy which she sought to annul was 
one which had been created after the gauti 
tenure was brought into existence. If the 
case of the defendants was tiue that they 
were in possession before the creation of 
the tenure, certainly the tenancy would not 
be an incumbrance which the plaintiff would 
be entitled to annul. The onus would not 
rest on the defendants to prove that their 
tenancy existed before the creation of the 
gauti tenure. We may observe that the 
lower appellate Court has found that the 
plaintiff has signally failed to prove that the 
tenancy of the defendants was created after 
the creation of the gauti tenure. We hold, 
in these circumstances, that the lower appellate 
Court was right in holding that the suit 
for annulment of the tenure and for khas pos- 
session must fail. It is not necessary for us, in 
these circumstances, to discuss how far the 
alleged interest of the widow was affected 
by the sale. The right of the plaintiff by 
purchase to the gautt tenure is not disputed 
but the claim for khas possession by annul- 
ment of the tenancy must be dismissed and 
the plaintiff will only be entitled to recover 
rent from the defendants. The result, there- 
fore, is that the appeal is dismissed with 
costs. 
Appeal dismissed. 
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MADRAS HIGH COURT. 
FULL BENCH. : 
CRIMINAL Mis. Patrrron No. 50 or 1908. 
September 21, 1908. 

Present :—Sir Arnold White, Chief Justice, 
Mr. Justice Wallis, Mr. Justice Miller, Mr. 
Justice Sankaran Nair and 
Mr. Justice Pinhey. 
AITYAKANNTU PILLAI— PETITIONER 

tersus 
EMPEROR. 

Criminal Procedure Code (Act F of 1898), 68. 195, £76 
~—Praceedings under .3 £70, when to he tuhken—Lelay a 
eniteation of proceed ings 

Held, by the Full Bench, Willer, J. disserting—that 
the power conferred by section £76, Crimmal Proced- 
ure Code, can be exorcised by the Court only in the 
course of the judicial proceeding or at its conclusion, 
or so immediately thereafter as to make it really the 
continuation of the same proceeding in the courso 
of which the offence was committed or brought to its 
notice. Pahimadulla Sahib xv Emperor, 31 M 140, 
followed In re Lakshmidas Lulji, 10 Bom, L R. 28, 
32 B 184, dissented from 

Per Mller, J.—Thore is nothing in the proceduro 
prescribed by section 476 incompatible with tho 
commencement of an action by Court after the close 
of the proceeding in the course of which an offence is 
committed or disclosed 

Per Pixkey, J.—The Court must commence to tako 
action under the Code promptly. The final order may 
possibly be delayed by necessary enquiries for some 
time 

Obiter dicta Por Sankaran Nair, J) ° 

A Court may grant sanction under s. 195, Cr. P. O., 
at any time and to any person whom it considera fil 
and who is entitled to proceed under s 190, Cr. P C. 
An order under s. 476 is a judicial proceeding and not 
a complaint under s 195 

An order passed under s 476, at least by a Civil or 
Criminal Court, may be set aside by the High Court 

Criminal Miscellaneous Petition for the 
revocation of sanction granted by ©. G. 
Spencer, District Judge of Tinnevelly, in 
Procedings, dated 16th November 1907, in 
Compensation Reference No. 3 of 1907. 

ORDER or REFERENCE. 

Bexson AND Miter, JJ.—In this peti- 
tion we are asked to set aside, as made 
without jurisdiction, the order of the District 
Judge of Tinnevelly directing, under section 
476, Criminal Procedure Code, the prosec- 
cution of the petitioner for giving false evi- 
dence and using as genuine a forged document, 
offences under sections 198 and 471, Indian 
Penal Code. 

The facts of the casearebriefly as follows: — 

The witness was examined in a certain 
case before the District Judge on the 17th 
September 1907, and there was reason at 
once apparent, for thinking that the evidenco 
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was false. Judgment in the case was : ro- 
nounced onthe 8th October 1907. Onthe ?)th 
October 1907 the District Judge om ved 
notice to issue to the petitioner to show c use 
why he should not be prosecuted, The peti- 
tiones explanation was recorded on the Lith 
November and his prosecution was ordered 
on the 16th November 1907, under section 
476, Criminal Procedure Code The District 
Judge appears to have acted syo motu in 
issuing notice on the 29th October 
and the record before ns does not give any 
reason for his not taking action between the 
Sth and the 29th October. We are asked 
to set aside the order of the District Judge on 
the ground that, as tho offence, if any, came 
to his notice on the 17th September. and as 
the case in which the offence was committed 
came to an end on the 8th October, the Dis- 
trict Judge had no jurisdiction to take action 
under section 476 after so long an interval as 
three weeks, that is, on the 29th October, 
and to make an order for prosecution on the 
16th November 1907. 

The petitioner relies on the decisiun of the 
Full Bench in the recent case of Rahimadulla 
Sahib v. Emperor (1). 

In that case the majority of the Full 
Bench held that “an order under the section 
should be made either at the close of the 
proceedings or so shortly thereafter that it 
may be reasonably said that the order is 
part of the proceedings.” It would. we think, 
be difficalt on the facts to distinguish the 
present case from that before the Full Bench, 
and we should ordinarily feel bound to follow 
the decision of the Full Bench. But in the 
recent case of Ranuuh Naik (2),a Bench of 
this Court (Benson and Munro, JJ.) ex- 
pressed a desire to have the question decided 
by the Full Bench further considered, and 
they would bave asked for it in that case 
but that they were able to dispose of the case 
on other grounds. Referring to the decision 
of the majority, as quoted above, the Division 
Bench said: “Muller, J., however, dissented 
from that viow and adduced what appear to 
us to be cogent reasons for his conclusion. 
The view + ken by the majority was largely 
based on certain obiter dicta of a Full Bench 
of the Calcutta High Courtin Begu Singh 
y. Emperor (3). Theso dicta have been re- 

31M. 140; 17 M. L. J. 584 

2) Cr Mise Petition No. 227 of 1907 (unreported). 
(8) 34 C. 361. 
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cently examined by a Bench of tho Bombay 
Hight Court in In ve Lakehmidas (4) and 
have been dissented from for reasons based 
inter alia upon a consideration of section 195 
of the Crimmal Procedure Code, which must 
be read with section 476 in order to deter- 
mine the proceduré intended by the Legisla- 
ture to be followed in cases where perjury is 
committed before a Court. The bearing of 
this section on the question before them, 
thongh touched onby Miller, J., was not 
referred to by the other Judges. The infer- 
ence to be drawn from it is, however, im our 
opinion, almost conclusive against the view 
of the majority. Having regard to these 
considerations and also to the evident hesita- 
tion with which Wallis, J. arrived at his con- 
clusion, we would propose that the ques- 
tion should be further considered by the Full 
Bench if it were necessary for us to do so on 
the facts of the cage.” 

In view of this expression of opinion by the 
Division Bench and of the reasons on which 
it is based (with which we concur). we resolve 
to refer for the decision of the Full Bench 
the question whether, on the facts stated by 
ns, the order of the District Judge in the 
present case was made without jurisdiction. 

The case came on for hearing in due course 
before the Full Bench consititnted as above. 

O. Madhavan Nair, for the Petitioner. 

J. J. Rosario, for the Acting Public Pro- 
secutor, contra. 

Judgment, 

Wue, C. J.—The geustion raised in this 
Order of Reference was considered by a 
Bench of three Judges in Rahimadulla Sahib 
v. Emperor (1). The learned Judges by whom 
the present Order of Reference was made 
were desirous, for the reason stated in tho 
Order of Reference, that the question should 
bo further considered 

I have carefully considered the points taken 
in the Order of Reference and the judgments 
of the Bombay High Court in the case In se 
Lakshmidas Lalji (4), and Iam of the same 
opinion as I was when the caso was first ar- 
gued before a Full Bench. . 

Sub-section (2) of section 476, Criminal 
Procedure Code, indicatesthe procedure which 
is to be followed when an order under sub- 
section (1) has been made. The sub- 
-rection rays such Magistrate shall thereupon, 
etc,” that is after the making of an order 

(4) 10 Bom. L. R. 28; 82 B. 184, 
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under sub-section (1). With all respect to 
the learned Judges who take a different view T 
cannot see how sub-section (2) throws light on 
the question of the time when the order under 
sub-section (1) must be made. The express 
reference to section 476 in section 200 would 
seem to show that the object of section 476 
(2) was to relieve the Magistrate who makes 
the order under section 476 (1) from the ob- 
ligation of making a complaint on oath 
before the Magistrate to whom the case is sent 
for inquiry or trial. I do not think it follows 
that because a complaint can be presented 
at any time subject to the law of limitation, 
an order under section 476 (1) can be made 
at any time. 

With great respect I am unable to agree 
with the observation of Chandavarkar, J., in 
In re Lakshmidas Dalji (4), “ section 476, 
clauses (1) and (2), therefore, define the form, 
scope and nature of the complaint mentioned 
in clauses (b) and (c) of section 195. And 
the two clauses of the former section must be 
read with the two clauses of the latter, when 
any question about a prosecution started upon 
the complaint of a Court arises.” I think sec- 
tion 476 is aself-contained section: sub-sectiou 
(1) gives the Court power to put the 
law in motion and sub-section (2) provides 
for the procedure to be followed when 
the law has been put in motion. For the 
purposes of the question which has been 
referred to us it seems to me immaterial whe- 
ther the section is to be construed as empower- 
ing the Court to make an order when the 
judicial proceeding in the course of which the 
alleged offence is brought to the notice of the 
Court is subsequent to and independent of the 
judicial proceeding in connection with which 
the offence is alleged to have been committed, 
or whether the judicial proceedings must be 
the same. In either case I think the order 
under section 476 must be part of judicial pro- 
ceeding in which the alleged offence is com- 
mitted or brought to the notice of the Court. 

I am of opinion that the order of the Dis- 
trict Judge was made without jurisdiction. 

Wats, &—I adhere to my previous judg- 

_ ment in the case of Rahimadulla Sahib v. Em- 
peror (1), and am of opinion that the question 
should be answeredin the negative assuming 
that proceedings under section 476 were first 
taken on the 29th October. 

MILLER, J—I remain of the opinion which 
I have already expressed in my judgment in 
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Rahimdulla Sahib v. Emperor (1) and T am 
fortified by the decision in In re Lakshmidas 
Lalji (4). At pago 190of the report Chanda- 
varkar,- J., says “we fail to find anything 
in the language of section 476 which makes 
it incumbent upon a Court acting under it to 
exercise the power within any period or at 
any particular time. Such n construction 
necessitates the importing into the section of 
words which are not there; and for which 
there is no necessary implication from the 
language used by the Legislature.” Knight, J, 
entirely concurredin thereasoning of Chanda- 
varkar, J., and my view of the section is, by 
these opinions, strongly confirmed. 


Mr. Madhavan Nair in the courso of his 
argument cited certain decisions (whichI think 
it unnecessary to quote) to show that the 
powers which the Bombay High Court and J 
consider are conferred on Courts by section 476 
are not necessary to ensure the due punishment 
of offenders against public justice. TheCourt, 
according to his contention, can direct somo 
officer to apply for sanction to prosecute, or 
can of its own motion issuesanction anil direct 
some one to act on it, or may, so to speak, shoot 
a sanction into theairinthe hope that it 
may fall to earth somewhere within the ken 
of a Magistrate empowerd to take cognizance 
of the offence. These powers, he says, can be 
exercised whether the offence comes to light 
in the course of the proceedings or after its 
close, and hence there is no necessity for acs 
tion under section 476. 


Assuming that these powers or some of 
them are conferred by the law, thongh other 
authorities including the learned Judges in 
In 1e Lakshmidas Dalji (4) take a differ ent 
view of the meaning of a sanction given ” 
under section 195, Criminal Procedure Code, 
it may be that the ground is cut away beneath 
the argument from necessity, but with it falls 
also the counter-argument from policy. 

It can hardly be seriously contended that 
the Legislature has felt itself bound to with. 
hold from the Court the power of taking the 
convenient course of taking action itself in a 
case in which it empowers it to compel some. 
one else to take action. 

Granting then that section 476 is self- 
contained and has nothing to do with section 
195, I am still unable to see why the former 
section should be held inapplicable to any 
case to which its language is applicable. 
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It was contended by Mr. Rosario for the 
Public Prosecutor that section 476 would 
empower, let us say, District Judge A to 
prosecute an offender for an offence disclosed 
iu a judicial proceeding before himself but 
committed in relation to a proceeding before 
District Judge B. I do not desire to express 
any opinion as to the soundness or otherwise 
of this contention, and only refer to it because 
if it is sound, the illustration which I utiliz- 
ed in-my judgment in Rahimadulla Sahib 
y. Emperor (1) and which resembles that used 
by Chandavarkar, J., inthe Bombay case, might 
not be quite apposite. It would be necessary 
then for my purpose to put a case in which 
the second proceeding, that in which the 
offence is disclosed, is not a judicial pro- 
ceeding ; it might be put that sometime after 
the close of the suit in which a forged docu- 
ment was used as genuine, the offence is dis- 
closed during an examination of the document 
by an officer of the Court with a view togrant 
a copy or in connection with an application 
for the return of documents. The officer 
brings the offence to the notice of the Judge 
and the Judge decides to prosecute. In my 
view section 476 enables him to do so. 

In my judgment in Rahimadulla Sahib v. 


Emperor (1), at page 150, I endeavoured to’ 


show that there is nothing in the procedure 
provided by section 476 incompatible with 
the commencement of action by the Court 
after the close of the proceeding in the course 
of which an offence is committed or disclosed. 
As a further support to the remarks I then 
made, I may refer to section 53 (2) of the 
Provincial Insolvency Act, where the same 
procedure is provided for cases where the 
Court sees reason to believe that on undis- 
charged insolvent has committed the offence 
of obtaining credit without disclosing his po- 
sition, an offence which is unlikely to be com- 
mitted in the presence of the Insolvency Court, 
and which may not infrequently be brought 
to notice in a proceeding to which the offend- 
er is nota party. The legislature evidently 
does not contemplate any difficulty in the way 
of holding a preliminary enquiry in such cases 
and sending the offender to the Magistrate. 

I am of opinion that the order in the pre- 
sent case was made with jurisdiction and 
would answer the question accordingly. 

Sanxaran NAIR, J.—I agree generally with 
the learned Judges of the Calcutta High Court 
and with the Chief Justice and Wallis, J., in 
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their decision in Rahimadulla Sahib v. Hmper- 
or (1), that the power conferred by section 
476, Criminal Procedure Code, can be exer- 
cised by the Court only in the course of the 
judicial proceeding or at its conclusion, or so 
shortly after as to make it really the con- 
tinuation of the same proceeding in the course 
of which the offence was committed or 
brought to its notice. 

I propose to deal first with the opinion of 
the Bombay High Court that such a conclu- 
sion would be disastrous to the administra- 
tion of justice, and that section 476, Crimi- 
nal Procedure Code, if read with section 195 
must lead to the opposite conclusion. 

Under section 190, Criminal Procedure Code, 
any Magistrate therein referred to may take 
cognizance of an offence upon (1) complaint, 
(2) police report, (8) information otherwise 
derived or his own knowledge or suspicion. 
But with respect to certain offences referred 
to in ‘section 195, the Magistrate shall not take 
cognizance “except with the pervious sanc- 
tion, or on the complaint ” of the public ser- 
vant or the Court, as the case may be, therein 
referred to. A private prosecutor, therefore, 
must obtain the sanction before filing his 
complaint. But I see nothing to prevent a 
police officer from obtaining sanction under 
this section, and then filing a complaint or 
submitting a report tothe Magistrate for him 
to take cognizance of the offence under section 
190. Similarly if a Magistrate wishes to act 
in a fit case upon any other information or 
upon his own knowledge or suspicion he has 
only to apply for sanction under section 194, 
Nor is there anything to precludea Public Pro- 
secutor from obtaining the necessary sanction 
for any person to file a complaint. The 
Madras High Court has gone further and held 
that the sanction may be granted to any per- 
son, and when granted others may act under 
it andthe Magistrate may take cognizance. 
In ve Chinna Meeran (5), In re Thathayya (6) 
and Queen-Emupress v. Subbaraya Pillai (7). 
But however that may be, I have no doubt 
that any person competent to act under section 
190 may apply for sanction. el can ima- 
gine no case therefore where, when the Court 
is willing to complain or give sanction under 
section 195, any legal impediment exists to 
prosecution for offences referred to in section 

(5) (1880) 2 Weir, 596. 

(6) 12 M, 47. 

(7) 18 M. 487, 
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195, which does not equally exist in respect 
of the far graver offences like murder or dacoi- 
ty, not included in section 195. The learned 
Judges of the Bombay High Court, it appears 
to me, labour under the misconception that 
the sanction under section 195 can be grant- 
ed only to aprivate prosecutor by which, I pre- 
sume, is intended the personinjured. I see no 
reason for that assumption. In my opinion 
a Court may grant sanction at any time, and 
to any person it considers fit to carry on the 
prosecution and entitled to proceed under sec- 
tion 190, Criminal Procedure Code. 

Another ground of decision in Inre Lakshmi- 
das Lalji (4), is that’ section 476, clauses 
(1) and (2), Criminal Procedure Code, only 
prescribe a special procedure forthe Court to 
follow when it exercises the power to make 
a complaint under section 195 and as the 
former section only defines the form, scope 
and nature of the complaint under section 195 
there isno reason why the power under section 
476 may not be exercised any time after the 
close of the proceedings as a complaint under 
section 195 may be filed at any time. 

I am unable toagree with thelearned Judges. 
Is it not open to a Court instead of following 
the procedure prescribed by section 476 to pre- 
sent a complaint like any other ordinary 
person beforea Magistrate? If so, how can 
the ‘form’ be the same? A complaint may 
be made under section 195 when the matter 
requires investigation. An order is to be 
passed under section 476 when a primd facie 
cage is made out. This will explain many 
of the differences which will now be 
referred to. There are many cases falling 
within section 195 which do not fall 
within section 476, as the latter section 
is confined to judicial proceedings, while the 
former is not. Conversely there are cases 
falling witbin section 476 but not within the 
operation of section 195, as the offence in 
clause (c) of the section must be committed 
by a party to the proceeding while the scope 
of section 476 is not so restricted and applies 
for instance to witnesses of parties (In re 
Devii valad Bhavani (8)). 
section 476 to judicial proceedings is explica- 
ble if it is a judicial order. Its reason is not 
clear if itis a complaint under section 195. 
The complaint under section 195 must be 
made before a Magistrate having jurisdiction 
under the ordinary provisions of the Code; 

(8) 18 B. 681. 
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while section 476 confers an. exclusive juis- 
diction on tho ‘nearest’ First-class Magistrate | 
(see Queen-Empress v, Nagappa (9)), who may 
not have any power to enquire and try, if a 
complaint were laid before him under section 
195 ; for instance a Court in Madras has to 
send the case to a First-class Magistrate out 
of Madras to the exclusion of the Presi- 
dency Magistrate. The Magistrate to whom 
a case is sent under section 476 has 
to dispose of the case after ‘inquiry,’ or 
‘trial’ as the case may be, but notupon the 
result of any ‘investigation ` by a police 
officer or any other person than d, Magistrate 
ov police officer as a Magistrate taking cogni: 
zance of a complaint under section 195 is en- 
titled to do under section 203. Further, an 
investigation under section 202 can only be 
ordered after the examination of the complain- 
antand cannot, therefore, be directed bya First- 
class Magistrateacting under section 476, When 
an order under that section may make it possi- 
ble for the Magistrate to begin the ‘trial’ 
without any preliminary inquiry, it appears 
difficult to treat that order as a complaint or 
anything in the form of a complaint. Jt has 
now been decided by all the High Courts, 
including the Chief Courts of the Punjab and 
Burma, that an order passed, at least by a 
Civil or Criminal Court,’ under section 476, 
may be set aside by the High Court, In the 
matter of the Petition of Bhup Kinvdr (10), 

Emperor v. Gopal Barik (11), In re Bal Ganga- 
dhar Tilak (12), ajana ra GG Row and 
Bala Ramayya v. Emperor (18), Nga Paw U 
v. Emperor (14), A. K. Nur Mahomed v. Ko Aung 
Gyi (15), Bishan Singh v. Amritsaria (16)—the 
Madras High Court, (see Suryanarayana Row 
and Bala Ramayya v. Emperor (13) and 
Eranhol: Athanv. King-Hmperor (17)), differing 
from the vest only as to the ground on which 
it may be set aside, while it seems clear that 
a High Court has no power to reject or direct 
the Magistrate to reject a complaint preferred 
under section 195. Thero is thus all the 
difference between a complaint under section 


195 and an order under section 476 that exists 
(9) 16 M. 461 
(10) 26 A. 249, 1004 A W. N. 15. 

(11) 34 C, 42. 

| 2) 26 B 785. 

13) 29 M. 100. 
(14) 6 Cr L. J. 25; 
o ö0r L.J.123; 
16) 7 Cr. L. J. 281 

1908 ; 9 P. L R. 317, 
(17) 26 M, 98, 





U. B. R. 1907. 
3L. B. R. 234; 12 Bur, L R. 915, 
;8 P. W. R, Or, 183 ; 5 P. R, Or. 
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between the act of a party and an order by a 
Court. I am unable, therefore, to hold that an 
order under section 476 is tho complaint under 
section 195, and I, therefore, decline to accept 
the reasoning based ón tbat assumption. 

In construing section 476 it must be re- 
membered that the power to send for enquiry 
and arrest is conferred also on Revenue 
Courts. that is, on Tahsildars (Queen-Hmpress 
v. Munda Shetti (18)) and if the Punjab Chief 
Court is right, on Income-tax Officers whose 
proper function is not the administration of 
justice but the collection of revenne and who 
are not subject to any control by the High 
Court. 

The words of the section contemplate im- 
mediate action, and the scheme of the Code 
requires it. When a Court in the course of 
any proceeding sees reason to suspect the 
commission of any offence referred to in 
section 194, then the Court may set the cri- 
minal law in motion for the detection of the 
offence or the conviction of the supposed 
offender by filing a complaint. It would 
then be open tothe Magistrate to direct an 
investigation and reject it or proceed with the 
enquiry. When the Court in the course of 
the judicial proceeding after the examination 
of the witnesses and any further enquiry 
that may be necessary finds that a pima facie 
case has been made out and there is a reason- 
able probability of conviction, it may send 
the case at once for “inquiry or trial ”—the 
words are mutually exclusive—under section 
476. The case then has passed beyond the 
stage of investigation, the opinion formed by 
the Court after hearing the witnesses in aju- 
dicial proceeding dispensing with its necessity. 
Or the Court may commit the accused under 
section 178, if the case should be tried by the 
Sessions Court. This section seems to require 
that action should be takenin the course of 
the judicial proceeding in which the offence 
was committed. It suggests then that the 
same view should be taken of section 476, 
Ifit is open to the Court at any time to 
proceed under section 476 it could only be 
for the reason that when a Court is satis- 
fied of the probable commission of an offence, 
the suspected person should not be allowed to 
escape an enquiry or trial if no private pro- 
secutor appears. If this is true reason, 
why should the operation of section 476 be 
confined to the offences referred to in sec- 

(18) 24 M. 121, 
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tion 195 and not extended to the cases of 
graver offences that may be brought to the 
notice of the Court ? 

Once the case is over in which this offence is 
committed or brought to its notice, that 
Court, except with reference to complaint 
or, sanction, is on the same footing as 
any other Court. With reference to com- 
plaint it is only necessary to see whether 
there ought to be any investigation. With 
reference to sanction, there would be an ap- 
plicant to put forward his case which may 
be met by the suspected person and the 
Court willbe enabled to come to a conclu- 
sion whose soundness may be tested by appeal. 

But when a Court takes up the case some- 
time after, it acts really as a prosecutor 
placing the person proceeded against in a 
disadvantageous position without the safe- 
guard of an appeal, while there is no guarantee 
of an opinion formed after consideration 
of all the facts, which exists in the case of ac- 
tion taken at the time. I can see, therefore, no 
reason why a Court in those circumstances 
should be called upon to. undertake any in- 
vestigation or inquiry instead of leaving it 
to the properly constituted authorities. 

Further I agree with the learned Chief 
Justice of Calcutta that it is difficult to see 
any necessity for section 195 if the suggest- 
ed interpretation of section 476 is right. If 
the magistracy, the police, the private pro- 
secutor are all of them unwilling to apply 
for sanction, it is futile for any Court to send 
a case under section 476 for inquiry or trial 
to a First-class Magistrate. 

For these reasons Iam of opinion that the 
order of the District Judge was made with- 
out jurisdiction. 

Prnury, J.—The question is whether the 
case of Rahtmadulla Sahib v. Emperor (1) 
was rightly decided. 

The decision in question is that of a Full 
Bench and followed the dicta of the Full 
Bench in Begu Singh v. Emperor (8), but 
we have been asked to re-consider it in the 
light of the recent Bombay decision, In re 
-Lakshmidas Lalji (4), which dissent from 
the Calcutta decision. 

The principle of the Madras decision was that 
an orderundersection 476, Criminal Procedure 
Code, should be made either at the close of 
the trial or proceedings to which it relates or 
so shortly thereafter that it may reasonably 
be said to form a part of those proceedings. 
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It may be admitted ihat the language of 
section 476, Criminal Procedure Code, con- 
tained no express limitation in these terms, and 
that the view now taken of the scope of that 
section ıs somewhat novel, but I om none- 
the-less of opinion that it is correct. 

The chief argument urged by those who take 
a contrary view is that serious failure of jus- 
tice may ensure if this interpretation is affirm- 
ed. It is asingular fact that both Miller, J., 
of this Court—the dissenting Judge in 
Rahimadulla’s case (1) and Chandavarkar, J., 
of Bombay, failed in their attempt to illus- 
trate the sort of failures of justice that might 
occur. If the illustrations given by the two 
Judges I have named are serutinized it will 
appear that in each case the fact has been 
overlooked that action under section 476, 
Criminal Procedure Code, could bo taken 
by the Court in which the offence was BAe 
sequently brought to light. 

It is, however, an error to suppose that Aeng 
is no remedy open to a Court if section 476, 
Criminal Procedure Code, cannot be made 
use of. Section 195, Criminal Procedure 
Code, affords a remedy without the necessity 
of granting sanction to a private party. Under 
section 195, Criminal Procedure Code, a sanc- 
tion can be granted as easily to the Public 
Prosecutor or any other official deputed by 
the District Magistrate to obtain it; and 
the District Magistrate can be moved to 
take action in the matter in a variety of 
ways if the case is one deserving fis atten- 
tion, 

I have no doubt that the decision of the 
Full Bench in Ishri Prasad v. Sham Lal (19) 
was prefectly correct, that section 195, Cri- 
minal Procedure Code, and section 476, Ori- 
minal Procedure Code, must be read together, 
and thatsection 476, Criminal Procedure Code, 
prescribes the procedure to be adopted by 
a Court when making a complaint; but this 
does not appear to affect the question before 
us which is what latitude the Legislature 
intended to afford to Courts as complainants. 
I am of opinion that it was the intention of 
the Legislature to restrict their power in the 
direction and only to suffer it when prompt- 
ly- exercised. 

The Judges who have made this reference 
are of opinion that on the facts the present 
case cannot be distinguished from the case 
of Rahimadulla Sahib (1). In my opinion 

(19) 7 A. 871, 
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that is by no means clear. The District 
Judge of Tinnovelly concluded the proceedings 
under the Land Acquisition Act on the 8th 
October and sent notice “suo motu” to the 
accused (to show cause why he should not 
be prosecuted) on the 29th October. 

From the observation that the record does 
not disclose any reason for the delay of three 
weeks in issuing the notice, I conclude that 
no explanation was called for from the Dis- 
trict Judge. Seeing that the view now taken 
of a Court’s power under section 476, Cri- 
minal Procedure Code, is somewhat novel 
and that the report of the decision in Rahim- 
adulla Sahib'e case (1) was not before the 
District Judge at the time that he passed 
his order, it is possible that the District 
Judge was not aware that any explanation 
ofthe delay was necessary on his part. It 
is not impossible that the District Judge did 
express his intention of taking action as early 
as 8th October or earlier, and that he devoted 
the three weeks that elapsed before sending 
notice to the accused in making enquiries. 
Section 476, Criminal Procedure Code, con- 
templates the possibility of enquiry being 
necessary and does not require that notice 
should be given to the accused to attend 
during suchenquiry. If such betheexplanation 
of the delay it might reasonably be held that 
the proceedings taken by the Judge under 
section 476, Criminal Procedure Code, were 
in fact a continuation of the former proceed- 
ings under the Land Acquisition Act. 

I do not interpret the decision in the case 
of Rahimadulla Sahib (1) to mean that the 
final order under section 476, Criminal Pro- 
cedure Code, must issue at once. What I 
understand by that decision is that the Court 
must commence to take action under section 
476, Oriminal Procedure Code, promptly. 
The final order may possibly be delayed by 
necessary enquiries for some time. 

My reply, therefore, to the reference must 
be that the principle of the decision in Rahim- 
adulla Sahib (1) was correct, and that I am 
unable on the facts set forth to state whether 
the District Judge acted without jurisdiction 
in the present instance, 
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PUNJAB CHIEF COURT. 


First Civin APPEAL No. 216 or 1907, 
May 16, 1908. 
Present :—-Mr. Justice Kensingtion and 
Mr. Justice Rattigan. 

DAYAL SINGH AND OTHERS—PLAINTIFFS— 

APPELLANTS 
versus 

UTTAM KAUR AND OTHERY—DEFENDANTS— 
RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), 84. 30, 373, 
433, 434 und 682—Ruling Chief-—Raja of Poonch 
whether a Ruling Chief--Suat against Ruling Chief 
without previous consent of Government as iegarde 
property in British India along uith other defendants— 
Maintainability of suit—Evidence of being Ruling 
Chief-—Absence of unnecersa y respondent —Poner of 
Appellate Court to allow withdranval of surt--Suit 
against several defendant» iw maintainable though it t» 
not maintainable against one of defendants. 

(1) The Raja of Poonch State is a Ruling Chicf 
within the meaning and for the purposes 
of section 433, Civil Procedure Oode, 1882 

(2) A suit against a Ruling Chief is not main- 
tainable without obtaining the previous sanc- 
tion of His Excellency the Governor-General 
in Council, as required by the said section, 
it being immaterial whether he holds tho 
property in dispute in private capacity or ag 
the head of a State. 

(3) A suit instituted without such sanction is bad 
and cannot be validated by a sanction ob- 
tained aftor its institution 

Chandulaly Acad bin Umar, 21 B 3351; Wahartja 
Radha Kihore y. Cobinda Chandra, 2 C L J. 168, 
followed, 

Maharaja Bir Chander y, Dhar Chander, 3 C. L. R. 
417, not applied. 

(4) Wherea Ruling Chief is sued even on one causo 
of action along with other defendants with- 
out such sanction, the suit cannot be dis- 
missed en toto, if it ig maintainable against 
the other defendants without affecting tho 
said Chief. 

Musammat Karmon v. Jucar Mal, 19 P R., 1892 
and Ghulam Nabi v Beharat Ali, 25 P R, 1900, 
referred to. 

(5) A letter from the office of tho British Re- 
sident in tho State or that of the Govern- 
ment showing that the head of the State is 
a Ruling Chiof is prima facia evidence of 
his being 50. 

Sultan of Johor’s case, L. R, 1 Q. B. (1894) 
149 and Fuste: case, L R, 1 Ch (1900), 811—813, 
referred to. 

Where the presence of a respondent appears 
unnecessary and the parties present do not object, 
the appellate Court can proceed with the hearmg 
of the appeal 

Tho provisions of section 373, Civil Procedure Code, 
1882, are equally apphcable to appeals and proceedings 
in original Courts 

Sabburanien v, Ponnwsarrnty, ò M, H. CO, R, 
298; Gangu Ram v, Data Ram, BA, 82, Ahatoon 
Koonwar v. JMardot Narain, 20 W. R., 163 und 
Genda Mal y, Pirbhu Lal, 17 A. 07, followed, 
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First appeal from the decree of B. H. Bird, 
Esquire, District Judge, Amritsar, dated 28th 
November, 1906. 


Mr. Grey, for the Appellants. 


Messrs. Beechey, Kanhya Lal, Rughunath 
Sahai and Sheo Narain, for the Respondents. 


Judgment.—_The allogations in the plaint 
are to the following effect :— 

One Sardar Dhanna Singh owned a 
large and valuable property in Amritsar; 
upon his death, which occurred very many 
years ago, this property passed to his three 
widows, Musammat Rajind Kaur, Gajri, 
and Pardhan Kaur. The two latter apparent- 
ly died some time ago, but Musammat 
Rajind Kaur survived her husband for very 
many years and died at an avdanced age 
on the 27th April, 1894. Plaintiff No. 1 
(Dayal Singh) is the nephew of the deceased 
Sardar Dhanna Singh and the other plaint- 
iffy are persons to whom he has sold a part 
of his share in the inheritance. 

The widows of Sardar Dhanna Singh, it 
is alleged, sold or mortgaged various portions 
of the said property at different times, and 
the various defendants are either -vendees 
or mortgagees in possession of such respective 
portions of the property by virtue of such 
alienations. It is contended on behalf of 
plaintiffs that these various alienations were 
effected for no necessary purposes and are, 
therefore, not binding upon them. They, 
therefore, sue for possession of the whole 
property and assert that their cause of action 
arose on the 27th April, 1894, when the last 
surviving widow (Mtsammat Rajind Kaur) 
died. The suit was instituted on the 26th 
April 1906. The defendants raised various 
pleas in defence, but with these it is un- 
necessary for us to deal at present, as the 
suit has been dismissed on a preliminary 
ground, One of the defendants is the Raja 
of Poonch, and on his behalf the objection 
was raised that he was a Ruling Chief 
within the meaning, and for the purposes, 
of section 433, Civil Procedure Code, and 
that the claim must fail as agefnst him, 
inasmuch as the sanction requried by the 
provisions of that section had not been ob- 
tained prior to the institution of the suit. 
Admittedly such sanction was not obtained, 
and it was conceded by Mr. Grey before us 
that if the sanction was really requisite, it 
must be obtained prior to the institution 
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of the suit (Chandulal v. Awad bin 
Umar Sultan Nawaz Jang Bahadur (1)). 
It was at first not denied by the plaintiffs 
that the Raja of Poonch was Ruling Chief, 
but subsequently they (or their advisers) re- 
siled from this position, and asserted that 
he was not such. The District Judge there- 
upon communicated with the Resident in 
Kashmir, and upon receipt of a letter from 
his office in reply, held that the Raja of 
Poonch was a Ruling Chief, and dismissed 
the suit as against him by order, dated the 
15th October 1906. By a subsequent order, 
dated 28th November 1906, the learned 
Judge held that as plaintiffs had alleged and 
sued on one cause of action, and as the suit 
against one of the defendants (the Raja) 
was bad, the claim must necessarily fail as 
against all the defendants. Upon this view 
“of the case he dismissed plaintiff's suit in toto. 
They have appealed to this Court and the 
Raja of Poonch has filed cross-objections 
under section 561, Civil Procedure Code, 
with regard to the amount awarded to him 
as costs by the District Judge. We have 
heard lengthy arguments from counscl on 
both sides. For the appellants Mr. Grey 
contended (1) that there was no sufficient 
evidence on the record to support the finding 
that the Raja of Poonch was a: Ruling. 
Chief ;(2) that even if it was held that the 
Raja was such, be was being sued in this 
case not as a Ruling Chief but merely as 
an ordinary individual who, in his private 
capacity, happened to be in possession of 
part of the property in dispute and that, 
consequently, no sanction was required for 
the institution of the case as against him; 
(3) that if the first and second contentions 
failed, still the proper and equitable course 
to ndopt would be to allow plaintiffs to with- 
draw their claim against the Raja with 
liberty, if they were so advised, to bring a 
fresh suit against him (section 373, Civil Pro- 
cedure Code); and (4) that in no event 
could it be peld that the present suit, even 
if bad as against the Raja, must, therefore, 
fail against the other defendants who stood 
in an entirely different position, and could 


not shelter themselves behind the technical ` 


plea, which was open to the Raja. 

These contentions were stoutly contested 
‘by the learned counsel who respectively 
appeared for the Raja and the other defend- 

(1) 21 B. 351, 
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Mr. Beechey for the Raja argued 
that his client was a Ruling Chief, and that 
the letter sent from the office of the Resident 
in Kashmir was sufficient, if not indeed 
conclusive, proof of this fact (the Sultan 
of Johori’s case (2) Foster's case (8)) 
that once it is established that the de- 
fendant is a Ruling Chief, he cannot be 
sued in the Courts of this country save after 
sanction duly and rightly given by tho Gov- 
ernment; thata Ruling Chief, if sued in 
respect of immoveale property owned by 
him in British India, must i every case be 
regarded asa Ruling Chief, and not as a 
private owner of such property; and that 
it is not open to the Courts to hold in such 
cases, that the said property belongs to an 
individual, fer a Sovereign Prince or a 
Ruling Chief cannot divest himself of the 
attributes appertaining to his position as such, 

For the other defendants reference was 
made to section 11, Civil Procedure Code, 
and it was argued that as there was but 
one cause of action (i.e. the death of the last 
surviving widow), the suit as a whole must 
fail against all the defendants if it once bs 
held to be bad as against one of the latter. 
It was urged that this objection went to 
the root’ of the Court’s jurisdiction to hear 
and decide-such a suit, and that as the Court 
had no jurisdiction to entertain it, once it 
found that the claim could not be considered 
as against the Raja of Poonch, the only 
course open to the Court was to dismiss the 
suit in its entirety. ; 

Before we proceed to deal with these 
questions, we must refer to another matter, 
It seems that Musammat Uttam Kaur, one 
of the defendants, was on the application 
of plaintiffs, appointed under section 30, 
Civil Procedure Code, a representative res- 
pondent. She has not appeared at the 
hearing before ns, and the summons issued 
to her for this hearing has not been returned 
after service. It is difficult to understand 
why this lady was selected as a represen- 
tative respondent. She has taken no interest 
whatever in the suit in the Lower Court. 
She put in on appearance and filed no written 
statement in answer to the plaint, nor is her 
case in any way different fiom that of the 
defendants other than the Raja of Poonch. 
Under these circumstances, and as all tho 

(2) L. B. 10. B (1804), 149 

(3) L B.1,Ch (1900), 811 at pp. 811—18. 
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learned counsel who appeared before ns 
were agreed that her presence was not 
necessary and asked that the hearing of the 
appeal should not be further delayed on 
her account, we decided to proceed with the 
hearing. 

Toturn now to the questions at issue before ns. 

The first point for decision is, whether 
the Raja of Poonch is a Ruling Chief within 
the meaning of section 433, Civil Procedure 
Code. Mr. Beechey on behalf of the Raja has, 
from the very outset of the case, contended 
that his client isa Ruling Chief, and it is 
noticeable that at first the plaintiffs conceded 
this point. In their reply to Mr. Beechey’s 
pleas they stated, “we admit that consent 
js necessary, and we will apply for it.” In 
replication it was argued that sanction should 
>have been obtained before the institution of 
the snit, and that a suit instituted without 
such sanction was bad and could not be valid- 
ated by a sanction obtained after its insti- 
tation, Chandu Lal v Awad bin Umar (1). 
At a subsequent hearing of the case the 
plaintiffs resiled from their original position 
and contended that the Raja was not a 
Ruling Chief within the meaning of section 
438, Civil Procedure Code. The Raja's 
learned counsel took exception to this ralte 
face, but the District Judge decided to refer 
the matter to the Resident in Kashmir. He 
accordingly addressed the Resident on the 
subject and received a letter in reply to the 
effect (ng stated in the order of the learned 
Judge, dated 15th October 1906) that the 
Raja wasa Ruling Chief for the purposes 
of section 438, Civil Procedure Code. For 
some unexplained reason this letter from ihe 
Resident's office cannot be traced; it is not 
upon the file of the case sent up to this Court, 
und it is impossible to say what has become 
of it. With a view to clearing up this point, 
we decided to address the Government 
of India, and in reply to the letter sent by 
the Registrar of this Couct to the Foreign 
Office, an answer has been sent to the effect 
that “on two previous occasions in 1899 
and 1902, the Government of India have 
issued certificates under section 433 of the 
Civil Procedure Code permitting the insti- 
tution of Civil suits in the Court of the 
District Judge, Rawalpindi, against Raja 
Baldeo Singh of Poonch.” 

In our opinion the Raja must, upon the 
materials before us, be held to be a Ruling 
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Chief for the purposes of section 483 of the 
Code. He is undoubtedly the head of a 
Native State, and there is no evidence that 
he is not, as such, a Ruling Chief. On the 
other hand, from the fact that the Govern- 
ment of India have on two previous occasions 
granted certificates undersection 483,in respect 
of civil suits brought against him, the inference 
is strong that he is regarded by Govern- 
ment as a Chief to whom the provisions of 
that section are applicable. This fact may 
not be conclusive upon the point as against 
Government, but in the absence of all evidence 
to the contrary, it is, we think, sufficient for 
the purposes of this case to establish the 
Raja's contention. We, accordingly, hold 
that the Raja is a Ruling Chief, so far as 
this case is concerned, 

The next point 18, whether even if the 
Raja be such Ruling Chief, a certificate 
under section 433 was necessary. Mr. Grey 
argues that it was not, inasmuch as the 
Raja holds the property in dispute merely 
in a private capacity and not as the head 
of the Poonch State. We are unable to 
accept this contention. 
there is no proof that this property is held 
by the Raja in a private capacity, and the 
presumption would be that it is held by 
him in his public capacity. But even if it 
be assumed that he holds it as a private 
individual, he is still the head of his State, 
and as snch he cannot divest himself of his 
status, except by appearing and submitting 
to the jurisdiction of the Courts. This he 
has‘ certainly not done in this case. On the 
contrary he has, through his counsel, asserted 
his rights as a Ruling Chief from the very 
first. In support of his argument, Mr. Grey 
referred to certain vague remarks of the 
Calcutta High Courtin the caseof Maharaja Bir 
Ohander v. Ishar Chander Thakur (4), at page 
420. But the point now under consideration 
was not before the learned Judges, and upon it 
they gave no decision. On the other hand, 
the case of Maharaja Radha Kishore v. Gobinda 
Chandra (5), is directly in point, and is 
admitedly against Mr. Grey’s contention, 
‘We have ourselves no hesitation in agreeing 
with the judgment in the latter case. There 
is no warrant, so far as the terms of section 
433 are concerned, for limiting the operation 
of that section to’ those suits in which the 


( 30 L. R. 417. 
(6) 2.0, L, J, 168, 


In the first place 


‘\ am 
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Ruling Chief is sued in his public, as distinct 
from his private, capacity. The phraseology 
employed is general: “Any such Prince or 
Chief may, with the consent of the Gover- 
nor-General in Council, certified by the 
signature of one of the Secretaries to the 
Government of India (but not otherwise), 
bə sued”, etc. We read this to mean that 
in any case when a Ruling Chief is sned, 
the prescribed consent is a condition prece- 
dent to the institution of the suit. In the 
present case, even upon the assumption that 
the Raja of Poonch holds the property in 
dispute as a private individual, he must 
still be sued as the Raja of Poonch, and 
the reasons of public policy, which requive that 
a Ruling Chief cannot, as such, be sued 
without the consent of the Governor-General 
in Council, are, we think. as applicable to 
case where he is sued in respect of private 
property owned by himin British India as 
to the case where the suit is against him as 
the head of his State. And in this con- 
nection we would point ont that in every 
such case, the suit against him must be in 
the name of his State unless Government 
permits the suit to be brought against him 
in the name of an agent or in any other name 
(Section 434, Civil Procedure Code). 

We, accordingly, hold that the present 
suit, which was admittedly instituted withont 
the previous consent, required by section 
433 of the Code, must fail as against the 
Raja of Poonch. Mr. Grey prayed that if 
in onr opinion the suit must fail agninst the 
Raja on this ground, the plaintiff might be 
allowed to withdraw his claim against that 
defendant with liberty to bring a fresh suit if 
so advised, under section 373, Civil Procedure 
Code. The provisions of this section are as 
applicable to appeals as to proceedings in the 
original Court (Subbaramien v, Ponnusawmy 
Chetty (6), Ganga Ram v. Data Ram (7), 
Musammat Khatoon Koonwar v, Baboo Hi doot 
Narain Singh (8) and Genda Mal v. Pirbhu 
Lal (9), and We are of opinion that this is 
a fit and proper case to exercise the powers 
conferred upou us by that section read with 
section 582, inasmuch as there was some 
doubt whether the Raja was a Ruling Chief 
within the meaning of rection 433. 


(6) 5 M. F. C. R. 208, 
(7) 8 A. 82. 

(8) 20 W. R. 163. 

(9) 17 A. 97, 
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But we must, at the same time, direct 
that the plaintiffs shall pay the Raja’s coats 
as hereinafter estimated up to date. 

The last question before us needs but brief 
discussion, The District Judge holds that 
because there is only one cause of action in 
the case, plaintif’s snit, which fails against 
the Raja, must necessarily fail as against 
all the defendants. We cannot accept this 
view. Assuming that there is but one cause 
of action, we cannot agree that the suit, if 
found to be bad as against one defendant, 
must ipso facto be held to be bad as 
against all the other defendants quite irres+ 
pectively of the grounds upon which the 
suit is held bad as against the first defendant. 
There may be only one cause of action, but 
the defences raised by the various defendants 
may be (and in this case are) entirely 
different, nnd it does not follow, because one 
defendant succeeds in escaping lability by 
reason of a defence peculiar to himself, that 
the claim as a whole falls to the ground. 
For example, if A sues B, C and D on a 
contract, and B pleads that he was a minor 
at the time when the contract was made, 
the claim against B will failifthe plea of 
minority is established. But it would be 
absurd to hold that the claim must, there- 
fore, fail as against C and D also. It is 
said that in the present case the point in- 
volved is one of jurisdiction; that the Court 
had no power to entertain a suit in which 
one of the defendants was a Ruling Chief; 
and that consequently the suit, as a whole, 
must be dismissed once it is found that one 
of the defendants is such Ruling Chief, the 
suit being one and indivisible. For this con- 
tention we can find no warrant in the pro- 
yisions of section 433 of the Code which 
clearly confer a personal privilege on the 
persons therein specified. No such person 
can be sued save in accordance with those 
provisions, but it is nowhere enacted that a 
suit in which other persons are co-defendants 
with a privileged person must fail in toto, 
beeause the latter person can establish a 
technical’ defence tothe suit. We were re- 
ferred to section 11 of the Code, but we fail 
to see how that section helps the other de- 
fendants. A suit in which a Ruling Chief 
is but one of several defendants is not a snit 
of which a Civil Conurt’s cognizance is 
barred by any enactment. The Ruling Chief 
may not be subject to the jurisdiction of 
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the Conrt, but it is going much too far to 
argue from this that the Court cannot take 
cognizance of the claim in so far as it affects 
persons who cannot plead that they are 
Ruling Chiefs. 


To illustrate the absurdity of holding 
otherwise, we may give the following ex- 
ample. A. sues B and C in a Civil Court for 
possession of land. Bisa trespasser, but 
C is a tenant of A. The Civil Court holds 
that the claim against C is not cognizable by 
it, and must be determined by a Revenue 
Court. Is it, therefore, bound to dismiss 
the claim against B ? If so, from what Court 
can A claim relief against BP The Revenue 
Courts would have no jurisdiction so far as 
the claim against B was concerned, and yet 
upon the argument addressed to us, the Civil 
Court, once it found that it had no jurisdic- 
tion to entertain the claim as against C, must 
forthwith dismiss the whole snit. In this 
connection we may refer to the rulings of this 
Court reported as Musammat Karmon v. 
Jiwan Mal (10) and Ghulam Nabi v. Bisharat 
Ali (11). 


We, therefore, hold that the plaintiffs’ 
suit as against the defendants, other than 
the Raja of Poonch, was wrongly dismissed 
by the District Judge on the ground in his 
judgment, dated the 28th November 1906. 


The conclusions at which we arrive upon 
the view we take of the case are as follows :— 
(1) that plaintfis’ appeal must be accept- 
ed as against the Raja of Poonch 
to this extent that they be allowed 
to withdraw their claim against him 
with hberty to bring a fresh suit if 
so advised; plaintiffs to pay the 
Raja’s costs up to date; 
with reference to the Raja of 
Poonch’s cross-objections that the 
amount of Rs. 50, allowed to the 
Raja as-costs by the District Judge, 
is sufficient, and that the lke 
amount be allowed to him as costs in 
this Court. The claim against 
the Raja has been dismissed by the 
District Judge on a technical ob- 
jecton and without reference to the 
merits of the case, and we see no 
good reason for enhancing the 


amount ; 
(10) 19 P. R. 1892. 
(11) 25 P. R, 1900, 


(2) 
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(3) that plaintiffs’ appeal as against 
the defendants other than the Raja 
of Poonch, must be allowed, and 
the case remanded under section 
562, Civil Poocedure Code, to the 
District Judge for determination 
in accordance with law. The Court- 
fee on the appeal to be refunded, 
and the other costs to be costs in 
the cause. 

Appeal allowed. 


PUNJAB CHIEF COURT 

SEGOND Civiu APPEAL No..221 or 1906. 

January 14, 1907. 

Present :—Mr. Justice Kensington and 
Mr. Justice Lal Chand. 
PREMI—DerenpaNt— APPELLANT 
versus 
KHUSHAL SINGH—Ptiarmrurr— 
RESPONDENT. 

Custom—Sucevession—tight af predeceased song 
widow to succeed — Randhawa Jats of Amritsar District. 

According to custom among Randhawa Jats of 
the Amritsar District the widow of a predeceased 
son is entitled to succeed to the property of her 
father-in-law in the presence of his brother. 

Chet Singh v Musammat Rattan Kaur, 93 P. R. 
1891, Muhammad Khar v, Husain Bibi, OF P. R. 
1891; Rup Kaur v. Kishen Singh, 9 P. B. 1895; 
Boina v. Bhaqo, 50 P R. 1897; and Teja Singh v. Atri, 
115 P. R. 1893 distmgnished — 

Rani v. Mukhi, 148 P. R. 1889; Paran v, Raj 
Devi, 66 P R. 1891, Bahadar Singh v. Nihal, 
133 P. RB. 1893; Chand Kour v. Ram Singh, 
20 P. R. 1896; Saddan v. Khemi, 15 P. R. 1906 and 
Lahoriy Radho, 72 P. R. 1906. referred sto and 
approved 

Jicary, Hari Singh, 62 P. R, 1889, referred to 
but not approved. 

Further appeal from the decree of A. E. 
Hurry, Esquire, Divisional Judge, Amritsar 
Division, dated 26th January, 1906. 

Mr. Daulat Ram, for the Appellant. 

Mr. M.N, Mukerji, for the Respondent. 

Judgment.—This is a case of contested 
succession between the widew of a pre- 
deceased son and the uncle of her deceased 
husband. The parties are Randhawa Jats 
of Amritsar Tahsil and District. The land 
in dispute was owned by one Nihal Singh, 
father-in-law of Premi, defendant, and own 
brother of plaintiff, Khushal Singh. Nihal 
Singh had a son Ishar, who predeceased him, 
and on his death in 1895 the land in dispute 


was recorded in favour of his widow Musam- 
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mat Gulabi and Musammat Premi, his widow- 
ed daughter-in-law, in equal half shares. 
In 1899 part of the holding was mortgaged 
by the two widows to Hari, ‘defendant, the 
mortgage-deed being attested by plaintiff 
Khushal Singh. Musammat Gulabi died 
on:22nd March, 1904, when the whole of 
Nihal Singh’s share in the holding was 
mutated in name of Premi, defendant. 
Hence this snit by Khushal Singh for pos- 
session on an allegation that by custom 
Musammat Premi, widow of a predeceased 
son of Nihal Singh, plaintiff's brother, is 
not entitled to succeed as heir of Nihal Singh, 
but is entitled to’ receive only maintenance. 
The issue fixed was “Is a widow entited to 
retain possession of the property of her 
father-in-law till her death.” The issue 
was not properly worded, but the parties 
fully understood the nature of the dispute 
which was a matter of contested succession 
between the widow of a predeceased son and 
the brother of the last male owner. The 
Lower Courts have differed. The First 
Court has found in defendant's favour and 
has dismissed the suit. 

The Lower Appellate Court has held that 
defendant has failed to prove her right to 
succeed by custom and has decreed possession 
of 12 bighas in defendant's farour by way 
of maintenance. There is hardly any room for 
doubt that the evidence on the record 
on the question of custom preponderates 
decidedly in defendant's favour. She 
produced as witnesses five patwaris of different 
villages in Tarn Taran and Amritsar tahsile 
who have deposed to nine instances among 
Randhawa Jats where the widows of pre- 
deceased sons have succeeded toa share even 
in the presence of the surviving brothers of 
their . deceased husbands. The instances 
were prored by mutation proceedings which 
have not hitherto been challenged. The 
quantity of land inherited in each case is 
not given, bat thongh it is desirable that 
such information should have been elicited 
and placed @ the record it cannot be as- 
sumed that the land inherited in each case 
was small in area and sufficient only for 
maintenance. It is further shown that in 
some of these instances the widows held 
separate possession of portions inherited 
separately in each case. Moreover in the 
present case mutation in an equal half share 
was effected in defendant’s favour on death 
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of Nihal Singh in 1895, and although this 
fact alone might not have been very material 
as Nihal Singh's widow was then alive, it 
bears significant importance in the present 
case under the following circumstances. In 
1899 the two widows joined as co-owners in 
mortgaging a part of the inherited property 
to Hari Mal, defendant. The mortgage-deed 
was attested by plaintiff who thereby re- 
cognised that Premi, defendant, was entitled 
toa share, and during the course of the 
present litigation he has unequivocally accept- 
ed the validity of the mortgage. The hold- 
ing was originally joint of plaintiff and the 
widows, but it is proved thatsince 1898 the 
widows have held separate possession of their 
sharein the land, and for nine years the mnta- 
tion effected in Premi's favour as an heir has 
remained unchallenged by plaintiff who had 
undoubted knowledge, being a co-sharer aud 
having attested the mortgage of 1899. 
Against this proof the plaintiff has prac- 
tically produced no rebutting evidence. He 
produced two witnesses who were unable to 
statements by any verified 
instances. The first witness gave an instance 
in his own family which was not relevant 
and the second witness referred to a case 
which could not be traced. It is of some 
significance that if the custom were so 
general excluding the widow of a predeceased 
son as is alleged, the plaintiff should have 
failed to adduce instances to support his 
allegation or to rebut the proof given by 
defendant. One decided case inthe village 
was referred to by plaintiff, but it turned 
entirely on the question of onua and failure 
of defondant to produce instances. The 
Divisional Judge has disposed of the present 
suit against defendant for the reason that 
“the instances given by the witnesses from 
memory, which instances did not go to 
Court, ave not sufficient to rebut the case 
law and the general presumption which 
on the whole are opposed to the right set 
up by the widow.” The instances quoted 
were not given by the witnesses from me- 
mory. The instances were deposed to by 
the patwaris who supported their evidence 
by mutation registers produced in Court. 

As regards the case law, the authorities 
quoted are Chet Singh v. Afusammat Ratan 
Kaur (1), Muhammad Khan v. Musammat 
Hussain Bibi (2), Musammat Rup Kaur v. 

(1) 93 P, R. 1891. (2)-97 P, B, 1891, 
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Kishen Singh B), Sohna v. Musammat Bhago 
(4) and Bahadar Singh v. Musammat Nihali 
(5), the last baing referred to as in favour 
of the widowed daughter-in-law. 

These are, however, cases of a disputed 
succession between the direct descendant of 
the lust male owner nad the widow of his 
predeceased son and not between the latter 
nnd a collateral of the last male owner as 
in the present case. This is an important 
difference as shall appear later on. 

Chet Singh v. Musammat Ratan Kaur (1) 
was a case of Jats of Hoshiarpur District. 
The relationship of the disputants is not 
given in the judgment. Sir Charles Roe 
who remanded the cise on further enquiry 
pointed out that “the point is one in which 
custom varies and no general rule can be 
laid down absolutely.” Ou. recepit of return 
it was held that the parties were Dhillon 
Jats and that instances given by the defend- 
ant widow were those of other Jat tribes, 
and that there was no gencral custom amongst 
Jats in favour of succession of daughters-in 
law. The apperl was allowed against defend- 
ant but, considering that the case turned 
on a doubtful point of custom and that defend- 
ant was allowed to remain recorded for 
more than a yoar in possession of her hus- 
band’s share, the parties were directed to pay 
their own costs throughout. 

Muhammad Khan v. Muasmmat Hussain 
Bibi (2) related to Ciujarvs of Gujrat District, 
The dispute was between the widow of a 
predeceased son and his brother, 4. e., tho 
direct male lineal descendant of the last 
male owner, and it was held that the defend- 
nnt had failed to establish the custom alleg- 
ed by her in the affirmative. The case to 
the contrary, No. 8 of 1899, amongst Gujars 
of the same tahsil and district, was held to 
bo founded almost entirely on the opinions 
of catldare and officials, which the later and 
fuller enquiry was held to show as incorrect. 

Musammat Jinp Kaur v. Kishen Singh (3) 
was ngain a case of contest between the 
widow of a predeceased son and the surviving 
son. It was a case of Punawan Jats of Tarn 
Taran tehsil, District Amritsar. It was 
found that in the instances quoted the widow- 
ed daughter-in-law had continued to reside 
with her brothers-in-law and the widow 
(o 9 P R. 1895 
5) 50 P. R. 1897. 

6) 183 F. R. 1893, 
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defendant was suspected of having murdered 
her father-in-law in order to gain exclusive 
possession of a half share of the estate. She 
was not held to have proved the alleged 
custom, 

The last case quoted against the widow, 
viz, Sohna v. Musammat Bhago (4), was 
again a case of contest between the widowed 
daughter-in-law and brothers of her prede- 
ceased husband. The parties were Muham- 
madan Rajputs of tahsil Chunian, and it 
was held that the instances quoted entirely 
failed to establish the existence of the custom 
alleged by the widow. 

There is one more case referred to in the 
judgment of the Divisoinal Jndge, viz., Teja 
Singh v. Musammat Atri (6). This was a 
suit between a brother and the widow of a 
brother who predeceased his father. The 
parties were Mahtons of manza Bahan in 
tahail Hoshiarpur, and the question proposed 
for decision was ‘whether by custom 
among the Hindu Mahtons of the locality the 
widow of a predeceased son took, on the 
death of his father, a son’s share in the 
ancestral land without the consent of the 
other sons or direct lineal heirs.” It was 
found in the negative against the widow. 
The Divisional Judge has alluded to this 
case as not on all fours with the present 
case presumably on the ground that 
the contest there was between the direct 
lineal heirs of the last male owner and the 
widow of his predeceased son. But the same 
ground would obviously distinguish and 
render inapplicable the other cases quoted 
by him. In Chet Singh v. Musammat Ratan 
Kaur (1), the relationship of the dispntants 
is not given. In Muhammad Khan v. Musam- 
mat Hussain Bibi (2), Musammat Rup Kaur 
v. Kishen Singh (8) and Sohna v. Musammat 
Bhago (4), the praties were related exactly 
asin Teja Singh v. Musammat Atri (6), and 
the dispute was between the direct lineal 
descendants and the widow of a predeceased 
son of the last male owner. This distinction 
appears to me of considerable® importance 
in deciding the question at issue. It is con-, 
ceivable that a widow of a predeceased son 
may not be entitled to succeed against the direct 
lineal heirs, but itdoes not follow that she would 
necessarily be excluded from succession by 
a collateral heir. The collateral heir happens 
in this case to be the brother of her father- 

(6) 115 P. R, 1898, ' 
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in-law, but in other cases he may be more 
remote as related in the third, fourth, or 
fifth degree. Wonld she then be excluded 
from succession, because her husband who 
would have sneceeded, predeceased his father. 
None of the reported cases supports any such 
conclusion. All with one exception of Maus- 
ammat Jiwan v. Hari Singh (7) were cases 
of exclusion by direct lineal descendants and 
the distinction. was not kept in view in 
Musammat Jijwan-v. Hari Singh (7). 

But, moreover, a widow's right to represent 
her deceased husband in collateral succession 
has uniformly been affirmed in a number 
of cases and in several districts. The cases 
bearing on this subject are collected in 
Saddan v, Khemi-(8), and there is a later case, 
Lahori v. Radho (9), affirming the same rule 
among Ghirts and other agricultural tribes 
of the Kangra District. The custom has been 
found to prevail among Arains of Jullundur 
District, Rani v. Makhi (10), Jats of 
Ludhiana District, Alusammat Chand Kour 
v. Ram Singh (11) and Saddan v. Khemi (8), 
Rajput and other agricultural tribes of 
Hoshiarpur District, Puran v. Alusammat 
Raj Deri (12), Ghirts and other agricultural 
castes of Kangra District, , Lahori v. Radho 
(9), and varions sections of Jats in the 
Amritsar District, Bahadar Singh v. Musam- 
mat Nihali (5). In the last case the 
custom was established after an elaborate 
enquiry ordered by ‘the Divisional Judge 
throughout the district, and although the 
result was characterised as a matter of 
surprise and at variance with the ordinary 
expectation, the Judges were satisfied with 
the enquiry and had no hesitation in accept- 
ing it as decisive. Since then other cases 
have established the same custom and the 
matter is now no longer treated as extraordi- 
nary or unusual or exceptional (Saddan v. 
Khemi (8) and Lahori v. Radha (5)). 

The case then stands thus. The parties 
in thesnitare Jats of Amritsar District. Nihal 
Singh, the last male owner, died in 1895 
when his lands were entered in favour of 
his widow and his widowed daughter-in-law 
in equal shares. Plaintiff, a co-sharer in the 


holding, was fully aware of this entry, but never 
(7) 62 P. R. 1889. 
(8) 15 P. R. 1908. 
(9) 72 P. R. 1906 
(10) 146 P. R. 1889 
(11) 20 P. R. 1895. 
(12) 56 P. R. 1801. 
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objected. On the other hand, he attested & 
mortgage executed by the two widows jointly 
as co-sharers in 1899. Since 1898 the 
widows have held separate possession and 
on the senior widow's death in 1904 the 
whole was, apparently without any objections 
on plaintiff's part, recorded in favour of 
defendant. There are nino instances re- 
lating to Jats of the same section supported 
by mutation entries where widows have succeed- 
ed even though theother claimant was adirect 
lineal descendant. These instances are not 
valueless, becanse there was no dispnte. On 
the other hand “the very best possible 
evidence of n custom is that which shows 
thatit has been followed consistently in a 
number of instances without dispute.” 
Saddan v. Khemi (3), where four instances 
supported by entrics in mutation orders 
were accepted as of high value to provo the 
alleged custom. The plaintiff has practically 
done nothing to rebut this proof, and the 
reported cases, with one exception already 
noted, do not relate to a matter of collateral 
succession as in the present case. On the 
other hand, it is conclusively established 
among Jats of the district to which the 
parties belong that. in matters of collateral 
succession, the widow of a predeceased 
husband fully represents her deceased hus- 
band and takes his place in the same manner 
as if he were alive when the succession opened. 
If the right of representation is by tribal 
custom conceded so far in favour of the 
widow, does it not follow as a matter of 
necessary corollary that she would not be 
excluded in succession to her own husband 
by a collateral of ber husband ? It is difficult 
to conceive any difference in the two cases 
from the customary or logical point of views 
The main question in either case is whether 
a widow represents her deceased husband or 
not in matters of succession. under the 
customary law. If she does represent, she 
would take the place of her husband, and as 
his substitute being a nearer heir to the last 
male owner would exclude the more remote. 

The same rule world apply and ought to 
apply whether the last male owner happens 
to bethe father or a collateral of her deceased. 
husband. Custom may possibly, for obvious 
reason, introduce a modification where the 
opposing claimant happens to be the direct 
lineal descendant of the last male owner and 
such are some of the reported cases. Even 
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‘here if the right of representation is found to 
prevail in favour of a widow, she might 
claim an equal right of succession which 
it would be difficult to deny. It has been 
found to exist in some cases quoted under 
paragraph 9 of Rattigan’s Digest, excepting 
Sohna v. Musammat -Bhago (4), which is 
misquoted and ought to range on the oppo- 
site side. It has, moreover, been found to 
exist in a large number of instances even 
in the cases quoted to the contrary where such 
instances were not held to prove the custom 
in the particular locality as in Teja Singh v. 
Musammat Atri (6) or were otherwise held 
inadequate to prove the custom. I am not 
much impressed with the argument used 
in Teja Singh v. Musammat Atii (6) based 
ona difference in gót. After marriage the 
got of n daughter-in-law even among Jats 
is the gét of her husband’s family and not 
of her parents. And, moreover, a daughter 
is excluded by agnates from succession in 
her father’s family mainly by reason of her 
marriage in another family or gôt. And to 
say the least it would be anomalous to hold 
that she is excluded in the family of her 
marriage by reason of her gôt by birth being 
different. There are no other a priori con- 
siderations against her right if the right 
of representation is once conceded. However, 
in the present case we are not pressed with 
the weight of anthorities to decide against 
the widow as these are clearly distinguishable 
as cases of claim by direct lineal descendants 
of the last male owner against the widow 
of his predeceased son. For the reasons 
then given already, we hold that the defend- 
ant is entitled to exclude plaintiff and to 
succeed to the property in dispute as a widow 
of Nihal Singh’s predeceased son. We, there- 
fore, accept the appeal, reverse the judg- 
ment of the Lower Appellate Court and 
restore the decree ofthe First Court with 
corts throughout. 

Appeal allowed. 
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PUNJAB CHIEF COURT. 


Srconp Crvit Apprat No. 860 or 1906. 
May 30, 1907. 
Present :—Mr. Justice Rattigan and 
Mr. Justice al Chand. 


MEHN GA—PLAINTIFE—ÀPPRLLANT 
versus 
ASO—-DEFFXNDANT— RESPONDENT. 

Cuatem—Surcessuwun— Danqhter—Illegitimate — son-— 
Landed property left by mother—Saidhu Jata of tahsil 
Nukodar in District Jullundur—Hindu Law, 

According to custom among Saidhu Jats of tahal 
Nakodar in Jullundur District, an illegitimate gon is 
not entitled to succeed to the landed property left by 
his mother, in the preeence of a daughter lawfully 
born of that mother. 

Myna Boyes v, Outtoran, 8 M.I. A. 400; 2 W.R. 4 
(P. C.) ; and Hakim v. Jagat Singh, 87 P R. 1898, 
distinguished. 

Further appeal from the decree of Cap- 
tain B. O. Roe, Divisional Judge, Jnllundur 
Division, dated 23rd April, 1906. 

Mr. Shelrerton, for the Appellant. 

Mr. Danlat Ram, for the Respondent. 

Judgment,— This is rather a curions case. 
The property in dispute originally belonged 
to one Kesar Singh, a Saidhu Jat of the 
Nakodar tahsil, Jullundur District. After 
Kesar Singh's death, it passed to his 
daughter, Mesammat Bholi, who was married 
to one Chanda Singh. It is found by the 
District Judge on incontrovertible grounds 
that the present defendant, Musammat Aso, 
is the legitimate daughter of Chanda Singh 
and Musammot Bholi. This finding was 
not contested by plaintiff in the Lower 
Appellate Court, and though some attempt 
was made in this Court in a half-hearted 
manner to throw doubts upon the finding, 
we have no hesitation in accepting it and in 
holding that Mtisammat Aso is the legt- 
timate daughter of Chanda Singh and Musam- 
mat Bholi. 

After the death of Chanda Singh, which 
apparently occurred some 16 cr 17 years 
before the institution of the present suit, 
Musammat  Bholi contracted jan unlawfal 
intimacy with one Jhanda, a Muhammadan 
mirast and co-habited with him practically 
to the day of her death. It was contended 
in the Lower Courts that an actual marriage 
took place between the two and that Musam- 
mat Bholi was converted to Muham- 
madaniam, ‘These contentions were found by 
the District Judge, after full enquiry, to 
be. unproved. and with this finding the 
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Divisional Judge on nppeal ` expressed his 
entire concurrence. Under these circum- 
stances the learned counsel for appellants very 
fairly admitted that as the evidence in 
support of plaintiff's contentions was at best 
hardly satisfactory, he could. not contest the 
correctness of the conclusions concurrently 
arrived at upon these two points by the 
Courts below. 

The learned counsel, however, argued that 
even if the plaintiff was the illegitimate 
son of Musammat Bholi, he was entitled 
to a share in his mother’s property, and in 
support of this argument reliance was placed 
upon paragraph 547 of Mayne’s Hindu Law 
(7th edition) and the decision of their 
Lordships of the Privy Council in the case 
of Myna Boyee v. Oottoran (1). 

These authorities deal with the case of 
the illegitimate son of a person of the Sudra 
tribe or caste and discuss the question of 
inheritance from the point of view of strict 
Hindu Law. But the parties in this case 
are ordinary agricultural Jata of the Saidhu 
gôt of Jullundar and we have no hesitation 
in holding that among such persons questions 
of succession to property, especially to pro- 
perty which (as here) consists of agricultural 
land, cannot be determined by the principles 
of the mttakshara, 

We are not prepared to say that such 
Jats are in any case members of the Sudra 
caste, and it is apparently a question of some 
difficulty to define the persons who belong 
to that caste. But quite apart from this 
difficulty, it wonld, we think, be a startling 
proposition to hold that a Punjab agricul- 
tural tribe such as the Saidhu Jats of Jul- 
lundur are governed in matters of inheritance 
(and even in such peculiar matters of in- 
heritance as are here involved) by the 
principles adopted by Sudras of the Madras 
Presidency. 

Speaking for ourselves, we may say that 
we are not satisfied on the evidence that the 
plaintiff is the son of Mtusammat Bholi. 
At the time when he was born Jhanda (his 
putative father) was, no doubt, co-habiting 
with Musammat Bholi, but it must be re- 
membered that at the same time Jhanda 
had a wife living, and the ordinary pre- 
sumption of law would be that plaintiff was 
(Gn the absence of evidence to the contrary) 
the son of Jhanda by his lawful wife. There 

(1) 8 ML I. A. 400; 2 W, R. 4 (P. 0.) 
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is absolutely no evidence to prove that 
Alusammat Bholi was the mother, and 
though the District Judge does in fact arrivo 
at the conclusion that she was the mother, 
he admittedly came to that conclusion with 
the utmost hesitation. He regarded the 
point as one of no great importance, and 
no stress was laid upon it in his Court. 
Under these circumstances he remarks: 
“On the whole I am inclined to believe, 
seeing that Sudarni Bhol had already 
had illegitimate children, that plaintiff 
was her child,” but as he observes at the 
same time, “ I confess it is extremely difficult 
to decide who his mother was.” 

The learned Divisional Judge also does 
not lay stress upon this aspect of the case 
and merely incidentally states that in his 
opinion plaintiff was the result of the co- 
habitation of Musammat Bholi and Jhanda. 
Wedoubt whetherthe Courts below would have 
expressed themselves in these terms if the 
point now urged before us had been put 
forward before them in support of plaintiff's 
case. There is really no evidence whatever 
to support the allegation, and the utmost 
that can be said in its favour is that Musam- 
mat Aso, at the time of mnutation, as- 
serted before the Naib Tahsildar that plaint- 
iff was not the legitimate, but the illegimate 
son of Musammat Bholi. But Musammat 
Aso, a respectable married woman, would 
have no personal knowledge of the maternity 
of plaintiff, for though Musammat Bholi 
was her mother, it is in the highest degree 
improbable that she associated, or had any- 
thing to do, with her mother after the latter 
utterly disgraced herself by co-habiting with 
a Musalman Mirasi. She would, of course, 
know that plaintiff could not be a legitimate 
son of Mtsammat Bholi, for the question 
whether or not Musammat Bholi had been 
lawfully married to Jhanda would be a 
matter of notoriety in the village. But 
Musammat Aso could only surmise that plaint- 
iff was her son by Jhanda and we do not 
think that this surmise is sufficient to rebut 
the ordinary presumption of law that 
plaintiff is the lawful son of Jhanda by the 
latter's lawful wife, who, for aught we know 
to the contrary, was at the time co-habiting 
with her husband. Moreover, it is to be 
yemembered that Musammat Aso when 
making the statement in question was mainly, 
if not entirely, concerned with denying the 
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rights- of plaintiff as a legitimate son of 
Musammat Bholi. This was in fact the 
only question then at issue. Assuming, how- 
ever, for the sake of argument that plaintiff 
is the son of Musammat Bholi, we still 
find it impossible to hold that he is entitled 
to claim a share of the property as against 
Musammat Bholi’s legitimate daughter. No 
attempt was made in the Lower Contts to 
prove so exceptional customary right in 
fact. it 1s practically for the first time urged 
in this Court, on further appeal, that any 
such right exists. Theordinary rule would 
cortainly seem to be other way, and we see 
no reason to doubt that the rule propounded 
by this Court in Hakim v. Jagat Singh (2) 
is not equally applicable to Sadhu (Hindu) 
Jats of Jullundnur, though the parties in 
that case were Varaich (Hindu) Jats of 
the Gujranwala Districty Inthe case cited 
the learned Judges observe. “ Recent 
decisions of this Court, notably Lachu v. 
Dal Singh (3), and Chanda Singh v. Mela 
(4), have gone some distance in the direction of 
supporting custom proved to exist whereby 
the childven of connections not commenced 
by formal marriage ceremonies have been 
held entitled to succeed to their father's 
estate. In these cases, however, it has 
rather been the view that co-habitation and 
the treatment of the woman by the man 
in all respects as a lawfdl wife, and the 
treatment of the children by their father 
in all respects as his lawful children, takes 
the placo of the marriage ceremony, and 
does m fact by custom constitute a marriage, 
and that such’ a view tends rather to 
movality than immorality on the whole, 
which has led to the upholding of the rights 
of the children to succeed. It is, however, a 
great step further to hold that a connection 
by co-habitation between a man and a woman 
between whon. marriage is, to their own 
knowledge throughout, distinctly unlawful is to 
give a full vight of succession to illegitimate 
children. Wo are not to set up an abstract 
code of morals to be followed by agricultural 
Sikhs, but we are distinctly to recognize as 
such, and to refuse to accept as proved, any 
custom which is obviously and clearly 
immoral, and when it is sought to prove 
the existence of a custom regarding inherit- 
(2) 87 P. R., 1808. 


(3) 33 P. R., 1896. 
(4) 73 P. Ru 1897. 
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ance which is at least of very doubtful 
morality, ‘it is necessary to scrutinizé’ the 
proof of its existence very carefully and it 
must not be found to be binding if contrary 
to justice, equity and good conscience.” 
These observations, with which we express 
our entire concurrence, are very pertinent to 
the present case, Musammat Bholi was a 
Hindu Jat, Jhanda wasalow caste Musalman, 
and it is not now contended (and in face of 
the evidence and of the concurrent findings of 
the Courts below, it could not successfully 
be contended) that any marriage took place 
between the two. There is'also no evidence 
of any custom relating to the tribe‘to which 
Ausammat Bholi belonged which recognizes 
the right of an illegitimate son to succeed 
to his mother’s property in the presence of 
a daughter lawfully born of that mother. 
Nosuch plea was advanced in the Lower’ 
Courts nor was any attempt made to prove 
such a custom, and we cannot under the circum- 
stances accede to Mr. Shelverton’s request 
that the case should be remanded for further 
enquiry upon this point. It is not necessary 
for us to decide, and we, therefore, refrain 
from expressing any opinion, whether if such 
a custom were actually established, it would 
or would not be entitled to receive recognition 
in a Court of Justice. For the reasons given 
we agree with the Courts below that plaintiff's 
suit must be dismissed and we, accordingly, 
reject this appeal with costs. i 
Appeal dismissed. 





BOMBAY HIGH COURT. 
APPEAL No, 1506, FROM ORIGINAL Crvm Stir 
No. 422 or 1906. 
February 25, 1908. 

Present :—Siv Lawrence Jenkins, K.O.I.E., 
Chief Justice and Mr. Justice Batchelor. 
TEHILRAM GIRDHARIDAS—Pramtrer— 
APPELLANT 
versus 
KASHIBAI—DEPENDANT— RESPONDENT. 

Tranyer of Property ct (IV of 1882), 3. 65 (4) (b) 
~~ Vendor's lien for unpaid purchase morey—Reidencae 
Act (Tof 1872), 8. 116——Documents of title delivered to 
cendee—Lecetpt of full consideration endorexcd un sale- 
degt—Trany ree from Verdes wiih rut notice of condors 
lian— Fstop pel-—Cunstrauction of deed or contract, 

A vendor of immoveable property, who endorses 
upon tho sale-deed a receipt for the full purchaso- 
money and delivers the tatle-deedsto the buyer, cannot 
get npa lien for unpaid purchase-money as against 
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a mortgagee for value without notice under the pur- 
chaser, Juce v. Rice, 2 Drew. 78, referred to. 

The endorsement of receipt for the whole purchase- 
money amounts to making“ intentionally ” adeclaration 
within the meaning of 8. 115 of the Evidence Act. 
“ And the vendor is estopped fromcluiming achargoovor 

the property if the mortgageo from the purchaser 
takes the declaration as a reasonable man to be true 
and acts upon it. Sarat Chanda Dry v, Gopal Chand 
Taha, 20 C. 296, referred tol f 

Qxære.—Whother a seller as a lien upon property 
only in the hands of the buyer or also in the hands 
of one who claims under the buyer, and whether in 

Webb v. Macpherson (L, B. 301 A 238; 5 Bom, L. R 
838) it was intended to decide that the chargo was ex- 
tended to persons claiming through the buyer? 

Per Batchelor, J.——-Deeds and contracts ofthe people 
of India ought to be liberally construed. The form 
of expression, the literal sense, is not to be so much 
regarded as tho real menning of the parbes which the 
transaction discloses. Hunsoman Pershady. Musammat 
Bahoorr, 6 M. I A 393 at p. 411; 18 W. RB. 81, re- 


lied apon. 

Appeal from the decision of Macleod, J. in 
Original Civil Suit No. 422 of 1906. 
l Mr. Strangman (with Mr. Raikes), for the 
Appellant. 


Mr. Mirza (Mr. Betaload with him), for 
the Respondent. 


Judgment. 

Junxixs, ©. J.—On the Vth of April 
1904 Mahomedali Abdul Husein Goriawalla 
executed in favour of the plaintiff a mortgage 
of immoveable property in Bombay, and the 
purpose of this suit is to restrain the defend- 
ant from interfering with the exercise by the 
plaintiff of the power of sale contained in the 
mortgage deed. The interference is admitted 
and is sought to be justified by the defendant 
_ onthe ground that she has a charge on the 

. mortgaged property under section 55 (4) (b) 
of the Transfer of Property Act. 
Macleod, J., has passed a decree in the de- 
-fendant’s favour and dismissed the suit with 
costs. The plaintiff now appeals from that 
decree. The charge claimed by the defend- 
ant isin respect of unpaid purchase money 
due under an instrument of transfer executed 


hy her in favour of Mahomedali, the plaintiff's . 


mortgagor, on the 3rd of April 1903, whereby 
the ownegship of the mortgaged property 
passed to Mahomedali as the buyer. 

The actual consideration named in the in- 
strument of transfer was Re. 9,000, but of 
this only Rs. 4,000 was paid at the time. By 
an agreement of even date Mahomedali agreed 

.to pay the balance within one year, and it was 
thereby provided as follows: “ In casel” 
that is Mahomedali) “or my heirs sell the 
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said premises in question and mentioned in 
the said conveyance, the said vendor should 
at once attach the sale-proceeds of the said 
premises and recover the balance out of it.” 
A part of this balance is still unpaid. 

The points urged by the defendant are, 
first, that she has a charge under section 55 
of the Transfer of Property Act: secondly, 
that under the mortgage deed the plaintiff 
has no right to sell the property: and thirdly, 
that if he has that right, it is subject to the 
charge in the defendant's favour. 

I will first consider whether the plaintiff 
has a right to sell the property under the 
mortgage deed. 


The circumstances that led up to the mort- 
gage are indicated in the recitals, which yun 
as follows — 

This indenture made the 7th day of April m the 
Christian year one thousand nino hundred and four 
between Mahomedali Abdul Husein Goriawalla of 
Bombay Vorah Mahomedan inhabitant of the onc 
part and Multani Tebilrau Girdbaridas of Bombay 
Hindu inhabitant of the other part whereas the said 
Mahomedali Abdul Husoin Goriuwalla is seized of or 
otherwiso well and sufficiontly entitled to the here- 
ditaments and premises hereinafter moro particularly 
described and intended to be hereby granted for an 
estate of inheritance in feo simple in possession freo 
from incumbrances and whereas the said Multani 
Telulram Girdharidas 18 a broker and has been for 
sometimo past procurmg loans of moncy from several 
persons to the said Mahomodali Abdul Husein Goria- 
walla Audis drawn or payable by him and other 
negotiable instruments and on personal sceurity and 
whereas the said Multani Tehilram Girdharidashas, up 
to the dato of these presents procured varions louns of 
money to jim, the said Mahomedali Abdul Husein 
Goriawalla, from different persons some of which havo 
boen paid off by tho said Mahomedali Abdul Husein 
Goriawalla and that a balance of Re 6,200 now roman 
due and owing by the said Mahomedali Abdul Husein 
Goriawalla on account thereof and whereas it hasbeen 
agreed by and between the parties hereto that in cow- 
sideration of the sail Multani Tehilram Girdharidas 
procuring such loans from time to time which loana 
shall not in any case exceed in aggregate Ry 7,000 at 
any timo tho said Mahomedali Abdul Husein Goria- 
walla should as a security for such loans oxcoute n 
mortgage of tho said hereditaments and premiacs for 
the suid sum of Rs. 7,000 to the said Multani Taluham 
Girdharidas for the uso and benefit of the person or 
persons who have already been, or may or shall, horc- 
after, be procured by him, the said Maltaw Tahilram 
Girdharidas to make sguch loans to him, the said 
Mahomedali Abdul Husein Goriawalla to tho extent 
of the said sum and in manner hereinafter appearing 
now this Indenture witnesseth that in pursuance of 
the said agreement and consideration of the premises 
the said Mahomedal: Abdul Husein Goriawalla doth 
hereby for himself, his heirs, exocutors and administra- 
tors covenant with tho said Multani Tahilram Girdhari- 
das, his heira, executors, administrators and assigns 
that he tho suid Mahomedali Abdul Husein Goriawalla, 
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his heirs, executors or administrators will on demand 
mado to him or them or left at the place of his or their 
business pay to the said Multam Tahilram Girdhari- 
das, his heirs, executors, administrators or assigns tho 
balance which shall for the time being be owing by 
him, the said Mahomodah Abdul Husein Goriawalla, his 
heirs, executors or administrators in respect of kurdis, 
bills, notes or drafts accepted paid or discounted or 
loans or credits or advances made through him, the 
said Multani Tahilram Girdharidas, to or for the use or 
accommodation or at the request of the said Mahomeda 
ali Abdul Husein Goriawalla and for interest, 
commission or otherwise m trust for the person or per- 
sons, his or their heirs, exocutors, administrators and 
agsigns who have hitherto accepted, paid or discounted 
or may or shall, hereafter, accept, pay or discount such 
Axndis, bills, notes or drafts or who have made or may 
or shall thereafter mako such loans, credits or advances 
as aforesaid as his or their own proper moneys in pro- 
portion due to him or them respectively and to be 
assigned and disposed of as he or they shall direct. 


Theu Mahomedali covenanted to pay to the 
plaintiff the balance for the time being owing 
by him, Mahomedali, “in respect of hundts, 
bills, notes or drafts accepted, paid or dis- 
counted or loans or credits or advances made 
through him, the said Multani Tahilram 
Girdharidas, to or for the use or accommoda- 
tion or at the request of the said Mahomedali 
Abdul Husein Goriawalla and for interest, 
commission or otherwise in trust for the per- 
son or persons, his ov their heirs, executors, 
administrators and assigns who have hitherto 
accepted, paid or discounted ov may or shall 
hereafter accept, pay or discount such hundis, 
bills, notes or drafts or who have made or 
may or shall, thereafter, make such loans, cve- 
dits or advances as aforesaid as his or 
their own proper moneys in proportion due to 
him or them respectively and to be assigned 
and disposed of as he or they shall direct.” 


The transfer of the property is expressed to 
be to the plaintiff “ in trust for, the person or 
persons, his or their heirs, executors and as- 
signs who have hitherto accepted or paid or 
discounted or may or shall hereafter accept or 
pay or discount the said hundis, bills or notes 
or drafts or who have made or may or shall 
hereafter make the loans, credits or advances 
through the said Multani Tahilram Girdhari- 
das as aforesaid and whichever moneys shall 
for the time being remain due and owing in 
respect thereof.” 


And then the trusts of the sale-proceeds are 
expressed to be after payment of the costs and 
expenses to pay and satisfy the money then 
owing on the security of the mortgage- 
deed. 
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The defendant contends that the deed is 
voluntary, and that there is no one who can 
claim the benefit of it. 

The plaintiff on the other hand claims that 
he is entitled to the benefit of the security 
created by the mortgage-deed, and he makes 
out his claim as follows. 

He says that at the institution of the suit 
there was, and that there still is, a sum of 
Rs. 5,700 with interest due on the security of 
the deed. This amount is made up of 
Rs. 3,700 and Rs. 2,000. The sum of 
Rs. 3,700 represents two notes for Rs, 2,500 and 
Rs. 1,200 and the sum of Rs. 2,000 represents 
two hundtsfor Rs. 1,000 apiece, all discount- 
ed through the plaintiff as contemplated by 
the mortgage-deed. These notes and hundts 
were not met by Mahomedali at maturity, and 
the holders were paid by the plaintiff, who 
took from Mahomedali promissory notes for 
the amounts paid by him. 

Butif the notes and Aundis paid by the 
plaintiff come within the terms of the mort- 
gage-deed, then the plaintiff can in my 
opinion claim the benefit of the security. The 
evidence shows that the notes and Aundis 
were discounted on the plaintiff's assurance 
and the conclusion to which J come is that he 
guaranteed repayment. The notes and 
Aundts have been produced by him and there 
can (in my opinion) be no doubt that he held- 
them by way of security for the amount paid 
by him. Moreover, it appears that by the 
cancellation of the special endorsements two 
of these instruments are endorsed in blank 
and are so held by the plaintiff. 

The conclusion to which I come is that the 
plaintiff on the payments made by him be- 
came entitled to the benefit of the security 
created by the mortgage-deed, and that by 
taking promissory notes from Mahomedali for 
the amounts paid by him he did not intend to 
abandon and in fact did not give up this 
security. f 

The learned Judge considered that Wallwyn 
v. Coutts (1) and Garrard v. Lord Lauderdale 
(2) furnished an answer to the plaintiffs 
claim, but in my opinion they do not in any 
way govern the present case, and it cannot be 
said that the mortgage-deed was a voluntary 
trust-deed. The recitals show what the con- 
sideration was : loans were procured by the 
plaintiff in accordance with what was contem- 


(1) T 5) 3 Mer. 707. 


(2) (1830) 3 Sim. 1. 
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plated, and one of those by whom money was 
paid has stated in evidence that the plaintiff 
told him that he had got a deed. 

Moreover, the facts ad to the Rs. 6,200 
mentioned in the recitals show that the deed 
was not even in its inception voluntary. There 
can be no doubt that it was intended to secure 
this sum. But of this amount Rs. 3,400 had 
actually been ‘paid at that date by the plaint- 
iff in respect of hundis or notes on which 
Mahomedali was liable, and of this Mahomed- 
ali must have been aware inasmuch as he 
had given the plaintiff a note for the amount. 

This also serves to show that it was the 
intention of the parties that the plaintiff was 
to have the benefit of the security for all 
amounts subsequently to be paid by him in 
discharge of Mahomedali’s liability to those 
who had discounted notes or hundis for him 
through the plaintiff. 

If the plaintiff is, as I hold, entitled to the 
benefit of the mortgage it is not disputed that 


-the power of sale is exercisable, so it only 


remains for me to deal with the defendant's 
contention that the power can only be exercis- 
ed subject to the charge in her favour in res- 


„pect of unpaid purchase money. 


ta 


Section 55 (4) (b), on which the defendant 
relies, is in these terms :— 

“The seller is entitled—where the ownership of the 
property has passed te the buyer before payment of 
the whole of the purchase-money, to a charge upon 
the property in the hands of the buyer for the amount 
of the purchase-money, or any part thereof remaining 
unpaid, and for interest on such amonnt or part.” 


Notwithstanding the difference between the 
language of this sub-section and that of sub- 
section 6, I will assume that the defendant, 
under section 55 (4), seller, hasa charge 
upon the property transferred not only in the 
hands of the buyer, but also of one who claims 
under the buyer, and that the decision in 
Webb v. Macpherson (3) did not turn on the 
special circumstances of that caso. 

But is not the defendant estopped from re- 
lying on the facts necessary to the establish- 
ment of her charge P- 

Section 135 of the Evidence Act provides 
that: 

“ When one porson has, by his doclaration, act or 
omission, intentionally caused or* permitted another 
person to believe a thing to be true and to act upon 


such belief, noither he nor his representative shall 
be allowed, in any suit or proceeding between lum- 


self and such person or his representative, to deny the . 


truth of that thing” 
(3) (1903) L. R. 80 L A. 238 : 5 Bom. L. R. 838. 
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In the instrument of transfer of the 3P of 
April 1908 executed by the defendant to Ma- 
homedali it is stated that the consideration of 
Rs. 9,000 had been paid onor before the exe- 
cution of the instrument, and endorsed on it 
was a receipt for this amount, signed by the 
defendant, and the title-deeds in the defend- 
ant’s possession were delivered to the buyer. ° 

The plaintiff has sworn that if he had 
known the purchase-money of the property 
had not been fully paid up he would not 
have taken the mortgage, and in the mort- 
gage it is recited that Mahomedali was seized 
of the property free from incumbrances. 

Why then should not the defendant be” 
estopped by the statement in the deed and 
the endorsement and her act of handing over 
the title-deeds ? 

If the plaintiff knew the true facts then he 
would not be entitled to rely on section 115, 
bat on the evidence I hold it is not proved 
that in fact he had such knowledge. In the 
correspondence before suit it is. distinctly said 
that the first intimation to the plaintiff of the 
defendant’s claim was her attorney's letter of 
the 13th of September 1905 (see letter of the 
16th September 1905), and this statement 
was not questioned. 

The plaintiff in his evidence by implication 
denies knowledge of non-payment of the pur- 
chase-money, and the learned Judie does not 
find that he had this knowledge. All he does 
hold is that the plaintiff was awkre of cir- 
cumstances in connection with the defendant’s 
claim which put him on inquiry before the 
mortgage was executed to ascertain whether 
Mahomedali was in possession or not, and 
that having made no inguiry of any sort 
he cannot now be said to be a mortgagee with- 
out notice of her claim. What these circum- 
stances are does not appear from the judg- 
ment but allit comes tois that he ought to 


have made enquiries as to the mortgagor's ~ 


possession, and failure in this respect deprives 
him of saying that he is a mortgagee without 
notice of her claim. It is argued that the 
learned Judge has found that the plaintiff 
had notice within the definition contained in 
section 3 of the Transfer of Property Act. 
But that does not appear from his judgment 4 
the issue on which the defendant relies is the 
20th, but that fålls short-of the requirements 
of the section, and I can discover nothing in 
any part of the judgment which amounts to a 
finding of actual knowledge, wilful absten- 
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tion or gross negligence as requived by sec- 
tion 3, 

And ona consideration of tho evidence I 

hold that no case within that section has been 
established, so that ib is unnecessary to con- 
sider whether anything short of actual know- 
ledge would disentitle the plaintiff from rely- 
ing on section 115 of the Evidence Act. 
’ Much reliance has been placed on the evi- 
dence of Moreshwar Yeshwant, N. F. Creado 
and Anandrao Ramchandra. Moreshwar’s 
evidence is directed to showing that the plaint- 
iff must have learnt of the claim on the 28th 
of February 1904, abont five weeks beforo the 
execution of the mortgage. 

One naturally asks how could he in Sep- 
tember 1907 have remembered that the plaint- 
iff was present at a conversation between 
him and Mahomedali on the 28th of February 
1904 over three and half years before. The 
date was evidently obtained from the endorse- 
ment of payment, and the witness’ version 
in examination-in-chief was that the plaintiff 
had found the money. Lf that had been true 
there would have been a reason for the wit- 
ness’ recollection of the circumstance. But 
the plaintiff denies the incident, and it was 
not suggested to him that he had made any 
entry of the Rs. 130 said to have been found 
by him on the occassion. Before us the 
plaintiff's books were produced for examina- 
tion by the defendants advisers with the 
result that no trace could be found in them of 
any such paymeut having been made. I do 
not believe that the Rs. 180 was found by the 
plaintiff, and that being so I am unable to 
attach any value to Moreshwar's story of 
the 28th of February. 

Creado too speaks to this same day, but I 
am equally unable to believe his story. He 
-ig more cautious than Moreshwar, because he 
does not commit himself to the statement that 
the plaintiff found the money. But how he 
comes to remember the plaintiff's presence on 
that oceassion I cannot understand and. it 
would not be safe to rely on his evidence 
for the purpose of bringing home to the 
plaintiff knowledge that the purchase-money 
had not been paid. 

Anandyrao’s evidence, if it means anything, 
means that the plaintiff had actual know- 
ledge, a comment which applies to the evi- 
dence of the two witnesses I have already 
_ discussed. But it is clear that the learned 
Judge did not believe actual knowledge was 
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brought home to the plaintiff ; the furthest he 
goes is to hold that the plaintiff was aware of 
circumstances iu connection with Kashibai’s 
claim which put him on inquiry to ascertain 
whether Mahomedali was in possessiou or 
not, and that having made no inquiry of any 
sort he cannot now be said to be a mort- 
gagee without notice of the claim. This ap- 
pears to me to mean that he ought to have 
made enquiry, and if he had done so, then he 
would have had actual knowledge. E think 
the learned Judge went to the furthest limits 
possible, and I certainly will go no further; 
for Anandrao’s evidence as well as that of 
Moreshwar and Creado fails to convince me 
that the plaintiff knew that the facts stated 
in the receipt and implied by delivery of the 
title-deeds were untrne. 

No relance has been placed on the other 
evidence of knowledge which has been disbe- 
lieved by Macleod, J.; therefore, I need not 
discuss it. 

Then Mr. Mirza has urged on behalf of the 
defendant that the learned Judge has found 
against estoppel; and we, therefore, ought not” 
to distrub his finding. 

The issue framed on this point is “ whe- 
ther allegations in para. 7 of the plaint are 
true." The case of estoppel is made in that 
para. and the finding of the learned Judge is 
in the negative. But nowhere does he dis- 
cuss the matters to which I have referred and 
Tam unable to see that he has come to any 
definite finding on the facts necessary to the 
determination of this question. 

The conclusion to which I come is that the 
defendant by Jer declarations as to receipt 
of the whole purchase-money and her actin 
delivering to the buyer tho title-deeds inten- 
tionally caused the plaintiff to believe it to 
be true as recited in the mortgage that Ma- 
homedali was seized of the property in fee 
simple in possession free from incumbrances 
so far as she was concerned, and that the 
plaintiff acted on that belief. 

Tf follows, therefore, that the defendant 
cannot be allowed in this suitto deny the 
truth of this. 

The decree of the first Court must, there- 
fore, be reversed and a decree must be passed 
making a declaration in the terms of prayer 
(a) to the plaint, granting an injunction re- 
straining the defendant from asserting, con- 
tinuing or insisting on her objection so as to 
prejudice the exercise by the plaintiff of his 
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power of sale and from interfering with the 
plaintiff's exercise of his power of sale con- 
tained in the mortgage-deed. 

There will, also, bea decree for possession in. 
the terms of prayer (c) and the respondent 
must pay the plaintiff his costs of the suit 
and appeal and the plaintiff will be entitled as 
against the defendant to add his costs to the 
mortgage security. 

Interest on the mortgage must be calculat- 
ed for the purpose of this decree at six per 
cent. 

BATCHELOR, J—On 3rd April 1903 the 
property in suit was sold by the defendant to 
one Mahomedali Abdul Husein for Rs. 9,000, 
and a receipt for the full sum was endorsed 
on the deed by the defendant. In fact, how- 
ever, only Rs. 5,000 had been paid and the 
balance of Rs. 4,000 remained due. by Ma- 
homedali to the defendant. On 7th April 
1904 the property was conveyed by Mahomed- 
ali under an instrument which the plaintiff 
describes as a mortgage-deed in his favour. 
Thus the present controversy is between the 
plaintiff as mortgagec andthe defendant as 
mortgagor's vendor. The learned Judge be- 
low has dismissed the plaintff’s suit upon two 
grounds, namely, first, that the plaintiff was 
affected with notice of the defendant's charge 
as unpaid vendor, and, secondly, that the so- 
called mortgage-deed was a mere voluntary 
instrument of trust in the favour of unspeci- 
fied creditors and gave the plaintiff no bene- 
ficial interest. The plaintiff appeals, and the 
judgment of the Court below is attacked on 
both the grounds on which it was based. 

Dealing first with the character of the deed 
of 7th April 1904, Exhibit B, we find that 
the learned Judge was of opinion that it fell 
within the class of instruments discussed in 
Wallicyn v. Coutts (1) and Garrard v. Lord 
Lauderdale (2), being merely a revocable 
-settlement in favour of creditors. I am in- 
clined to doubt whether decided cases are of 
very much direct assistance in this appeal, 
which must be determined in accordance 
with the tgue meaning of the particular deed 
Exhibit B, but if reference to authorities be 
desirable, it seems to me that the deed here 
approximates more closely to that considered 
in Siggers v. Evans (4) than to that dealt 
with in Garrard v. Lord Lauderdale (2). 

But I think that this deed should be con- 
strued upon its own terms in the light of the 

(4) (1885) 5 El. & BI. 367. 
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actual relation there shown to have been 
existing between the parties, and it may be 
well to recall the direction of the Privy Coun- 
cul in Hunooman Pershad’s case (5) that * deeds 
and contracts of the people of the India ought 
to be liberally construed. The form of ex- 
pression, the literal sense, is not to be so 
much regarded as the real meaning of the 
parties which the transaction discloses.” 

Now the deed on its face purports to be a 
deed of mortgage for the purpose of securing 
a sum of Rx. 6,200 due on loans already pro- 
cured by the plaintiff and any further sum up 
ton limit of Rs, 7,000 which the plaintiff 
may procure as advances to the mortgagor. 
It is true that the plaintiff is not referred to 
as the person by whom, but only as the per- 
son through whom the moneys are to be ad- 
vanced ; but it is proved, though proof was 
hardly needed beyond the internal evidence, 
that the deed was drawn by an inexpert clerk, 
and it appears further that the Rs. 6,200 
were then treated as owing tothe plaintiff, 
partly on outstanding hundts and partly on 
promissory notes execnted by Mahomedali. 
It is the fact that this particular sum of 
Rs. 6,200 has since been paid off, but a fur- 
ther liability of Rs. 5,700 has been incurred 
by Mahomedah towards the plaintiff in respect 
of hundis which the plaintiff has met on be- 
half of Mabhomedali who has given promissory 
notes for the amount. The deed purports to 
be a security for all persons who may accept, 
pay or discount any hundis, bills, notes or 
drafts ov make loans, credits or advances to 
Mahomedali. Iagree with Mr. Raikes that 
it would bea harsh construction to exclude 
the plaintiff who was the only creditor when 
the deed was execnted and whoisa creditor 
still in respect of such payments as the mort- 
gage contemplated. Unless the deed be read 
with an abstract technicality which in my 
opinion would be inappropriate, there ix no- 
thing init which debars the plaintiff from mak- 
ing the-advances himself, and, having doue 
ro, from claiming the benefit of the security. 
There was ample consideration moving from 
the plaintiff, and the deed was clearly not one 
which it lay within Mahomedali’s power to 
yevoke. Tam of opinion that the plaintiff as 
creditor is entitled to claim: the benefit of this 
security. Though promissory notes were 
taken from Mahomedali, there is nothing to 
suggest that the plaintiff intended to abandon 

(5) (1856) 6 Moo I A 398 atp. 411,18 W, R. 81, 
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the security of the mortguge; indeed the 
evidence shows that he had no such intention. 

The same result follows if we have regard 
to the plaintiff's position as surety under 
section 141 of the Indian Contract Act. For 
the evidence shows that the hundis now in 
question were paid by the firms of Wadhu- 
yam and Ussarali on the assurance of the 
plaintiff, and that, upon their being dis- 
honoured subsequently, the plaintiff made good 
the amounts to the holders on behalf of Ma- 
homedali. If, then, these holders would be 
entitled to the benefit of the security furnish- 
ed by Exhibit B—and that, L understand, is 
not denied—the plaintiff, who has paid them 
off, becomes similarly entitled in their place. 
I may add that, despite certain phrases to 
which Mr. Mirza has called onr attention in 
the account entries, Exhibits J and K, I am 
of opinion on the evidence that these moneys 
were paid by the plaintiff, who is shown to 
have referred at least in the presence of one 
of the shroffs. to the mortgage-deed as his 
security. Itis suggested that the plaintiff 
put forward no claim as surety in the Court 
below, but the judgment of Macleod, J., clearly 
indicates that the point was mentioned and 
discussed before him. 

Then there is the question whether the 
plaintiff's claim under the mortgage should 
be postponed to the charge over the property 
which is given by sub-section (4) (b) of sec- 
tion 55 of the Transfer of Propmty Act. The 
section gives the charge over theproperty “in 
the hands of the buyer,” but for the purpose 
of this case we may assume, though the 
point is by no means clear, that in Webb v. 
Macpherson (3), it was intended to decide that 
the charge was extended to persons claiming 
through the buyer. Even upon this construc- 
tion the defendant is not, I think, entitled to 
rely upon her charge as against the plaintiff 
forsheis estopped from. doing so under section 
115 of the Evidence Act by reason of thereceipt 
for the full purchase-money which she en- 
dorsed upon the deed of sale. That wasa 
declaration by the defendant which inten- 
tionally caused the plaintiff to believe that the 
entire price had been paid and to act upon 
that belief. The declaration was made “ in- 
tentionally ” within the meaning of the see- 
tion, as the word has been explained in Sarat 
Ohunder Dey v. Gopal Chunder Laha (6), 
that is, the declaration was so made that a 

(6) 20 C. 296. 
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reasonuble man would take it to be true 
and believe that it was meant that he should 
act on it: and the evidence proves that in fact 
the plaintiff did believe the representation to 
be true and did act upon it. In my opinion, 
therefore, the defendant is estopped from ‘vet- 
lying upon this charge. Though the statut- 
ory charge given to the seller in India differs 
from the unpaid vendor’s lien under English 
Law, it may be observed that the conclusion 
I have reached as to the effect of estoppel is 
consistent with the English decisions which 
have held that a vendor of immoveable pro- 
perty, who endorses upon the purchase-deed 
a receipt for the purchase-money, cannot fset 
up “a lien for unpaid purchase-money as 
against a mortgagee for value without notice 
under the purchaser. See Rice v. Rice (7). 
And as against a clear estoppel, such as we 
have here, I can see no reason to suppose that 
the statutory charge occupies any higher posi- 
tion than the unpaid vendor’s equitable lien 
in England. 

As to the argument that the plaintiff should 
be effected with notice of the defendant’s 
charge. Iam clearly of opinion that it must 
fail. 

Under section 3 of the Transfer of Property 
Act the plaintiff can be said to have had 
notice only if he had actual knowledge, or if 
he wilfully abstained from inquiry or if he 
was guilty of gross negligence. It is plain 
from the evidence that actual knowledge of 
the defendant's charge cannot he said to have 
been possessed by the plaintiff and that ap- 
parently is the finding of the learned Judge. 
But the Judge has held that plaintiff was 
aware of circumstances which should have 
put him on inquiry and that, since he made no 
jnquiry, he must be affected with notice. 
But, in the first place, it seems to me that 
the plaintiff was not bound to make inquiry 
but was entitled to rely upon the representa- 
tion in the sale deed: see Redgrave v. Hurd 
(8). Then I find difficulty in ascertaining 
how far the learned Judge did in fact believe 
the witnesses called for the defendant on 
this point. He says plainly that in his opin- 
ion it ig quite possible that they have 
made additions to their story which are not 
founded upon facts, but in the main he finds 
that they were telling the truth. But it is 
in the main that he has disbelieved them, 


(7) hen 2 Drew. 73. 
(8) (1881) 20 Oh. D. 1. 
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for the point of their story is that the defend- 
ant pea actual knowledge. If that be dis- 
beliéved, I think it is impossible to give effect 
to the other vague evidence given after a 
lapse of over three years by witnesses who 
had ho special reason to recollect the com- 
monplace events in question and who are nat 
free from the imputation of being interested 
in the cause, It should be observed further 
that the allegation now nnder consideration 
was not made against the plaintiff until a 
very late stage, and the evidence on which 
it is now sought to be supported is, in my 
opinion, insufficient. I, therefore, come to the 
conclusion that it cannot be said that the 
plaintiff was guilty either of wilful abstention 
from ingniry or of gross negligence. It fol- 
lows that his claim under the mortgage is not 
subj ect to the defendant’s charge. The decree 
of the Court below must, therefore, be revers- 
ed and there must be a decree in the terms 
stated by the Chief Justice. 
- Decree reversed. 


MADRAS HIGH COURT. 

Crvit Revision Petition No. 174 or 1908. 
February 11, 1909. 
Present:—Mr. Justice Munro. 
VINDAMURI GURAMMA—Petirionser 

versue ‘ 

KAMALLA. BASAVUDU-——Respox vant. 
` Negotiable Instruments Act (XAVLI of 1881), 8. 538— 
Transter of pro-no'e—ltights of transferee without con- 
sideration, 

A transferee of a pro-note, which recites payment 
to a person or his order and which was executed for 
consideration, can maintain an action against the exe- 
cutant of the pro-note even though he paid no con- 
sideration for the transfer. 


Petitionunder section 25 of Act IXof 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of Bese- 
-vada in 8. C. S. No. 2519 of 1906. 

Facts—The plaintiff claimed to recover 
Rs. 145-3-3 pn a pro-note executed by the de- 
fendants to one N. Pattabiramanniacharyolu 
and by him endorsed to plaintiff. 

Defendants pleaded that there was no con- 
sideration both for the pro-note sued on and 
for endorsement to plaintiff. 

The Munsif found that defendants did not 
prove want of consideration for the pro-note, 
which must, therefore, be presumed to have 

“been executed for consideration, but that the 
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transfer was made to plaintiff as a piece of 
charity. He, therefore, dismissed the suit. 

O. Aiyaswami Sastriar and O. Pattabhiram 
Iyenger, for the Petitioner. 

P. Nagabhushanam, for the Respondent. 

Judgment.—The presumption is that the 
pro-note was made for consideration and as 
the defendants have not rebutted the pre- 
sumption, as the District Munsif finds, the 
result is that the pro-note must be taken to 
be supported by consideration. It is payable 
tothe payee on his order. The payee was, 
therefore, a holder in due course. He trans- 
ferred it to the plaintiff who, by the trans- 
fer acquired his rights. Vide section 53 of 
the Negotiable Instruments Act. The decree 
is, therefore, reversed, and the plaintiff will 
have a decree with costs throughout for 
Rs. 145-3-3 with interest on the principal 
at 15 per cent. pex annum from date of suit 
till this date and further interest on the ag- 
gregate thus adjudged at 6 per cent. per an- 
num from this date till payment. 

Decree reversed, 





MADRAS HIGH COURT. 

APPKAL AGAINST ORDER No. 119 or 1908. 
February 17, 1909. 
Present:—-Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
NAYAPATI RANGANADHAM 
PANTULU—AprELLANT 
Versus 
PRAGUDA APPALA NAIDU anp 
OTHERS— RESPONDENTA. 

Vendor and Purchaser—Consideration agreed to be 
paid by vendee to vendor's creditor—TVendee’s failure 
to keep his promise-—Swit by vendor's creditor against 
vendo) and decree thereon—Surt by vendor against ven- 
dee roithout discharge of decree obtained by vendor's 
creditor—- Whether piematuwie. 

The consideration for a sale of land by plaintiff to 
lst defendant was an agreement by Ist defendant 
to discharge a debt duc by plaintiff to a third 
party The lst defendant not having discharged the 
debt as aforesaid, plaintiff's creditor sued plaintiff 
for the debt and obtained a decree thereon. Plaint- 
if thereon, without discharging the said decree, 
brought thus suit against defendants to recover the 
unpaid consideration for the salo. 

Held—-+that anit was not premature and was main- 
tainable 

Dorasinya Terar v. drunachetlam Chetti, 28 M. 441, 
referred. to. 

Facts —Snit to recover Rs. 2,500 with 
costs, being the consideration with interest of 
a registered sale-deed executed by Ist plaint- 
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iff and his late brother Kristam Naidu in 
favour of 1st defendant. 

The plaint set forth that Ist plaintiff and 
his late brother sold their inam lands to Ist 
defendant through a registered sale-deed dated 
3rd November 1890 in favour of Krishnam 
Naidu. The lst defendant agreed to pay the 
sale consideration, Rs. 1,600 to Gade Lakshmi- 
narasimbham, a creditor ofthe vendor. As lst 
defendant failed to pay the said amount, G. 
Lakshminarasimham sued the vendors in 
O. S. No. 8 of 1902 on the file of the District 
Court of Ganjam, obtained a decree and 
proceeded to execnte it. Hence this suit. 

lst defendant pleaded payment of Rs 1.600 
to G. Lakshminarasimham and urged that 
plaintiffs had no right of action till he dis- 
charged the decree obtained by his creditor 
in O, S. No. 8 of 1902. 

The other defendants were impleaded as 
the undivided sons of lst defendant. The 
only issue on which the suit was determined 
was issue 3 :— Whether plaintiffs havea cause 
of action to recover suit amount before they 
actually discharged the decree in O. S. No. 8 
of 1902." 

The Munsif discussed that issue in para. 5 
of his judgment and found it in the negative. 
His reasons ave thus given, after finding that 
the alleged payment by Ist defendant of 
Rs. 1,600 was false:— 

“The decree referred to, however, was not 

yet fully satisfied and the plaintiffs were not 
yet proceeded against in execution of that 
decree. No damage or loss is yet sustained 
by the plaintiffs in consequence of the non-pay 
ment of the agreed amount. Pidti Narayana- 
murtht Ayyar v. Marimuthu Pillai (1) is 
authority for the position that unless and 
until the plaintiff pays money, his cause of 
action for the recovery of it from lst defend- 
ant does not arise ; and hence I am of opinion 
that the suit is premature.” 
. In appeal the District Judge reversed the 
finding of the Munsif, holding that the snit 
was not premature. 
follows .— 

“I am clearly of opinion that the decision in 
Putti Norayanamurthi Ayyar v. Marimuthu 
Pillat (1) is not applicable. The suit in this case 
is simply to recover-unpaid purchase money, 

. It is not correct to say that the lst plaintiff 
and his brother sustained no loss by lst defend- 

(1) 26 M. 322, 
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ant’s non-payment, for they were really ont of 
pocket to theamount of Rs. 1,600 as soonas the 
sale (Ex. E) was complete. The decision refer- 
red io by the appellant’s Vakil, Manohur Koyal 
v. Thaku Das Nushar (2) appears to apply 
to the present case. The Ist defendant 
agreed to discharge the debt in a certain way, 
he has not done so, the parties were thus re- 
legated to their rights under the original sale- 
deed and the 1st plaintiff was entitled to bring 
this suit on the basis of that sale-deed. The 
appeal is, therefore, allowed and the decree of 
the District Munsif is set aside. The case is, 
therefore, remanded for disposal of the other 
issues. Costs will abide the result.” 

The defendants preferred an appeal to the 
High Court against the order of remand. 

T. Rangachariar, for the Appellant. 

Judgment, —The lst plaintiff and his bro- 
ther sold certain property to lst defendant. 
The Ist defendant instead of paying the con- 
sideration to thé vendora agreed to pay the 
consideration to a creditor of the vendors. 
This agreement was in 1899. Up to 1902 
the lst defendant had not paid the creditor. 
The creditor brought a suit in 1902 and got 
a decree against the plaintiff. The plaintiff 
now sues to recover the consideration with 
interest. The question is whether the suit 
is maintainable, and on the facts above stated 
weare clearly of opinion that it is. The 
case is in essentials on all fours with the case 
of Dorasinga Tevar v. Arunacheam Chetti (3).-. 
We, therefore, dismiss the appeal with costs. 


Appeal dismissed. 


(2) 15 O. 819. (8) 28 M. 441. 





BOMBAY HIGH COURT. 
ORIGINAL Crvm Sore No. 77 or 1906. 
April 3, 1908. 
Present :—Mr, Justice Beaman. 
RUKHANBAI—PIAINTEF 
versus 
ADAMJI SHAIK RAJBHAT AND OTHERS— 
: DEFENDANTS. 

Arbitration Aot (IX of 1890), a. 4 (b)—Submission 
not in writing — Oral consent to abide bye Cummiasioner's 
decision—Award by Commessiorer—~-Cinrl Procedure 
Code (Act XIV of 1882), 8. 375—Adjustment or Com. 
promise af suit. 

After passing a decretal order an administration 
snit was referred to the Commissioner to take the 
naual accounts Before the Commissioner all parties 
agreed unreservedly and without any qualification 
that he may settle all matters in dispute between them 
and draft a decree by which they will be finally bound. 
Upon this oral submission the Commissioner gave his 
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award, to which one of tho defendants objected. 

Held — 

(1} That where a special procedure is provided for 
extraordinary extra-judicial methods of settling s- 
puted claims, the mtention of the Legislature must be 
taken to be that that procedure and no other is to be 
followed, 

(2) A mere agreement to rofer a matter to arbitra- 
tion cannot, logically and without unduly straining 
language, be fairly called an adjustment of a suit If, 
however, the parties accept the award, then the 
agreement to refer plus the award would constitute an 
adjustment But a mere submission is nothing more 
than a step towards adjustment. Pragdas v Go dhar- 
das, 26 B. 76 (78), referred to 

(83) Section 4 (b) of the Arbitration Act requires 
that a submission to arbitration must bo in 1% iting 
Where there is no written submission, there 18 no legal 
or valid referenco to arbitration and no award, and 
where there is no award thero is no adjustment which 
can be given effect to under section 876 of the Code of 
Civil Procedure. 

Mr. Strangman, for the Plaintiff. 

Mr. Davar, for the Defendant No. 1. 


Mr. Chamier, for the Defendants Nos. 1 & 6. 


Judgment.—This was an administration 
guit’ a decretal order was passed referring it 
to the Commissioner to take the usual accounts. 


When the-matter came before the Assistant” 


Commissioner Mr. Modi, it appears from his 
notes (the substantial correctness of all the 
facts contained in which is not disputed) that 
with the object of saving parties considerable 
delay .and expense, he proposed that they 
should leave the settlement of all matters in 
dispute between them in his hands. All the 
parties consented. From Mr. Modis record, 
it is clear that they then agreed unreservedly 
and without any qualification to allow him to 
deal summarily with all the disputed matters 
and to draft (as he calls it) a decree by which 
they were to be finally bound. He says he 
fully explained every term of this proposal to 
the parties and in particular impressed upon 
the defendants that even should his decree 
award them no more than a rupee they were 
tobeboundbyit. Tothese termsallthe parties 
assented. Therenpon Mr. Modi made what 
he calls a draft decree. Mr. Strangman for 
the plaintiff and defendant No. 4 now moves 
the Court totonfirm this report and give a 
decree in its term. Defendant No. 6 repre- 
sented by Mr. Chamier objects on the ground, 
as I understand him, that the principle upon 
which Mr. Modi has arrived at his conclusion 
is incorrect and not a principle upon which he 
(the sixth defendant) thoughthe would act. 
When the motion came on, Mr. Strangman 
asked the Conrt to record Mr. Modi’s report 
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ag an adjustment compromise or satisfaction 
of the snit under and within the meaning of 
section 375 of the Civil Procedure Code and 
thereon pass a decree in accordance therewith. 
To this Mr. Chamier objected that he had re~ 
ceived no notice of any such application, that 
he was entitled to notice ; and that not having 
been given notice, this application could not, 
now be proceeded with. : , 

It appears, however, that the suit was down 
on the board for passing afinal decree in terms 
of the Assistant Commissioner’s report, and 
I am not disposed to defer my decision upon 
what is substantially in issne in order to give 
effect to this technical objection. Mr. Strang- 
man for the plaintiff strongly relies onthe cases 
of Samibai v. Premji Pragji (1) and Pragdas 
v. Girdhardas (2), The latter case was de- 
cided in appeal by Sir Lawrence Jenkins, C. J., 
and Starling, J. There the suit was for 
dissolution of partnership and accounts. 
The suit was called on for hearing on the 
24th February 1899 and by consent a 
decretal order was made referring it to the 
Commissioner to take the accounts. On 
the 3lst March 1899 before any accounts 
were brought into the Commissioner's office, 
the parties referred the subject matter of the 
suit to arbitration and on the 28th of June 
1900 the arbitrators made their award. On 
the 7th December 1900 the plaintiffs gave 
notice that they wonld move in- Court, that 
the agreement and the award be recorded 
under section 375 of the Civil Procedure Code. 
A decree was passed accordingly on the 13th 
December 1900 in which the submission and 
the award were recorded under the said sec- 
tion and the terms of the award were embodied 
init. The Appeal Court held that the refer- 
ence, and the award constituted an adjustment 
of the suit by a lawful agreement or com- 
promise and upon that ground upheld the 
decree of the Court below. Their Lordships 
referred with approval to the case of Samibai 
v. Premji Pragi (1), which had been decided 
in the same way and upon the same principle 
by Starling, J., on the Original Side of the 
High Court. It is certainly not easy to dis- 
tinguish the principle of those decisions from 
the principle upon which Mr. Strangman now 
asks me to act. And were I satisfied that no 
distinction could be drawn. notwithstanding 
that in some points the conditions of those 


(1) 20 B. 804. 
(2) 26 B. 78. 
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cases and this case are different, I should feel 
myself bound by those decisions. After hav- 
ing carefully studied not only those cases but 
many others dealing with the same question 
decided in the other High Courts, while I 
must admit that the weight of authority is 
heavily on the plaintiff's side I feel very grave 


doubts as-fo some parts at least of the reason-- 


ing upon which many of those decisions rest. 


Reference was madein Pragdas v. Girdhardas | 


(2) to the Full Bench cage of Brojodurlab’ 
Sinha v. Ramanath Ghose (3), where although 
the decisions of the majority were substantial- 
` ly inaccord with the view taken by Starling, J., 
Samibat v, Premji Pragji (1) O’Kinealy J., 
in the dissenting judgment, doubted the 
correctness of that decision. For my own 
part, speaking with all respect to the eminent 
Judges who have adopted the contrary opin- 
ion, I think that that Judge’s doubt was 
well founded. Again Jenkins, C. J, says 
“that the decision in Samibat v. Premji Pragji 
(1) has met with the approval of Farran, C. J, 
in Ghellabhat Atma Ram v. Nandubai (4).” 
The passage referred to, however, is merely an 
obtter dictum. ‘So, too, in the case of Laksh- 
mana Ohetti v, Ohinnathambi (5), in which Sir 
Lawrence Jenkins says that Mr. Justice Star- 
ling’s view, if not affirmed, certainly was not 
rejected, the most that can be said is that the 
Judges therein an obiter dietum seem to have 
approved of it. Itis perhaps worth nothing 
that the submission to arbitration in Pragdas 
v. Girdhardas (2) was made before the Indian 
Arbitration Act had come into force. I do 
not myself think that that circumstance 
materially affects what seems to me the funda- 
mental principle of the decision. The learned 
Chief Justice says: “ First it is said Chapter 
37 of the Civil Procedure Code, 1882, is an 
exhaustive exposition of the power to refer to 
arbitration pending a suit. Ican findnothing, 
however, in Chapter 37 which invalidates a 
proceeding not in accordance with its provi- 
sions beyond the result that non-compliance 
deprives a party of aright to claim the con- 
requences the Chapter prescribes.” And I 
apprehend that the same process of reasoning 
would apply to any submission to arbitration 
which does not comply with the requirements 
either of Chapter 37 of the Civil Procedure 
Code or of the Indian Arbitration Act IX of 

(3) 24 C. 908. 

4) 21 B. 386, 

24 AL 326, 
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1899. But it seems to mo that where a spe- 
cial procedure is provided for extraordinary 
extra-judicial methods of settling disputed 
claims, it must have been the intention of the 
legislature that that procedure and no other 
was to be followed. To say that Chapter 37 
was not, before the passing of the Indian 
Arbitration Act, an exhaustive exposition’ of 


.the power to refer to arbitration and that a 


reference to arbitration not made in accord- 
ance with its provisions might nevertheless be 
given much more speedy and peremptory 
effect to by bringing it in under section 375 
for the reason that “non-compliance deprives 
a party of a right to claim the consequence 
the Chapter prescribes ”—seems to me, speak- 
ing withthe greatest respect, a questionable 
proposition. Because the reason advanced to 
support it will, when closely examined, be- 
come, I think, quite inadequate. What is im- 
plied in it is that by not complying with the 
statutory provisions regulating submission to 
arbitration, the worst that can befall a party 
so failing to comply is the loss of some ad- 
vantage that he would have gained by com- 
pliance. But if notwithstanding that.he can 
take the benefit of section 375. so far from 
being in a worse he is in a much better posi- 
tion then if he had been bound by the provi- 
sions either of the Indian Arbitration Act or 
of Chapter 37. In both ‘the latter cases a 
party, who after making a proper submission 


_ if dissatisfied with the award, has a right of 


challenging it before it can be converted into 
a decree or any further action taken upon it. 
Whereas under the principal of Pragdas v. Qir- 
dhardas (2) no sooner has a party made in 
irregular submission, on which an award, no 
matter how full of defects, has been passed, 
than the other party can bring it in under 
section 375 and, without having any objections 
investigated, get a final decree upon it. 
This appears to me, speaking with all proper 
respect, one fatal objection to the principal 
upon which the plaintiff here relies. Another 
objection which I myself feel very strongly, 
though I cannot deny that this toes seem to 
have been present to the mind of other more 
learned and eminent Judges who have never- 
theless no difficulty in overcoming it, is that 
a mere agreement to refer w matter toarbitra- 
tion, cannot logically and without unduly 
straining language, he fairly called an adjust- 
ment of a suit. Nor do I think that that diff- 
culty. is removed by the fact that an award is 
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made. No doubtifthe partiesacceptthe award, 
then the agreement to refer plus the award 
which they had accepted, would constitute an 
adjustment of the suit by a lawful agreement. 
But mere submission to arbitration cannot, I 
think, be carried further than a step towards 
the adjustment of a suit. The difficulty is 
dealt with in Pragdas v. Girdhardas (2). The 
learned Chief Justice, relying upon Ivevesley 
v. Gilmore (6), says: “Bunt every submission 
to arbitration implies an obligation to per- 
form the award of the arbitrator : so that here 
there was an agreement to perform the award 
in adjustment of the suit, and that is an ad- 
justment of the suit by agreement.” One obvi- 
ous objection to that reasoning is that it does 
away at once with the necessity for all the spe- 
cial procedure prescribed in the Indian Arbitra- 
tion Act and Chapter 87 of the Civil Proce- 
dure Code. Forifthatprinciple be uniformly 
sound and accepted, parties submitting to 
arbitration would be under an implied promise 
to accept the award, whatever be its nature 
and however it has been arrived at. That is 
in fact what they are obliged to do by apply- 
ing the principle in the same mannerin which 
it has been applied in those cases, so as to en- 
able a party wishing to enforce the award to 
do so directly under section 375. It would 
be easy to pursne this analysis further by 
way of explaining and justifying the doubts 
I feel about the correctness of the decision in 
Pragdas v. Girdhardas (2). But, as I have 
said, unless I can distinguish 
present case, I should undoubtedly feel myself 
bound to follow it. There is, however, one 
passage in the learned Chief Justice's judg- 
ment, which does, I think, warrant me in 
saying that this is a different case. He says: 
“it is conceded and I must assume correctly, 
that under the special circumstances of the 
case the submission is valid.’ I will not 
panse, as I might do, to amplify the implica- 
tion contained in these words beyond saying 
that notwithstanding what has preceded, the 
learned Chief Justice evidently thought that 
a submissign to arbitration, before it can be 
treated as an adjustment of the suit, must be 
“valid,” that is to say, made in conformity 
with the law governing arbitration proceed- 
ings. I need not further dwell upon the 
difficulty which an accurate analysis of what 
is herein implied might introduce in logically 
and consistently interpreting the whole judg- 
(8) L. R. 1 O. P. 570, 
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ment, Itis enough for my present purpose 
to point out that had the learned Chief Jus- 
tice felt any doubt as to the validity of the 
submission, ıb is at least fairly arguable 
whether he would have come to the conclusion 
he did. In that case, as indeed-in all the 
other cases to which it vefers, there was a 
written submission. It is true that, at that 
time, the Indian Arbitration Act was not in 
force, and that presumably as this submission 
was held not to fall within the scope of Chap- 
ter 37, there was no statutory need fora written 
submission. Now, however, section 4 of ihe 
Ind n Arbitration Act requires that wherever 
tha Act is in force, submission to arbitration 
mut: be in writing. In the present case there 
has been no such written reference or sub- 
mission, I am not denying ‘that this is a 
technical rather than a substantial distinc- 
tion because, from Mr. Modi's record, it is - 
quite clear that what he wrote down in the 
present case fairly and fully expressed all the 
wishes and intentions of the parties, and had 
they signed his notes, there would have been, 
to all intents and purposes, a written submis- 
sion of the kind required by law. As the 
facts stand, there has been no legal and valid 
reference to arbitration at all. Mr. Modi’s 
award, therefore, (for it really is an award 
and nothing else), has no legal foundation, 
and can, therefore, haveno legal consequences. 
That, think, is sufficient, in the view I take 
of section 375 and of the decisions upon it, 
to relieve me from the necessity of following 
against my own judgment the majority of 
those decisions. As, then, there has been 
no reference to arbitration and no award, what 
adjustment of the suit can there be to which 
I am asked to give effect under section 375? 
It appears to me that there can be absolutely 
none. I come to this conclusion with great 
reluctance because it is clear that all the merits 
are on the plaintiff’s side. There can be no 
question that all the parties did authorise Mr. 
Modi to settle their disputes and did agree to 
accept his decision as finally binding apon 
them. When, however, that decision came to 
be known, the defendant No. 6 repudiated it 
He has thus gone back upon his own distinct 
undertaking and I cannot pretend that I 
feel the least sympathy with him because 
he has succeeded upon a highly tech- 
nical point. Indeed I feel so strongly 
in this matter that although he is here 
nominally successful, I shall order him 
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to pay all costs which may have been incurred 
from the date on which all parties, including 
himself, agreed before Mr. Modi, that he 
should finally decide their disputes, up to 
the date of the final order npon this motion. 

Upon these terms I direct that tha motion 
be dismissed and that the matter be referred 
back to Mr. Modi to take it up as and from 
the date upon which the parties agreed to 
“ make him their sole arbitrator. 

Special Commissioner to pay the costs of 
the other parties out of the share of defendant 
No. 6. 

Motion dismissed and matter referred back. 


CALCUTTA HIGH COURT. 
Reraucar Crvm Arrran No. 390 or 1907. 
March 11, 1909.. 

Present :-—My Justice Doss and Mr, Justice 
Richardson. 

H. MATHEWSON AND ANOTHER— DEFEND- 
ANTS —APPELLANTS 

versus ; 
SRI SRI RAM KANAI SINGH DEB— 


PLAINTI#e—RESPONDENT. 

Purty— Suk Jor possexaivit-mslssignee pendente lite 
should nat be jorned—Cancellation of permarent lease 
and possesion, suit for——Notice to quit not necessary to 
be queen ta dafendart before xut—Eraud, lease obtained 
by, not vod but rordable—Chota Nagpur Eroumbered 
Hatates Avt (VI af 1876 as amended by Act V of (884), 
a7, 17 and 18—— Manager's power to grant per- 
petual leaxe—Coranant—Lialility—Notice af elaam— 
Liubility sitisfied by manager without noelico—Pro- 
prieors vight of suit—Power of manager to demise in 
perpe uty without consent of proprietor—Rule against 
perpetnulirs, when applic chie—Curenant whether person- 
u! pr reas with lond—Tests— Whether evvanant Linds 
the land-—Whether it affects nature, quality or valne of 
lund—Suit for apecifie performance of coverarnt—Limite 
atin cet (XV of 1877), Seh. IT, Article 118— 
Tune runs from date of refusal of perfurmance— Considai - 
hun Jor ara sufierent conaideratwn for all cocerants 
in it, 

In n suit for possession of land, an assigneo of the 
land pandzate lite shonid not be joined as a party, as 
he would be bound by the decree mm the snit, 

Where tho plaintiff sued for the recovery of Aha» 
possession after cancellation of n permanent lease 
granted by the manager of the plaintiff's estate under 
the Chota Nagpur Encumbered Estates Act, on the 
ground that it was obtained by the lesseo by frendu- 
lent misrepresentation Weld, that the plaintiff was not 
bound to give the defendant, the lessee, any notice to 

uit before the institution of the su /’rewdent and 
rovernor af Magdalen Hospital y Knotts, R. 4 App, 
Cas 324, Due d Rigge v. Bell 5 TN 4$71;2 R R. 
642 and {huitun Singh v. Sadhari Monim, 50 L J, 
2, rcferred to, 

Tlaverndia Nuuamy T. D. Moran, 15 0. 40; Suad 
Ahamed v Ganga Charan, 9O. W.N. 460; and Lala 
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Majlis, Sahat v, Mussammat Narain Bibi, 7 0. W.N. 
90, di \inguished. . 

All iso obtained by fraud ig only voidable by the 
leasor, ‘nd not void ab enitro, 

Unc r section 17 of the Chota Nagpur Encambered 
Estates Act as amended by Act V of 1884, the manager 
has no absolute power to grant a lease in perpetuity. 
That section does not enable him to do any act which 
is demonstrably injurions to the interests of, tho 
estate. 

Muhammad Mumtaz Ali y Farhat Ali, u. R 
28 I A 190 238 A 304, referrod to. 

The grant of a lease in perpetuity by the manager 
without a bonus and not for the purposes of reclama- 
tion of any waste land or other purposes of a similar 
kind cannot be justitied as an act done in the course 
of prudent management of the estate. 

Assuming that a covenant in an jara lease by a 
proprietor to oxecute a mokaneri lease of cortain lands 
within the leasehold for certain purposes, is a liability 
within tho meaning of that word in section 7 of the 
Chota Nagpnr Encumbered Estates Act, notice of the 
claim was not necessary to bo given to the manager 
in the manner ond within the time prescribed by the 
Act, because the manager when he assumed manage- 
ment of the estate which was at she time under 
ara must be deemed to have received under the law 
constructive notice of the lessee’s mght to claim tho 
mokarari lease undor the covenant in the jaru lease. 
RBaruhardt v, Greershields, 9 Moo. P. C. 18, referr- 
ed to 

It docs not follow from section 7 of the Act that if a 
manager without any notice as required by that section 
satisfies a debt or liability, the proprietor can, after 
the restoration of the estate to him, bring a suit to 
recover back the money so paid, or annul any deed 
executed by the manager im fulfilment of that hability, 
merely on the ground of absence of notice. 

Under the Chota Nagpur Encumbered Estates Act, 
as amended by Act V of 1884, the manager is entitled 
to sell or demise in perpetuity without the consent of 
the proprietor. Therefore, a lease in perpetnity grantéd 
by the manager, which is othorwise valid, is mob tho 
less binding on the proprietor because he was no party 
to it or that it was granted without his consent. 

The rule against perpetnities applics only to future 
interests in Jand, which may, by any possibility, be 
capnble of vesting beyond the legal hmit of perpotuity. 

Where there was a covenant in an yura lease 
to tho offect that “if out of the ijara mahal you 
should require any land for the purpose of erecting any 
indigo factory, exfchery house ete , 1 shall grant you a 
mokarart pati”, and there was also this condition 
that “after the expiration of the jet, you shall have 
no right to the ijara mahal”; held, that the clause 
contained a restriction not only as to the area out of 
which the wekaran was to be granted, if required, but 
also a restriction ns to time, that the operation of the 
covenant was confined to the term of the zjara lease 
and that it did not contravene the rule against 
perpetuity. 

The indigo factory and the cutehery house having 
becn erected before the grant of the permanent lease 
according to the covenant stated above; Held, that it 
would bo inequitable and fraudulent for the covenantor 
to refuse to perform the covenant on the ground that 
tho mokura i was not required for any of the purposes 
specificd in the covenant in the sense that such pnr- 
poses were to be carried out after its exeoution, 
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because in reality it was required to secure a Jegul 
foundation for the poascasion of the land already taken, 

Firrall v. Daoerpnt, 3 Gf 368+ 8 C. on appeal 
8 Jur N. N 862, Howard v Patent Trary, Cali, R. 
33 Ch D 155, referred to 

The New Beerbhum Coal Co, v, Baluram 
L R.7I A 107; 6 C. 932, diatmgushed. 

{l-l} also, that the covenant waa not personal, bur 
ran with the land, and, therefore, the assignee of the 
covenuntee is entitled to enforce its Apecilic perform- 
ance. 

Wardall y, Cutton, (1905) 2 Ch 257; Th L.J. Ch 
555; 93 L T. 257, 54W. RT, 21T L R 58L dir 
tinguished, 


Mahatu, 


Kerry Diy, Ve Pa Se 112+ 53 Am. Dee 526 
Liftan y Nagle, 9 Cah, 662. 70 Am Dec 678 
Blaheman y Miller, 136 Cah. 188+ 89 Am St. Rep 


120 and House v, Juckvon, 24 Ong. 89, 32 Pac 1027, 
referred to 

One test whether the burden of a covenant runs 
with the land or not.is whether sch eorenant in its 
inception binds the land If xt does, it runs with the 
land. 

Rogers v Toseqon?, (1900) 2Ch 388; 69L J. Ch 
652,83 L T. 186,43 W R 659, referred to. 

Another test is whether the covenant affects the 
nature, quality or value of the Jand 

Dytiny Forster. (1909) A. C, 98 followed 

An ijara lease with a covenant for a sok rare is 

doubtedly more valuable than, it would be without 
dick 8 covenant which, therefore, runs with the land 
In a suit for the specfie performance of the cove- 
ant, time would not run against the covennantees or 
their assigns unless there were demand on -their part 
ahd refusal on the part of the covenantor or his 
gna. 

The loan for which the yard lense was granted ir 
a Bullicient consideration for cach and every one of the 
covenants ou the part of the lessor Hence the cove- 
nait in question is not void for want of considration 
ppeal from the decree of the Sub-Judge 
of (Manbhoom, dated June 20, 1907. 

v. Hil, Counsel, and Babus Jogesh 
Chandra Roy and Ratan Chand Boral. for the 
Appellants. 

Dy. Rash Behary Chose and Babus Digambar 
Chattirjt, Khethra Mohun Sen and Mohini 
Mohan Chatterji. for the Respondent. 

: Judgment, 

Doss, J.—The suit out of which this appeal 
arisesiwas brought by the plaintiff. who is 
proprietor of Pergunnak Barabhum in the 
District of Manbhoom, to recover khas po- 
ssession of certain lands after cancellation of a 
mourast’ mokerart lease (which for brevity’s 
sake shall, hereafter, be referred to ag 
t nya . 

“mokarari ©) executed in favour of defendant 







p, 1 hr the manager under the Encumbered 


Act, shortly before the estate was 
to the plaintiff. The lease bears date, 
May 1908 and ia for 241 beyhas odd of 
22 bighas odd is situated in mauza 
azar and 19 bighas odd in manza 
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Machar: nnd the annual rental for the same is 
Rs. 100. The circumstances under which 
this lease was execnted are these:—On the 
27th February 1883, a Raja Brojo Kishore 
Singh, the father of the plaintiff, in consider- 
ation of a loan of Rs, 60.000 advanced to him 
by R. Watson and Co., gave them an cara, 
lease fora period of 21 years, at an annual 
rental of Rs. 20.000 commencing from the 
beginning of the year 1290 Fuslee (which 
corresponds to the 28th September 1882) and 
terminating with the end of the year 1310 
Fualee (which corresponds to the 9th Sep- 
tember 1903), of a large portion of Perguunah 
Barabhum situated on the north of a certain 
black line delineated m the survey map of the 
Pergunnah, save and except certain parcels 
specified in the lease. Under that lease the 
lessor agreed, amongst other things, to grant 
to the lessees, their heirs and representatives, 
during the currency of the lease, a putni lease 
of a portion of the Perguunah situated on the 
south of the black line mentioned above with 
the exception of certain manzeas, and the lease 
also contained the following covenant on the 
part of the lessor. “If out of the tijara 
mahal you require any land for the purpose 
of erecting any indigo factory or silk factory, 
ov excavating any bandh or tank, or for con- 
struction of any eufchery house, I shall grant 
you a mouras! mokarart patta for it on proper 
rent.” This covenant forms, as will be seen 
later, the root of the controversy between the 
parties. Noon after obtaining this lease 
R. Watson and Co. proceeded to construct on 
that portion of the ‘jaa mahal measuring 
abont 200 biyhas or thereabouts, (which by 
reason of subseynent ocenpation by them, has 
borne the appellation of Shahebdanga), 
indigo vats, indigo factory building, a katcha 
bungalow, amla`s quarters, servants’ quarters, 
ete. : and about the year 1886 erected a pucca 
bungalow They also planted gardens and culti- 
vated indigo on certain portions of the land. 
On the 8th Mareh 1885, R. Watson and Co., 
obtained from the plaintiffs father a putni 
patta in respect of the maunzas of Pergunaah 
Barabhum situated south of the black line 
mentioned above in pursuance of the terms of 
the covenant in that behalf contained in the 
leage, at an annual rental of Rs. 4,500 and 
on payment of a bonus of Rs 30.000. About 
4 years later, ie. in March 1899, Pergunnah 
Barabhum was taken over under the Chota 
Nagpur Eucumbered Estates Act for the 
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purpose of liquidating the debts and liabilities 
with which that estate had become heavily 
burdened, and the Deputy Commissioner was 
appointed as manager under the Act. Ri Wat- 
son and Co. having, onthe 25th August 1887, 
been incorporated as a limited company under 
the name and style of R. Watson and Co. 
Limited, the former assigned all their rights 
and interests in Pergunnah Barabhum, inolud- 
ing their rights under the tyara and the putni 
leases, to the latter company by an Indenture 
bearing date the 26th May 1890; R. Watson 
and Co. Ld. again by a similar Indenture 
dated the 15th April 1896 re-assigned all its 
rights and interests to defendant No. 1, H. 
Mathewson. The plaintiff's father died on 
the 22nd July 1900. As the jara lease was 
approaching its termination, H. Mathewson on 
the 25th June 190] applied to the Deputy Com- 
missioner, as manager under the Kncumbered 
Estates Act, for a mokarart lease of the Shaheb- 
danga lands in pursuancé of the covenant in 
the lease the terms whereof I have already 
quoted, and on the 25th May 1903, the 
Deputy Commissioner with the sanction of 
the Commissioner of Chota Nagpur Division 
executed in favour of H. Mathewson a 
mokararí lease in respect of 241 bighas 6 
cottahs 15 Chittaks of land at an annual rental 
of Rs. 100 after the Board of Revenue had 
previously on the 20th April 1908 rejected 
the petition of the plaintiff objecting to the 
grant of the mokarari lease. On the Ist 
October 1905, the estate was released from 
the operation of the Encumbered Estates Act 
and was vestored to the plaintiff. The pre- 
sent suit was brought on the 24th May 1906 
against defendant No. 1 alone. With regard 
to the 222 bighas out of lands covered by the 
mokarart lease and which are situated in 
mauza Bara Bazar, the plaintiff in his 
plaint alleged that they formed part of the 
lands excepted from the tjara lease, that they 
were used for holding certain religious 
festivals thereon and that the defendant No. 1, 
by fraudulently misrepresenting to the 
Deputy Commissioner that they were included 
in the tjara lease and that under the terms of 
that lease they were entitled to get a 
mokarart \case of these lands, had obtained 
such lease As regards the remaining 
19 bighas of land situated in mauza Machar, 
the plaintiff alleged that they were not re- 
quired for any ofthe purposes for which the 
lessees under the covenant in the wara lease 
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were entitled to have a mokarart thereof, 
The defendant No. 1 in his written statements 
objected that the suit could not be maintained 
without a previous notice to quit; denied 
that the lands, comprised in the mokarart lease 
granted to him or any portion thereof, formed 
part of the lands excepted from the tjara 
lease ; and averred that the Deputy Commis- 
sioner, the Commissioner of the Chota Nagpur 
Division and the Board of Revenue, after 
hearing the objections raised by the plaintiff 
to the grant of the mokarar: lease, and after 
a full and complete enquiry, and after satis- 
fying themselves that these lands were outside 
the excepted lands, had granted a mokarart 
lease and he submitted that under the terms 
of the covenant in the fjara lease the lessees 
or their representatives were entitled to have 
a mokarart lease of the lands in suit. 

As the defendant No. 1 in his written 
statement stated that he had sold his” rights 
in the property to the Midnapur Zemindary 
Company Limited, the plaintiff appled on the 
17th November 1906 for addition of the latte 
as a defendant. On that date the Cour 
below added the Midnapur Zemindary Com 
pany Limited as defendant No. 2 in the sul 
and ordered that summons be issued. Th 
defendant No. 2 entered appearance an 
filed a petition asking the Court to treat the 
written statement filed by defendant No. 1 as 
one filed on its behalf also. 

The Court below has held that it was 
necessary for the plaintiff to serve on 
defendant any notice to quit; that the l 
comprised in the mokarart lease formed part 
of the lands excepted from the tjara lease and 
that it included lands on which ceytain 
religious festivals are held and certain deities 
are temporarily placed and worshipped ;/that 
before granting the mokarart, the Ddputy 
Commissioner made no judicial enquiry 
whether the lands comprised in it had} been 
excluded from the tjara or whether} there 
were, within the area demised, places where 
certain religious festivals were annually held 
nor did he make any enquiry as *to ether 
the purposes for which the mokargrz was 
given were those which were sanctioned by 
the clauses-in the tjara lease ; that the Deputy 
Commissioner was precluded from granting 
a mokarart, as the claim of the defendant No. 1 
had not been notified as required by section 7 
of the Encumbered Estates Act VI of 1876; 
that even if the Deputy Commissioner had 
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ity to grant a mokarart lease in accord- 
ith the terms of tho covenant, he could 
scifically perform the covenant and execute 
karari on behalf of the plaintif without 
sent and concurrence and that in doing 

| acted ultra vires. The Court below also 
that the covenant in pursuance of which 
karari had been executed was void for 

of consideration ; that it was vague and 
rtain ; that if specific performance there- 
a been sought, it would have been refnged. 
he ground of laches and hardship ; that 
defendant No. 1 was not the assignee of 
fovonante and, therefore, could not have 
med specific performance; that if a suit 
specific performance had been brought, it 
hid have been held barred by limitation ; 

\t the annual rental, for which the mokarari 

{s granted, was below the prevailing rato 

d that the defendant No. 1 in obtaining 

4s mokarari had been guilty of fraud and 

usrepresentation. But as the buildings had 

een erected and other improvements had 
been made during the period of the tjara 
lease, (and probably on the faith of the afore- 
said clause), the Court below was of opinion 
that the defendant was entitled to get compen- 
sation in respect thereof and it assessed such 
compensation at the sum of Rs. 5,000. The 
Court below accordingly set aside the snokarari 
lease and gave a decree to the plaintiff for 
possession of the lands in suit subject to pay- 
ment by him to the defendants of a sum of 
Rs. 5,000. 

From this judgment the defendants Nos. 1 
and 2 have appealed. The plaintiff has 
filed a cross-objection in respect of the um 
of Rs. 5,000 and has also claimed thi ‘ein 


fre ` mesne profits which are approximately la. l at 
4 
| Rs. 500. 


The first contention raised on behalf of the 
appellant is that as defendant No. 2 was 
a(lded as a party more than three years after 
the institution of the suit, as against him it 
is barred by limitation. In support of this 

kal contention, reliance has been placed upon two 
recent Full Beach decisions of this Court, one 
in the case of Abdul Rahman v. Amir Ali (1), 
and the other in the case of Ram Kinkar 
Biswas v. Akhil Ohandra Chaudhuri (2). In the 
first mentioned case which was a suit by a 
mortgagee to enforce a mortgage bond, the 
assignee pendente lite of the original plaintiff 


1) 34 0. 612. 
2) 85 0, 619. ` 


was after the expiry of the period of limit- 
ation substituted for the latter whose name 
was thereupon expunged from the record. 
The Full Bench held that the suit was barred 
under section 22 of the Limitation Act XV of 
1877, as the assignee had been brought on 
the record after the period of limitation appli- 
cable to the snit had expired. In the 
second case cited, which too was a suit on a 
mortgage, the transferee before suit of a 
portion of the mortgaged property was added 
as a defendant after the expiry of the period 
of limitation. The Full Bench held that the 
suit as against him was barred under section 
22 of the Limitation Act. Ido not think 
that the last mentioned case is applicable, as 
the newly added defendant in that case had 
acquired his right to the mortgaged property 
prior to the institution of the snit. The same 
remark applies to the case of Imam Ali ~v. 
Batj Nath Ram Sahu (8), which also was cited 
on behalf of the appellant. But in my opin- 
ion the ratio dectdend? of the ruling in the 
first mentioned case governs the present case 
though the facts are not precisely similar. 
Section 22 of the Act in express terms applies 
equally to the addition or substitution of a 
defendant after the expiry of the period of 
limitation. It was pointed out to us by the 
learned Vakil for the respondent that the 
defendant No. 2 was not a necessary, but only 
a proper party to the suit, and that when he 
was added as defendant he was added in the 
same way as beneficiaries are added as parties 
insuitsundersection 437, Civil Procedure Code, 
between a trustee, executor or administrator 
and a third person, regarding property vested 
inthe former, and that when a person is 
added merely as a proper party, in the course 
of the suit, though after the expiry of the 
period of limitation, section 22 of the Limit- 
ation Actoughtnot to apply. In support of this 
argumentour attention was called tothe cases of 
Ravji Appaji v. Mahadev Bapuji (4) & Guruvayya 
Gouda v. Dattatraya Anant (5). decided by 
the Bombay High Court. Jn those two cases 
certain persons were added as co-plaintiffs 
after the expiry of the period of limitation, 
the omission of whom from the suit when it 
was instituted was not a fatal defect in the 
constitution thereof. If was held that section 
22 did not apply to the case. The view teken 

3) 10 0. W. N., 651; 830, 618, 

i 22 B. 672, 

5) 28 B. 11. 
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in these two cases is opposed to the interpre- 
tation put on section 22 of the Limitation 
Act by the decision of the Full Bench in 
Abdul Rahman v. Amir Alt (1) which, we ave 
bound to follow. The point, however, has 
ceased to be of importance owing to a change 
in the wording of the corresponding section 1 
the new Limitation Act LX of 1908, by which 
the anomaly has been removed. But though 
at the time when the defendant No. 2 was 
added as n party, the suit as against him was 
barred, 1t was conceded in argument that as 
an assignee pendente lite, the defendant No. 2 
would be bound by nny decree that might be 
passed in this suit. Tn the circumstances of 
the case, I think that the name of defendant 
No. 2 was unnecessarily joined as a party, and 
T direct that his name be struck out from the 
record. 

It has next been contended: on behalf of the 
appellants that the suit was not maintainable 
withont a previous notice to quit being served 
upon defendant No. 1, andthat as no such 
notice has been given, the swt ought to havo 
been dismissed. It was said that even if the 
mokaiart lease might be invalid, yet an 
independent tenancy from year to year was 
created between the manager under the 
Encumbered Iistates Act, and defendant No. 1 
by the payment and acceptance of rent under 
the mokararz, and that unless ‘and until such 
tenancy was determined by a valid notice to 
quit, the suit conld not be maintained. In 
-support of this contention reliance was placed 
upon the opinions of the Law Lords in the 
case of President and Covernors of Magdalen 
Hospital v. Knotts (6). Reference was also 
made to the case of Due d. Rigge v. Rell (7), 
and to the notes to that case in 2, Smith's 
Leading Cases 10th Edition, pp. 117 and 118, 
and further to the cases collected in Tudor's 
Leading Cases on Real Property, 4th Edition, 
pp. 21,22, in support of the proposition, stated 
in the text that “ifa person enters under a 
lease void for some cause, such as non-com- 
pliance with the Statute of Frauds, although 
at first he would only be a tenant-at-will, on 
payment of rent he may, by presumption or 
implication of law, become a tenant from year 
to year” The opinion of Lord Selborne An 
the President and Governors of Magdalen Hos- 
pital v. Knotts (6) was followed in the case of 
Chaitan Singh v. Sadhait Monim (8), but was 

(6) L. R. 4A. C. 324. 


(7) 6T R 471; 2R R.6842. (8) 60. L. h 02 
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dissented from in the case of Sha 
Nandi v. Abhiram Goswami (9), w 
held that possession of the lesse 
void lease is adverse to the lessor 
date of the lease, even though the 
have continued to pay the rent rebi, 
the case of Lala Majlis Sahai v. 
Narain Bibi (10), the father of t 
withont any authority granted 
lease in favour of defendant No. 1, 
upon entered into possession. Subs 
guardian of the plaintiff, who had 
appointed by the Court when the 
a minor, had sued the defendants f 

of rent and had accepted the su 
This act of this guardian in acceptin 
was held binding upon the plaintiff), , 
sufficient to create a tenrncy fromil\y 
year, which could only be determi | 
proper notice to quit. On the other hi) 
cases of Harendra Narain Singh Oho 
T. D. Moran (11), Stgjad Ahame 
dhury v. Ganga Charan Ghose (12) 
Majlis Sahai v. Mussammat Narain Bib 
were relied upon on behalf of the resp 
In the first of these cases all that wa 
was that a lease in perpetuity, which 
by reason of its having been granted 
certificated guardian without the sanc 
the District Judge, aa required by sectio 
Act XL of 1858, could not be held to + 
as a lease for aterm of years. In the 
case, the plaintiff sought to recover pos 
not on the ground that the defenda: 
them tenant and that he had incurred 
ure, but on tho ground that he was 
their tenant and the defendant also sa 
he was never a tenant of the plaintiff's. 
1t is clear that in that case tenani 
neither alleged nor denied, and the q 
for determination’of a subsisting tens 
notice to quit did not arise. As rega 
last two cases cited by the responden 
clear from the facts just stated that + 
not touch the present case; nor do I 
that the cases cited on behalf of the apy 
can be held to govern the presqnt case 
present suit is essentially one to 
possession of certain lands by setting 
mokarari lease granted by the manage) 
the Encumbered Estates Act on the 


(9) 88 C 611 
(10) 7 0. W. N. 90. 
ay 15 O. 40. 
o 2) 9 0. W. N. 480. 
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that it was obtained by the lessee by fraudu- 
lent misrepresentation. The mokarari lease 
is impugned not on the ground that the 
manager in granting the lease acted ultra vires 
and that it was consequently void, but on the 
ground that it was obtained from the mana- 
ger by means of fraud. A lease obtained by 
fraud is only voidable by the lessor and not 
void ab initio, It is valid and binding 
between the parties until it is avoided. 
When rent is paid under a void lease which 
by the very hypothesis creates no legal rela- 
tion between the parties, the payment of rent 
is not referable to the lease at all, but isa 
distinct and independent act which proprio 
vigore establishes a tenancy by legal implica- 
tion. When, however, rent is paid under a 
voidable lease, the payment of rent is under 
the lease and is in satisfaction of the recurrent 
obligation arising out of the legal relation 
created by the lease. So long as the legal 
relation is not dissolved, the obligation to pay 
rent continues. Onthe other hand, as soon 
as that relation is determined the obligation 
to pay rent which is dependent on the con- 
tinuance of such relation ceases and the pay- 
ment of rent made in fulfilment of such obliga- 
tion must, thenceforth, necessarily cease to 
have any legal effect. It follows, therefore, 
that if the mokararé lease is cancelled on the 
ground of frand, the lessee cannot resist 
delivery of possession of the demised land to 
the lessor on the ground that despite the 
cancellation and delivery up of the lease, there 
is yet a subsisting tenancy outstanding which 
entitles him to retain possession of land until 
such, tenancy is determined by proper notice to 
quit. I think, therefore, that this contention 
of the appellant must fail. Jt was also con- 
tended by the learned counsel for the appel- 
lant that under section 17 of the Chota 
Nagpur Encumbered Mstates Act as amended 
by Act V of 1884, the manager had absolute 
power to grant a lease in perpetuity im con- 
sideration of a fine or even without any fine. 
On the other hand, it was pointed out to us 
by the respendent that the power of alienation 
by way of mortgage or by sale conferred on 
the manager by section 18 of the Act is 
qualified by the condition that he has power 
to do soonly in case. money is required for 
the settlement of the debts and liabilities of 
the proprietor. 

It was urged that if the manager's power 
is subject to this qualification in the case of 
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a mortgage ora sale, it ought a fortiori, to be 
subject to a similar qualification in the case 
of a demise in perpetuity, with or without 
fine. of all or any part of the property under 
his management and that the very purpose 
and the object ofthe Act, which is to discharge 
the debts and liabilities of the proprictor and 
to set him up in an unembarrassed state, 
clearly indicates that the power of the manag- 
er should be circumscribed within the hmits 
defined by such purpose. 

Our attention was also drawn to the fact 
that under section 17 of the Act, the power of 
the manager is subject to the rules framed 
under section 19 of that Act. and one of thexe 
rules, namely Rule No. 3, provides that an 
Eneumbered Estate should be administered 
in accordance with the general rules for 
Wards’ Estates as far as practicable. The 
provisions of section 18 of the Court of Wards 
Act (IX of 1879). which empower the Court 
of Wards to grant leases or mortgageor sell 
any property under its charge and “` do all 
such other acts as it may judge to be most for 
the benefit of the property and advantage of 
the Ward,” were also referred to. 

T think the contention of the respondent is 
sound as being in consonance with the declared 
policy and object of the Act. Though section 
17 of the Act is apparently wide in its terms 
and though it probably confers on the manager 
a somewhat large measure of discretion for 
the management of the estate, I do not think 
it enables him to do any act which is demons- 
trably injurious to the interest of the estate. 
In Muhammad Mumtuz Ali Khan v. Farhat 
Ali Khan (13), their Lordships of the 
Privy Council observed “ that the Court of 
Wards has of course all the ordinary powers 
of a guardian over a Ward's property, supple- 
mented by certain’ additional powers given by 
statute ;” and they held that the words,” and 
to do all such other acts as it may judge to be 
most for the benefit of the property and the 
advantage of the disqualified proprictors,” in 
section 172 of the Oudh Land Revenue Act 1876, 
did not confer upon the Court of Wards the 
power of making assignments in perpetuity of 
certain villages out of the Ward’s Estate in 
lien of maintenance, payable out of the estate 
to certain persons, inasmuch as such assign- 
ments amounted to a voluntary alienation in 
perpetuity of the Ward’s Estate. The execu- 
tion of this lease in perpetuity without a 

(13) L. R. 28 I. A. 190; 23 A. 804, 
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bonus, and that not for the purposes of recla- 
mation of any waste land or other purposes 
of a similar kind cannot be justified as an act 
done in the course of prudent management of 
the estate. The validity of this mokarart as 
an act within the ambit of the power of the 
manager must, therefore, rest upon the cove- 
nant in the ijara lease and that covenant 
alone. Consequently if the mokarari lease em- 
braced any one or more of the excepted 
parcels, it would, in my opinion, be beyond 
his competence and indeed, Mr. Clark, the 


Deputy Commissioner in his evidence, admits: 


that he would not have granted the mokarart if 
he had known that H. Mathewson was not 
entitled to have it under the terms of the 
sjara. 

This leads me to the consideration of the 
question, whether the mokarari lease in point 
of fact includes any one or more of the ex- 
cepted parcels or any portion thereof. [His 
Lordship then discussed the evidence on the 
point and concluded that the whole of the 
disputed land with the exception of a certain 
portion was outside the excepted parcels. He 
then continued :—] 

The whole of the disputed land with the 
exception of the portion on the south being 
thus found to be outside the reserved parcels, 
the next question is whether the Deputy 
Commissioner, as manager under the Encum- 
bered Estates Act, had power, with the sanction 
of the Commissioner, to grant the mokarart 
lease in question. 

It was argued on behalf of the respoulent 
that the manager had no such power, fi sfly, 
because the right of the lessee under the 
covenant to call upon the lessor to execute a 
mokarart lease was barred under section 7, 
Chota Nagpur Encumbered Estates Act (VI 
of 1876), notice of the claim under such 
covenant not having been given to the ma- 
nager in the manner and within the time 
prescribed by the Act, 

Secondly, because the manager was not 
comeptent to execute amokarari lease without 
the consent of the proprietor, that is the 
plaintiff. Thirdly, because if a suit for 
specific performance of the covenant has beon 
brought by the defendant No. 1 against the 
manager, it would have been dismissed for 
the following reasons, namely, (a) that the 
covenant infringes the rule against perpe- 
tunities, (b) that the mokarart lease was not 
required for any of the purposes specified in 
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the covenant, (c) that the defendant No. 1 
was not entitled to the benefit of this cove- 
nant ; (d) that the defendant No. 1 was guilty 
of laches in enforcing the covenant and (e) 
that specific enforcement of the covenant 
would inflict hardship on plaintiff. Fourthly, 
because the area leased out by the mokarart 
was outside the gara mahal and fell within 
the excepted parcels. 

With regard to the first ground, namely 
that the claim was barred under section 7 of 
Act VI of 1876, it was contended that the 
right of the lessee to enforce the covenant in 
question created a corresponding liability on 
thepart of the lessor to perform that covenant, 
that such liability is a lability in the sense 
in which that term is used in that section and 
as it had not been duly notified to the manag- 
er within the time and in the manner 
prescribed by the Act, it had become barred. 
In support of this contention, reliance was 
placed on the case of Jagadis Chandra Deo 
Dhabal v. Satrughan Deo Dhabal (14), in 
which it was held that acovenant by a pro- 
prietor to execute a putni lease was a liability 
whithin the meaning of that word in sec- 
tion 7. 

Assuming that the covenant in this case 
imported on the part of the proprietor a 
liability within the meaning of that term in 
section 7 of the Act, but guarding myself from 
being understood to assent to this view, I am 
of opinion that notice of the claim was unneces- 
sary in the present case, because the manager, 
when hesassumed management of the estate 
which was at the time under tjara must be 
deemed to have received under the law con- 
structive notice of the lessee’s right to claim 
under the covenant in the wara lease the 
mokarar?t lease of any land within the lease-hold 
for certain purposes. In Baruhardt v. Green- 
shields (15), their Lordships of the Privy 
Council thus observed :—‘‘ With respect to the 
effect of possession merely, we take the law 
to be, that if there be a tenant in possession 
of land, a purchaser is bound by all the 
equities which the tenant cowld enforce 
against the vendor, and that the equity of the 
tenant extends not only to interests connected 
with his tenancy, as in Taylor v. Stibbert (16), 
but also to interests under collateral agree- 
ments as in Dantels v. Davison (17), Allen v. 

oe 33 0. 1065. (15) 9 Moore's P. O. 18. 


= 2 Ves. (Jun) 437. 
(17) 16 Ves 249. 
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Anthony (18), the principle being the same in 
both classes of cases, namely, that the posses- 
sion is notice that he has some interest in the 
land, and that a purchaser having notice of 
that fact is bound, according to the ordinary 
rule, either to enquire what that interest is, 
or to give effect to it, whatever it may be.” 
Then again assuming that notice of the 
claim ought hare been given, I think that 


asthe proy appealed to the Commis- 
sioner aga, order of the Deputy Com- 
missioner. hich he held that the 
mokarar’ ‘be granted and that as the 
Commis .eld the order of the Deputy 
Commi ch order is, under section 
10 of final and the matter cannot 
be re, a suit. Huthermore, the fifth 
para; stion 12 of the Act as amended 
$ 1884, which tster alia enacts 

t and liabilities barredby sec- 

n restoration. of the estate to the 

revived, necessarily implies that 

ability which is barred under sec- 

X extinguished, but that so long as 

n i atinues under the operation of 
{the remedy only is barred, the right 
subsisy In my opinion, it does not follow 


from sectio.. 7 that if the manager without any 
notice, as required by section 7, satisfied a debt 
or liability, the proprietor could, after the 
restoration of the estate to him, bring a suit 
to recover back the money so paid, or annul 
any deed executed by the manager in fulfil- 
ment of that liability and do so merely on the 


` ground of absence of notice. 


This contention must, therefore, fail. 

As regards the second ground, namely 
that the manager could not grant a lease 
without the consent of the proprietor, I 
think it is equally unsustainable. Under sec- 
tion 18, para. 3 of Act VI of 1876, (before it was 
amended by section 8 (a) of Act V of 1884), 
the power of the manager to sell any portion of 
the property was expressly made subject to 
the qualification, that he could do so, only, 
“ with the previous consent of the holder of 
the property gnd of the person (being of 
full age), who would be his heir if he died in- 
testate,” whereas under section 17 of the same 
Act, (before it was amended by section 7 of 
Act V of 1884), the power of the manager to 
demise any part of the property for a period 
not exceeding twenty years, was not aubject 
to any such qualification at all, Itis clear, 

(18) 1 Mer, 282. 
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therefore, that under Act VI of 1876, the 
manager had the power to demise any part 
of the property for a period, not exceeding 
twenty years withont the consent of the 
proprietor. 

The Amending Act V of 1884 has removed 
the restriction on the power of the manager 
to sell and has, at the same time, empowered 
him to demise in perpetuity; so that the 
manager is now entitled to sell or demise in 
perpetuity without the consent of the pro- 
prietor. 


The learned Vakil for the respondent 
referred us to an unreported judgment inthe 
case of Tikutt Todal Narain Stngh v. Gopal 
Chandra Sen, being appeal from order No. 406 
of 1895, decided by this Court on the 3rd 
December 1896, which laid down that it is 
the propristor and not the manager under the 
Encumbered Estates Act who has the right to 
bring a suit to recover possession of immov- 
able property. 

It is not clear from the judgment what the 
nature of the suit in that case was, but assum- 
ing that it was a suit for possession of 
immovable property, it doer not follow from 
this decision that a lease granted by a 
manager is not valid, unless the proprietor 
joins inthe lease or gives his consent to the 
granting ofthe lease. The language of the 
section appears to me to be too clear and 
explicit to be overridden by an inference 
drawn from the right of the proprietor to 
bring suits in certain cases while the estate is 
subject to the operation of the Act. 

It is further insisted that inasmuch as all 
that is vested in the manager under section 2 
of the Act is the “ management of the im- 
movable property,” the ownership still con- 
tinues in the proprietor and that unless the 
proprietor concurs in the lease by the manager, 
it is not binding upon the former. 

This argument assumes that during the 
period the estate is under the operation of 
the Act, the proprietor possesses the power 
of concurring in the lease. Clause 3 (a) of 
section 3 of the Act which deprives the 
proprietor of his power to mortgage, charge, 
lease or alienate his immovable property or 
part thereof, clearly negatives the existence 
of any such power. It follows, therefore, 
that a lease in perpetuity granted by the 
manager which is otherwise valid is not the 
less binding on the proprietor because he was 
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no party to'ib or that it was granted without 
his consent. 

With regard to the first branch of the 
third ground, namely, that if a snit for 
specific performance of the covenant had been 
brought by the defendant No.1 as against 
the manager, it would have been dismissed 
on the ground that it infringes the rule 
against perpetuities, it is necessary to observe 
at the outset, and this was also admitted on 
behalf of the respondent, that therule applies 
only to future interests in land. which may, 
by any possibility, be capable of vesting 
beyond the legal limit of perpetuity. The 
passage in the zjaralease in which the cove- 
nant is embodied, together with the precedirg 
sentence, runs thus:— After the expiration 
of the ijara, you shall have no right what 
ever to the ijara mahal.” “If out of the 
tjara mahal you should require any land for 
the purpose of erecting any indigo factory ete, 
I shall grant you a mourast mokarar: patta for 
it on proper rent.” I think that the intention 
of the parties to be gathered chiefly from 
this context, as also from other parts of 
the ijara lease, was that the lessor 
would grant a mourast mokarary lease 
in case the lessee during the term of the 
lease, required any land ont of the tjara 
mahal. To my mind, the clause contains a 
restriction not only as to the area out of 
which the mokarari was to be granted, if 
required, but also a restriction as to time. 

Reliance was placed on the presence of the 
words, If you, within the term of the tjara, 
wish to take a putnt settlement of the monzas 
etc..” in the lessor’s covenant to grant a puint 
settlement, and in the absence of similar 
words in the clanse for granting a mokarar/, 
as raising the inference that the lessor intend- 
ed to confer on the lessee the right to call 
for a mokarari at any future time, however 
remote. 

It does not seem to me reasonable to 
suppose that after the term of the ¿jara had 
expired and after “ all rights what-so-ever ” 
of R. Watson and Co. to the ijara mahal had 
ceased, and their connection therewith had 
terminated, it was intended by the lessor that 
R. Watson and Co. who were foreigners 
should have the right at any future time, 
however remote. to call upon him or his 
heirs and representatives to execute a 
mokarart lease. If the operation of the 
covenant is confined to the term of the tjara 
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lease, as in my opinion it ought to be, it is 
conceded that it does not contravene the rule 
against perpetuity. In this view of the 
matter, it becomes unnecessary to discuss the 
cases which have been cited in support of the 
contention. 

As regards the second branch of the third 
ground, namely, that the mokararit lease was 
not required for any of the purposes specified 
in the covenant, it was urged that the indigo 
factory and the cutchery house had been 
built and amla’s quarters had been erected as 
far back as the year 1887, and that although 
the indigo business had been carried on since 
1888-84, it had admittedly been stopped in 
1895, that the industry was dead and gone, 
and there was no prospect of its revival ; that 
R. Watson and Co., never started any silk 
factory at all, and that consequently when 
the defendant No. 1 appealed to the manager 
for a mokarart lease, he did not, and could 
not have, asked for the lease for any of the 
purposes specified in the covenant. 

I do not think it can be positively affirm- 
ed that there is no possible chance of the 
indigo business being revived in the locality. 
But, apart from that fact, there can be little 
doubt that R. Watson and Co., when they 
constructed these buildings and made all these 
improvements, they must have done so on the 
faith of this covenant in the jara lease and 
in the frm and sure belief, that they could 
obtain the mokarari at any time during the 
currency of the vara. T£ before the construc- 
tion of the indigo factory and the cttchery 
house and other buildings, R. Watson and Co., 
had called upon the plaintiff's father to exe- 
cute a mokerart lease, then unless the cove- 
nant was invalid on other grounds, it would 
have been impossible for the plaintiff’s father 
to resist the demand. Strictly speaking, no 
doubt, the mokarari was not required for any 
of the purposes specified in the covenant, in 
the sense that such purposes were to be car- 
ried out after its execution ; but in reality, it 
was required to secure a legal foundation for, 
and to give validity to, the possession of the 
Jand-already taken. The laying out of con- 
siderable sums of money by the lessees in the 
erection of permanent structures on the land 
for those very purposes that are mentioned in 
the covenant and hence referrible to the cove- 
nant and to the covenant alone, and all this 
done undoubtedly to the knowledge of the 
lessor who resided close by, must be regarded 
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as part performance, and, indeed, a substan- 
tial part performance of the covenant:for a 
perpetual lease such as would entitle the 
covenantee to claim specific performance of 
the covenant on the ground that it would be 
inequitable and fraudulent for the covenantor 
to refuse to perform the covenant. Farral v. 
Davenport (19) ; Howard v. Patent Ivory Co., 
(20) ; sec also S 22, cl. ITI of the Specific 
Relief Act. I, therefore, think that a suit for 
specific performance could not have been re- 
sisted on this ground, 

The case of The New Beerbhoom Coal Com- 
pany v. Bularam Mahata (21) was relied upon 


by the respondent as showing that when the - 


lessor covenants to grant additional lands to 
the lessee, if he requires them for a certain 
defined purpose, the lessee or his assignee 
cannot demand specific performance of such 
covenant, if he requires the land for some 
other purpose. In that case the purpose for 
which the lessor agreed to grant a lease of 
additional land was the carrying on of the 


_— colliery business, whereas the purpose for 


ad 


which lease of the additional land was requir- 
ed was the selling of it to another at a profit. 
This was held to fall outside the purpose 
specified in the covenant and hence, specific 
performance was refused. This case clearly 
does not touch the present case in which the 
lease is not required for a different purpose, 
but one in which the purpose has been already 
executed in anticipation of the lease. 

As regards the third branch of the third 
ground, namely, that specific performance 
would have been refused on the ground that 
the defendant No. 1 was not entitled to the 
benefit of this covenant, it was argued that 
the covenant in question was merely personal, 
and not one rumning with the land, and 
secondly, if it was personal, that there are no 


express terms in the jara lease which would. 


mako the covenant binding as between the 
assignees of the original parties; nor are there 
words in either of the Indentures of assign- 
ment, capable of passing the benefit of the 
covenant to either R. Watson & Co. Ld., or 
to defendant No. 1. 

This contention, it was conceded in argu- 
ment, is inconsistent with the contention that 
the covenant infringes therule against per- 
petuities. A covenant is not obnoxious to 


ea 3 Gif. 363 ; s. ©. on appeal, 8 Jur, N. 8. 862. 
A L. R. 88 Oh. D. 155 


(21) L.R. 7 I. A. 107; 6 C. 982. 
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this rule unless it creates an interest in land. 
A mere personal covenant is not open to objec- 
tion ón the ground of remoteness or as tend- 
ing to create a perpetuity (see Walsh Y. Secre- 
tary of State for India (22); Witham v. Vane, 
decided by the House of Lords and reportedas 
an appendix to Challis, Law of.Real Property), 
The two contentions were, however, after- 
wards put forward alternately. 


In support of the contention that the cove- 
nant did not run with the land, the case of 
Woodall v. Clifton (23) was strongly relied 
upon. In that case, a lease of land for 99 
years granted in 1867 contained a proviso 
that in case the lessee, his heirs or assigna, 
should at any time during the term be desir- 
ous of purchasing the fee simple of the land 
at a certain rate per acre, the lessor, his heirs 
or assigns, on receipt of the purchase-money, 
would execute a conveyance of the land in 
favour of the lessee, his heirs and assigns. 
The assignee of the lessee brought an action 
against the assigns of the lessor to compel a 


| conveyance of the land and the question raised 


was whether the burden of the proviso or 
covenant ran with the reversion and was 
binding upon the assigns of the lessor under 
the Statute of 32 Hen. VIII c. 84. The Court 
of Appeal held that the proviso or covenant 
did not fall within the statute, so as to make 
the burden of the covenant run with the re- 
version and that consequently the ‘action 
could not be maintained against the assigns. 
This case, supposing its authority were bind- 
ing on us, which, however, it is not, is not 


_ decisive of the question before us. 


The question we are concerned with here is 
not whether the burden of the covenant runs 
with the reversion, but whether the benefit of 
the covenant runs with the land, or in 
other words, the question here relates not to 
the liability to fulfil the covenant, but tho 
right to exact fulfilment thereof. With this 
latter question the statute of Henry VILI does 
not profess to deal. 

It is worthy of note that the Courts in 
America have held that a covenant in a lease 
giving the lessee option to purchase is a cove- 
nant running with the land, and passes to 
the assignee of the lease, and is specifically 
enforceable by him; Kerr v. Day (24) ; Laffan 


22) 10 H. L Oas. 367. 

23) (1905) 20h 257; 74 L.J. Ch. 586; 98 L.T. 
257; 64 W. R 7; 21 TT. LR. 681. 

(24) 14 Pa. St, 112; 53 Am. Dec, 526. 
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v. Naglee (25); Blakeman v, Miller (26) ; 
House v. Jackson (27). Upon this point there 
is consensus of judicial opiaion in that 
antry. 
Ota cide to the case‘of Woodall yv. Clifton 
(23), Romer, L. J., in delivering the judgment 
of the Court of Appeal, took care to distinguish 
the covenant then before the Court from a 
covenant for the continuance of aterm. He 
observed :— It, t.e, the covenant, is not a 
provision for the continuance of the term, like 
a covenant to renew, which has been held to 
run with the reversion, though the fact that 
a covenant torenew should be held to run 
with the land has by many been considered 
as an anomaly which it is too late now to 
question, though ib, is difficult to justify.” 
Later he continues, “itis to our minds con- 
cerned with something wholly outside the 
relation of landlord and tenant with 


which the statute of Henry VIII was deal.’ 


al 9 
te is clear that the performance of the cove- 
nant, with which we are dealing, bas not the 
effect of putting an end to therelation of land- 
lord and tenant in regard to that portion of 
the ijara mahal for which the mokarart might 
be granted. Jt is in essence a covenant for 
an extension or continuance of that relation 
in perpetuity at a fixed rent concerning & por- 
tion of the land demised. It can not be 
redicated of this covenant that it is one 
‘concerned with something wholly outside 
the relation of landlord and tenant.” 

One very important test whether the bene- 
fit or burden ofa covenant or contract in any 
particular case runs with the land or not is 
whether such cevenant or contract in its incep- 
tion binds the land. If it does, it is then 
capable of passing with the land to subsequent 
assignees, if it does not, it is incapable of 
passing by mere assignment of the land. 
There can hardly be much doubt that the 
covenant in question is one which in its incep- 
tion binds the land. In the case of Rogers v. 
Hosegood (28), Collins, L. Jọ, (now Lord 
Collins) in delivering the judgment of the 
Court of Appealafter discussing several anth- 
orities observed as follows :— These auth- 
orities establish the proposition that when the 
benefit has been once clearly annexed to one 

(25) 9 Cali. 662 ; 70 Am. Doc. 678. 

(26) 136 Cali, 188 ; 89 Am St. Rep. 120, 

27) 24 Orig. 89; 32 Pac 1027. 
Ge (1900) 2 Oh. 388; 69 L. J. Ch, 652; 83 L. T. 
186 ; 48 W. R. 659. = 
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piece of land, it passes by assignment of that 
land and may be said to run with it in contem- 
plation as well of equity as of law withdnt 
proof of special bargain or representation on 
the assignment. In such a case it vuns, not 
-becanse the conscience of either party is affect- 
ed, but because the purchaser has bought 
something which inhered in, or was annexed 
to, the land bought.” This observation was no 
doubt made with reference to the case of ven- 
dor and purchaser, but I apprehend it is equal- 
ly applicable to the case of lessor and lessee. 
Another test laid down by the House of Lords, 
in the recent case of Dyson v. Forster (29), 
is, whether the covenant affects the nature, 
quality or value of the land. The yara lease, 
with a covenant for a mokarari is undoubtedly 
more valuable than it would be without such 


covenant. 
I, therefore, think that this contention 
equally fails. In this view, it is perhaps 


needless to notice the argument of the re- 
spondent, namely, that thereare no express 
words in the ijara lease which would make | 
the covenant binding as between the assignees 
of the parties, or in either of the two Inden- 
tures which are capable of passing the benefit 
of the covenant to the assignee. But as this 
point has been argued at some length, I de- 
sire to state my view in regard to it. The 
ijara lease expressly provides that “all the 
terms of this Patta shall be fully binding upon 
me and my heirs and representatives and 
upon you, and your heirs and representatives.” 
It was said that the words “terms of this 
Patta ” referred to the usual covenants be- 
tween a lessor and a lessee and did not include 
any unusual or collateral covenant like the 
one in question. I am unable to assent to 
this argument. Taken along with the rest of 
the document, the words are too clear to ad- 
mit of any such interpretation. If this argu- 
ment were sound, it wouldlead to this result 
that if the lessor died the day after the execu- 
tion of the ijara lease, the covenants for the 
Putni lease and the mokarart lease respective- 
ly would cease to be operative. This indeed is 
clearly opposed to the manifest intention of 
the parties. 

By the indenture dated the 26th May 1890, 
“all rights whatsoever and interest in, or 
over the land” and “all claims and demands 
whatsoever of the said vendors in, and to the 
property” are assigned by R. Watson and Co., 

(29) (1909) A. O. 98. ' 
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to R. Watson & Oo. Ld., and by the indenture 
dated the 15th April 1906, “all manner of 
righta” are assigned by R. Watson and Co. 
Ld., in favour of the defendant No 1. It 
follows, therefore, that the defendant No. 1 
was entitled to the benefit of this covenant 
and to enforce specific performance of it, if 
not debarred from doing so, on any other 
grounds, 

The fourth branch of the third ground is 
that specific performance would have been 
refused on the ground of laches. As regards 
this, the Court below has held that as the 
buildings on tho land had been completed 
before 1887, if R. Watson & Co., or their 
assigns were entitled to have a mokarari of 
those lands under the covenant, time began to 
run against them from that year and conse- 
quently Mathewson’s applicationtothe manag- 
er for the mokarari which was made in June 
1901 was hopelessly barred. I do not think 
that this is a correct view of the land. Time 
could not run against the covenantees or their 
assigns unless there were demand on their 
part and refusal on the part of the covenantor 
or his assigns. There is no suggestion, far 
less any evidenca, that any demand for the 
mokarart had been made previous to June 
1901. 

The fifth branch of the third ground is that 
specific performance would have been refused 
on the ground of hardship. The Court below 
has held that specific performance would have 
been refused because, on the land for which 
mokarart has been given, certain religious festi- 
vals are annually celebrated by the Raja of 
Birbhumrand his people. 


- -7 Th seems to me that this hardship is more 


apparent than real, because notwithstanding 
the occupation of this area by R. Watson and 
Co., ever since 1883, religions festivals have 
continued to be held there annually, without 
any difficulty. 

I shall briefly notice a point, mentioned in 
the judgment of the Court below, but not 
relied upon by the respondents, in the argu- 
ment before uf that the covenant is void for 
want of consideration and specific performance 
would have been refused on that ground 
too. 

It is enough to say that R. Watson & Oo.. 
advanced to the plaintiff's father a loan of 
Rupees sixty thousand, for the purpose of 
liquidating his debts and it was in considera- 
tion of this advance that the plaintiff's father 
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executed in their favour the tjara lease con- 
taining, among others, the covenant in ques- 
tiou. Thisloan is a sufficient consideration 
for each and every one of the covenants on the 
part of the lessor. 

The fourth ground is that the manager had 
no power to execute a mokarart lease of any 
land falling within one or more of the 
excepted parcels. This point I- need not 
discuss as I have already held that, with the 
exception of the portion on the south, the 
mokarary does not embrace any land forming 
part of the excepted parcels. The Lower 
Court has held that the Deputy Commissioner 
held no judicial enquiry in the sense that he 
did not examine witnesses on oath in order to 
determine whether the mokarart included any 
of the excepted parcels. I do not think it 
was necessary for the Deputy Commissioner 
in conducting his enquiry before granting the 
mokarart to examine witnesses on oath or re- 
cord their depositions. It would be enough, 
in the circumstances of this case, if he made 
a full and complete investigation in the mat- 
ter and, this, in my opinion, hedid. He gave 
the proprietor every opportunity of represent- 
ing his views on the matter, he took the opin- 
jon of the Government pleader and he per- 
sonally inspected the spot and examined 
though not on oath, several persons in the 
locality for the purpose of verifying the 
correctness of the statement of the parties. 
This is shown by the orders recorded in the 
continuous order sheet and by Mr. Clark's 
evidence. 

I think, however, that through mistake on 
the part of H. Mathewson and the Deputy 
Commissioner, the land which I have held to 
form part of Indkuri Bazar, was included in 
the mokarart, which should, therefore, be 
rectified by excluding that area from it. 

Besides, in the mokarari lease the right of 
the zamindar of Barabhum and of his people 
to hold once every year the usual Ind festi- 
val only on the site called Jndtar has been 
reserved. The right to hold the other re- 
ligious festivals has not been reserved. I think 
that in addition to the Ind festival, the right 
of the zamtndar of Barabhum and of his 
people to hold the annual Bunbhojan and 
Bheja benda festivals, as heretofore, should 
also be reserved in the lease in express terms. 
It is clear from the evidence adduced on both 
sides, that these festivals are old religious 
institutions in which-the Raja andallthe people 
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of Pergunnah Barabhum take part. They were 
in vogne when the ijara lease was granted 
and have been celebrated annually at 
fixed periods since that time. The plaintiff's 
father, if the mokarari had been executed by 
him during his life-time, could not have de- 
prived the people of Barabhum of these rights, 
which are in the nature of customary rights. 
Moreover, when R. Watson and Co. selected 
this particular site for occupation in anticipa- 
tion of the mokarari lease, they were fully 
cognizant of the nature of tho locality, and of 
the burdena to which it was subject. They 
and their successive assignees have ever so 
long submitted to these burdens without any 
demur. Presumably, therefore, this incon- 
venience is not so substantial in degree as to 
interfere with the free and comfortable enjoy- 
ment of the land. 

The result, therefore, is that the appeal 
is partially decreed, the judgment and decree 
of the Court below are set aside and it is 

_ordered that in lien thereof a decree be made 
rectifying the mokaravi lease, dated the 25th 
May 1908, by excluding from it the land en- 
closed within the thick black line drawn by 
us and marked on the Commissioner’R map 
with the letters P. Q. R.S. T. U. V. W. and 
X. (which map with the lines so drawn shall 
form part of this decree) and by declaring its 
subject not only to the right to hold the Ind 
festival, but also to the right of the zamindar 
of Barabhum and of his people to hold once 
annually at fixed periods and inthe same man- 
ner as heretofore the bheja benda or other- 
wise called Lakya bendya and the bunbhojan 
festivals, and declaring that subject to this 
rectification, the mokarart lease stands good 
and is binding and operative upon the plaint- 
iffs. 

As the appellant No. 1 has only partially 
succeeded he is entitled to three-fourths of 
the cost. 

As the defendant appellant No. 2 was made 
a party upon the objection of defendant No. 1 
he is not entitled to any costs either in this 
Court or in the Court below. 

Against the decree of the Court below di- 
recting that the plaintiff do get possession of 
the mokarar lands on payment of Rs. 5,000 
as compensation, the respondent has prefer- 
red a cross appeal and it has been contended 
on his hehalf that as the Yara lease was for 
a limited period, the lessees or their assignees 
are not entitled to any compensation for the 
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structures built by them on the land. As 
the appeal is decreed this cross appeal neces- 
sarily fails. We make no order as to costs 
in the cross appeal 

Ricwarpsox, J—I agree generally in the 
conclusion arvived at by my learned brother, 
but with great deference I am not prepared 
to commit myself to dll tho reasoning on 
which he has founded himself. It is perhaps 
right, therefore, that I should as briefly as 
possible state my opinion in my own way. 

In regard to the preliminary plea of limit- 
ation which is raised on behalf of defendant 
No. 2, I agree that in this Court we are bound 
by authority toaccept thisplea. Abdul Rahman 
y. Amir Ali (1). The law has now been alter- 
ed andthe matter possesses no interest for 
the future. I am doubtful, however, whether 
it can be said that the defendant No. 2 was 
improperly joined as a party to the suit un- 
der section 32 of the Old Civil Procedure 
Code or Rule 10 of Order 1 of the New Code. 
In the cirenmstances, however, having regard 
especially to the late stage at which the plea 
was raised I assent with some doubt to the 
order which my learned brother proposes to 
make. 

As to the omission to serve a notice to quit, 
on defendant No.1, we are dealing with a 
claim to hold land under a permanent lease 
(mokarari mourast) and it appears to me that 
the current of autbority in this country is de- 
cidedly in favour of the view that when such 
a lease is attacked on the ground that it is 
void or voidable, the case which it is sought 
to establish is that the person who has been 
purporting to hold as tenant under the lease, 
was nevera tenant in fact buta trespasser 
ab initio. It would seem to follow that while 
on the one hand he is at liberty to rely on 
adverse possession for the statutory period as 
a defence, though of course he cannot obtain 
a larger interest than he affects to have exer- 
cised, on the other hand he is not entitled to 
a notice to quit. Money paid as for rent un- 
der an invalid lease may perhaps be regarded 
as money paid on account of mesne profits. 
The question has often been discussed and I 
need not do more than mention some of the 
reported cases. The cases of Ram Kanat 
Ghosh v. Raja Sri Sri Hari Narayan Singh Deo 
Bahadur (30) and Shama v. Abhiram (9), de- 
cided in this High Court may be cited and 
reference may also be made to the judgment 

(80) 20, L. J, 548, 
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of Batty, J. in Thakore Fatesingji Dipsangji v. 
Bamanji Ardeshir Dalal (81) and to the cases 
of Sekhamma Shettati v. Chickaya Hegade (32) 
and Parameswaram v, Krishnan Tengal (33). 
These preliminary pleas being disposed of, 
I agree that the plaintiff's easo was based in 
the plaint entirely on fraud and misrepresenta- 
tion. The statement in para. 10 of the plaint 
that the Deputy Commissioner as manager 
of the estate had exceeded his powers and ju- 
risdiction appears to mean this that "he had 
exceeded his powers in giving a lease of lands 
to which the covenant in ijara patta did not 
apply, and is merely a corollary to the charge 
of freud. IJ agree also that there is no evi- 
dence to support the charge of frand and no 
reason to suppose that the Deputy Commis- 
sioner suffered himself to be misled by any 
thing which was said by the defendant No 1. 
On the contrary the defendant No. 1 was held 
at arm’s length throughont the negotiations. 
It is stated in the plaint that the application 
fora lease was made in October 1901. As 
a matter of fact the correspondence began 
-* some months earlier in June. The lease was 
not executed till the 25th May 1903. In 
the meantime the Deputy Commissioner had 
heard all that the plaintiff had to say, had 
consulted the Government pleader of the dis- 
trict and besides directing enquiries through 
his officers, had himself made a local investi- 
gation as to, andformed an independent opinion 
upon, the question whether thelands, of which 
a lease was claimed, were in whole or part 
lands éxcluded from the operation of the ajara 
patta. The plaintiff No. 1 is ready enough to 
attribute migtake to the Deputy Commissioner 
b i against the defendant No. 1 
e will not admit the possibility 
istake on the part of the latter. 
he opinion of the Subordinate 
art ofthe case, his mind seems 
coloured by the importance 
ed to the assertion that the 
with the conduet of certain 
ls and he appears, therefore, 
le to give a dry and dispas- 
ion to the evidence» 
er comment on the allega- 
remark may be made that 
ttributed by the plaintiff 
No. 1 consisted in fraudu- 
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lent misstatements as to the lands imeluded 
in the ijara paita, his own statements as to 
the land excluded from the patta arvenow found 
to be, to say the least, much exaggerated. 

As the charge of fraud cannot be supported, 
it might have been thonght that the case 
would end here. Buta number of other issues 
were raised in the lower Court apparent- 
ly without objection by the defendants and 
consequently a number of other questions 
have been discussed by the Subordinate 
Judge ina confused and somewhat unintelli- 
gible judgment. It was no doubt natural 
that when the case came into Court and its 
legal bearings come to be better understood 
hy the plaintiff's advisers an attempt should 
be made to set aside the lease not only on 
the ground of frand but on any other ground 
which ingenuity might suggest. It is these 
subsidiary contentions which give rise to the 
greatest diffeulty. 

The most plausible of these contentions 
is this that, fraud or no frand, the lease was 
beyond the powers of the Deputy Commission- 
er under the Chota Nagpur Hneumbered Es- 
tates Act. I agree that the wide powers con- 
fered by section 17 of the Act must be 
limited on general principles in the way sug- 
gested. I agree further that in spite of the 
limitation, the existenee in the present case of 
the covenant in the jara patta must be taken 
into account, and I think that unless there 
are any other provisions of the Act which 
stand in the way, the Deputy Commissioner 
had jurisdietion under section 17 in the or- 
dinary course of management to grant, with 
the sanction ef the Commissioner, a reason- 
able lease in pursuance of the covenant. But 
then it is urged that the eovenant was a lia- 
bility to which the holder of the estate or 
the estate itself was subject and that the 
Deputy Commissoner was barred by section 7 
from admitting the claim because no notice 
of it had been given. Moreover the defend- 
ant No. 1 was barred from instituting a suit 
to enforce the covenant both under section 7 
and under section 8, the latter section having 
been held to apply not onky to proceedings 
pending at the date of an order under section 
2 but also to proceedings thereafter taken. 
Kameshar Prasad v. Bhikhan Narain (84). 

As to these contentions while 1 think that 
the Act requires express notice of “debts ” 
and “liabilities” and that constructive notice is 

(34) 20 0. 609. 
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not sufficient, I agree that having regard to 
the scheme of the Act, the mere absence of 
notice of the claim isnot a valid ground for 
setting aside the lease. The Act is not 
scientifically drawn, but isa rough and ready 
measure applicable to a backward part of 
the country. I think that it may, in the 
respect referred to, be reasonably interpreted 
in the manner indicated by my learned bro- 
ther. It may be mentioned in passing that 
the scheme of this Act differs from that of 
the Act which the Privy Council hadto con- 
(35). in Waghela Rajsanji v. Shekh Masludin 
35). 

I do not think that it is necessary to con- 
sider in detail the various arguments employ- 
edat the bar to support the proposition that 
the covenant is not one of which specific 
performance could have been enforced. This 
contention was urged for the purpose of 
showing that the lease is not one which the 
Deputy Commissioner should have granted, 
but as Mr. Hill observed there is a consider- 
able difference between a suit for specific per- 
formance and a suit to set aside a completed 
conveyance. By way of illustration I may 
refer to Wilde v. Gibson (86). There is no 
such vice in the covenant as would render 
it void and. ineffectual for all purposes, so 
that there would be no consideration at all 
for its performance. The covenant was cap- 
able of being interpreted and acted upon as 
between lessor and lessee. The estate being 
under the management of the Deputy Com- 
missioner, he took legal advice and executed 
a lease which he considered to be a fair lease 

“in the circumstances. His bona fides has never 
been disputed and it has now been found that 
there is no ground for impugning the bona fides 
of the defendant No. 1. No. doubt the Deputy 
Commissioner says that he would not have exe- 
cuted the lease, if he had not thought that 
the estate was bound by ite Butan arrange- 
ment war concluded and the covenant was re- 
solved into the executed lease. So far as the 
covenant was vague and uncertain,its mean- 
ing has now been fixed. Ifit did not yun 
with the land, I think the contrary is the 
case, but if that be assumed for the purposes 
of argument, it has now been made fast to the 
land. And so on as to other contentions. No 
doubt again there is a permanent alienation 
of the land, but it is not a voluntary aliena- 

(35) L. R. 14 I. A. 89; 11 B. 651. 

(36) 1 H. L. Qas, 606, 


INDIAN OASES. 


[1909 


tion because a rent is reserved, and it has 
not been shown that the rent is inadequate. 

The Deputy Commissioner and the defendant 
No. 1 appear to have been mistaken in regard 
to a portion of the land demised and that 
mistake is being dealt with. For the rest, 
if tho Deputy Commissioner was mistaken 
at all, his mistakes were mistakes of law and 
I can find no common mistake of fact and no 
common mistake of law of the kind equiva- 
lent to a mistake of fact which goes to the root 
of the executed contract and would justify us 
in saying that it is inequitable that the defend- 
ants should be allowed to retain the benefit 
of this lease. (For illustration see Bingham 
v. Bingham (87), Soper v. Arnold (88) and 
Watson & Oo. v. Sham Lal Mitter (39)). It 
appears to me in the circumstance that in re- 
ference to this aspect of the case as in reference 
to the charge of fraud the plaintiff cannot 
take higher ground than the Deputy Commis- 
sioner might have taken if he had been the 
plaintiff. I hold, therefore, that the lease cannot 
be set aside for any of the reasons given to 
show that the covenant was not specifically 
enforceable. 

"Ib may be mentioned that the defendants 
are patnidare of a considerable portion of the 
samindart and they require the cutchery on 
the land for the purpose of transacting their 
zamindart business. The covenant in the 
ijara patta no doubt contemplated the build- 
ing of cutchery for this purpose. 

It has been already indicated that the 


powers conferred by section 17 are notabsolute 
and unlimited, and the substantial question 
the facts 


which arises is whether in view 




















lease granted is a fair and reas 
the circumstances. Subject to 
vations the question may be an 
affirmative. The Deputy Co 
acting in a fiduciary capacity 
ant No. 1 knew this. But 
thing which amounts to 4 br 
the part of the Deputy Oo 
is only by establishing a 
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(37) 1 Ves. Sa ) 128. 

(88) 14 A. 
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in respect of two of the three religious festi- 
vals which according to the evidence are cele- 
brated on or in the neighbourhood of the land 
demised. 1t was urged by Mr. Hill that the 
suit was not a suit for rectification but the 
issues framed in the!lower Court are wide 
enongh to enable ustofleal with these points to 
which indeed the evidence was mainly directed. 
In regard to cost T am inclined to think 
that as the plaintiff charged frand and failed 
and has also substantially failed on the 
y whole case, he should pay-the whole of the 
costs of defendant No. 1. But Iam not pre- 
pared to go so far to differ in this point 
from the order whig h my learned brother pro- 
poses to make, 
With these ERA I concur in the 
conclusions which have been arrived at. 
Appeal allowed. 


HIGH COURT. 

PREAL No. 237 or 1908. 
gust 17, 1908. 

ustice Chandavarkar and 


HOVANDAS PUR- 


NGROLEWALLA. 
Ai Net V of 1905), 81. 225,233, 
de (Act XLV of 1860), 
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papers m Bom Hye “ier had made 
there a declarats |, HO 26. 
(3) Asin each «3 were mentioned 


“124 A and 153 A, 
the appellant had digt of tho charges he had 
to answer, and he coula have beon prejudiced 
by the somewhat informa, uiode in which the charges 
were drawn up. The defect, if any, was no more than 
a mere Pei ee cured by the provisions of s. 225, 
Cr. P. 


as those punishable 


(4) As the case for the Crown was that each of the 
two articles taken as a whole brought the caso of the 
appellant within each of the said two sections of the 
Penal Code, no specification in the charges of any 
particular passages, in each of the articles, to bring 
the articles within the two sections was necessary. 

Per Chandararkar, J.—As the two charges for the 
two offences, under section 124 A, in respect of the 
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two articles could bo joined and as the prisoner 
could be convicted of an offence under s. 158 A if 
that offence was sulstantiated by evidencoe—even 
though it did not form the subject matter of the 
charge, the addition of offences under the latter sec- 
tion to the offences under tho former section was not 
illegal. 

The offence under s. 124 A of the Penal Code 
is not an offence of the same kind as an offence under 
8. 168 A of the Code. 

Where an accused person is alleged to have done 
two or more acts, each of which may fall within the 
dofinition of an offence under one or another section of 
the Penal Code, the section or sections in either caso 
being the same, the joinder of the charges under thore 
sections is not illegal. Substantially the acts amount in 
such a caso to offences punishable under tho same 
sections of the Penal Code and thereforo they are 
offences of the samo kind. : 

Per /eaton, J —Section 234, Cr. P. O , does not say 
that at most a trial must be limited to three oharges : 
it says that it must be limited to three offences of the 
same kind. The word ‘section’ in ihe second clause 
of s. 234 may be read as singular or plural. Therefore, 
an offence is not excluded from the operation of s. 234, 
because it 18 made the subject of more than one 
charge 

Charging one act or series of acts under moro than 
one section of Penal Code is expressly provided for in 
sections 235 (cl. 2) and 236, Cr. P. C., and a. 71, I P.C. 
Therefore, an offence may be charged twice over 
under two different sections, thongh the sentence to be 
imposed cannot be increased. That principal is not 
offended by trying together separate offences for each 
of which there is more than one charge. 

Tho offences under sections 124 A and 158 A, as 
chargod in this case, were punishable under the aame 
sections of the Penal Code, and were, therefore, offences 
of the same kind. 


Appeal from convictions and sentences passed 
by A. H. 8. Aston, Esq., Chief Presidency 
Magistrate of Bombay. 

Myr. Baptista, for the Appellant. 


Mr. Branson (Acting Advocate-General), 
for the Crown. 


Judgment. 

Cuanpavarkar, J.—This is an appeal from 
the judgment of the Chief Presidency Magis- 
trate of Bombay, convicting the appellant of 
two offences, one under section 124A and the 
other under section 153A of the Indian Penal 
Code, arising outof each oftwoarticles, publish- 
ed in a Gujarati newspaper called the Hind 
Swarajya. Several points of law have been 
urged by the appellant's Counsel, Mr. Bap- 
tista. The first of them is that the learned 
Chief Presidency Magistrate had no jurisdic- 
tion to try the case. This objection to juris- 
diction is based upon the ground that there 
ia upon the record no evidence of the publica- 
tion of the newspaper in Bombay. But three 
witnesses examined for the Crown state that 
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they received the newspaper in Bombay ; and 
there is the declaration made by the appellant 
himself under the Press Act. The mere fact 
that two of the witnesses are servants of 
Government, who received the newspaper as 
its agents, cannot inlaw render their evidence 
inadmissible on the question of publication. 

The second and the third point urged by Mr. 
Baptista have hardly any substance. It is 
contended that the trial is rendered illegal 
because the learned Magistrate did not frame 

` n separate charge for every distinct offence, 
as required by the first part of section 233 of 
the Code of Criminal Procedure. It is true 
that the Magistrate framed two charges—one 
in respect of the article of the 4th April and 
the other in respect of the article of the llth 
of April, 1908. But in each charge the of- 
fences are mentioned as being those punish- 
able under sections 124A and 153A, so that 
the appellant had distinct noticeof the charges 
he had to answer, and he could hardly have 
been prejudiced by the somewhat informal 
mode in which the charges were drawn up. 
The defect, if any, was no more than a mere 
irregularity, cured by the provisions of section 
225 of the Code of Criminal Procedure. It is 
further contended that the trial is illegal be- 
canse the particulars in respect of each of the 
charges were not given by the Magistrate by 
the specification in the charge sheet of the 
passages in each of the articles, which, ac- 
cording to the ease for the Crown, brought 
those articles within sections 124A and 153A 
of the Penal Code. 
Crown was in the Court below, as it is here, 
that each of the two articles taken as a whole 
brought the act of the appellant within each 
of these sections, Under those circumstauces 
no specification of any particular passages was 
called for. 

I pass on now to Mr. Baptista’s arguments 
that the trial is illegal on the ground of mis- 
joinder of charges. The misjoinder com- 
plained of is that the offence charged under 
section 124A. of the Indian Penal Code, aris- 
ing out of the article of the 4th of April, 
being distinct from, and not an offence of the 
same kind as, the offence charged under section 
153A of the same Code, arising out of the 
articie of the lith of April. and that the 
oifence charged under section 153A as arising 
out of the former article being distinct from 
and not an offence of the same kind as the 

offence charged under section 124A as arising 


But the case for the. 
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out of the latter article, 
trate ought not to have 
together at one trial. J 
Baptista that the charge ivi vaw -— — | 
section 124A of the Penal Code in respect : 
of one of the two articles in question, could be 
legally joined to the charge for the offence 
under the same section in respect of the other 
article. And in such a case it is equally clear 
fromsections 236 and 237 ofthe Code of Crimi- 
nal Procedure that, if in respect of ench of 
the articles the evidence recorded substantiat- 
ed the offence under section 153A, instead of 
the offence under section 124A, the accused 
could be legally convicted of the former 
offence, even though it did not form the sub- 
ject-matter of the charge., That being the 
case, the addition of the offences under that 
section in the charge sheet geannot be held to 
be illegal. On the other h it was an ad- 
vantage to the appellant in e had notice 
of the additional offence ch which he 
could have been under th 
without any notice in the chg 
true that, as urged by 
offence under section 124A o 
is not an offence of the say? 
offence under section 153A of KA 
the Criminal Procedure Codey, a 
vides that those two offences «. Sex 
together. But there is nothix KI 
which directs that where an aca x 
alleged to have done two or mort KA 9 
which may fall within the defi, ° 
offence under one or another sè 
Penal Code, the section or sectio 
case being the same, the joi 
charges under those sections is ‘egal 
stantially the acts amount in such a caso to 
offences punishable under the same sections of 
the Indian Penal Code and, therefore, they are 
offences of the same kind. 

Mr. Baptista has not denied the seditious 
character of the article of the 4th of April. 
On the other hand, he has candidly admitted $ 
before us that he cannot defend the article in 
question so far asthe offence under section 
124A of the Penal Code is c&ncerned. The 
other article, that of the llth of April, he 
contends, is a mere republication of what 
came into the appellant’s hands from outside, 
and was published by the appellant with re- 
maiks showing that he did not approve of the 
sentiments in the article. Itis clear, how- 
ever, from the evidence of surrounding cir- 
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cumstances that the so-called disapproval was 
feigned and ironical and thatthe appellant 
published the article in question because it 
gave him an opportunity of bringing the 
established Covernment of the land into 
hatred and contempt, 

Under these circumstances it is unnecessary 
to consider whether either of the articles can 
rightly come under section 153A of the Penal 
Code. | 

We affirm the conviction under section 124A, 
and as to the sentences we decline to inter- 
fere on the ground that they cannot be con- 
sidered too severe. 

Heatoy, J.—Mr. Baptista’s first argument 
was that publication in Bombay was not prov- 
ed. There is no substance in that. 

His thain arguments were directed to the 
charge and were to the effect that as the 
charge was contrary to law the trial was il- 
legal: a general proposition which he sought 
to make good by the authority of Privy Coun- 

cil judgment in Subrahmania Ayyar's case (1). 
“In order to understand the argument it is 
necessary to set ont the charge. It reads as 
follows —- 

“T/A. H S Aston, Esquire, Chief Presidency Ma- 
gistrate, Bombay, hereby charge you, Tribhovandas 
Purshottamdas Mangrolewalla, as follows — That you 
on or about the 4th day of April 1908 at Bombay by 
words intended to be read, namely, an article in the 
Gujarati which 14 headed when translated * English- 
men afraid of the pen’ published in the Hind Stetrajya 
newspaper of which you were the editor, printer and 
proprietor brought or attempted to bring into hatred 
or contempt or excited or attempted to excite feclings 
of disaffection towards the Governmont established by 
Jaw in British India and promoted or attempted to 
promote feelings of enmity or hatred between different 
classes of His Majesty's subjects, namely, between 
Native Indian or Euorpean subjects and thereby com- 
mitted an offence pumahable under sections 124A and 
1534, Indian Penal Code 

“2ndly:—That you onor abont the lith day of 
April 1908 at Bombay by words intended to be read, 
namely, an article printed in the English and Gujarati 
languages which is headed when corrected and trans- 
lated “A grave warning’ published in the Hind 
Swarriya newspaper of which you were the editor, 
printer and proprictor brought or attempted to bring 
into hatred or contempt or excited or attempted to 
excite feelings of disaffection towards the Government 
established by law in British India and promoted or 
attempted to promote feelings of enmity or hatred bet- 
ween different classes of His Majesty’s subjects, name- 
ly, between Native Indian and European xnbjects and 
thereby committed an offence punishable under sec- 
tions 124A and 163A of the Indian Penal Code and 
within my cognizance. 

“ And T hereby direct that you be tried on the said 
charges,” 

(1) 25 M, 61, 
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First, it is said that this charge is unlawful 
because it does not follow the form given 
in Schedule V to the Oriminal Procedure 
Code for charges with two or more heads, 
but instead of doing so combines in one whole 
in uch case the charges under sections 124A 
and 153A. The defect is a very formal one, 
and is cured by section 225 of the Code which 
says :— No error in stating either the 
offence or the particulars required to be stated. 
in the charge, and no omission to state the 
offence or those particulars shall be regarded 
at any stage ofthe case as material, unless 
the accused was in fact misled by such error 
or omission, and it has occasioned a failure of 
justice.’ The Privy Council case referred to 
is not an authority for saying that such an 
error in the charge is an illegality vitiating 
the trial. It is only necessary to read the 
judgment in that case to see that their Lord- 
ships of the Privy Council were dealing with 
a grossly illegal trial: and there is apparent 
throughout that judgment as strict an ad- 
herenco as possible to the facts of that parti- 
cular case; and as little generalization as is 
compatible with a true presentment of their 
reasons. 

Mr. Baptista’s next objection was that 
though it was not illegal to charge the appel- 
lant on the articles as a whole, yet when 
charged in respect of each article under sec- 
tions 124A and 153A, he was prejudiced as 
he did not have notice of the particular pass- 
ages in each article on which the prosecution 
relied to bring it first under section 124A and 
secondly under section 153A. To this the 
answer isthat as regards these charges the 
prosecution did not proceed on separate pass- 
ages but on the articles as a whole. But 
Mr. Baptista argues in effect that his client 
ought to have had notice, before he was re- 
quired to enter on his defence, of the process 
of reasoning by which the prosecution brought 
each article under section 124A and also 
under section 153A. of the Penal Code. What- 
ever application such an argument may have 
to cases in general, it fails in its application 
to this case, because the process of reasoning 
which the prosecution followed, was to deal 
with the articles as a whole and not with 
particular passage and the accused had notice 
that he was charged under section 124A and 
under section 153A in respect of each article 
as a whole, 
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` The last of Mr. Baptista’s technical argu- 
ments was that the joinder of the charge re- 
lating to the two publications of the 4th and 
llth April, was illegal and vitiated the trial. 
Ho assumes for the purpose of this argument 
that there were fonr charges, two relating to 
each article ; and he urges that as each of the 
four charges did not relate to an offence of the 
samo kind, they could not be tried together. 
He bases his argument mainly on sections 
233 and 234 of the Code of Criminal Pro- 
cedare which run as follows : — 

“233 For evory distinct offence of which any per- 
son is accused thero shall bea soparate charge, and 
every such charge shall bo tried separately, except in 


the cases mentioned in sections 234, 235, 236 and 
239 

“234 (1) When a person is necased of more of- 
fences than one of the same kind committed within 
„the apace of twolve months from the first to the last 
of such offences, ho may be charged with, and tried 


at one trial for, any number of them not exceeding 
three. 

“ (2) Offences are of the same kind when they aro 
punishable with the same amount of punishment under 
‘the same section of the Indian Ponal Code or of any 
“special or local law ” 


Section 234 does not say that at most a 
“trial must he limited to three charges: it says 
it must be limited to three offences and that 
the offences must be of the same kind, The 
“offence”, as defined by the Code itself, is the 
acb or omission made punishable. The of- 
fences in this case were two in number, name- 
ly, the publication of the 4th April and the 
publication of the llth April. These two 
offences were, as charged, punishable under 
the same sections of the Indian Penal Code 
and were, therefore, it seems to me, offences 
of the samo kind. If the word “ section ” in the 
second clause of section 234 be read as incap- 
able of meaning “ sections,” that is, if it be 
read as invariably singular, then Mr. Baptista’s 
-argument is good, not otherwise. But I do 
not think it is the intention of the Code, 
either expressed or implied, to exclude from 
the operation of section 284 an offence be- 
-cause it is made the subject of more than one 
charge. 

Charging one act or series of acts under 
‘more than one section of the Indian Penal 
Code is a proceeding provided for in section 
235 (cl. 2) and in section 236 of the Criminal 
Procedure Code and is also provided for in 
section 71 of the Indian Penal Code which 
gays: where anything is an offence falling 
within two or more separate definitions . 
the offender shall not be punished with a more 


severe punishment than the Court which tries 
him could award for any one of such offences.” 
You may charge an offence twice over under 
two different sections but by so doing you can- 
not increase the sentence which may be im- 
posed. That principle is not offended by try- 
ing together separate offences for each of 
which there is more than one charge. There- 
fore, I do not think the joinder of charges in 
this case was contrary either to the express 
words or the principle of the law. 

On the merits there is little to be said. A 
careful perusal of the article of the 4th April 
shows a deliberate design to excite feelings of 
disaffection towards the Government estab- 
lished by law in British India, or to bring 
that Government into hatred and contempt. 
The nature and tone of the article or letter of 
the llth; the general character of Hind 
Swarajya as evidenced by its own publications; 
the circumstance that the letter said to be re- 
ceived from outside was translated into Gu- 
jarati; and the introductory words printed 
before the translation, taken together, con- 
vince me that the publication of the 11th also 
was deliberately designed to do the same. It 
18 not very material to consider whether the 
offences also fell under section 153A of the 
Indian Penal Code. The convictions are, in 
my opinion, good under section 124A ; and the 
sentences, I consider, are not too severe. So 
I concur in the order confirming the conviction 
and sentences. 

Conviction and sentence comfirmed. 





MADRAS HIGH COURT. 
Seconp Crv Appear No. 747 or 1906, 
February 15, 1909. 

Present :—Sir R. 5. Benson, Justice, and 
Mr. Justice Sankaran Nair. 
MUTHU KARUPPA KOTHAN AND 
ANOTHER—A PPELLANTS 
versus 
A. SITHA. VIRIYAN CHETTY anp 


ANOTHER— RFSPONDENTS, 
Civil Procedure Coda (Act XIV of 1882), 4. 43—Suit 


Jur mesne profits only wher plaintifs uere not in passes- 


sior—Subsequent suit for posessor— Second claim not 
barred. 

A suit by plaintiffs for mewe profits only when 
admittedly they were out of possession of the lands 
does not bar a ee uent claim for possession 
Gutta Surumma vy. Maganti Ramiredu, 31 M. 405 and 
Tirupati v Narasimha, ILM 210, followed. 

The right to mesne profits may exist without any 
right to possession, 
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Second Appeal against the decree of the 
District Court of Trichinopoly in A. 8. 
No. 158 of 1905, presented against the decree 
of the District Munsif of Srianjam in O. 8. 
No. 274 of 1904, 

Facts,_The plaint set forth that plaintiffs’ 
father sued lst defendant and his father for 
recovery of plaint lands and other lands in 
O.S. No. 239 of 1893 and obtained a decree for 
possession, that subsequently Ist defendant 
illegally trespassed on the lands, and that 
plaintiffs’ father prosecuted Ist defendant 
and gothim convicted. In O.S, No. 144of 1907 
plaintiffs alleging that they were out of po- 
ssession sued lst defendant and his father for 
mesne profits and obtained a decree. Now the 
present suit was filed for possession and for 
mesne profits since the date of the decree in 
O. S. No. 142 of 1907. 

Defendants pleaded among other things 
that the claim was barred under section 43, 
Civil Procedure Code. 

The Munsif upheld the defendants’ plea 
d dismissed the suit. His reason was: 
he cause of action for possession of the 
and as well as mesne profits arose at one and 
the same time and that before the suit of 
1897, and yet the plaintiffs sued for only the 
mesne profits. That the cause of action is 
one and the same is beyond doubt * * * The 
provisions of section43 are imperative. I hold 
the suit barred.” 
In appeal the District Judge confirmed 
e Munsif’s finding. The following is his 
dgment :— 
#M“ he question is whether plaintiffs, being 
jtled to sue for recovery of the suit pro- 
ag? ty from defendants as trespassers, and also 
for mesne profits for the time of their wrong- 
ful occupation, and having sued for the mesne 
profits only in O. S. No. 144 of 1897 and got 
decree ave now barred by section 43, ©. P. C. 
from suing for possession.” 

“The rulings on the point differ greatly. 
Plaintiffs-appellants rely -on Yenkoba v. 
Subbanna (1) and on Mewakuar v. Boarsi 
Prasad (2), while the defendants rely on Tiru- 
pati v. Narsimha (8) and Lallessor Babui v. 
Janki Bibi (4). The latest of theseis the Allah- 
abad ruling, approving the Madras ruling in 
Venkoba v. Subbanna (1) and the latter case 


1) 11 M. 151. 
2) 17 A. 538. 













3) 11 M. 210. 
4) 19 0, 616. 
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is more similar to the present one than Tiru- 
pati v. Narasimha (8), since it refers to a case of 
trespass, while Tirupati v. Narasimha (3), refers 
toalawful tenant holding over after the expiry 
of his lease. I, therefore, follow the Allahabad 
ruling and Venkeba v. Subbanna (1), and agree 
with the finding of the lower Court.” 

Plaintiffs preferred a second appeal to the 
High Court. 

T. R. Ramachandra Atyar, and T. R. Krish- 
naswamy, for the Appellants. 

T, V. Seshagiri Aryar, for the Respondents. 

Judgment._The lower Courts have held 
that the present suit for possession is barred 
by the suit which was previously instituted 
by the same plaintiffs for mesne profits. 
Following the decisions in Gutta Saramma v. 
Maganti Raminedu (5), and Tirupati v. Nara- 
simha (3), we are of opinion that the suit 
is not barred It is unnecessary to decide 
whether there is any conflict between the 
decision in Tirupati v. Narasimha (8) and 
that in Venkoba v. Subbanna (1). The right 
to mesne profits may exist without any right 
to possession, and the cause of action sued 
on need not necessarily be one and the same. 
We set aside the decrees of the Courts be- 
low , direct the Munsif to restore the suit 


to his file and proceed to dispose of it 
according to law. Costs will abide tha 
result. : 


4 


: Decree set aside. : 
(5) 31 M. 403. ~ 





CALCUTTA HIGH COURT. 
Second Crym Arrear No. 2233 or 1907. > 
March 31, 1909. 
Present :—Mr. Justice Sharfuddin and Mr: 
Justice Coxe. 
MOTI LAL ADHIKARI—DEFENDANT 1 
APPELLANT 
versus 
RAMDOYAL DAS—PLAINTIPF AND OTHERS 
Pro formá DerENDANTS— RESPONDENTS. 
Cunt Procedure Cote (det XIV of 1882), 5, 20L— 


Decrer-holder bidding without Court's permissun—Sule 
toidabla, mut vo d. 

A purchaso by tho decree-holder without permis. 
sion of the Court 13 not ipso facto void, but is valid 


until set aside under section 204 of the Otvil Procedure 
Code, 1882. 


Mahomed Gazee v, Ram Loll, 10 O. 757, distinguish. 
ed 

Appeal from the decree of the Sub-Judgo 
of Chittagong, dated June 24, 1907, affirming 
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that of the Munsif of that place, dated 
November 24, 1906. 

Babu Mohini Mohan Ohucherbutty, for the 
Appellant. 

Moulvi Serajul Islam, for the Respondent. 

Judgment, 

SHARRUDDIN, J.—The facts that give rise 
to the present appeal are that there are two 
plots of land which belonged to the ancestors 
(father and paternal uncle) of defendant 
No. 1, but were purchased by the plaintiff 
in execution of a decree against them obtain- 
ed by him. This purchase was admittedly 
madein the name of defendant No. 2, Ram 
Tome Das. The plaintiff purchased the 
land on the 14th of January 1895, obtained 
a sale certificate and got delivery from 
Court on the 26th of August 1895. It is 
not clear whether possession was given to 
him through Ram Tome Das or to him 
directly. It is, however, alleged on behalf 
of the plaintiff that the judgment-debtor 
continued in possession and defendant No. 
1, his only heir (his brother’s son), did not 
give up possession of the land, which neces- 
sitated the bringing of the present suit. 

Defendant No. 1, on the other hand, denies 
the plaintiff's purchase and his title to the 
land. The purchase was admittedly made 
jn the name of defendant No. 2, Ram Tome 
Das. The plaintiff claimed'that Ram Tome 
Das was his benamidar and the defendant No. 1 
claimed that the same Ram Tome Das made 
the purchase for him, defendant No. 1. 

The first Court held that the plaintiff's 
purchase was valid and true. We may here 
observe that the present appeal refers to 
one of the plots, plot No. 1. Defendant No. 1 
appealed to the Subordinate-Judge, and 
his appeal was dismissed. Defendant No. 1 
now appeals to this Court and the only 
ground urged on his behalf is that the lower 
Courts ought to have held that the plaint- 
iff's purchase, at a sale of the disputed 
land, being without the Court’s permission 
was void and inoperative against the judg- 
ment-debtors; and in support of this he 
relios on the case of Mahomed Gazee Chow- 
dhry v. Ram Loll Sen (1). The facts of 
that case are different from those of the 
present:—In that case the plaintiff had 
applied for leave to bid at the sale, and his 
application was refused; and, notwithstand- 
ing this refusal he purchased at the auction. 

(1) 10 0. 767. 
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It was, therefore, held that the plaintiff had 
been guilty of an abuse of the process of the 
Court in bidding at the sale and buying the 
property benami and that the sale, therefore, 
ought not to be enforced. In the present 
case no such application was made and hence 
there was no refusal by the Court. It 
appears from Ex. B.3 which is an order 
sheet that no application was made to the 
Court under the third clause of seo. 294. 
It is very clear that a purchase by the decree- 
holder without permission of the Court is 
not tpso facto void but is valid until set aside 
under that section. That being so the sale 
itself made by the plaintiff, although with- 
out permission of the Court, was only void- 
able and not ipso facta void. We find that 
the Court did not exercise its discretion 
given to it by the third clause of section 294 
of the Code. In these circumstances, the 
ground taken by the appellant does not 
prevail. 

The appeal is dismissed with costs. 

Coxr, J.—] agree that the appeal should 
dismissed; and, I wish only to add a f 
words. I am not prepared to say that if th 
defendant in a case of this nature could 
prove that he was unaware up to the insti- 
tution of the suit that the decree-holder was 
the real purchaser of the property, he might 
not ask the Court to refuse to give effect to 
the sale. The case that has.been cited by 
my learned brother is I think an authority 
for holding that the grant of auch relief 
might be made ina subsequent suit and is 
not necessarily restricted to the Court which 
could take action under clause 3 rule 72, 
order 21: and, I think, having regard to th~ 
wording of the first clause of that rule, that 
it makes no real difference whether a decree- 
holder purchases property without leave or 
whether he asks for leave and the leave is 
refused. But it is quite clear that the Court 
is not bound to set aside the sale. The 
relief is clearly within the discretion of the 
Court. In the case cited, the learned Judges 
declined to exercise that discretion in favour 
of the defendant: and, I think we should 
refuse to exercise it in this case, though on 
somewhat different grounds, Here the 
defendant does not plead that he was igno- 
rant that the decree-holder was the real 
purchaser. If he had been ignorant of that 
fact, it is difficult to see how he could obtain 
the relief to which he was clearly entitled 
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under rule 72, except by pleading the first 
clause of the rule in defence to this suit. 
But his defence has been that the second 
defendant was a benamiédar for himselt and 
not for the plaintiff. This plea is wholly in- 
consistent with the plea on which alone he 
could ask the Court to set aside the sale, 
namely, that the decree-holder was the real 
purchaser, This being so I agree that he 
is not entitled to relief and that the appeal 
should be dismissed with. costs. 


Appeal dismissed. 


\ BOMBAY HIGH COURT. 
scond Orrin Appeat No. 870 or 1907. 

i September 9, 1908. 

P, :—Mr. Justice Chandavarkar and Mr. 

Justice Heaton. 4 
KRISANA-—PlAINTIFE— APPELLANT 
versus 

TRIPURABAI—Drrenpaxt—Reaspon pent. 
Hindu Lee -Adoption by wule-—Hffect if adop- 
fron ~ Alienation by widow, before adoption— Adopted 
won aright te dipute widow salicnatian—Wulow i ight-— 
Effect of adsptiom by futher—Timiition Ach (XV 
of 1877), Ser II Arts 119, 119, 125, 144—-Effect of 
Tamuh nm Liw ar Hidu Luo—Rerersiornary heir, on 
adopted by wid ne e nnt. 

Where a Hindu widow, who has inherited her hne- 
band's property, adopts a son, the adoption has tho 
effect of divesting her of the property and putting 
un ond to her estate as heir of her husband. 
Tho adoption has the same effect as her death, 
with this difference that, after the adoption, she 
has a right of maintenance against the adopted 
son during the rest of her hfe, but that right, so 
long as it is not a charge on the estate or on any por- 
tion.of it, does not confer on her any right to the 
estate or entitle her to transfer it by way of salo or 


mortgage. Dhurm Das Pandey wi Mussamat Shame: 


Soondrr Debiah, 3 Moo. I. A, 229 (242); 6 W. R. 48, 
referred to 

If a Hindu widow, before adopting a son, severs a por- 
tion of the inheritance therefrom, and transfers it to 
n stranger, without any proper or necessary purpose 
binding the estate absolutely according to Hindu Law, 
the transfer, Jogically speaking, must caaso to have 
any effect after tho adoption, since it could only 
operate during the time thatthe estato was represented 
by her ag heir, an@the result of the adoption is to ter- 
minate that estate, Lakshman v. Radhabai, 11 B 609, 
and Moro v. Balaji, 19 B. 809, followed. Sreeramulyu 
v. Aristamma, 26 M. 148, not followed. 

The general proposition of Hindu Law is that a 
Hindu widow has an absolute right to the fullest benc- 
ficial interest ın her husband’s property for her life, 
that is, during the term of her widowhood. But this 
general proposition is qualified by the proposition that 
an adoption by her puts on end to that estate and 
divests hor of it, though hor widowhood continues. 


INDIAN CASES. 


647 


Thore is no analogy betwoon the cases of alionations 
by a Hindu father and n Hmdu widow before the 
adoption of a son. Ju tho case of father’s alienation, 
the aheneo takes the property absolutely and tho 
subsequent adoption cannot affect it, (Ra mbh atu. LARAS 
mun, 5 B. 680), because at the date of the alienntion 
he is full proprietor of the property and can do what 
he likes with it so long asthere 18 no son to restrict his 
right of alienation for purposes defined by Hindu 
Law. The adopted son in such a case cannot question 
the alienation, bocanse he becomes jomt owner with 
the father only as to such ancestral property as tho 
father 18 possessed of at the date of the adoption. 
But it is otherwise with a widow Her right is of n 
limited character and she has no absolute right over 
it, except in certain cases defined by Hindu Law 
Therefore, her alienation, those defined cases exccpted, 
has effect only during the tine that her widow’s 
estate lasts. That estate comes to an end when she 
dies or makes an adoption The alienee takes from 
her subject to that law. aMurirum v Kai L R7 
I A. 115 (155); 6C.L R.. 822; 50 776, explained. 
Bamundoxs v, Mussamut Tarinee,7 Moo I. A, 169 
(180), referred to. ‘ 

Limitation Act, being a Jaw of procedure, should 
not be presumed to have effected any change in the 


rights of persons given by tho substantive Hindu 
Law. 


Article 125 of the Limitation Act applies only to 
a reversionary heir 


A son adopted by a widow is not a reversionary 
heir. 


Articles 118 and 119 specially provide for the case 
of an adopted son and where these articles do not 
apply, the case must fall within Article 144 of the 
Limitation Act .Muro v. Balaji, 19 B. 809, referred to. 


Second appeal from the decision of T. D. 
Fry, Esq, District Judge, "Dharwar, confirm- 
ing the decree of V. V. Phadke, Esq., Sub- 
ordinate Judge, First Class at Dharwar. 

Facts.—The property in suit was left by 
K. to his widow. She had only a widow's in- 
terest in the property. She alienated the 
property and subsequently adopted a son. 
The son challenged the alienation and claim- 
ed ownership in the property. The first 
Court upheld the alienation as valid and dis- 
missed the adopted son's claim. The first ap- 
pellate Court confirmed the decree of the 
first Court. The son preferred an appeal to 
the High Court. 

Mr. Anant G. Desai, for the Appellant. 

Mr. G. S. Maulgaonkar, for the Respondent. 

Judgment The Distreit Judge has rejected 
the appellant’s claim, holding, on the authori- 
ty of Sreeramulu v. Kristamma (1), that where 
a Hindu widow, who has inherited her hus- 
band’s immoveable property, alienates part of 
it and then adopts a son, the son cannot sue 
to recover possession of the property until the 
termination of her widowhood, even though 

(1) 26 AL 143 


648 INDIAN OASES. 


RAM KRISHNA V, TRIPURABAI. 


the alienation was not for a proper or neces- 
sary purpose, justified by Hindu Law. This 
Madras ruling is directly opposed to the deci- 
sions of this Court in Lakshman Bhan Khopkar 
v. Radhabat (2) and Moro Narayan Joshi v. 
Balaji Raghunath (3), which the District 
Judgehas misread in thinkingthat they arenot 
conclusive on the point. There is an earlier de- 
cision of this Court (Nathaji Krishnaji v. Hari 
Jagojt (4)), which is equally conclusive. (See 
page 73 of that report.) Besides, these deci- 
sions have been followed in this Court except 
in one case (Bhaudialt bin Bhaskardixtt v. 
Ishwardiat bin Bhaskardiait (5)), in which 
Russell and Batty, JJ., followed the Madras 
decision, It does not appear to have been 
brought to the notice of those learned Judges 
that the law enunciated in Nathaji Krishnaji 
v. Hari Jagoji (4) and, the other two decisions 
(Lakshman v. Radhabat (2) and Moro v. Balaji 
(8)), has been followed in this Court in a 
number of unreported decisions and has been 
understood to be well established in this Pre- 
sidency since the year 1871. 

Where a Hindu widow, who has inherited 
her husband’s property, adopts a son, the ad- 
option has the effect of divesting her of the 
property and putting an end to her estate as 
heir of her husband. The adoption has the 
same effect as her death, with this difference 
that, after the adoption, she has a right of 
maintenance against the adopted son during 
the rest of her life, but that right, so long as 
it is not a charge on the estate or any portion 
of it, does not confer on her any right to the 
estate or entitle her to transfer it by way of 
sale or mortgage. These are indisputable 
propositions of law, and indeed they are admit- 
ted in the Madras judgment on the authori- 
ty of the Privy Council ruling in Dhurm Das 
Pandey v. Mussumat Shama Soondrt Debiah (6). 

If the widow, before the adoption, severs a 
portion of the inheritance therefrom and trans- 
fers it to a stranger, without any proper or 
necessary purpose binding the estate absolute- 
ly according to Hindu Law, the transfer, logi- 
cally speaking, must cease to have any effect 
after the adoption, since it could only operate 
during the time that the estate was represent- 
ed by her as heir and theresult of the adoption 


is to terminate that estate. 
ia 11 B. 609. 


Al J) 
6) (1843) 3 Moo. L A. 229 at p. 242; 6 W. R. 43, 
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Batin support of their view the learned 


Judges who delivered the judgment in Sreera- 
mulu v. Kristamma (1),rely on those decisions 
of the Privy Council and of our High Courts, 
in which it has been held that a Hindu widow 
has “an absolute rightto the fullest beneficial 
interest in her husband’s property for her 
life,” that is, “ during the term of her widow- 
hood.” Now, as a general proposition of 
Hindu Law, that is true. But the cases, in 
which it has been so held and which are cited 
in the Madras judgment, were cases in none 
of which was any question of an adoption by 
the widow and the effect it has on hey 

as heir of her husband, involved. It ispe 

ing the language of those decisions, part” 

ly the words “during her widowhood | 
apply them to a state of facts not conte - 
ed or covered by those decisions. That 
al proposition is qualified by the prop n 
laid down in other cases that such an J- 
tion puts an end to that estate and dives T 
of it, though her widowhood continues. 


The Madras judgment proceeds upon the ` 
analogy of an adoption made by a Hindu’ 


father after he has alienated any portion 
of his ancestral property. Now, it is 
true that the adopted ronin such a case 
cannot question the alienation and that he be- 
comes joint owner with the father only as to 
such ancestral property as the father was pos- 
sessed of at the date of the adoption. But 
there can be no analogy between such a case 
and a widow making an adoption to her hus- 
band. In the case of the father, at the date 
of the alienation he was full proprietor of 
the property—he could do what he liked with 
it so long as there was then no son to restrict 
his right of alienation to purposes defined by 
Hindu Law. The alienee takes the property 
absolutely and the subsequent adoption cannot 
affect it: Ltambhat v. Lakshman Chintaman 
(7). It is otherwise with a widow. Though 
she represents the estate as heir at the date 
of an alienation by her, her right is of a limit- 
ed character and she has no absolute right 
over it except in certain case# defined by law. 
She can confer an absolute right onher alienee 
only in those cases; otherwise the alienation 
has effect only during the time that her 
widow's estate lasts. That estate, according 
to Hindu Law, comes to an end either when 
she dies or when she makes an adoption. ‘The 
alienee takes the property from her subject to 
(7) 5 B. 620, 
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that law, provided the alienation was not for 
a proper or necessary purpose according to 
Hindu Law. It is difficult to see how the case 
of a father can supply any analogy to the case 
of a widow, which rests on different principles. 

But the learned Judges in the Madras 
judgment rely on certain observations of the 
Privy Council in the well-known case of 
Montram Kolita v. Keri Kolitani (8) as 
having “an important bearing on the ques- 
tion now under consideration ° and as lending 
support to their view. The observations 
are :— 

“But, further, the widow has a right to 
sell or mortgage her own interest in the estate. 
.. If her estate ceases by an actof unchastity, 
the purchaser or mortgagee might be deprived 
of the, estate, if the surviving brother of the 
husband should prove that the widow’s estate 
had ceased in consequence of an act of 
unchastity committed by her prior to the sale 
or mortgage.” y 

Laying emphasis on the word “ prior, ” tho 
learned Judges in their judgment remark :— 


“Tt will be noted that in this passage the 
Privy Council distinctly assurhe that even if 
the widow’s estate should cease by her com- 
mitting an act of unchastity and the succession 
of her husband’s heirs should thereby be 
accelerated, the purchaser or mortgagee, from 
her, of her own life-interest in the estate, 
would not be divested of it, if the sale or 
mortgage had taken place prior to her reb of 
unchastity, but only if it had been subsequent 
thereto.” (P. 153 of the report.) 


_The observations of the Privy Council 
must be read by the light of the context in 
which they occur. The question in Montram 
Kolita’s case (8) was whether unchastity in a 
widow causes forfeiture of the property which 
she has inherited from her husband, where 
such unchastity is subsequent to the inherit- 
ance. After dealing with the texts in the 
Hindu law books on the subject, and conclud- 
ing on the strength of those texts that such 
unchastity does not cause forfeiture, their 
Lordships proceed to refer to Mr. Justice 
Jackson’s judgment as pointing out “the 
mischief, uncertainty and confusion that 
might follow upon the affirmance of the 
doctrine that a widow’s estate is forfeited for 
unchastity, particulary, in the present con- 


ae L. R.7 I. A. 116 at p. 155; 60. L. R. 822; 5. 
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stitution, of Hindu society and the relaxation 
of so many of the precepts relating to Hindu 
widows.” It is in this latter connection that 
the observations in question occur in the 
judgment of the Privy Council. First, their 
Lordships point out that if unchastity in a 
widow were held to involve the consequence 
of forfeiture of her estate, the reversionary 
heir of her husband, if he happened to be her 
husband’s brother, might lead her into 
temptation and thus accelerate the succession 
in bis own favour. That is one mischief. Next 
it is pointed out that a person who had taken 
a purchase or mortgage from her after her 
unchastity might suffer. The hardship, 
uncertainty and confusion, in such a case is 
obvious. The purchaser or mortgagee might 
not know of the unchastity at the time of the 
alienation in his favour and to be deprived of 
the estate because the unchastity is subsequent- 
ly proved, is hard upon the alienee, becanse, in 
that event, he must be treated as a trespasser 
ab initio, having taken the transfer without 
any title. These considerations do not exist 
in the case of a purchase or mortgage before 
the act of unchastity. There the purchaser 
or mortgagee takes a good title, subject to 
the condition that it will last until the widow's 
estate as heir is terminated in any of the 
modes recognised by Hindu Law. Upon the 
hypothesis that unchastity is one of those 
modes, the purchaser or mortgagea, who takes 
the property subject to that condition, cannot 
complain of hardship, if subsequently the 
widow turns out to be unchaste, because till 
then he has the right to the estate. Itis in 
this light that the Privy Council would seem 
to have made the observations above cited. 
There is nothing in the judgment of the 
Privy Council to warrant the inference that 
their Lordships intended the observations in 
question as more than mere “ argumentum ab 
tnconvenientz,’ or to convey more than they 
have said expressly by way of illustration. 
The inference drawn from them by the 
Madras High Court is directly opposed to the 
decision of the Privy Council in Bamtundoss 
Mookerjea v. Mussamut Tarinee (9) in which 
they entirely adopted the following dictum of 
the Bengal Sadar Divani Adalat: “ In that 
case, the son, when adopted, became tho 
undoubted heir; and it was of course the 
correct doctrine that no sale made by a widow 
who possesses only a -very restricted life, 
(0) 7 M, I. A. 169 at p. 180. 
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interest in the estate, could have been good 
against any ultimate heir, whether an adopted 
son or otherwise, unless made under cireum- 
stances of strict necessity.” 

Article 125 of tho second schedule to the 
Limitation Act, 1877, is also invoked by the 
learned Judges in the Madras judgment in 
support of their view. That Act, being a 
law of procedure, should not be presumed to 
have effected any change in the rights of 
parties given by the substantive Hindu Law. 
Article 125 applies only to a reversionary heir 
which indeed a son adopted by a widow is 
not, But Articles 118 and 119 specially 
provide for the caso of such ason; and where 
those Articles do nét apply, the case must fall 
within Article 144: see Moro v. Balaji (8). 

It is to be remarked that the judgment of 
the Madras High Court in Sreeramulu 
v. Kristamma (1) throughout confines the 
principle of its decision to a case where the 
alienation by a Hindu widow made before the 
adoption of a son by her, is of only a portion 
of the property inherited by her from her 
husband. If the principle is sound, there is 
no intelligible reason why it should not 
equally apply toa case where the widow has 
alienated the whole and not merely a portion 
of the property. The distinction made through- 
out the judgment in that respect is purely 
arbitrary. No authority is cited for it and it 
rests on no principle derived from texts or 
decided cases. After this, itis not necessary 
to follow the judgment in the consideration of 
the question whether its ruling is “in con- 
sonance with justice and equity.” Notions of 
justice and equity vary and the considerations 
on that head noticed at the conclusion of tho 
judgment may well be counterbalanced by 
others equally, if not more, weighty. Most of 
those considerations are inapplicable to the 
law of adoption in this Presidency, where a 
widow is entitled to adopt a son, unless her 
husband has prohibited it, whereas in the 
Presidency of Madras she has to obtain the 
consent of her husband’s sapindas to such 
adoption. In any case, such. considerations 
as are pointed out in the judgment cannot 
outweigh the established principles of Hindu 
Law. 

For these reasons, we adhere to the deci- 
sions of this Court in Lakshman v. Radhabat (2) 
and Moro v. Balaji (3) not only on the ground 
of stare decisis, but also as being sound Hindu 
Law. Reversing the decree of the lower 


appellate Court, we remand the appeal for 
disposal according to law on the merits. 
Costs shall abide the result. : 

Decree reversed. 


-OALCUTTA HIGH COURT. 
REGULAR Crvin APPEAL No. 75 or 1907. 
March 10, 1909. 

Present :—-Mr,. Justice Doss and 

' Mr. Justice Richardson. 

KUMAR RAMESWAR MALIAH AND 
OTHERS——PLAINTIFFS APPELLANTS 
versus 
RAM TARAK. HAZRA. AND oTHERS— 
Derenpants—REsPONDENTS. 

Conveyance—Gi ant—Construs tiox— Bounds r ie a— 
Area—Description of land—Certain  definttion— 
LNecuracy of dimensions. 

When there is in the words of description a snf- 
ficiently certam definition of what is conveyed, in- 
accuracy of dimensions or of plans as delineated will 
not vitiate or affect that which is there sufficiently 
defined 

Damel Harvick v. Garret Sieby, (1865) L.R. 1 P.C. A. 
436 (at p 452) and Mellor v, Walmesley, (1905) 2 Ch. 
164 (at p.174),74L J. Ch. 475, 93 L. T. 674; 58 
W. R 581; 21T. L. R 501, followed. 

Therefore, it is only when the boundaries can be 
ascertained with perfect certainty that itis possible 
to infer that the intention of the grantor was to 
convey to the grantee all the lands comprised within 
the boundaries, but if the boundaries themselves are 
uncertain, then the only reasonable construction that 
ought to be placed upon the words is that the grantor 
intended to convey the quantity of land mentioned, if 
such quantity is exactly defined. 

Appeal from the decree of the Sub-Judge 
of Burdwan dated December 19, 1906. 

Mr. 8. P. Sinha (Advocate-General), Babus 
Nil Madhab Bose and Shib Chandra Palit, for 
the Appellants. 

Dr. Rash Behary Ghose and Babu Digambar 
Chaturji, for the Respondents. 

Judgment, , 

Doss, J.—The suit out of which this ap- 
peal arises is substantially one for recovery. 
of possession of two parcels of land, though 
the plaintiffs have asked for certain sub- 
sidinry declarations and also for several in- 
cidental reliefs which perhaps are enot quite 
consistent with each other. A 

The defendants Nos. 1 to 8 are the putni- 
dars of Lat Kajora Pargana Shergarh. They 
may shortly be described as the Hazre de- 
fendants. 

On the 3rd Baisakh 1266 B. S., corre- 
sponding with the 15th April 1859, the ances- 
tors of the Hazra defendants granted a 
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mokarari patta of certain lands of Mouza 
Nij Kajara to Birbal Pandıt, benamidar for 
Gobind Prasad Pandit, and to Dina Nath 
Panda, benamidar for the Hazra lessors. Two 
days after, that is, on the 5th Baisakh 1266, 
corresponding with the 17th April 1859, Dina 
Nath executed in favour of Birbal Pandit a 
deed of hissanama which recited that in the 
mokarari patta, Birbal had a ten anna share 
and Dma Nath six anna share. The deed 
contained several stipulations as to the pro- 
portion in which costs were to be paid by 
each share-holder in carrying onthe colliery 
business on the land demised. 

The plaintiffs are the heirs of Gobind 
Prasad Pandit. Their claim for possession 
is founded upon two grounds, first, that the 

‘two parcels in suit form an integral portion 
of the lands comprised in the mokarary patta 
and secondly; (but this only in the alterna- 
tive) that the dlause in the mokarari patta, 
under which the lessees are entitled to a lease 
of additional ‘ands in case-such lands are 
necessary for the convenience of the colhery 
business, also gives the plaintiffs a right to 
claim those lands. 

A Commissioner was appointed to hold a 
local investigation and he has found on 
measurement, that the two parcels claimed 
in the suit contained an area of 419 bighas 
and 287 bighas respectively. He has also 
measured the lands pointed out to him by 
the plaintiffs as being the lands comprised in 
the mokarari pdtta. According to the bounda- 
ries pointed out by the plaintiffs the area is 
2,805 bighaes6f + which 680 bdighas are Hasil 
and t are danga lands. According to 

revenue boundary on the west the area 
is 2,750 bighas, of which 680 bighas are culti- 
vated lands and the rest are danga lands. 

The plaintiffs claim the whole of 2,805 
Lighas as being the area granted to them by 
the mokarart patta, whereas the defendants 
contend that all that was conveyed to the 
plaintiffs’ ancestor and his co-sharers was 203 
bighas only. All these measurements are 
according to the standard rod of 18 inches to 
a cubit; but*there isa contest between the 
parties as to the standard of measurement. 

. The plaintiffs say that at the time when the 
patia was granted the standard of measure- 
ment was a rod consisting of 74 cubits, where- 

asthe defendants contend that it was the or- 
dinary standard. Therefore, the two principal 
questions which arise between the parties are, 


first, what was the length of the rod with 
which land was measured at the time when 
the mokarart patta was granted, and second- 
ly, what is the area of the land comprised in 
the mokarari patta. 

The lower Court has held that the plaintiffs 
have totally failed to establish their case that 
the length of the measurement rod was 74 
cubits. It has also held that what was 
granted under the mokarari patta was 203 
bighas and not the larger area claimed by the 
plaintiffs, namely, 2,805 bighas. It has ac- 
cordingly dismissed the plaintiffs’ claim for 
the larger area, but has given a decree for 
partition of the 203 bighas and also a decree 
for mesne profits to be ascertained in execu- 
tion. 

The plaintiffs have appealed and the de- 
fendants have also filed a cross-objection. 

It will be convenient to dispose of the 
question of the length of the measuring rod 
first ; because it lies at the threshhold of the 
discussion as to the main question involved 
in this case. 

In their plaint, the plaintiffs merely stated 
that they obtained a grant of 203 bighas by 
daura measurement. They did not disclose 
in their plaint what the length of the daura 
or rod was. IJtwas not until the plaintiffs’ 
pleader opened his case that he stated that 
the length of the rod was 74 cubits ; although; 
as I have stated, the plaintiffs’ men had pre- 
viously pointed out to the Commissioner an 
area of 2,805 bighas as being the area com- 
prised in the mokarart patta, which is much 
larger than the area they would have been 
entitled to even if the length of the rod had 
been 7% cubits. 

The plaintiffs have examined certain wit- 
nesses in order to show what the standard of 
measurement was at the time. They stated 
that up to 1270, that is 1864, the standard 
of measurement was 73 cubits but immedi- 
ately after that, it was reduced to 44 cubits. 

The plaintiffs’ case is that 74 cubits is the 
standard of measurement prevalent in the 
purgana. If that is so, they ought to have 
been able to prove their case conclusively by 
production of documentary evidence. As a 
matter of fact, they have adduced no docu- 
mentary evidence whatever in order to sup- 
port their case. The Court below has totally 
disbelieved the evidence adduced by tho- 
plaintiffs on this point and I entirely agree in 
that finding. 
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The next question is the most important 
one in the case, namely, what is the proper 
construction’ to be put on the mokarari patta. 

The material words in the patta are the 
following: “We grant this mokarart patta. 
after taking kabuliat, in respect of patit 
danga (that is waste land) in Mouza Nij 
Kajara within the four boundaries, namely, 
east of the boundary line of Madhubpore, 
north of the boundary lines of Harispore and 
Nachipore and of the Saorabad garden, west 
of Balia Danga and Bellya Danga tank and 
of Kopa Nath, and south of the boundary 
lines of Parash Kulia and Chachura Kuri, 
measnring 203 biyhus, for the purpose of 
making a colliery fixing at the rate of 14 
. rupee per bigha per annum the annual rental 
thereof at Rs. 304-8 Company’s coin.” 
` Itis contended on behalf of the appellant 
that what was conveyed to the plaintiff 
under this mokarart patta was all the lands 
comprised within the four boundaries. On 
the other hand, itis contended on behalf of 
the respondent that 203 bighas only were 
granted out ofthe larger area comprised 
within the four boundaries mentioned. 

T am of opimon that the construction put 
upon these words by the respondents is well- 
founded. The rent of Rs. 304-8 is fixed as 
the annual rental in perpetuity and is cal- 
culated at the rate of Re. 1-8 per bigha on 
the precise area of 203 bighas. If the ap- 
pellants’ construction were correct, that is 
to say, if the patia conveyed to the plaintiffs 
all the lands withinthe four boundaries which, 
as is now pointed ont by them, consist of 
nearly 2,800 bighas, the result would be most 
startling. It is only when the boundaries 
can be ascertained with perfect certainty that 
- it is possible to infer that the intention of the 
grantor was to convey to the grantee all the 
lands comprised within the boundaries, but 
if the boundaries themselves are uncertain, 
then the only reasonable construction that 
ought tobe placed upon the words is that 
the grantor intended to convey the quantity 
of land mentioned if such quantity is exactly 
defined. .In this case the northern boundary 
is ambiguous and the boundary line would be 
different-according as the boundary line of 
Parash Kulia or of Chachura. Kuri is taken 
as the northern boundary of the land. 

The patta goes on tosay that besides 
Rs. 304-8 rent, per annum, a further sum 
is to be pnid as rent and the provision for the 
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payment: of this further sum is also very 
significant as it throws light on the real 
meaning of the terms of the patta.” The 
words are these — And fixing Rs. 5 in the 
lump as rent per year for the land to be used 
as road leading from the said colliery to the 
public road and up to the Railway Station 
and for the land to be used for the carta 
passing to the ghats (places for loading and 
unloading) making a total rent of Rs. .309-8 
of the Company’s coin payable snnually and 
taking the sum of Rs 304-8 as bonus or 
premium.” If the lessors were so particular- 
ly careful as to charge Rs. 5 per annum as 
the lump rent for the small quantity of ad- 
ditional lands to be used as roads, it iš 
strange that they should have fixed Rs. 304-8 
as the rent in perpetuity, not for 203’ 
bighas only but for whatsoever lands might 
be found to be comprised within the four 
boundaries; or, in other words, that they 
should have attached no importance whatever 
to the area which they were conveying under 
the mokai ari patta. - 

There is a further stipulation in the patta 
that the lessees should not get any remission 
of rent on the ground of inundation, drought 
or on any other account nor should there be 
any variation in the jama on any ground. 
This provision also pomts to the inference 
that the annual rent was fixed with reference 
to the exact area demised and not with re- 
ference to any possible area within the four 
boundaries. 

Ifthe parties intended that the sum of 
Rs. 809-8 was to be unaltérably fixed for 
ever as the rental, however large™the area, 
might be within the boundaries, itis diffical ito 
conceive what possible object they could have ~ 
had in fixing the rate of rent per bigha. 

Tam, therefore, of opinion that thedominant 
idea and intention of the lessors in granting 
this lease was to demise the precise area 
mentioned in the lease And not.all the lands 
comprised within the boundaries some of 
which are uncertain. “Itis not like the 
case,” said their Lordships of the Privy 
Council i in Daniel Harrick v. Gdrret Siaby (1) 

“ofa conveyance of a certain ascertained piece 
of land, described precisely and accurately by 
its boundaries on all sides, adding a state- 
ment that it contains so many acres or 
thereabouts, in which case if it turns out 
that the quantity is incorrectly stated, it shall 

(1) (1865) L. R. 1 P. O. A. 436 at p. 452. : 
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not affect the transaction. It is the case of a 
conveyance of a certain number of acres, or 
thereabouts, to be taken out of a larger block 
of land and never yet measured off or as- 
certained, followed by directions expressed 
in ambiguous language as tothe mode in which 
it is to be measured off.” The same rule of 
construction is more fully expounded by 
Vaughan Williams la. J. in Mellor v. Wal- 
mesley (2) in the following passage at p. 174 of 
the report :— I cannot, however, agree with 
tho learned Judge that the present case is 
one in which the undoubted role that, when 
you have in the words of description a suf- 
ficiently certain definition of what is convey- 
ed, inaccuracy of dimensions or of plans as 
delineated will not vitiate or affect that which 
is there sufficiently defined, applies, because 
the description itself is a description of a 
piece of land situate on the sea shore of 
certain dimensions which are set forth. Those 
"dimensions, in my opinion, are not an addition 
to something which has already been cer- 
tainly described but are part and parcel of 
the description itself. The words are not an 
‘inaccurate statement of a quality of that 
which had already been certainly described 
or defined, but are part and parcel of that 
description or definition. The dimensions in 
this ease, to use the words appearing on p. 
247 of Shephard’s Touchstone, are an es- 
sential part of the description and not a 
camulative description in a case in which 
there is in the first place a sufficient certainty 
and demonstration.” 

I think the present caso comes within the 
nd class of cases referred to in the ob- 
ations I have just quoted and that the 
ition of the area, in the operative part of 
e lease is the essential part of the descrip- 
n and not merely a cumulative description 
that of which there has been in the first 
Jace a sufficient certainty and demonstration. 

The plaintiffs attempted to support their 
heory by adducing evidence to show that 
Gobind Prasad Pandit during his hfe-time 
dug a quarry outside the area pointed out to 
the Commissioner as the area demised and 
situated on its east. Gobind Prasad died so 
far back as 1868 and we find that in the 
year 1895, Ram Tarak Hazra, one of the 
defendants, wrote two letters to the present 
plaintiffs in which he distinctly stated that 


(2) (1905) 2 Ch. 164;74 L J. Ch. 475; 93 L.T. 
674; 53 W. R, 681; 21 T. L, R, 591, 











only 203 bighas of land at Kajara had been 
obtained in settlement and only 3 coal pits 
had been dug up to that time. The plaintiffs 
sent no reply to these letters. It seems to 
me thatthe present theory of a quarry having 
been dug by Gobind before his death 1s in- 
consistent with the case put forward by the 
plaintiffs. 


Moreover, if I am right in my conclusion 
that the plaintiffs have failed to establish 
that the measuring rod was 74 cubits long, 
even supposing that a quarry had been dng 
outside the demised land, it would not be 
sufficient to entitle them to any further area 
in addition to the land demised, if the area 
of the land is once definitely ascertained. 


In 1903 the defendants put forward their 
case that the land demised under the mokarari 
patia was defined by stone bounds and they 
have made the same case now in their written 
statement. The Commissioner has found on 
the northern boundary of the land a large 
stone encircled by small stones and on the 
southern bonndary of the land two big 
stones, 


The defendants have adduced evidence to 
show that soon after the lease was taken, 
Gobind Prasad personally went to the spot 
which was within 4 miles from his residence, 
and had the demised land delineated by stone 
bounds. The Court below has believed that 
evidence and on a careful consideration there- 
of, I see no reason to dissent from its find- 
Inger. 

I may mention that the appellants have 
not pressed in this Court the ‘alternative 
claim fonnded on what has been called the 
convenient clause in their mokarart patta, 

The defendants have filed a cross-objec- 
tion against the decree of the Court below 
for mesne profits. I think the cross-objec-, 
tion must be allowed. The lands are danga 
palit, that ıs waste land, and admittedly no 
profit is derived from any use of the surface 
of the lands. 

The respondents do not press their Cross- 
objection against the decree of the Court below 
directing partition of the 203 bighas. 

For these reasons, the judgment of the 
Court below 1s affirmed and this appeal disg- 
missed with costs, 

The cross-objection is allowed. There 
will be no order as to costs for the crosg- 
objection, - 
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RICHARDBON, J.—I agree as to the conclusion 
of fact arrived at by my learned brother and 
as to the construction which should be put 
on the mokararé patta. 1 concur in the order 
he proposes to make. 

Appeal dismissed and crosa-objectton allowed. 





BOMBAY HIGH COURT. 
Secoxp CIvIL APPEAL No. 576 or 1906. 
October 6, 1908. 
Present :—Scott, C. J. and Chandavarkar. 
KAVERIAMMA AND aAXNOTHER—PLAINTIFF8— 


APPELLANTS 
versus 
LINGAPPA AND OTHERS-—DEFENDANTS— 
RESPONDENTS, 


Transfer of Property Act (IV af 1882}, 8. SO- 
Lensor and lrssep— Reni paid bona fido ta holder under 
defective title—Lrssee not hable to pay again tothe right- 
Jul ouner—dAssigument by lessor unnecessary. 

Where a person with a defective title got his name . 
entered as the owner of certain property and as such 
owner realized the rent of the property from the 
lessee, who paid it in good faith and without nonce of 
the rightful owner’s title and interest in the property :— 

He'd, that the lessee is not Hable to pay the rent 
again to the rightful owner 

Held, further, that s. 50 is notin terms limited to 
cases in which there has been an assignment by the 
lessor during the tenancy. 

Second Appeal against the decision of C.C. 
Boyd, Esquire, District Judge of Kanara, 
confirming the decree of E. F. Rego, Esquire, 
Subordinate Judge of Honavayr. 

Mr, N, A. Shiveshvarkar, for the Appel- 
lants. 

Mr. §. S. Patkar, for the Respondents. 

Judgment. — This suit was brought by the 
plaintiffs to recover rent from the first defend- 
ant on the ground that he was the lessee of 
certain property to which the first plaintiff 
had become entitled as heir of her deceased 
brothers. 

The property had come into the possession 
of the first plaintiff's family by a deed of 
mortgage, dated the 14th of December 1895, 
which was executed with possession in favour 
of Subraya, although the mortgage money was 
advanced by Subraya on behalf of himself 
and his younger brother. On the same date, 
the 14th of December 1895, Subraya in his 
own name granted a lease of the property for 
12 years to the first defendant. Subraya 
after some years died, his interest as mort- 
gagee surviving to his younger brother 


Ramkrishna. Ramkrishna thereafter died and 
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the person who became entitled as his heir was 
the first plaintiff. The first plaintiff, however, 
did not live with her brothers and upon the 
death of Ramkrishna the property was taken 
possession of and managed by Subraya’s 
widow Gowri, who, after Ramkrishna’s death 
in the year 1901, got her name placed on the 
khata as the owner of the property. While 
she was thus the apparent owner of the pro- 
perty she demanded rent from the first defend- 
ant and he paid her rent for the year 1902 ~ 
and the year 1903. It is for these years that 
the plaintiffs now seek, to recover rent from 
the first defendant on the ground: that Gowri 
had no authority to receive: rent and give a 
discharge for the same. 

At the time that the first defendant paid 
these rents to Gowri, the tenancy was still 
continuing and he was, therefore, estopped as 
against Subraya, the nominal lessor, and 
Subraya’s heir Gowri from disputing: their 
right as landlords. He could not have defend- 
eda suit for nent brought against him by 
Gowri. 

It is also apparent from the findings. of the 
District Judge that the defendant in making 
the payment to Gowri was acting in good 
faith. He had no notice of the plaintiffs’ 
interest in the property. We think that it is 
a case calling for the application of section 50 
of the Transfer of Property Act which runs as 


follows :— 

No person ghall ko chargeable with any rents or 
profits of any immoveable property, which. he bas in 
good faith paid or delivered to any pergon of whom 
he in good faith held such property, notwithstanding 
it may afterwrads appear that the person to whom 
such payment or delivery was made had no rig 
receive euch rents or profits. 


It has been contended on behalf of 
plaintiffs that section 50 has no applicat 
to a case in which there has not been 
assignment by the lessor during the tenancy 

The section, however, is not in terms limit 
to such cases, and, we think, its language 
general enough to cover the case before us. W 
must, therefore, hold that the first defendant i 
not chargeable with the rents sued for, and we 
therefore, confirm the dcerea of the Low 
Court and dismiss the suit. 

The defendant in the course of the suit 
raised contentions as to the right of th 
plaintiff as heir of her brother Rambrishn 
and it became necessary to investigate clogel 
the rights of Subraya and Ramkrishna wit 
reference to the property in question, In 
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those contentions the defendant has failed. 

i For these reasons we think that the proper 

order as to costs will be that each party do 
bear her or his own costs throughout. 

Decree confirmed. 















































CALCUTTA HIGH COURT. 
Sxeconp Civm AprraL No. 1199 or 1906. 
March 29, 1909. 
Present :—Mr. Justice Sharfuddin and Mr. 
Justice Coxe. 
BIPUL CHUNDRA GUPTA—Priamtirr— 
APPELLANT 
VOTSUS 


HAZI NASIB ALI MAJUMDAR AND 


OTHERS——I)EFENDANT8—— RESPONDENT». 

Companies Act (V4 of 1582), 6. 4—Members must ba 
directly interested in managemer!— Business carried on 
by one person alone, mut as agent of persons jfinanoing 
him—Suit for account against him macatamnable, 

To bring a case withm the scope of section 4 of tho 
Companies Act, all the members of the Company 
must be directly interested in the management of the 
concern either personally or through their duly conati- 
tuted agents. i 

Smith v. Anderson, L.R.15 Ch. Div. 247 and Cratrther 
v. Thorley, 32 Eng. W. R. 330, referred to, 

Defendant No. 1 obtained a license from tho Govern- 
ment for catching wild elephants. The liceuse authorized 
him to take partners but there was no promise on the 
part of the Government ro 1ecognize his partners. De- 
fendant No 1 entered into anaercement with certuin per- 
sons, more than 20in number (including the plamtiff), 
who financed him. The agreement indicated how 
tho profits were to be divided but it expressly deprived 
those persons of any power of interference with him m 
the management of the business The plaintif brought 
a Panter account against defendant No. |, 

eld that thoso persons did not carry on any 
business ne an Associarion, that the business war car- 
ied by defendant No. 1 aloneand not by the persons 
Bnanced him, that the defeudant No. | could not be 
d as the agent of those persons, thar the case did 
ne within the acope of the Companies Act, and 
suit was maintamadle, 


al from the decree of the District 
Cachar, dated January 27, 1906, re- 
that of the Munsif of that place, 
rch 81, 1905. 

Tarakishore Chowdhuri and Brojo Lal 
ti, for the Appellant. 

oymotho Nath Mukerji, for the Re- 


t.—The present appeal arises out 
ought by one BipulChundra Gupta 
Nasib Ali and 14 others, for some 
their legal representatives were 
substituted. 

that Nasib Ali, defendant No. 1, 
icense for catching wild elephants 
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in the Lushi Hills District in 1901 from 
the Superintendent of that district and orga- 
nized a khedda in which enterprise a number 
of people including the plaintiff joined him ag 
shariks. 

A document was executed on the 17th 
Agraban 1308 between Nasib Ali, defendant 
No. 1, as first party and 13 others (one of 
whom is the plaintuf himself) as second party. 
This document related to the business of the 
khedda, its management and the divison of 
profits among the shartka, 

It appears that one of the sharvks named 
Nawsheneeab did not contribute towards 
the business and so was not treated as a 
sharik at all and was replaced by one Abdul 
Ah, defendant No. 15, Several persons sub- 
sequently purchased shares from some of the 
executants of the agreement and thus became 
interested in the business. 

The agreement indicates how the profits 
are to be divided and in what proportion and 
among whom. 

Jt appears that it was defendant No. 1 
alone to whom the license was granted, but as 
the business required a considerable amount 
of money, the defendant No. 1 induced 13 


. others to jom him in the business, which 


number, after the execntion of the agreement, 
swelled to 35. 

The plaintiff brought this suit praying for 
a decree against defendant No. 1 and his 
brothers for an account and for the money 
that might be found due to the plaintiff on an 
account being taken, and in the event of no 
neccunt being rendered, fox the sum of 
Rs. 301-10-2, with costs and future interest. 
The above sum, it was alleged, was the pro- 
portionate share of the plamtiff in the profits 
made ont of the bnsiness. 

On behalf of the defence it was contended 
that section + of the Indian Companies Act 
1e82, was a bar to the suit as the partnership 
consisted of more than 20 persons and was 
not registered under the Act. 

The first Court gave a preliminary decree 
to the plaintiff against the defendants Nos. 1, 
2 and 3, but on appeal to the officiating Dis- 
trict Judge the plaintiff's suit was dismissed 
on the ground that the partnership was not 
registered under the Companies Act. The 
plaintiff now appeals to thin Comt and the 
points urged on his behalf are (1) that the 
work was only for one season and not a con- 
tinuing one and hence section 4 of the Indian 
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Companies Act has no application; (2) that 
section 4 Indian Companies Act refers to 
business actually carvied on by more than 20 
persons, while in the present case under the 
agreement only one man, namely, defendant 
No. 1, was to carry on the business without 
any interference on the part of the members 
of the second party (wide paragraph 4 of the 
agreement). There were other points also 
but in the view we take of tho case we do not 
think it necessary to dicuss them. 

Section 4 of the Indian Companies Act is 
practically a reproduction of section 4 of the 
English Act and our attention has been di- 
rected to the following English cases. Smith 
v. Anderson (1), Crawthor v. Thorley (2). The 
above cases were cited by the learned pleader 
for the appellant in support of his contention 
that to bring the case within the scope of 
section 4 of the Indian Companies Act all the 
members of the Company or Association must 
be directly interested in the management of 
the concern either personally or throngh their 
duly constituted agent. In Smith v. Anderson 
(1) it was held that where a business is car- 
ried on by trustees, as trustees and not as 
agents or directors, the case will not come 
within the Act, if the trustees are less than 
20 in number. The distinction between a 
trustee and a director was pointed ont. It 
was observed that a trustee dealt with the 
property as principal, as owner, and as master 
subject only to an obligation to account 
to the cestue que trust; whereas a director en- 
tered into contracts not for himself but for 
the Company, and could neither sue nor be 
sued on them. This case was followed in 
Orawther v. Thorley (2) where it was held 
that where trustees carry on business in 
their own names and, as between themselves 
and third parties, are responsible on their 
contracts, they carry it on as trustees only 
and not as agents of their association. If they 
are less than 20 in number they do not come 
within the scope of the Oompanies Act. 
Where they are not bound to obey the orders 
of their association and carry on the business 
in their own names and on their own liability, 
without any reference to the direction or or- 
ders of their association, they can not be ve- 
garded asthe agents of the association so as 
to bring the association within the-acope of 
the Act. 


. (1) L. R. Ch Div, 247. 
2) 32 Eng. W. R. 330, 
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Now applying these principles to the pre- 
rent case it is clear that the business was car- 
ried on by the lst defendant alone and not by 
the association which financed him. The deed 
of partnership is not a deed executed by all 
the parties in favour of all, but one between 
the lst defendant on tho one side and the 
other partners on the other, The lst defend- 
ant alone had the patia which authorized 
him to carry on the business and although 
there is a clauso in the patta authorizing 
him to take partners, there is no promise on 
the part of Government to recognise his 
partners, nor is there anything to show that 
as a matter of fact any important relation 
ever existed between Government and any of 
the partners but the 1st defendant, nor is 
there anything to show thatthe other sharitks 
incurred any liability to any body but the 
Ist defendant. The agreement between the 
Ist defendant and the others expressly de- 
prived them of any power of interference 
with him. We find in paragraph 4 of the 
agreement the following passage: “Entire 
charge of catching and selling elephants will 
pest with the first party (defendant No. 1). 
The second party (the other 13 sharika) shall 
not be allowed to interfere with that.” In 
accordance with the provisions of this para- 
graph we do not think that the defendant 
No. 1 canbe regarded as the agent of the 
shartks. Under the agreement he could not 
only catch but also sell the elephants as he 
pleased and the second party had no power 
to interfere. The test whether defendant 
No. 1 was acting as an agent would turn on 
the question whether the other shariks 
the power to revoke the authority given 
in clause 4 of the agreement. Unde 
terms of the agreement we do not think, 
they had this power. 

It appears from the record that th 
ness had commenced before the oth 
ners were taken. And these partn 
taken under the conditions that the 
have no power to interfere with 
defendant No. 1 did with regard to 
ture and sale of elephants. The #h 
only a share of the profits. | 

The above circumstances clearly 
the association carried on no busi 
association and so did not come 
scope of the Indian Companies 
being our view, we think that t 
officiating District Judge was wro 
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ing that the plaintiff’s claim was barred by 
the provisions of that Act. We, therefore, 
set aside the Judgment of the lower appellate 
Court and remand the case for disposal of the 
other points arising in the appeal to that 
Court. The appellant will be entitled to the 
costs, of this appeal. 
Appeal allowed ; case remanded. 





BOMBAY HIGH COURT. 
Mis: Cin Arrear No. 16 or 1908. 
October 7, 1908. 

Present :—Scott, C. J. and Batchelor, J. 
BAI MANI AND ANOTHER—PLAINTIPFS— 
PrvITIONERS—-APPELLANTS 

; VOrEUS 







KHIMC GOKALDAS— 
DEFENDANTS PPONENT— RESPONDENT. 


Cil Procedure (Ac? XIV of 1882), 8s. 503, 
505, 538—R ‘cammendtition far appointment of receiver 
rofused by District Jkdga—A npe tl. 

Where a District Jide refuses to appoint a receiver 
on 1 tHe recommenda on of a Subordinate Judge, the 

‘der of refusal is ail order passed undor the proviso 


~~ tos. 505, and not under s. 503, and is not appealable, 


$ 


aAA 


N 


not bemg specified in the hst of orders in s. 588 of 
the Code of Civil Procedure Bira ar v. Ran Churn, 7 
C. 719, followed. 


Appeal against an order passed by W. 
Baker, Esquire, District Judge of Surat in 
Miscellaneons Application No. 33 of 1908. 

Mr. Setaltad (with Manubhai Nanabhai and 
N. K. Méhta), for the Appellants. 

Mr. Branson (with K.N. Koyaji and M. M. 
one. for the Respondents. 

Judgment.—This is an appeal from an 


order of the Districh Judge of Surat in 


atiscellaneous Application No. 33 of 1908 of 
the Pi “trict file. That application was one in 
who Aho District Judge considered. the 
re ondation of the First Class Subordinate 
that thSurat thatthe defendant Kbimchand 
ApPippointeda receiver in a suit No. 35 
in case of the recommendation 
wepted, that the Nazir of his 
be appointed. 
t Judge having considered the 
tofis refused to authorise the 
boint either of the persons so 


ition was made to him under the 
tion 505 of the Civil Procedure 
{ [ler that section he had power to 
Subordinate Judge to appoint 
‘sons recommended and he had 
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also power to pass any other order. The order 
which he decided to pass was to refuse to 
allow the appointment of any receiver at 
all. 

We are of opinion that that was an order 
passed under section 505, and not under sec- 
tion 503. It is, therefore, an order whuch is 
not apperlable not being specified in the list 
of orders in section 588. We are supported 
in this conclusion by the decision of Brajan 
Kover v. Ram Churn Lall Mahata (1). 

We, therefore, think that the preliminary 
objection which has been taken that no appeal 
lies is a good one, and we dismiss the appeal 
with costs. 


Appeal dismissed. 
(1)7C 719. 





CALCUTTA HIGH COURT. 
Stconp Civit Appear No. 1202 or 1907. 
March 26, 1909. 

Present .—Mr. J ustice Chitty and Me. 
Justice Vincent. : 
DWARIKA NATH CHATTERJI axo. 

ANOTHEB—-P LALNTIFFS— APPELLANTS 


VErsus 
JIBAN ALT AND OTHERS—DEFENDANT 3- 
RESPONDENTS., 


Cancellation of docu nent=—Borgery—Invalidity of de 
eunent asreqards plaintiff's share—TInconsistent claim— 
allte: natare claim- Common form af prayer for futher 
reliei— Pleadings, 

Where the plaintiff sued for the cancellation of 9 
pattah on the ground that ıt was a forgery, the Court 
should not discuss the question whether the document 
18 invalid as regards the plaintiffs share, for that as- 
sumes a fact which 18 onturcly mconsistent with the 
claim for cancellation of the pat‘ah, namely, that it is 
a genwme document. 

Although tho plaintiff could have put that as an al- 
ternative claim, yet when he does not do so, tho com- 
mon form of prayer fo. further or other relief should 
not be allowed to include that claim. 

Appeal from the decree of Sub-Judge of 
Backerganj, dated March 9, 1907, reversing 
that of the Munsif of Bhola, dated February 
9, 1966. 

Babu Baikuntha Nath Das. for the Appellant. 

Dr. Priya Nath Sen and Babu Abinash 
Chundra Guha, for the Respondents. 

Judgment :—This appeal arises out of a suit 
brought by two brothers Dwarika Nath Chat- 
terjoe and Basanta Kumar Chatterjee for n 
decree that a certain oshut nimhorla patlak 
seb up and filed by defendants Nos. 1 to 9 


might be cancelled, for costs, and for furthor 
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other relief. The defendants Nos. 1 to 8 plead- 
ed that the suit of the plaintiffs was unmain- 
tainable in its present form, that it was barred 
by limitation, and that the pattah was genuine. 
The facts of the case appear to be shortly 
as follows: There is a Nimhotcla, mauza 
Bora Manika, Kismut Butumora, standing in 
the name of Kali Kant Ganguli. Within that 
mmbowla was an oshut nimhowla, bearing 
a yearly jana of Rs. 40-6. By a kabala 
dated the 15th Aswin 1257 one Munshi took 
settlement of that oshut nimhowla from Rama 
Nand .Chuckerbarti who was the great-grand- 
father of the two plaintiffs, the plaintiffs’ 
father being Rama Nund’s daughter's son. 
Rama Nund had four brothers, Rama Kanta 
Tarkabogish, Krishto Hari Chuckerberty, 
Loke Nath Chuckerberty and Krishna Go- 
binda Nayalanker. In 1900 the plaintiffs 
filed a suit (No. 1642 of 1900) in the Court 
of the Munsif at Bhola for assessment of the 
jama of the oshut ntimhowla. In that suit. 
the defendants Nos. 1 to 8 set up an oshut 
nimhowladart pattah, (which is the one in dis- 
pute in this suit), dated the 15th Jaist 1252, 
purporting to have been granted by Krishna 
Gobinda Nayalanker, one of the five brothers, 
whom we have mentioned. In that suit the 
plaintiff’s claim was decreed, the Munsif dis- 
believing the genuineness of the patiah. On 
appeal on 19th May 1902, their claim was 
dismissed, the Kabuliat being disbelieved and 
the pattah upheld. Onthe 17th May 1905, 
just three years after the date of the last- 
mentioned judgment, the plaintiffs filed this 
suit. The first Court decided that so far as 
the plaintiffs’ claim to have the pattah can- 
celled as a forgery was concerned, it was barr- 
ed by limitation, the patfah having been 
admittedly set up and brought to the plain- 
tiffs’ notice in the year 1901. Among other 
issues, however, thefirst Court raised the third 
issue— Is the pattah sought to be set aside a 
forged document, and had the person by 
whom it purports to have been granted no 
right to grant it.” Ona consideration of the 
second portion of this issue the Court of: first 
instance discussed the question of the rights of 
the parties under the pattah, assuming it to 
be a genuine document and decided that it 
was ton certain extent invalid against the 
plaintiffs. That Court accordingly, while dis- 
missing the suit so faras the declaration of 
forgery of the pattah was concerned, gave the 
plaintiffs a decree that the pattah was invalid 


INDIAN CASES. 


aD 


against them except to the extent: 
Gobindo Nayalanker’s share, 
three-anna and four gunda shart 
nimhowla. The Court of first instan 
to the conclusion that all the five D 
were interested equally in the nimhowll 
is, each brother had a three anna four 
share. On that view of the case the pla, 
as heirs of Rama Nand Chakraverty m 
entitled to a three annas and four gunda 
was stated that the other four brothers 
died childless and their shares had devol 
on an agnate Isser Chandra Chakraborty w 
sold half of his share (6 annas and 8 gunda 
to the plaintiffs. So that the plaintiffs be 
came entitled to 9 annas and twelve gundas, 
and the other six annas ejght gundas remain- 
ed with defendant No. 10 Srimati Kadambp 
Debi, the present representative of Is or 
Chandra Chakraborty. Against that decision 
the defendants Nos. 1 to 8 preferred an ap- 
peal. The lower appellate Court took the 
same view with regard to the plaintiffs Soe 
for cancellation of the pattah; that isto sty, 1 
was of opinion that that claim was barred b 
limitation. But it wasfurther of opinion, con- ~~ 
trary to the opinion of first instance, that the 
paitah was genuine. The fourth point for 
determination as stated by the lower appel- 
late Court is whether the patidk is invalid as 
regards the plaintiffs’ shave in. the nim- 
howla. ln discussing that quéstion the 
lower appellate Court held on the‘evidenco 
that it had not been proved in the case 
that the five brothers were, prior to the 
grant of the pattah in 1252, jontly in- 
terested in the nimhoula. The learned Sthor- 











dinate Judge held, quite rightly, that if Kara 


na Gobinda Chakraverty after the date of 
the pattah chose to give his brother any share 
in the nimhowla that would not of course 
affect the right of the grantees under the 


pattah. The learned Subordinate Judge ac- 
cordingly dismissed the plaintiff’s suit in 
toto. 


Against that decision the plaintiffs have 
preferred this appeal. In the first place, we 
are of opinion that upon the plaint and writ- 
ten statements the Courts below should have 
confined their attention to the plaintiffs’ 
claim as laid; that is to say, to the question 
whether the pattah was a forgery and should 
be cancelled at the suit of the plaintiffs. The 
plaint which we have carefully perused does 
not suggest that the plaintiffs were seeking 
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'rom the Court any other relief. We do not 
‘hink that the common form of prayer for 
further or other relief should have been al- 
lowed to suggest or include a claim such as 
has now been put forward and discussed by 
both the lower Courts, namely, whether the 
pattah was invalid as regards the plaintiffs’ 
share. That assumes a fact which is entirely 
inconsistent with the claim for cancellation of 
the pattah, namely, that the pattah was a 
genuine document. It might have been 
open to the plaintiffs to put that as an alter- 
native claim before the Court, but they did 
not do so and we do not think that the Courts 
should have considered it. The reasons 
against such a course are obvious. The claim 
for cancellation is a particular claim falling 
under a particular article (91) in the second 
schedule of the Limitation Act which gives 
the plaintiffs three years within which to sue 
to set aside the pattah. The pattah having 
come to the knowledge of the plaintiffs ad- 
mittedly in 1901, that suit was barred. By 
allowing the plaintiffs to go into another 
question on the assumption of the genuineness 
of the pattah, the Courts have given the 
plaintiffs a further period within which to 
bring their suit ; namely, six years from the 
date of the judgment of the lower appellate 
Court, the 17th May 1902. As we have al- 
ready said we are of opinion that this should 
not have been allowed. Taking the suit then 
ns it stands, there is no doubt that it is barred 
by limitation. Assuming, however, for a mo- 
ment that the question which has been raised 
by the plaintiffs and accepted by the Courts 
could be discussed, we have the finding of 
fact of the learned Subordinate Judge that 
the plaintiffs have failed to prove that the five 
brothers were joint in interest in the nim- 
howla prior to the date of the pattah in dis- 

ute. The learned Subordinate Judge says, 
“There is no reliable evidence on the plaint- 
iffs’ side to show that when the pattah was 
granted by Krishna Gobinda, he lived in 
commensality with his brothers or that they 
had interest in the mimhowla.” It would 
seem that 4; ho does not mention it thelearn- 
ed Subordinate Judge had lost sight of the 
quasi admission as to commensality which is 
contained in the 15th ground of appeal to the 
lower appellate Court. That, however, is not 
precisely evidence in the suit, though no 
doubt it might have been considered. We do 
not consider «it of sufficient importance to 
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justify us in remanding the case to the Sub- 
ordinate Judge for a further finding on that 
fact as there is no doubt that he has consider- 
ed the evidence, properly so-called, which 
was before him in the case. Being, however, 
of opinion as we have said, that the question 
of the invalidity of the pattah as against the 
plaintiffs on the assumption of its genuineness 
ought not to have been gone into at all, it is 
not necessary to discuss this question any fur- 
ther. 

The result 18 that this appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Seconp Civ, Appear No. 205 or 1907. 
October 9, 1908. 
Present:—Scott, C. J. and Heaton, J. 
PUTLABAL—Devenvant—APPELLANT 
ceraus 
MADHU—Psaintirr—RasponDent, 

Hindu Law—Widow's right after her re-marriage 
tu qire in adoption her son from her first hushand— 
Hindu Widow Remarriage Act (XV of 1856), a. 3, 
b——Liffect af the Act on widow's power to gire her 
ton in adaption. 

According to Hindu Law a mother, by virtue 
of her maternal relationslup, has the right to give 
her son in adoption and there is nothing in tho Hindu 
Widow Re-marriage Act which affords any indication 
that the legislature intended to deprive her of that 
right. Tho right of guardianship, which, under tho 
provisions of s. 8 of the Act, may, under certain con- 
ditions, be transferred from the mother to one of the 
other relations of the child, does not carry with it the 
nght to give in adoption, for that is a right which 
can only be exercised by a parent, Punchapp4 vy, Sangan- 
baa ned, 24 B 89, referred to. 

Appealagainst the decision of P, S. Pathak, 
Esquire, Firat Class Subordinate Judge of 
Dhulia, in Suit No, 467 of 1907. 

Mr. M. V. Bhat, for the Appellant. 

My. 8. R. Gokhale. for the Respondent. 

Judgment._-The question in this appeal is 
whether the plaintiff has been validly 
adopted as a son to his deceased maternal 
grandfather Sadashiv. The question has 
been answered in the affirmative in the lower 
Court. 

The material facts are as follows :— 

The plaintiff is the natural son of Anna and 
Bbagi. Bhagi is the daughter of Sadashiv. 
Anna, Bhagi and the plaintiff lived with 
Sadashiv. Bhagi says that her father intend- 
ed from the first to adopt the plaintiff, that 
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her husband asked him to do so and when 
attacked with plague told Sadashiv that the 
boy was given to him. This story is highly 
probable for Sadashiv was a well-to-do man 
possessed of property worth Rs. 25,000 or 
Rs. 30,000 while Anna had no property what- 
ever. At in‘orvals of a few months the deaths 
oconrred of, tirst, Anna, then, Sadashiv and 
lastly, Bhowani, Bhagi’s mother. Sadashiv 
had another wife Putli, the defendant in this 
suit. After Sadashiv’s death Putli and Bhagi 
and the plaintiff lived together in Sadashiv’s 
house until they were driven out by Balu, the 
divided brother of Sadashiv. Balu’s action 
led to litigation between him and Putli in 
which Putli eventually secured from him all 
Sadashiv’s property. For abut 3 years Putli 
continued to treat the plaintiff as before as 
the son of Sadashiv. She also in April 1906 
went through a formal adoption ceremony in 
which the plaintiff was given by Bhagi and 
taken by Putlias son to Sadashiv. A deed 
of adoption was then executed by Putli in the 
plaintiff's favour. 

At this time Bhagi was no longer the 
widow of Anna, having re-married about a 
year previously. In August 1906 previously 
Putli denied the validity of the adoption and 
this suit was thon filed on behalf of the plain- 
tiff to establish it. 

The plaintiff's adoption is challenged by 
the defendant on the ground that he was 
owing to his mother’s re-marriage an orphan 
in the eye of the law at the time of the adop- 
tion ceremony, without any parent capable of 
giving him in adoption. 

We will first consider the right of a mother 
to give her sonin adoption according to the 
Hinda Law. 

According to the texts the right of the 
female parent to give her son in adoption 
results from the maternal relation and is not 
derived by delegation from her husband. Thus 
Manu IX, 168 that (boy) equal by caste 
whom his mother or his father affectionately 
gives with water in time of distress as son 
must be considered as an adopted son,” 

Yajnavalkya II, 180 ‘the son whom his 
father or mother gives becomes Dattaka.’ 
Vashista XV, 1, 2 ‘man formed of 
uterine blood and virile seed proceeds from 
his mother and his father as effect from 
cause, therefore the father and the mother 
have power to give, to sell and to abandon 
their sons.’ The Mttakshara which is the 
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paramount authority in that part of the 
country to which the parties belong has the 
following comment—Bk. 1, Section XI, 9 
and 10 :— "9. Hewho is given by his mother 
with her husband’s consent while her husband 
is absent or incapable though present or 
without his assent after her husband's decease 
or who is given by his father or by both being 
of the same clags with the person to whom he 
is given becomes his given son;so Manu 
declares ‘ He is called a son given whom his 
father or mother affectionately gives as a son 
being alike by class and ina time of distress 
confirming the gift with water. 10. By 
specifying distress it is intimated that the son 
should not be given unless there be distress. 
This prohibition regards the giver, not the 
taker.” 

Thus apart from the effect of special 
legislation which we will next consider, the 
maternal relationship of Bhagi justified the 
gift in adoption. 

In Mandlik’s Hindu Law, p. 468, we find 
the following passage which accords with the 
conclusion at which we have arrived. “The 
widow’s power of giving in her own right has, 
by some, been questioned, but, as it seems to 
me, on very insufficient grounds. In point 
of fact, even the texts by themselves are 
more clearly in favour of her competency to 
give, than her ability to take, and all the 
Digests, held authoritative on this side of 
India, are equally pronounced in her favour. 
Nanda Pandita himself, though he would 
wish for permission for a widow to take, is 
obliged to hold that Mann’s text being express 
in favour of the mother or the father being 
able to give, the widow has the right to 
give.” 

It has, however, been argued before us that 
the effect of the Hindu Widow Re-marriage 
Act KV of 1856 is to deprive a re-married 
widow of all rights resulting from her first 
marriage and even of the right to act as 
guardian of her child. We are unable to 
agree with this contention. 


Section 3 of the Act is as follows :— 

On tho re-marriage of a Hindu widows if noither tho 
widow nor any other person has been expressly 
constituted by the will or testamentary disposition 
of the deceased husband the gnardian of his children, 
the father or paternal grandfather or the mother or 
paternal grandmother, of the deceased husband, or 
any malo relative of the deceased husband, may peti- 
tion the highest Court having original jurisdiction in 
civil cases in the placo where the deccased husband 
was domiciled at the time of his doath for the appoint- 
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ment of some propor person to be guardian of thesaid 
children, and thereupon it shall be lawful for the said 
Court, if it shall think fit, to appoint such ‘guardian, 
who when appointed shall be entitled to have the 
care and custody of tho anid children, or of any of 
them during their minomty, m the place of their 
mother ; and in making such appointment the Court 
shall be guided, so far as may be, by the laws and 
rules in force touching the guardianship of children 
who have neither father nor mother 

Provided that, when the said children havo not 
property of their own sufficient for their support and 
proper education whilst minors, no such appointment 
shall be made otherwise than with the consent of the 
mother unless the proposed guardian shall have given 


security for the support and proper education of the 
children whilst minors. 


It is to be observed first that the proviso 
preserves the right of the re-married mother 
to the guardianship of her children when 
they have no property of their own even 
- from the interference of the Court except in 
cases where a grandfather or grandmother or 
male relative of the dead father has given 
security for the support and education of the 
children: secondly, that even where there is a 
property of the children the Court has 8 
discretion to refuse the application for the 
removal of the children from the guardianship 
of the mother. 

Her right as mother to act as guardian of 

children not possessed of property is therefore 
but slightly affected by the Act. 
~ Assuming that the mother has by Hindu 
Law aright to give her son in adoption, we 
do not think that the Act affords any indica- 
tion that the legislature intended to deprive 
her of it. Section 5 says that a widow, 
except as in the three preceding sections 
is provided, shall not by reason of her re-marri- 
age forfeit any property or any right to which 
she would otherwise be entitled. -Accordingly 
a re-married woman has been held entitled to 
succeed as heir to her son by her first husband : 
see Chamar Haru Dalmel v. Kashi (1) and 
Basappa v. Rayava (2). 

The right of guardianship which under the 
provisions of section 3 (one of the sections 
excepted in section 5) may under certain 
conditions Ise transferred from the mother to 
one of the other relations of the child does not 
carry with it the right to give in adoption 
for that is a right which can only be exercised 
by a parent. 

It is, however, contended that the matter is 
not open to argument because it- has been 


(1) 26 B. 338. 
_ (2) 20 B, 91, 


, 


INDIAN CASES. 


661 


held by a Bench of this Court in Panchappa v. 
Sanganbasawa (3) that a Hindu widow has no 
power after her re-marriage to give in adoption 
her son by her first husband unless he has , 
expressly authorised her to do so. These are 
the terms of the head note and appear to 
express the opinion of Parsons, J., one of the 
Judges who decided that case. 

In onr opinion the evidence to which we 
have veferved in the earlier part of the 
judgment is good evidence of an express 
authority from Anna to Bhagi to give the 
plaintiff in adoption to Sadashiv. The adop- 
tion would, therefore, according to the opinion 
of Parsons, J., be valid. ` 

For the above reasons we 
appeal with costs. 


dismiss the 


Appeal dismissed with costs. 
(3) 24 B. 89. j 





CALCUTTA HIGH COURT. 
Sroonp Cry Appears Nos. 1203 and 
1517 or 1907. 

. March 26, 1909. 
Present :—~-Mr. Justice Chitty and 
Mr. Justice Vincent. - 
KUNJA BEHARY SHAHA AND oTHERS— 
PLAINTIFES—APPELLANTS 
versus 
In No. 1203 of 1907. 
MATU BIBI AND oruurs—DEFENDANTS— 
RESPONDENTS, 
In No. 1517 of 1907. 
MESAN BIBI AND oTHERS—DEFENDANTS— 
RESPONDENTS. __ | 

Mortguge—Question uf trangjerabikhiy of jamn 
mortgaged—Mortgaga suii—Lardlond defendant not 
estopped from rarsing question. i ; 

The question of transferability of a jama, which 
was mortgaged, can be gene into ina suit 1pon tho 
mortgage, and can be raised by the land’ord who 
having purchased’ a portion of the mortgaged proper- 
ty was mado a defendant in the suit P 

Jaqgeswar Dutt v. Bhuban Mohan, 33 O., 425, dis- 
tinguished f 

Whero a landlord in execution of a mortgage-decree 
caused the sale of an occupancy holding and purchas- 
ed ib himself, he ia not estopped from pleading non- 
transferability without his consent in a subsequent 
suit brought by the mortgagee of the occupancy 
holding. 

Asmatunnessa Khatoon v. Harend)a Lal, 85 C. 904, 
and Lure Krishna v. Robert Watson J Co,8 C.W N. 
366, followed. ; 

Appeal from the decree of the Sub-Judge of 
Nadia, dated 14th March 1907, affirming that 
of Munsif of Chooadanga, dated July 17, 1906. 
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Babu Baranashibasht Mukherji, for the 
Appellants. 


Dr. Priya Nath Sen, for the Respondents. 

Judgment These two appeals are prefer- 
red by the plaintiffs in two suits on mortgage 
ponds. In each of the, two mortgage bonds 
two jamas were included. The plaintiffs 
were given decrees by both the lower Courts 
against the mortgagors, defendants Nos. 1 
and 2 for the amount of the mortgage debt; 
but their snits, so far as they claimed to 
have their mortgage lien declared, were dis- 
missed. They have preferred these second 
appeals and four questions have been raised 
by the learned Vakil for the appellants. 
The first point is that the question of trans- 
ferability was not one which could be gone 
into in a mortgage suit and that it certainly 
could not have been taken by defendant No. 
3 who was not only the purchaser of one of 
the Jamas in each suit but also the 16 annas 
landlord, In support of his contention the 
learned pleader quoted the case of Jaggeswar 
Dutt v. Bhuban Mohan Mita (1). But that 
_ was a totally different case in its facts from 
the present one and has no bearing what- 
ever upon it. There a third party set up 
a title paramount both to the mortgagor and 
the mortgagee. Here it is stated that defendant 
No. 3 by virtue of his purchase had acquired 
an interest in the equity of redemption; and 
the plaintiffs themselves made him a party on 
that footing. It is now sought to be argued 
that because he was also a 16 annas land- 
lord he could not raise this defence. The 
point is condluded by authority. The case 
of Asmatunnessa Khatoon v. Harendra Lal 
Biswas (2) laid down that where a landlord 
in execution of a mortgage decree caused 
the sale of an occupancy holding and purchas- 
ed it himself, he was not estopped from 
pleading non-transferability without his con- 
sent in n subsequent suit brought by the 
mortgagee of the octnpancy holding. Here 
the landlord, the defendant No. 3, is said 
to have purchased in execution of his own 
decree. The case is therefore on all fours 
with the present one. The case of Hare 
Krishna Bhowmik v. Robert Watson & Oo. (3) 
is a further authority to the same effect, 
There Mr. Justice Banerjee pointed out that 
it would be impossible to split up the legal 
chavacter of the defendants in the way in 


(1) 33 C. 428. (2) 35 O. 904, 
(3) 8 €, W. N, 865, 
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which they were asked to do in that suit and 
we are asked to do in this. Given that the 
defendant No. 3 has an interest in the equity 
of redemption it follows that he must be 
allowed to raise this objection to the plain- 
tiffs’ claim; and it seems to us to follow that 
he must be allowed to raise it ab the earliest 
possible opportunity, namely, in his defence 
to, a suit of this nature. It would be anoma- 
lous if he had to wait until the property was 
sald and then to come in and make his objec- 
tion, If he were postponed to a later period, 
having been a party to the suit, probably 
an attempt would be made to meet him with 
the plea of res judicata. 

The second point raised was that defendant 
No. 3 having purchased only one of the 
properties inclnded in each mortgage, could 
not raise the defence with regard to the 
other. The learned pleader for the appel- 
lants has been constrained to admit that he 
has no authority for such a proposition 
which appears to us to he qnite untenable. 
Tf the properties stand in the same footing 
so far as the mortgagees are concerned, it 
would indeed bo an anomaly if the Courts 
were constrained by reason of the lesser 
interest of the third defendant to do justice 
in respect of one of the properties only. 

The third contention was that the land- 
lord defendant No. 3 could not object because 
the whole property had not been transferred. 
But this is a point which does not seem to 
be based on any appropriate finding of fact. 
It does not appear in the pleadings that 
there was any question of the mortgages 
being of a portion of the jamas and the point 
does not seem to have been raised in the 
grounds of appeal here. 

The fourth ground is that of estoppel. It 
is said thatthe third defendant recognized 
the plaintiff No. 1 as a mortgagee in A pre- 
vious execution proceeding. It appears from 
the judgment of the first Court that plaintiff 
No. 1 was in the position of a judgment- 
debtor in those proceedings. Bgt how he 
camo to be so joined, the Munsif says, there 
is no evidence to show. Nor is there any evi- 
dence before us to show how this was so. We 
accordingly cannot assume that defendant No. 
3 recognizes the plaintiff No. 1 as mortgagee 
without that fact being duly. proved. This 
ground, therefore, also fails. The finding of fact 
that the holding is non-transferable has been 
arrived at by both the Courts below and ig 
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conclusive on the point so far as we are 
concerned. 


The appeals, therefore, fail and are dis- 
missed with costa. 


Appeals dismissed, 





BOMBAY HIGH COURT. 
Sreconp Crvit Appear No, 112 or 1908. 
October 15, 1908. 
Pieroni :—Mr. Justice Batchelor and 
Mr. Justice Heaton. 
ADAM UMAR SALE—Dersypnanr No. 1 — 
APPELLANT 
verste 
BAPU BAWAJI AND OTHERS—PLAINTIFYS 
AND DEPENDANTS Nos, 2 ro 8—RESPONDENTS. 
© Bhaqdari Act (Bombay Act V of 1802), >n. 1,2, 3— 
S cle of unrecoqnised portion of bhag—Sale in contrarer- 
tran af Lawo—Adreree porsession— Limitation 

An unrecognised portion of a bhug was sold m 1868 
in contravention of the provisions of the Bhagdari 
Act of 1862. In 1905 the representatives of tho 
alienor sued to recover possession of the land : 

Held, that the immunity from limitation afforded 
to the Collector under the special provisions of tho 
Act cannot be extended to a private party. 

The possession of nn alienee under a null and void 
sale is jnst the possession which originates without 
colour of title and consequently becomes adverse 
under the law of limitation. There is nothing in the 
Bhagdari Act which by express provision or necessary 
implication abrogates the law of limitation in favour 
of a private peraon. 

Jethabha: v. Nathabhar, 28 B. 399; 6 Bom. L R. 428, 
and President and Governors of Magdalen Hospital 
v Knotts, 4 App. Cas 824, referred to. 

Second Appeal from the decision of G. D. 
Madgoonkar, Esquire, District Judge of 
Broach, confirming the decree of K. V. Desai, 
Esquire, Sub-Judge of Broach. 

Mr. Ji. A. Shah, for the Appellant. 

Mr. G. N. Thakore, for the Respondents. 

Judgment,_This appeal raises a question 
as to the constraction of the Bhagdari Act 
(Bombay Act V of 1862). The plaintiff 
sued to recover possession ofa parcel of land 
alleging that it formed part of a bhag which 
was his ancestral property, and that in 1863 
jt and some other land were sold, in contra- 
vention of the Bhagdam Act, by his ancestors 
and those of defendants Nos. 4 and 5 to the an- 
cestors of others of the defendants. It is 
admitted that the land in suit is an unrecog- 
nised sub-division of a bhag, and it is found 
asa fact by the Court below that the sale 
to the defendants’ predecessors took place in 
1863, that is, after the coming into force of 
the Bhagdari Act, 
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The learned District Judge has allowed 
the plaintiff's claim on the grounds that the 
sale of 1868 was void under section 3 of the 
Bhagdari Act, and that no adverse possession 
of the land could be acquired by the first 
defendant so as to bar the suit under the law 
of limitation. Though other questions have 
been slightly discussed before us on behalf 
of the first defendant, who is the appel- 
lant here, it appears to me that the only 
point of substance is that which has reference 
to the Limitation Act, It is common ground 
that the sale of 1863 was void under section 
3 of the Bhagdari Act, and upon a considera- 
tion of the pleadings and the general conduct 
of the suit I am satisfied that the suit must 
be held to be barred by limitation unless it 
can be saved by virtue of the special pro- 
visions of the Bhagdari Act. Though no 
issue as to limitation was raised in the trying 
Court, the point was taken in the first defend- 
ant’s written statement, and has been dis- 
cussed by the Judge below ; having regard 
to these circumstances and to section 4 of the 
Limitation Act, I think that Mr. Shah is 
entitled to argue the question of limitation in 
this appeal. 

Now the argument, which found favour 
with the lower appeal Court, and which accord- 
ingly the appellant has now to displace, is 
that possession acquired under an alienation 
made in contravention of section 3 of the 
Bhagdari Act can never become adverse so 
as to bar a suit for recovery by the individual 
alienor or his representatives in interest. 
This argument is grounded upon the general 
scheme and policy of the Act, and upon cer- 
tain judicial decisions. 

As to the scheme of the Act, itis apparent 
from the title, the preamble and the sections 
that the Act is a special or exceptional piece 
of legislation designed with the view to pre- 
vent the dismemberment of Bhagdari tenures. 
To give effect to this policy the legislature 
directs in section 1 of the Act that no portion 
of a bhag, other than a recognised sub-division 
of such bhag, shall be liable to seizure under 
the process of any Civil Court. Then by 
section 2 it is provided that on the issue of 
any such process for the seizure of any un- 
recognised portion of a bhag, the Collector 
may move the Court to set aside the process, 
and if the Court finds that the case falls with 
the Act, “ib shall set aside or quash such 
process, and cause the provisions of this Act 
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to ba pnt in foros.” Then follows section 3, 
with which wa aro mora immediately concern- 
ed inthis appaal. It begins by reciting 
that “itshill not be lawfal ” to ahenate or 
incambar any portion of bhag other than a 
recoznised sub-division of such bhag ; and the 
gocoad piagraph enacts that any alienation 
contrary to the provisions of the section 

shall bo nall and void; and it shall ba 
lawful for the Collector * * # whenever he 
shall, upon due inquiry, find that any person 
is in possession of any portion of any bhag * * * 
other than a recognised sub-division of such 
bhag in violation of any of the provisions of 
this section, summarily to remove him from 
gach possession, and to restore the possession 
to the person whom the Collector shall deem 
to ba entitled thereto.” Then by the third 
piragraph it is “laid down that any suit 
brought to try the validity of any order made 
by the Collector in the exercise of the above 
powers must be brought within three months 
after the execution of such order. 

It has been held by this Court in decisions 
which aro binding upon us that under section 
3 of the Act the Collector may take action 
at any tima; that his action is not subject to 
the law of limitation ; and that the plea of 
adverse possession cannot prevail against any 
order which ho may make: see Bai Dala v. 
Parag Khushal (1) and Jethabhai Parbhudas 
v. Nathabhai Bavaji (2). A reference to 

.the former case will show how this princi- 
ple is deduced from the general scheme of the 
Act and from the particular words authoris- 
ing the Collector to take action whenever he 
shall find any person in apparently unlawful 
possession. But iu this caso no action has 
beon taken by the Collector. Itis the plain- 
tiff himself who now seeks to disturba pos- 
session extending over 40 yeara; and the 
question is whether the immunity from limi- 
tation, afforded to the Collector under the 
Act, should be extended algo to a private 
party. I ean find no warrant in the Act 
for that opinion ; on the contrary, the policy 
of the Act, as I read the sections which I have 
endeavoured to summ wise, is to vest in the 
Collector alone the ipecial powers of inter- 
ference conferred, leaving private parties to 
the operation of the ordinary law. And this 
view derives support from the consideration 
that the Collector is in a better position than 
the Civil Court to carry ont the special ob- 
LI) Bom. L R 797. (2) 28 B. 399,6 Bom. L. R. 428, 
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jects of this particular Act with due regard 
to the aims of the Government as well as to 
any equities which may exist between tho 
parties. But there is, I think, nothing to 
indicate that the exceptional position confer- 
red on the Collector can be acquired by a 
party who after standing by for 40 years 
comes direct to the Court instead of availing 
himself of the special remedy provided by 
the Act. Reliance was placed by Mr. Thakoro 
upon a passage in Chandavarkar, J.’s judg- 
ment ın Jethabhai's case (2) where it was said 
that, on principle, such a title as the plain- 
tiffs in that suit claimed to have acquired, 
could not be acquired by adverse possession. 
But this passage, as the following sentences 
clearly show, had reference to the particular 
claim advanced by the then plaintiffs who 
professed to hold the land as forming part of 
a narva holding and as subject to all the ın- 
cidence of the tenure. No such claim is put 
forward here and the passage is, therefore, 
inapplicable to the present facts. 

Then it was said that the possession ob- 
tained by the first defendant's predecessor was 
possession obtained through a transaction 
which the law both prohibits and declares to 
be null and void. That is undoubtedly so, 
but it supplies no reason for supposing that 
such possession would not be adverse to the 
rightful owner. On the contrary, it is just 
such possession as this, that is, originating 
without colour of title, which is contemplated 
by the law of limitation - so, in the President 
and Governors of Magdalen Hospital v. Knotts 
(3) possession obtained under void leases was 
held to be adverse. It is important to dis- 
tinguish between thc sale and the possession. 
The sale, no doubt, was void, and the law 
allowed the vendors araplc time in which 
to have it set aside. But the appellant does 
not rest upon the sale ; he takes his stand on 
the long possession following the sale, and 
the effect of that possession is not displaced 
by reference to its origin. So far as I can 
discover, the Act contains nothing which by 
express provision or necessarysimplication 
abrogates the law of limitation in favour of a 
private person, 

For these reasons I am of opinion that the 
appeal should be allowed and that the suit, 


_ should be dismissed with costs throughont. 


Appeal allowed. 
(8) (1879) 4 App. Cas. 324, 
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INAYAT ULLAH KHAN V. KHUDA BAKSH, 
ALLAHABAD HIGH COURT. 


Ssconp Crit, AppRAL No. 1412 or 1907. 
March 19, 1909. 


Present :—Sir George Knox, Kr., Judge. 
INAYAT ULLAH KHAN—Prtamrirs— 
APPELLANT 
versus 
KHUDA BAKSH AND OTHERS—— 


DEFENDANTS-—RESPONDENTS. 

Specifio Reliaf Act (1 of 1517), 8. 42—Suit for 
declaration of title by wamindar ngamel tinunts who 
had got their oon names recorded as owners in the 
khewat——-Further relief for ejecting tenants not asked— 
Su not burved-—Agra Tenancy Ast (Local, 21 of 1801), 
3, 56-—Bjeotment—Verbal dental of landholders title 
by tenanta. 

Defendants, who were occupancy tenants of a certain 
grove land, managed to have their own names record- 
ed ın the khewnt as proprietors in respect of the plot 
ofland The saw+ndar sued for a declaration of his 
title. Defence was that the sut was -barred by the 
proviso to section 42 of the Specific Relef Act nas- 
much as the plaintiff had omitted to ask for tho 
further relief of ejectment of the defendants. Held, 
that the mere fact that the tenants had got their 
names recored im the AAenat and had thereby denied 
the landholder’s title, did not give the landholder a 
night to sue for ejectment in a Civil Court, Ram Sukh 
y, Gokul Chand, 21 A. 143, referred to; and that the 
suit was not barred by the proviso to section 42 of 
the Specific Rehef Act, as uo further relief under the 
circumstances: could have been asked for by the 
camindar, 

Olver duta—Tenants cannot be ejected otherwise 
than under the provisions of section 66 of tho Agra 
Tenancy Act, IJ of 1901 A mere verbal denial of 
Jandholder’s authority by a tenant is not suficient 
ground for ejectment under the Act 

Second appeal from the decision of the 
Subordinate Judge of Moradabad, dated the 
116h-of July 1907. 


_-*” O'Conor (with him Hamilton), for the 


a 


Appellant. 
Mohan Lal Sandal, for the Respondent. 


Jndgment.—This second appeal arises ont 
of a snit brought by one Jnayat Ullah Khan. 
He sets ont in his plaint that he is the 
samtndar and that the defendants-respondents 
are occupancy tenants of a certain grove. 
The respondents have prevailed upon the 
Settlement Court to expunge the name of the 
plaintiff front the khewat as regards the -plot 
of land in dispute and to enter that of the 
respondents. As he considers this prejudicial 
to his rights he has brought the present suit 
to have it declared that he is the owner of the 
land in question. It may be noted that no- 
where in the plaint does the appellant express 
any wish to eject the respondents from the 
land, He alleged that they are his tenants 
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and so far as the present suit goes he is 
content that they should remain so. In de- 
fence the respondents denied plaintiff's title, 
set up title in themselves, denied possession of 
the plaintiff and contended that section 42 of 
the Specific Relief Act operated as a bar to 
his claim. Both the Courts below have accept- 
ed this contention and dismissed the claim of 
the plaintiff. Plaintiff comes here in second 
appeal and contends that the lower Courts are 
wrong in holding that the suit was barred by 
section 42 of the Specific Relief Act. That 
section runs as follows:—- Any person entitled 
to any legal character or to any right as to any 
property may institnie a suit against any 
person denying, or interested to deny, his title 
to such character or right, and the Court may, 
in its diseretion, make therein a declaration 
that he is so entitled and the plaintiff need 
not, in such suit, ask for any further 
volief.” The respondents, however, take their 
stand upon the other provision of section 42 
Which runs:—" Provided that no Court shall 
make any such declaration where the plaintiff 
being able to seek further relief than a mere 
declaration of title omits to do sgo.” The 
vespondents contend that they have got their 
names entered in the settlement kfewat and 
the plaintiff is able to seek the further relief 
of ejectment.”” Now itis laid down in section 
56 (Local: Act II of 1901): that no tenant shall 
be ejected otherwise than under the provisions 
of that Act and it heas been held in Ram Sukh 
v. Gokul Chand (1) that the mere fact that 
the land-holderv’s alleged cause of action is 
the denial by the tenant of the land-holder’s 
title, will not give the land-holdér the right to. 
sue for ejecbment in the Civil Court. It is also 
open to question whether in any case a denial 
of landlord’s title amounts toan act falling 
within the grounds for ejectment under section 
56 of Act II of 1901. Possibly and probably 
the Legislature thought it expedient not to take 
notice of a mere verbal denial of his landlord’s 
authority by a tenant. So long as the tenant 
continues to pay the rent it matters little 
whether he sits in the village and’ claims to 
be a proprietor when he is not one. The 
moment he refuses to pay rent the landlord 
has his remedy by ejectment. Bethatas it 
may, I see no further relief the appellant 
could have asked for in the suit as broughtby 
him. The result is that this appeal must be 
allowed and the decrees of the Courts below 
(1) 21 A, 143.. 
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set aside. I remand the case under O. 41 
R. 23 to the lower Court to re-admit the 
appeal under its original number and dispose 
of according to law. Costs here will abide 
the event, 
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ALLAHABAD HIGH OOURT. 
Seconp Orvin Apparat No. 343 or 1908. 
March 29, 1909. 

Present :—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Bannerji. 
BENODE BEHARI MULLICÇK—PLANTIFF 
—~APPELLANT 

“versus 
SITA RAM NAIK DAJI KALTA AND 
OTHERS——MEFENDANTS— RESPONDENTS. 

Hindu Law-—Wili-—-Erdowmert in fareur of god 
Shiva—Construction—Alienation of endowed prop erty by 
executor mralid. 

A will contained the following provisions. “For 
the worship and pujan of Shara Thakur and the Dharma 
Sabha, the house, of which the boundaries and descrip- 
tions are given below and in which the Shiva Thakur 
has been established, and the income derived from 
the promissory notes of the value of Rs. 10,000 ont 
of those numbers of which the numbers are given 
below, shall be devoted to the worship and pryt of 
Shira Thakur and the repairs of tho said house, and 
whatever remains it may be used by tho principal 
executor for meeting the family expenses. The afore- 
said house shall not be transferred by sale, mortgage, 
gift or otherwise The principal executor may live 
in it and may let it out on rent provided that such 
act does not interfere with the sera or puja of Shira 
Tahker and the Dharma Sabha.” At the com- 
mencement of the will the testator stated that he 
had set apart a debutter houso for the god Shira and 
in describing the boundaries of the house, he describ- 
ed it asa house dedicated tothe god Shira, Held, 
that the intention of the testator was to dedicute the 
house to the god Shira, and the transaction was not 
a mere colourable one made for the benefit of the mem- 
bers of the family Zhxggobutty Prosonno Ber F. Guorco 
Prosonna Sen, 25 C. 112, referred to, 

Held further, that the endowed property could not 
be hypothecated by the principal executor nor could 
it be brought to sale in execution of 8 decree obtam- 
ed on foot of such hypothecation. 

Second appeal from the decision of the 
District Judge of Benares, dated the 17th of 


February, 1908. ‘ 

J. N. Choudhrt with him Harendra Krishna 
Mukerji, for the Appellant. 

Satish Chandra Banerji with him Gokul 
Prashad, for the Respondents. 

Judgment.— The decision of this appeal 
depends on the interpretation of the Will of 
one Ram Chander Maulik, dated the 9th of 
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April 1897. By that Will Ram Chander 
Maulik appointed his nephew Shambhu Nath 
Maulik as the principal executor and he also 


‘named three other relatives as executors. 


Shambhu Chander took out probate of the 
Will. The property left by Ram Chander 
Maulik consisted of honse property and Govern- 
ment promissory notes, One of these houses 
was mortgaged by Shambhu Chander to the 
defendants Nos. 1 and 2 and the mortgage in- 
cluded Government securities of the face value 
of Rs. 2,000. After the death of Shambhu 
Chander the defendants Nos. 1 and 2 obtain- 


-ed a decree for sale against his son, the third 


defendant. The suit out of which this appeal 
has arisen was therenpon brought by Benode 
Behari Maulik, one of the executors named 
in the Will, for a declaration that the mort- 
gaged property is property of which . Ram 
Chander Manlik made an endowment under 
his Will to the god Shiva and to a Dharam 
Sabhe and is not liable to be sold in execution 
of the defendants’ decree. The Court of first 
instance held that valid endowment had been 
made by Ram Chander Manlik and accordingly 
(lecreed the claim. The lower appellate Court, 


‘whilst expressing the opinion that the intention 


of the testator was to make a complete dedica- 
tion, felt itself bound by certain rulings of the 
Privy Council referred to in the judgment, 
and held that there was no complete and valid 
dedication for religious purposes and dis- 
missed the suit. The plaintiff has preferred 
this appeal. He has withdrawn from that 
part of the claim which relates to Govern- 
ment promissory notes, with liberty to bring 
a fresh suit upon the same cause of action if 
not otherwise barred. 

The question we have to determine is 
whether Ram Chander Maulik made a valid 
dedication of the house which is the subject 
matter of the suit. The test in each case of 
this kind is what was the intention of the 
testator, that is to say, whether the dedication 
made by him is real and bona fide or only 
colourable and nominal.. This intention is 
to be gathered from the terms of the Will by 
which the dedication was made and from 
surrounding circumstances. The rulings on 
which the learned District Judge relies were 
based on the merits of the particular cases. 
In some of those cases it was held that the 
dedication was merely illusory and that the 
intention was to retain the property in the 
family and for its benefit, We have, there- 
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fore, to consider the terms of the Will made by 
Ram Chander Manlik. The first clause of 
the Will has been translated and correctly 
translated, by the lower appellate Conrt as 
follows:— ‘For the worship and puja of Shiva 
Thakur and the Dharam Sabha, the house, 
of which the boundaries and descriptions are 
given below and in which the Shiva Thakur 
has been established, and the income derived 
from the promissory notes of the valne of 
Rs. 10,000, out of those numbers of which the 
numbers are given below, shall be devoted to 
_ the worship and puja of Shiva Thakur and the 
repairs of the said house. and whatever re- 
mains, it may be used by the principal exe- 
cutor for meeting the family expenses. The 
aforesaid house shall not be transferred by 
sale, mortgage, gift or inany other way. The 
principal executor may live in it and may let 
it ont on rent provided that such act does not 
interfere with the seva and puja of Shiva 
Thakur and the Dharam Sabha and the afore- 
said sum of Rs. 10,000, which is set aside for 
the service of Shiva Thakur shall be kept in 
such a way that it may not be destroyed on 
any account whatever.” We next find that at 
the commencement ofthe third clause the testa- 
tor states, as the learned Judge points out, that 
he has “set. apart a debutter house for the 
god Shiva anda sum of Rs. 10,000, for his 
service’ and in describing the boundaries of 
the house in question, he has described the 
house as the house dedicated to the god Shiva. 
In describing the boundaries of another 
house, “the house in dispute is stated to be 
__. ouse of the god Shiva. From these 
“provisions of the Will it is manifest that the 
intention of the testator was to dedicate the 
house to the god Shiva and to direct that the 
income derived from the Government securi- 
ties should be applied to the worship of the 
god. There is no reservation of any bene- 
ficial interest in the members of the family. 
The principal executor alone is allowed to 
appropriate the surplus after defraying all 
expenses. This surplus which appears from 
the terms of the Will to be the surplus of the 
income derived from Government promissory 
notes of the face value of Rs. 10,000, was, as 
the learned Subordinate Judge points out, not 
a substantial part of the income so derived. 
It is also manifest from the Will that there is 
no intention to create a heritable ‘estate. The 
principal executor is in the third clause given 
the power to appoint one of the other execntors 


as his successor, and in the event of his not 
doing so, one of the executors, the son of the 
principal executor, was to discharge the duties 
of principal executor. Taking the document as 
n whole it seems to us that the intention was 
to make a real dedication of the property and 
the transaction was not a mere colonrable one 
made for the benefit of the members of the 


‘family. This case is very similar to that of 


Bhuggobttty Prosonno Senv. Gooroo Prosonno Sen 
(1). The house in suit being, in our judgment, 
endowed property, Shambhu Chandra Maulik 
was not competent to hypothecate it and the 
defendants Nos. 1 and 2 are not entitled to bring 
it to sale in execution of that decree obtained by 
them. Weallow the appeal and setting aside 
the decree of the Court below decree the 
plaintiff's claim as regards the house in suit, 
As for the claim in respect of the Government 
promissory notes the plaintiff has,as we have 
said above, withdrawn from it with liberty to 
bring a fresh suit if not otherwise barred. We, 
therefore, decide nothing as regards that por- 
tion of the claim. We direct that the parties 
do pay and receive costs in all Courts in pro- 
portion to failure and success. The costs in 
this Conrt will include fees on the higher 
seale. 


(1) 25 ©. 112 Appeal allowed, 
530 1 





MADRAS HIGH COURT. 
REFERRED Case No. 15 or 1908. 
March 15, 1909. 

Present :—Mr. Justico Miller and 
Mr. Justice Munro., 

THe DISTRICT JUDGE or 
TINNEVELLY—Rererring OFFICER, 
VETSUS 
S. PALANIANDY MUDALIAR— 
lst GRADE PLEADER, TINNEVELLY. 

Legal Practitioners Act (XVIII of 1879), 8. 13 (a) 
Acting without instructions—Supplying blank paper 
for client's a‘gnature to be afternards used—Professivnal 
muscondust 

Section 18 (a) of the Legal Practitioners Aci does 
not prohibit a pleader from acting without instruc- 
tions, but only from acting on instructions from e 
person who is not hig chent or chent’s agent or near 
relative 

Where the client, who was away ina distant placo, 
entrusted the whole of his Coyrt business, more par- 
ticularly execution proceedings, to his pleader : 

Held,—that though it might be judicious of the 
pleader to take matructions from the client in suoh 
important matters as execution sales, the making 
of affidavits &c., his not doing so will not render him 
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amenable to professional misconduct if he honestly 
believes himself justified in taking all the responsi- 
biity on himself, Meld alse, that the supplying of 
blank forms of execution for signature by the cli- 
ent (whichin this case were not used), 18 © prac- 
tice that legal practitioners should discourage 

The Court, however, did not think it ne 
to frame a defimte-charge against the pleader on 
this head. 


_ Case stated under section 14 of Act XVIII 
of 1879, by the District Judge of Tinnevelly, 
in proceedings under the Legal Practitioners 
Act, dated 6th July 1908. 


P. R. Sundara Atiyar, for the Pleadership— 


Examination Board. 
T, Ranyachartar, for the Pleader. 


Judgment._We_ are not asked by Mr. 
P. R. Sundara Aiyar to deal with the 
pleader on the charge of supplying blank 
paper for the signature of the client, or of 
acting without instructions in the execution 
proceedings. Section 13 (a) of the Legal 
Practitioners Act does not, as the District 
Judge seems to think, prohibit a pleader 
from acting without instructions, but only 
from acting on instructions from a person 
who is not the client or his client’s agent or 
near relative. 

“In the present case the conduct of the pro- 
ceedings was left entirely to the pleader, the 
client being absent in the Tanjore District, 
and though we are of opinion that in such 
matters as purchasing for the client at the 
execution sales and the making of affidavits 
the pleader ought to have taken instructions, 
we cannot say that he may not have honestly 
believed himself justified in taking al the 
responsibility on himself in the circum- 
stances. 

As regards the blank forms of execution 
petitions, none of which were actually used, 
the pleader explained that it was nsual for 
clients to sign such papers to facilitate busi- 
ness. No doubt this explanation is true, 
but the practice is not to be encouraged. 
We think that a pleader ought not to sug- 
gest to his client the desirability of signing 
incomplete papers; thereis always a danger 
that improper use may be made of them by 
gumastahs and others into whose hands they 
may come. 

We do not think that so far as these 
charges are concerned it is necessary to do 
more than state our opinion that the plead- 
er’s conduct was injudicious, 

The remaining charge is in fact one of 


. 


making a profit for himself out of execution 
proceedings of his client. It is alleged that 
the pleader purchased for a small sum of 
Rs. 11 in the name of Vedanayagam Muda- 
liar, a relation of his own, a promissory note 
for Rs. 500 sold in execution of his client, 
Gopalayyar’s decree, that he did not com- 
municate the fact of the purchase to the client, 
and having sued on the note and obtained 
some Rs. 554 in satisfaction of the claim 
thereon he retained the money for himself 
or for himself and Vedanayagam in whose 
name the proceedings were conducted. 


The pleader’s case is that the purchase 
was not his but Vedanayagam’s, that he re- 
covered the money as Vedanayagam’s Vakil, 
and did not pay it over to the decree-holder, 
because a claim was made by Gopalayyar to 
the money recovered, and he retained it till 
that should be settled. 


The District Judge seems to be of opinion 
«that this charge is proved and says that the 
evidencd conveys to his mind the impression 
that “from the first,” 4. e., we suppose from 
a time before the sale, the pleader intended 
to secure for himself-the benefit of the pro- 
missory note. 


We have to see whether the evidence look- 
ed at fairly excludes any reasonable belief in 
the pleadex’s innocence. Had Gopalayyar 
lived, there might have been more evidence, 
but he died after making a complaint to the 
Bar Association, and his representatives have 
not taken any steps to prove his accusations 
against his pleader. But his death rah 
of course, shift the burden of proof, and we 
must take the evidence as we have it. 

Now there is nothing in the evidence to 
suggest that the pleader knew at the time 
of the sale, that the promissory note was 
likely to be a valuable property, the maker 
lived in, Ceylon and there is no evidence of 
any sort that the pleader knew him or his 
circumstances. 

In December 1905, Vedanayagam was em- 
ployed by the pleader to bid on behalf of 
Gopalayyar at the auction of half notes; at 
the auction of the promissory note in the 
previous March another man, Minakshinatha 
Pillay, was employed to bid for Gopalayyar, 
and was not present at the sale. Vedanaya- 
gam who was not nominated as Gopalay- 
yas agent was present and made the only 
bid on the occasion, 


. 
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Minakshinatha Pillay’: absence from the 
sale is the point on which explanation is 
wanted here. He was nominated by the plead- 
er as Gopalayyar’s agent to bid and he did 
not bid. The District Judge did not ex- 
amine him ashe might well have done and 
we hare no explanation, but unless we as- 
sume that at the time of the sale the plead- 
ev knew of the value of the property, it 
cannot be said that the absence of Minakshi- 
natha Pillay throws suspicion upon him. 
He did not, so far as we know, report to Go- 
palayyar the fact that Minakshinatha Pillay 
had failed to attend the sale, but Minakshi- 
natha Pillay was his friend and there was 
no very evident duty on him to take action 
against him unless, once more, we assume 
that he knew that Minakshinatha'’s omission 
was likely to cause serious loss to Gopalay- 
yar. 

At the second sale three months later 
| Vedanayagam was employed to bid for Go- 
“palayyar and did so: it can hardly be said 
that this fact casts suspicion on his position 
at the sale of the previous. March. The 
pleader explains that if Minakshinatha 
Pillay had been present it would not have 
been necessary to pnt forward Vedanayagam. 
Weare asked to take this statement as an 
admission that Vedanayagam bid on behalf 
of Gopalayyar at the first sale, and the con- 
toxt in which the words appear in the plead- 
er’s statement supports that suggestion. 
We think, however, that the pleader must 
have been referring in this passage to the 
second sale. He has not elsewhere admit- 
ted that Vedanayagam was put forward at 
‘the first sale, and there was not in fact any 
putting forward of his name. The sugges- 
tion that he was set up in Mfinakshinatha’s 
absence to bid for Gopalayyar is not easily 
reconciled with the District Judge’s view 
that from the first there was a scheme to 
profit at the expense of Gopalayyar. 

The District Judge relies on the corre- 
spondence (Ex. K., L, M,N. O., P.) which 
followed the later sale. In December 1905 
Vedanayagam*had compromised his snit on 
the promissory note and obtained part 
satisfaction of the decree. In 1906 the plead- 
er presses Gopalayyar to assign his decree 
to Minakshinatha Pillay for half realization. 
To connect this correspondence with the 
realization of the amount due on the pro-note 
it is necessary to suppose that the pleader 


` 


fearful lest Gopalayyar should learn how he 
had been treated and take steps to obtain 
redress, attempted to obtain the assignment 
as a way of finally severing all connection be- 
tween Gopalayyar and the execution pro- 
ceedings. That is purely conjectural, and 
it is as easy to conjecture other reasons for 
the correspondence. Indeed it seems hard- 
ly doubtful, if the letters are read without 
any previously formed suspicion, that the 
pleader found Gopalayyar unwilling to pay 
the costs of execution and not anxions to 
proceed and propose the assignment to his 
friend of getting something out of the decree. 
Exhibits O. and P. indicate that he may 
have been under a misapprehension as to 
the half currency notes. The assignment of 
the decree would clearly not enable him or 
the assignee to pocket any money that might 
be made out of them. They were already 
the property of Gopalayyar and no longer 
that of the judgment-debtor. 

The object which the pleader had in view 
in proposing the assignment must remain a 
matter of conjecture. The District Judge 
might have taken the pleader’s explanation 
on the point, but we do not find any obser- 
vations about the correspondence in the plead- 
er’s statement. 

Really the only evidence against the plead- 
er on this charge is the fact that having 
collected the money un Vedanayagam’s decree 
he did not pay it to Vedanayagam but re- 
tained it himself and when the complaint 
was made to the Bar Association he offered 
it, if they should so decide, to pay to Gopalay- 
yar the balance of this fund after deducting 
the expenses of the execution proceedings 
in Gopalayyar's decree, thus disregarding 
Vedanayagam’s claim. 

His explanation for non-payment is that 
when Gopalayyar laid claim to the money 
he thought it better not to pay it to any one 
else and he explains his treatment of the 
fund as Gopalayyar'’s by alleging that when 
the matter was laid before the Bar Associa- 
tion, Vedanayagam, his friend and relation, > 
was willing to make over the profit on the 
transaction to Gopalayyar if the Bar Associa- 
tion thought he ought to get it. Beyond 
his statement there is no evidence that Go- 
palayyar made any claim soon after the re- 
ceiving of the money, but the statement is un- 
contradicted and we find it impossible to hold 
that it is false beyond reasonable doubt, 
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There is no evidence to show when or how 
the fact of the suit on the promissory note 
and its result was brought to the notice of 
Gopalayyar, but there is atleast a probabili- 
ty that before complaining to the Bar As- 
sociation, he did make a claim to the fruits 
of the decree. 

On the other point the evidence of Veda- 
nayagam might have been useful, but we 
think it ia more than doubtful whether any 
good purpose would be served by calling for 
it now, and it was not suggested that we 
ought to do so. 

But even if Gopalayyar did not make a 
claim and even if the pleader was interested 
in the money recovered on VWedanayagam’s 
decree, it does not follow that the pleader 
was interested in the sale. The evidence 
that he retained the money so no doubt gives 
colour to the suggestion that the purchase 
was in reality for himself, but is not incon- 
sistent with a subsequent agreement between 
-him and Vedanayagam to share between 
them whatever might be the profit of the 
speculative transaction of the latter. 

We ave unable to say that the charge 
against the pleader of enriching himself at 
the expense of his client is sufficiently proved 
to justify us in accepting the recommenda- 
tion of the District Judge to suspend him 
from practice. 


CALCUTTA HIGH COURT. 
Seconp Crm Appear, No. 573 or 1907. 
March 26, 1907. 

Present :—My. Justice Mookerji and 
Mr. Justice Carndnuff. 
BANWARI LAL AND OTHERS——DEPTNDANTS, 
lst PARTY—APPELLANTS 
versus 


SHEO SANKAR MISSER AND OTHERS— 
PLAINTIFFS, AND OTHERS, DEFENDANTS 2ND 
PARTY— RESPONDENTS. 

Cuurt Fees Act (VIL of 1870), 6, 7, aubsec, (t) und 
Soh, II, Art. 17, Cls, (8) $ (6)—Suit for posession 
and mesne profits—Court Fee ox memorandum af appeal 
— Practice in contrarentiorof Law—Ilindu Law—Mi- 
takshara joint Jamily -Alienation by ca-parcener—Suit 
to set aside by other co-parcener—Limitation—Lrfart 
co-parcener-——Relief suhject to equitrea of prurchaser-— 
Limitation Act (XV of 1877), 2. H and Beh, IT, Art 1089. 

A. suit for possession and mesno profits is governed 
by s. 7, sub-sec (1) of the Court Fees Act, and uot by 
Cl. (8) or Cl, (6) of Art. 17 of Sch. II to tho Court 
Fees Act. 
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Therefore, the Court Fees on tho memorandum. of 
appeal must be paid on the amount claimed as mesne 
profita, antecedent to the suit and not subsequent to 
it 

Ramkruhna Blikajty., Bhimabai, 15 B. 416, and 
Maiden y. Janakivamayya, 21 M. 871, followed. 

A practice which is in contravention of the Jaw, 
even if such practice be the practice of a High Court, 
cannot make lawful that which 18 unlawful, nor can a 
practice of a Court justify a Court in putting upon an 
Act of the Legislature a construction which is con- 
trary to the plain wording of the Act. Bal Karan v. 
Gobind, 12 A. 129 (at 185), and Kheda v, Budhun, 27 
C 508, followed 

Kishori Lal v, Sharut Chander, 80, 698, Djatulluk 
v Chundra Mohan, 6 C. L.J. 255, Bidhata Roy v. 
Ram Charitra, 6 C. L. J. 651 and Dowlat Ram v. Vitho, 
9 B. 188 (193) and Anmuymuus. Lofft 155, referred to. 

Where a member of a joint Alitakshara family exe- 
cutes’s deed of sale in respect of a joint property, his 
co-parceners who were not parties to the deed would 
be entitled to maintain a suit for recovery of posses- 
sion within 12 years from the time when the alience 
took possession of tho property. Janki Kunwar v. 
Ajit Singh, LR. 141. A 148: 16 ©. 58 and Raja Ram 
Tewary v, Lachmua Pershad, 8 W. R. 15, referred to. 

A co-parcener born at the time of the alienation as 
well as one born subsequent to it are both equally en- 
titled to sue to set it aside Girdhan Lal v. Kantoo 
Lal, L RA 321: 14 B.L R. 187, 22 W. R. 58, 
Bhola Nath v. Kartick Kissen, 34 C. 372 and Hare Duot 
Naran v. Beer Narain, 11 W. B. 480, followed. 

But the Court will grant relief subject to the equi- 
ties of the purchaser. 

Mohahir Pershad x. Ramyad, 12 B. L. R. 90: 20 
W. R. 192 and Jamuna Parshad v, Ganga Pershad, 19 
C. 401, referred to 

When, therefore, the alienation is set aside the Court 
should order that the property should be possessed in 
(lefined shares and the share of the transferor should 
be subject to the lien of the transferee for the return 
of the purchase-money, on the ground that the co- 
parcener must make his share available for payment 
of his just dues, and fnifilment of his obligation. 

Even if the co-parcencr who mado the alienation 
die during the pendency of the suit, the other co-par- 
cenera cannot claim to take the property by survivor- 
hip so as to defeat the rights of tho purchaser. 

marund v, Sreekishen, TW. R, 248, Ram Ratan 
v. Mohant Sahv, 6 C. L. J. 74, Ud Chobey v. 
Rashika Prasad, 6 C. L. J. 662. Ramyad Sahu v, Bin- 
desuarı Kumar, 6 C L.J 102, VMadhe Parshad w Mehr- 
ban Singh, L. R. 17 I A 194: 18 O 157, Joy Narun 
v Ginah Chandra, 25 W, R. 356: 40. 434; L. R. 5T, A. 
228, (hidamlaramw. Gauri, 2 M. 83 L. R, 6. I. A. 177 
and Padarath v. Naja Ram, 4 A. 236, distinguished. 

In the casc of a jomt Wifakshara family, where a 
right is vested in all the members jointly, the manag- 
ing member may, within the meaning of sec. 8 of tho 
Limitation Act, give a discharge wêthout the concur- 
renceof the minor members of the family and time will 
run against all the members including the minor mem- 
bers Swya Prasadw Khiuahish Al, 4 A, 512: 2 A. 
W.N. Ll4, Tigarstcara v, Bapayya, 16 M. 436, Sadul- 
Ta Khan vy Rhana Ma’, 58 P. R. 1882 and Harihar 
v. Bholi, 60. L J ,3831393)followed. Anando Kishore 
v. .IHando Kishore, 14 0. 50, distinguished. 

Annamalaiv, Murugasa, L. R. 30 L A. 220; 26 M. 
544, referred to, 
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Therefore, even where some of the plamtiffs were 
minors at the time of the commencement of the suit, 
the plaintiffs will be entitled to mesne profits during 
the three years immediately precediug the suit. 


Appeal from the decree of H. E. Ranson, 
Esq., District Judge of Darbhanga, dated 
January 4, 1907, reversing that of the Sub- 
Judge of that place, dated July 7, 1907. 

Babu Akshy Kumar Banerji, for the Appel- 
lants. 

Babu Tarak Chandra Chakravarti, 
Respondents. 


Judgment.—On the 18th March 1905 the 
plaintiffs-respondents commenced the action 
out of which the present appeal arises for a 
declaration that they formed with the de- 
fendant second party a joint Al’takshara 
family, that the subject matter of dispute 
formed a part of the joint family property, 
that the deed of sale, executed by the de- 
fendant second party on the 19th March 
1893, is null and void, and that the plaintiffs 
are consequently entitled to recover posses- 
sion and mesne profits from the date of dis- 
possession to the date of suit as well as 
future mesne profits from the date of suit 
till the date of recovery of possession. The 
plaintiffs valued the property in dispute at 
Rs. 400 and approximately stated the mesne 
profits antecedent to suit at Rs. 1,082-9-15. 
They paid Court-fees on the plaint upon 
Rs. 1,086-5-15, namely, upon ten times the 
Government revenue payable for the disputed 
property under section 7. sub-section 5 
clause (a) of the Court Fees Act. as also upon 
thenmountof mesne profits. The defendants 
first party, now appellants hefore this Court, 
resisted the claim on the ground of limita- 
tion, as also on the allegations that the pro- 
perty did not belong to the joint family but 
was the exclusive property of the second 
party defendant, that the alienation had been 
made with the consent of all the members 
and for legal necessity. and that in any event 
the plaintiffs were not entitled to recover 
possession till they offered to refund the 
purchase-money. The Court of first instance 
found thatthe plaintiffs and the second party 
defendants were members of a joint Hindu 
family governed by the Mrtakshara law, that 
the disputed property, which had been pur- 
chased on the 8th September and 7th October 
1890, in the name of the defendant second 
party, was joint family property, that the 
second party defendant had no right to alien- 
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ate the same without the consent of his 
co-parceners, that part of the consideration 
was applied in the discharge of a prior 
mortgage created on the 27th July 1892, 
for family necessities and that the remainder 
had been appropriated in paymént of another 
family debt and for necessary family pur- 
poses. The Subordinate Judge also held 
that the first plaintiff, who is the father of 
plaintiffs Nos. 2 to 7 and grandfather of 
plaintiffs Nos. 9 to 14, assented to the trans- 
fer. He dismissed the suit, however, on 
the ground that it was barred by limitation 
under article 91 of the second schedule to the 
Limitation Act. Upon appeal the learned 
District Judge held that the suit was not 
barred by limitation inasmuch as it must be 
treated in substance as a suit for recovery 
of possession from persons who had not 
acquired any valid title under their purchase, 
and, that inany view, as some of the plaintiffs 
were infants, who did not dnd could not 
consent to the alienation at the time it was 
made, no question of limitation could arise. 
Upon the question of the mode in which the 
consideration for the conveyance had been 
applied, the District Judge apparently doubted 
whether it was spent for family benefit, 
but be did not arrive at any conclusive find- 
ing upon this point. He held, however. that 
the second party defendant, as one of the 
members of a joint Hindu Metakshara family, 
was not competent to alienate the property 
without the assent of all the co-parceners, and 
that, therefore, all the plaintiffs were entitled 
to recover the ‘disputed property. In this 
view of the matter, he reversed the decision 
of the Court of first instance, decreed the suit 
and directed the mesne profits, to which the 
plaintiffs might be entitled, to be ascertained 
in execntion. 

Tho first party defendants, who represent 
the transferees from the second party de- 
fendants under the conveyance of the 19th 
March 1893, have now appealed to this Court. 
The appeal is directed against every part of 
the judgment of the Distinct Judge, which 
is attacked substantially on two grounds, 
namely, first, that the plaintiffs are not entitl- 
ed to recover possession without repayment 
of the consideration for the conveyance, and, 
secondly that, in any view of the matter, the 
plaintiffs are not entitled to claim mesno 
profits for more than three years antecedent 
to the suit, 
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. On behalf of the plaintiffs respondents, an 
objection has been taken that the appeal is 
incompetent, inasmuch as the memorandum 
of appeal to this Comt is insufficiently 
stamped. The appellants have paid Conrt- 
fees upon ten times the Government revenue 
payable for the disputed property ; and they 
have paid an additional Court-feo of Rs. 10 
on account of mesne profits which according 
to them ave still unascertained and the 
decree in respect of which must be treated as 
a declaratory decree. On the 22nd February 
last when the appeal was first called on for 
hearing this preliminary objection was taken, 
and as the contention of the respondents was 
not seriously resisted by the learned Vakil 
for the appellants, the objection was allowed, 
and the appellants were directed to pay with- 
in three weeks from the date of our order 
Court-fees upon the whole amonnt of mesne 
profits claimed in th _ aint. On the 8th 
March last, however, it was represented to us 
by the learned Vakil for the appellants that 
our previous order was contrary’ to the 
established practice of this Court and he 
asked for leave to argue the point at length. 


As the question involved was one of con-~ 


‘siderable importance, we gave the appellants 
as well as the respondents fresh opportunity 
to argue the matter fully before us. It was 
contended on behalf of the appellants that 
although the plaintiffs might have approxi- 
mately stated the amount of. mesne profits 
in their plaint as required by sec. 50 of the 
Code of 1882, the decree of the District 
. Judge does not imply that they are actually 
entitled to recover that sum, that consequent- 
ly the subject-matter of the present appeal 
must be treated as unascertained, and that 
in this view, a Court fee of Rs. 10 is adequate 
under schedule II, art. 17, clause (6) of the 
Court Fees Act. It was further suggested 
that the decree might be treated as a declara- 
tory decree and ‘might, therefore, be covered 
by clause (8) of the same article It was con- 
tended, on the other hand, by the learned 
Vakil for the respondent, that neither of these 
articles was applicable and that the case was 
covered by section 7, sub-section (i) of the 
Court Fees Acu. Inour opinion, the contention 
of the appellants is obviously erroneous and 
cannot be sustained. Art. 17, cl. (6) of the 
second schedule to the Court Fees Act pro- 
vides that the plaint or memorandum of 
appeal in every suit where itis not possible 
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to estimate at a money value the subject- 
matter in dispute and which is not otherwise 
provided for by the Act is to bear a Court-fee 
of Rs. 10. The test tobe applied is, there- 
fore, two fold, first, is this a suit in which it 
is not possible to estimate ata money value 
the subject-matter in dispute, and secondly, 
is this a suit which is not otherwise provided 
for in the Act P Both these questions must, 
in our opinion, be answered in the negative. 
As regards the first question, itis worthy of 
note that the word ‘estimate’ involves an 
idea of approximation. To ‘estimate’ as 
defined in the Oxford Dictionary, volume ITI, 
page 303, is “ to form an approximate notion 
of the amount, number, magnitude or position 
of anything without actnal enumeration or 
measurement.” In other words, to bring a 
case within the scope of this clause it must 
be established that it is not possible even to 
state approximately a money value for the 
subject-matter in dispute. Section 50 of the 
Code of 1882 makes it obvious that a claim 
for mesne profite does not fall within this 
description, and the very fact that the 
plaintiffs in the present case have found it 
possible to state the value of the mesne pyo- 
fits claimed, shows that the subject-matter 
in dispute can be estimated at a money value. 
But there is a further test to be applied to 
bring the case within the scope of the 6th 
clause. The suit must be one which is not 
otherwise provided for by the Act. Section 7, 
sub-section (i), however, shows that the suit 
is provided for in the body of the Act itself, 
because in so far as mesne profits are con- 
cerned, it is a suit for damages or compensa- 
tion and consequently the amount of fee pay- 
able has to be computed on the amount claim- 
ed. It is fairly clear, thercfore, that schedule 
II, art. 17 clauso (6), is of no assistance to , 
the appellants. The suggestion that clause 
(3) might possibly cover the case is equally 
groundless, as this is not a memorandum of 
appeal in a suit to obtain a declaratory decree 
where uo consequential relief is prayed. 
Upon examination, therefore, of the provisions 
of the Court Fees Act 1b seems tous to be 
reasonably plain that the Court-fees on the 
memorandum of appeal must be paid on the 
amount claimed as mesne profits. The learned 
Vakil for the appellants, however, strenuous- 
ly contended that this implied considerable 
hardship upon an unfortunate defendant. It 
was suggested that an unscrupulous plaintiff 
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might capriciously put a fictitious value 
upon the mesne profit, and thus drive an un- 
successful defendant to pay heavy Court fees 
in appeal upon a claim which upon investiga- 
tion would prove to be groundless and ex- 
aggerated to a considerable oxtent. In answer 
to this contention, we need only point out 
that a similar difficulty might arise in the 
case of suits for accounts, as to which thero 
ean be no doubt that under section 7, sub- 
section (4), cl. (£) of the Court Fees Act, the 
Court fees have to be paid according to the 
amount at which the relief sought is valued 
in the plaint or memorandum of appeal. We 
aro not concerned with the policy of the Legis- 
lature in these matters; nor 19 it within our 
province to consider whether the law may or 
may not require an amendment. In our opin- 
jon ib is plain that the suit is governed by 
section 7, sub-section (i), and not by cl. (8) 
or cl, (6) of Article 17 of schedule II to the 
Court Fees Act. It may farther be observed 
that Court fees have to be paid only uponthe 
mesne profils claimed antecedent to the suit, 
and, as pointed out in the cases of Ramkri- 
shana Bhikaji v. Bhimadat (1) and Maiden v. 
Japakiramayya (2), a plaint or memorandum 
of appeal is not liable to stamp duty in re- 
spect of mesne profits subsequent to the suit. 
This circumstance strengthens the view we 
take, because there is, as indicated in the 
cases just mentioned, a substantial difference 
between mesne profits antecedent to the suit 
which may be always approximately valued 
as they have already accrued due during a 
definite period, and mesne profits subsequent 
to the suit which at the date of the plaint 
must be treated as unascertainable because 
dependent upon an uncertain element, namely, 
the period of time-.which would intervene 
between the date of institution of the suit 
and the date of recovery of possession under 
the decree. 

The learned Vakil for the appellants fur- 
ther pressed us with the argument that the 
practice of the Court has been in favour of 
his contention. We may point out that what 
is described’as the practice of the Court ap- 
pears to have grown up in the office without 
the knowledge of the Judges, and cannot, 
therefore, be treated as binding upon us. 
We are not unmindful that, as observed by 
Sir Richard Garth, ©. J., in Kisori Lal Roy v. 
Sharut Chunder Mozumdar (3), whero a law 

(1) 16 B, 416, (2) 21, 871, (8) 8 0. 593, 
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which imposes a heavy tax upon litigation has 
received a particular interpretation in favour 
of the suitor and a course of practice has pre- 
vailed for many years in accordance with 
that interpretation, any Court of justice onght 
to be very slow to change that interpreta- 
tion or course of practice to the prejudice of 
the suitor. unless it sees clear and weighty 
reasons for so doing. See also Jyjatulla 
Bhuiyan v. Chandra Mohan Banerji (4), 
Bidhata Roy v. Ram Charitra Roy (5) and 
Dorlat Ram Harji v. Vitho Radhoji (6), in the 
last of which cases Westropp, O. J.. observed 
that the reluctance of Courts of justice to 
break through an established practice on such 
a point to the disadvantage of the subject and 
to the advantage of the Crown, is illustrated 
by the decision of Lord Mansfield in a well- 
known case on Stamps (Anonymous, Lofft 155). . 
As pointed out, however, by Sir Richard 
Garth himself, this. p incipal is applicable 
only where the languw "22 “the statute is of 
doubtful import, becanse, in the words of Sir 
John Edge (Balkaran Rai v. Gobind Nath Tewari 
(7)),a practice which isincontraventionof the 
law, even if such practice be the practice of a 
High Court, cannot make lawfal that which 
is unlawful, nor can a practice of a Court 
justify a Court in putting upon an Act of the 
Legislature a construction which is contrary 
to the plain wording of the Act. (See to the 
same effect, the observations of Maclean, C. J., 
in Khedu Mahto v. Budhan Mahto (8)), In tho 
case beforeus, the language of the Court Fees 
Act is reasonably plain, and in our opinion, it 
would not be right, out of deference to the sgo- 
called practice, to put upon it an interpretation 
which it can not possibly bear. We adhere, 
therefore, to the view which we expressed on 
the 22nd February last that the Conrt fees 

must be paid upon the amount stated in the 
plaint. We understand that our order made 

on that date has been carried out. We shall, 

therefore, now proceed to consider the appeal 
on the merits. 

As regards the merits, there can be no 
question that the decisions of both the Courts 
below are erroneous. The Subordinate 
Judge dismissed the suit on the ground that 
it was barred by limitation inasmuch as it 
had not been brought within three year from 
the date of the execution of the conveyance, 

(4) 60. L.J 255, (5) 60 L J. 661. 


(8) 6B. 183 at 193. (7) 12 A, 129 at 186, 
(8) 27 0. 508, 
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to cancel or set asido the instrument. Now, 
whatever the position might have been if the 
second party defendant, the executant of the 
conveyance, had sought to recover the pro- 
perty—Janki Kunwar v. Ajit Singh (9), his 
co-parceners who were not parties to the deed 
would be entitled to majntain a suit for re- 
covery of possession within twelve years from 
the time when the alicnee took possession of 
the property (Raja Ram Tewary v. Luchmun 
Pershad (10)). Besides, as some of the co- 
parceners were infants who were in existence 
atthe dateof the alienation, no question of limit- 
ation could properly arise, It is well settled 
that any co-parcener who wasbornat the time 
of the completion of the alienation Girdharee 
Tall v. Kantoo Lal (11), Bholanath Khettry v. 
Kartick Kissen Das Khettry(12) would beentitled 
to sue to set aside tho invalid alienation, and 
such alienation, if invalid because made with- 
ont the consent of all the co-parceners then 
in existence, can be get aside even at the 
instance of another co-parcener who was 
born subsequent to the alienation CHurodoott 
Narain Singh v, Beer Narain Singh (13)). The 
ground, therefore, upon which the Subordinate 
Judge dismissed the snit cannot possibly be 
supported. Tho view taken by the District 
Judge is equally open to objection. He has 
held, so far as we can gather from his judg- 
ment, that the alienation was made without 
necessity and without the assent of all the 
co-parceners—and on this ground alone he has 
made a decreo in favour of the plaintiffs, 
under which they are entitled to recover 
possession of the entire property uncondi- 
tionally. This position is clearly opposed to 
the principle approved by this Court in a 
series of cases. No doubt as laid down by 
this Court in the cases of Sudaburt Singh v. 
Foolbash Koer (14) and Honooman Dutt Roy v. 
Bhagbut Kishen and Kishore Narain Singh 
(15) alienation made of joint family property 
hy the co-parcener without the assent of the 
others is not binding upon the latter and may 
be set aside at their instance. But as ruled 
by this Court in Mohabeer Pershad v. Ramyud 
Singh (16) andJamuna Parshadv. Ganga Pershad 

(9) L.B. 14 I. A. 148; 16 C. 68. 

e 8 W. R. 15. 

11) L. R. 1 I. A., 821,14 B.L R. 187; 22 W. R. 50. 


(12) 34 0 372. 
(13) 11 W R, 480 


(14) 3 B. L. R. 31, F.B,; 12W R,1,F B 
aaan . R 8, F. B. 
(16) 12 B, L. R. £0; 20 W. R.. 192, 
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Stngh (17), the Court will grant relief subject 
to the equities of the purchaser. This rule 
is based onthe broad principle of justice, 
equity and good conscience, that the co- 
parcener who has received the money and 
effected the alienation ought not to be afford- 
ed an opportunity to retain the money and 
also to enjoy the property which must of 
necessity return to his possession as a mem- 
ber of the Mitakshara family as soon as 
the alienation is set aside. He is, therefore, 
at least bound to make good to the purchaser 
the representation he made, namely, that he 
had a power to charge the joint family pro- 
perty, and he can be compelled todo so by 
the exercise of such proprietary right over 
the same property as he individually possesses. 
When, therefore, an alienation made by a 
co-parcener is set aside at the instance of 
another member of the family, the Court 
orders that the property should be possessed. 
in defined shares and the share of the trans- 
feror should be subject to the lien of the 
transferee for the return cf the purchase- 
money, on the ground that the co-parcener 
must make his share available for payment 
of his just dues and in fulfilment of his obliga. 
tion. In this view, the learned District 
Judge was clearly in error when he made en 
unconditional decree in favour of the plaintiffs 
for recovery of the entire property. 

It has been argued, however, by the learned 
Vakil for the respondents that this Court is 
no longer in a position to work ont the equities 
between the parties. He invites our attontion 
to the circumstance that the second party de- 
fendant as also the firat plaintiff, who was his 
father, have died during the pendency of this 
litigation, and that consequently the other 
plaintiffs have acquired the cntire property 
by survivorship freed from any possible 
equitable claim of the purchaser. Now it 
appears that the suit was commenced on the 
18th March 1905 and was dismissed by the 
Subordinate Judge on the 7th July 1906. This 
decision was reversed by tho District Judge 
and a decree was made in favour of the 
plaintiffs on the 4th January 1907. Chiran- 
jib Misser, the first plaintiff, died on the 
24th February 1907. The present appeal was 
preferred on the 27th March 1907; and Deo 
Sanker Misser. the second party defendant, 
died in February 1908. It follows, therefore, 
that the co-parcener who exeented the convey- 

(17) 19 0. 401 
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ance as also his father who assented to tho 
alienation and participated in the sale pro- 
ceeds —both died after the decree of the 
District Jndge had been made. Under these 
cireumstanees, the question arises, whether it 
can be successfully contended upon any intel- 
ligible principle that the other plaintiffs have 
during the pendency of the suit acquired the 
property by survivorship 50 as to make it 
impossible for this Conrt to work out the 
equities between the parties. In support of 
the contention that the Court is powerless to 
grant any relief to the parties under such cir- 
cumstances, reliance has been placed upon the 
eases of [manung Roy v. Sreekishen’ Banerjee 
(18), Ram Ratan Sahuv. Mohant Sahu (19), Udit 
Chobey v. Rashika Prasad Tpadhya (20) and 
Ramyad Sahu v. Bindeswar! Kumar Upadhay 
(21), with a view to show that the Court of 
Appeal is bound to take notice of events 
which have happened since the order under 
appeal was made. The cases upon which 
reliance has been placed, however, do not 
support any such broad contention. .In the 
case of Ram Ratan Sahu v. Mohant Sahu (19) 
it was pointed out that. asa general rule, a 
Court of Appeal in considering the correctness 
of the judgment of the Court below will con- 
fine itself to the state of the case at the time 
such judgment was rendered and will not 
take notice of any facts which may have arisen 
subsequently; but the Court will, in ex- 
ceptional cases, depart from this rule, and 
take notice of subsequent events on the prin- 
ciple that itis the duty of the Court which 
still retains control over the judgment. to 
“take such action as will shorten litigation, 
preserve the rights of both parties, and best 
subserve the ends of justice. We adhere to 
the principle thus formulated, and upon that 
principle it is manifest that the purchaser is 
entitled to equitable relief in the case before 
us. If the opposite view put forward by the 
respondents were adopted, the consequence 
would be startling. The rights of the parties 
would depend not upon the merits of the con- 
troversy betyeen them but upon the length 
of time over which the litigation might be 
protracted and upon the accidental circum- 
stance whether a Subordinate Court has or 
has not taken on erroneous view of the rights 
and obligations of the parties. In this very 
case, if the District Judge had correctly ap- 


(18) 7 W. R. 248. (19) 60. L. J. 74. 
(20) 60, I, J. 662, ,. (81) 60. I. J. 108, 
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preciated the principle deducible from the 
rulings to which we have referred, there is no 
question that he would have made the re- 
covery of the property by the plaintiffs condi- 
tional upon the refund of the purchase-money, 
to be realised out of the shares of the transferor 
and his father whoassented to the transaction. 
On what principle can it be seriously suggested 
that, because the District Judge happened to 
commit an error of law, this Court is power- 
less to grant relief to the parties P Tho func- 
tion, which this Court discharges as a Court 
of Appeal, is to make the order which might 
and ought to have been passed by the Subordi- 
nate Court. Reliance, however, was placed by 
the learned Vakil for the respondents upon 
the decision of their Lordships of the Judicial 
Commitiee in Madho Prosad v. Mehrban 
Singh (22), in which it was held that the 
equity of the purchaser can be enforced only 
where the co-parcener who made the aliena- 
tion is not dead, because, immediately on this 
event, his share passes by survivorship to the 
persons who are not liable for the debts and 
obligations of the deceased. This decision, 
however, has no application to the facts of 
this case, and is clearly distinguishable. In 
the case before the Judicial Committee the 
death of the alienor took place before tho 
litigation commenced, and, therefore, at the 
time when the suit was instituted, the entire 
property had vested in persons who had taken 
it by survivorship free from all possible equity 
of the purchasers. Nor can the case before 
us be regarded as analogous in any way to 
the class of cases in which it has been held 
that when one co-parcener of a joint Mitak- 
shara family sues for partition, a severance 
is not effected till the shares have been de- 
fined, The cases of Joy Narain Giri v. Girish 
Chandur Myti (23), Chidambaram Ohetttar v. 
Gouri Nachiar (24) may be taken as types 
of this class of cases, which are distinguish- 
able onthe ground that till a severance has 
been effected there is no separation in estato 
and no interest which could pass by inherit- 
ance. On the same ground may be dis- 
tinguished the decision of the learned judges 
of the Allahabad High Court in Padarath 
Singh v. Raja Ram (25), that in a family 
governed by the Mitakshara law, a gnit to set 


(22) L. R. 17 I. A. 104; 18 C. 167. 

(23) 25 W. R. 355, 4 C. 487 ; L. R. 6 T. A. 228. 
(24) 2 M. 83; L. R. 6 L 4.17%. 

(25) +A, 235, 
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aside an alienation carnot, on the death of 
the plaintiff, be continued by his heirs, as his 
-vight lapses. In the case before us, the 
-plaintiffs came: into Court for recovery of 
“property alienated by one of their co-parcen- 
-ers with the consent of another. So far as 
.they themselves are concerned, they are en- 
titled to recover the property and to hold 
what would represent their shares upon par- 
-tition unconditionally. But so far as the 
shares of the persons who effected or assent- 
ed to the alienation are concerned, they are 
not entitled to retain them without a refund 
-of the purchase-money of which they had the 
benefit. The Comt has seisin of the subject- 
matter of the litigation, and to do full justice 
the Court can grant relief only on cquitable 
‘terms. - We are not prepared to hold that in 
-circumstances like these, the co-parceners can 
claim to take the property during the pen- 
dency of this appeal, by survivorship so as to 
defeat the rights of the purchaser. The de- 
creo of the District Judge in so far as it allows 
tho plaintiffs to recover the entire propcrty 
unconditionally must, therefore, be set aside. 
The plaintiffs willbe entitled to recover three- 
fourths of the property unconditionally and 
the remaining one-fourth, which represents 
the shares of Chiranjib Misser and Doya 
Sanker Misser, will be charged with the lien of 
the purchaser to the extent of Rs. 300, The 
plaintiffs will be entitled to recover this one- 
fourth share upon payment of Rs. 30010 the 
purchaser within six months frcm the 
date of the decree of this Court. Upon 
failure to do so their claim in respect of this 
one-fourth share must stend dismissed. 

The second point taken on belalf of the 
appellant raises the question of mesne profits. 
In the plaint mesne profits were claimed 
antecedent to the suit for a period of nearly 
12 years from the 80th April 1898 to the 18th 
March 1905. The District Judge has not 
stated expressly the period fcr which mesne 
profits are recoverable. But the learned 
Vakil for the respondents has contended that 
the judgment at the Court below intended to 
allow mesne profits for the entire period in 
claim. Ib has been argued by the learned 
Vakil for the appellants that thisis erroneous 
and that upon the authomty of the decision 
of their Lordships of the Judicial Committee in 
Krishnanand v. Kunwar Paitab Narain Singh 
(26), the ‘plaintiffs are entitled to mesne pro- 

(26) 10 C. 785, : 
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fits during three years immediately preced- 
ing the institution of the suit under Art. 109 
of the Limitation Act. In answer, it has been 


` argued by the learned Vakil for the respond- 


ents that as some of the plaintiffs were infants 
at the time when the claim for mesne profits 
occurred as also at the time of the commence- 
ment of this suit, no portion of the claim is 
barred by limitation. Now section 8 of the 
Limitation Act provides that when one of the 
several joint claimants is under a disability 
and when a discharge can be given without 
the concurrence of such persons, time will ran 
against them all; but where no such discharge 
can be given, time will not run as against any 
of them until one of them becomes capable of 
givirg such discharge without the concurrence 
of the others. There can be no question that 
in the case of a joint Mttakshara family like 


the one before us, a discharge couldhave been ` 


given on behalf of all the co-parceners by the 
head of the family. Icfcrence has been made 
by the learned Vakil for iLcrespondentsto the 
case of Anando Kishore Dass Rakshiy. Anando 
Kishore Bose (27) in support cf the contrary 
view ; that, however, waa the case of persons 
governed by the Dayabhaga Law. Reference 
has also been made to the decision of their Lord- 
ships of the Judicial Committee in Annamalat 
Chetty v. Murugasa Chetty (28) ,toshow that the 


relation between the managercfa joint family’ 


and his co-parcencrs is not that of principal 
and agent or of partners, but more like that 
of trustees and cestui que trust. If so, thehead 
of the family would be entitled in a case like 
the present togive a discharge for theclaim cn 
behalf of himself a1d his co-parceners, adults 
as well as the infants. The view we take is 
supported by the decision in Surju Prasad 
Singh v. Khacahtsh Ali (29). Vigneswara v. 
Bapayya (80) and Sadulla Khan v. Bhana Mal 
(31), which were recently approved by this 
Court in Harihar Pershad y. Bholi Pershad 
(32), as authority for the proposition that in 
the case of a joint Mitaksharafamily, where a 
right is vested in all the members jointly, the 
managing member may, within jhe meaning 
of section 8 of the Limitation Act, ‘give a dis. 
charge without the concurrence of the minor 
members of the family and that time mny 


(27) 140. 50. 

(28) L. R. 801. A 220; 26 M. 544, 

(29) 4A 612,24, W. N. 114 

(80) 16 M 436. 

81) 68 P. R. 1882. 

(59) 6 ©. L. J. 383 at p. 393, Peis. 0; 
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consequently run against all the members’ of 
the undivided family including the members 
thereof. We must, therefore, modify the de- 
cree of the District Judge so far as mesne pro- 
fits are concerned and allow the claim to be 
assessed in the execution department for only 
three years antecedent to the suit, It is ne- 
cessary to add that the plaintiffs will be en- 
titled to mesne profits only ‘in respect of a 
three-fourths share of the property; the pro- 
fits derived by the purchaser from the re- 
maining one-fourth share of the property will 
be set off against the interest on the purchase- 
money to which he would otherwise be legiti- 
mately entitled. 

The result, therefore, is that the decrees 
made by the Courts below will be discharged 
and in lien thereof a decree will be drawn up in 
this Court entitling the plaintiffs to recover 
possession of a three-fourths share of the pro- 
‘perty together with mesne profits in respect 
of such share for three years antecedent to 
the suit and for the period which may inter- 
vene between the institution of the suit and 
the recovery of possession under this decree. 
The plaintiffs will also be entitled to recover 
the remaining one-fourth share of the pro- 


-perty if they pay to the purchaser or deposit 


in Court for payment to him the sum of 
Rs. 300 within six mouths from this date. 
Upon their failure to do so, their claim in 
respect of this one-fourth share -will stand 
dismissed. 

Under the peer cere of the case each 
party will pay his own costs throughout ‘the 
litigation. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
MISCELLANEOUS CIVIL A.PPBAL No. 239 or 1907. 
March 29, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carndnuff. 

BECHU SINGH AND ANOTHER— JUDUMENT- 
Duprors—APPELLANTS 
versus 
BICHHARAM SAHU AND OTHURS— D) BCREK- 


HOLVARB— PESPONDENTK. — 
Transfor of Property Act (1V of 1882), 83, 83 and 89 
—Order alsolx’o-_Daorer.—Instalmant. decree by cor- 


sont in mortgage sMit-—Cinit may make order abwliute— ` 


Where no procedure provided, Court may ent one— 
Application under wrong section, 

An application for an order absolute under section 89 
of the Transfer of Property Act is not an application 
for execution of a decree, and an order absoluto is in 
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itself not an order in execution proceodings, but in its 
essence it is the final docree for sale and is appealable 
as such Avikunnina v. Roop Lal, 25 0 183, Sik iwan. 

Veasuddin, 1 ©. W. N ceix, Druma ha v. Khetra, 
29 C. 651, Syed Mehdi Hossain x. Beecham Koar (un: 
reported), Charu Chantia v Vagquatha (unreportod),, 
Kod ir Nith v. Narendra Nath (unreported), Les 

Prosid v, Surendra Yohan (unreported), followed. 
Kedar Nath v. Dalji Sihui, 12 A 61 and Outh Behari 
Lily. Nuqoswira Lal, 18 A. 278, dissented from. 

Where in a suit upon a mortgage an instalment des 
cree 1s made according to n compromise and the decree 
directs the sale of the mortgaged properhes in the event 
ot the failure of the mortgagors to pay two consecutive 
instalments, the decree may be executed when that 
contingency happens, without recourse to another 
suit. 

A decreo for payment by instalments 1s not oae to 
which tho terms of section 83 of the Transfer of Pro- 
perty Act are appheable, Brojo Lal x, Tara Prasanna, 
3C L J. 188 (193), Ham Kamle: v Sukhan Sengl, 
70. W. N. 172, Cuton v. Goodwin, 7 M. & W 147, 
Dixon y, Clark, 5 C. B., 865 and Cheider Caunt v 
Jodomath, 3 C. 489, referred to. 

Therefore, the provisions of section 88 aro not ap- 
plicable to such a decree. 

But such a decree 18 valid though not cov ered by 
sections 83 and 89. — -Asuduskh yv Behari Lal, G O. L. 
J 320, (835), Abır Pramæuk v Jator, ll © W. N. 
379 and Ajduhia Pershid v. Buldeo, 21 C. 518, re- 
ferred to, 

And the Court has inherent power to make an or- 
der absolute upon notice to the judgment-debtor in 
the case of such a decree. Panchanan v. Divarha, 
3C L, J. 29, Hukum Chand y Kamalanand Singh, 
30. I. J. 67, Rah v. B dhu uthi. 10 ©. W. N. 19, 
Gardco v. Chindrikat, 50. L. J. 611, Sader Deri v, 
Draam, 100. W N. 306, Bibi Tasliman v, Harika”, 
82 0. 253 (F. B.), referre | to. 

Where the Legistature has provided no proced- 
ure to be followed,in cases which must and do arise, 
the Courts must be taken to have inherent powor to 
decide tho question of procedure, and if necessary, 
to invent a proceduro for themeelves. Girdhari v, 
Kunharya, 15 A. 59 followed. 

A Court will not refuse an application which on the 
merits it ought to grant and in law can grant, 
simply because the applicant asked tho Court to cx- 
orcise ita admitted powers under a wrong section: 
Tribant Sahu v. Bhagwat, 84 C. 1087 (1051), followed. 


Appeal from the order of the Sub-Judge of 
Shahabad, dated January 12, 1907. 
Babu Chandra Sekhar Prosad Singh, for the 


` Appellants. 


Dr. Rash Behary Ghose, Babus Lachine 
Narain Singh and Kulwant Sahay, for the 
Respondents. 

Judgment-This is an appeal on behalf of 
some of the defendants in a mortgage suit 
described as the judgment-debtors, against 
an order absolute for sale made under section 
89 of the Transfer of Property Act. So far 
back as 1897, the mortgagees sued to enforce 
the securities executed in their favour on the 
6th July and 5th September 1893. The Court, 
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of first instance made the usual mortgage 
decree on the 25th November 1897. An 
appeal was then preferred to this Court and 
daring the pendency of the appeal the 
plaintiffs and defendants settled the matters 
in controversy between them. On application 
to this Court, the decree of the Court of first 
instance was discharged, anda fresh decree 
was drawn up in accordance with the terms 
of the compromise, under which the appellants 
mortgagors agreed to pay Rs. 12,151 with 
interest, in several instalments. The com- 
promise further provided that in case of non- 
payment of any two consecutive instalments, 
the mortgagees would be entitled to realise the 
entire decretal money with interest at 12 per 
cent. per annum. It was explicitly stated also 
that the sum due was to he realised by sale 
of the mortgaged property in execution of 
the decree and if the sale proceeds of the 
mortgaged properties proved insufficient, the 
mortgagees were to be entitled to realise the 
balance of the decree from the person and 
other properties of the defendants. This 
consent decree was made on the 8th May 
1899. On the 15th June 1906, the mortgagees 
applied to the Subordinate Judge for an order 
absolute under section 89 of the Transfer of 
Property Act, on the allegation that three of 
the instalments had been regularly paid but 
default had been made in the payment of the 
subsequent instalments. The defendants 
mortgagors opposed the application on the 
ground that the plaintiffs had no right to 
obtain an order absolute, and that it was 
obligatory upon them to institute a separate 
suit to enforce the compromise, although it 
was embodied in the decree. The Subordinate 
Judge overruled these objections and on the 
12th January 1907 made the decree absolute. 
The mortgagors have now appealed to this 
Court and on their behalf, it has been con- 
tended, first, that the sole remedy of the 
mortgagees is to sue upon the compromise, and 
secondly, that they are not entitled to ask 
for an order absolute under section 89 of the 
Transfer of Property Act, the provisions of 
which apply only toa decree made in strict 
accordance with section 88. In answer to this 
argument, it has been contended on behalf of 
the respondents mortgagees, first, that the 
appeal is incompetent inasmuch as it has 
been preferred as an appeal from an order 
in execution proceedings and Court fees paid 
on the memorandum of appeal on that footing, 
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and secondly, that the Court has inherent 
power to make an order absolute when the 
mortgagee asks for such an order, even though 
the decree is not strictly in accordance with 
section 88 of the Transfer of Property Act. 
‘We must first consider the preliminary objec- 
tion taken by the respondents as to the com- 
petency of the appeal and then examine the 
validity of the grounds on the merits urged 
by the appellants as well as the respondents. 

As regards the preliminary objection to the 
competency of the appeal, the answer must 
depend on the true nature of an order absolute 
for sale under section 89 of the Transfer of 
Property Act. Ifitis treated as the final 
order in the suit, it isin thenature of a decree 
and in this view, an appeal, by which its 
propriety is questioned, must be regarded as 
an appeal against an original decree, and the 
Court fees on the memorandum of appeal 
should accordingly be paid ad valorem. On tke 
other hand if the decree misi in a mortgage 
suit be treated as the final decree which 
terminated the litigation and the order 
absolute as merely the initial order in pro- 
ceedings in execution of the decree nisi, an 
appeal against an order absolute would right- 
ly be deemed an appeal from an original order 
and Court fees would have to be paid on the 
memorandum of appeal accordingly. The 
former of these conflicting views was adopted 
by this Court in the case of Akikunnissa Dibee 
v. Roop Lal Das (1), while the latter was 
adopted by the Allahabad High Court in 
Kedar Nath v. Lalji Sahat (2) and Oudh 
Behari Lal v. Nageswar Lal (8). The view 
taken by this Court in the case mentioned has ` 
been consistently followed for many years pass- 
ed, Thus in Srikanta Pal v. Sheikh Yeasuddin 
(4), it was ruled that an appeal against an order 
absolute in a mortgage suit is not an appeal 
against an order under section 244, C. P. C.; the 
Court farther declined to allow the appellant 
an opportunity toamend the memorandum of 
appeal and to pay additional Court fees at 
the hearing. Again in Pramotha Ohandra Roy 
v. Khetra Mohan Ghose (5), it wgs ruled that 
proceedings under section 89 of the Transfer 
of Property Act are proceedings not in execn- 
tion of a decree, but in continuation of the 


original suit, and an appeal from an order 
1) 26 0. 183, 
33 12 A. 61. 
3) 18 A. 278, 
(4) 10. W.N. ccix, 
(5) 20 0. 651, 
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absolute made under that section lies 
under the provisions of section 540 of 
the Code of Civil Procedure as an appeal 
from original decree. Precisely to the same 
effect are the decisions in Syed Mehdi 
Hussain v. Beechamkoer (Appeal from Original 
Decree No. 33 of 1905 decided by Brett and 
Mitter, JJ., on the 22nd December 1904), 
Charu Ohandra Mitter v. Vagiratha Prosad, 
(Appeal from order No. 553 of 1907 decided 
by Mitter and Caspersz, JJ., on the 16th 
March 1998), Kedar Nath Hazra v. Norendra 
Nath Roy (Appeal from order No. 75 of 
1902 decided by Maclean, C. J., and Stevens, 
J., on the 25th August 1902,) and Hari Prosad 
Singh v. Surendra Mohan Sircar (Appeal from 
Original Decree No. 564 of 1908, decided by 
Caspersz and Doss, JJ., on the 7th December 
1908). In all these cases, time was allowed 
to the appellant, who had misdescribed the 
appeal and filed it on a memorandum bear- 
ing insufficient Court fees to enable him to 
comply with the orders of this Court. In one 
instance, the order was not carried out and 
the appeal was dismissed, In the other in- 
stances, tho order was carried out and the 
appeals were heard on the merits. We fur- 
ther find that in one case Moulant Mahata 
v. Doman Singh (Appeal from order No. 529 
of 1906) when the appeal was admitted, the 
question of its competency was reserved but 
at the hearing, the attention of the Cowt 
does not appear to have been invited to the 
point and the appeal was dismissed on the 
merits. It is clear, therefore, that although 
in some of the earliest cases, as for instance 
in Ajudhia Pershad v. Buldeo Singh (6), which 
was heard as an appeal from order, the point 
was overlooked, ever since the decision of this 
Court in Akilunnissa Bibee v. Roop Lal (1), 

the rule has been uniformly followed that an 
order absolute for sale nnder section 89 of the 
Transfer of Property Act is a decree and ap- 
pealable as such. In our opinion, there can 
be no question that upon a true construction 
of section 89 ofthe Transfer of Property 
Act, this view is right, and we are unable to 
adopt the contrar y rule laid down by the 
High Court of Allahabad. We aro fortified 
in this opinion by the provisions of the Code 
of Civil Procedure, 1908, by which the sec- 
tions of the Transfer of Property Act relat- 
ing to procedure in mortgage suit have been 
repealed. Order XXXIV, rules 4 and 5, show 

(6) 21 C. 818. 
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that what was previously described as the: 
decree nisi is in future to be treated as the 
proliminary decree ina suit for sale, and 
what was previously described as the order 
absolute is henceforth to be described as the 
final decree in a suit for sale. Itis manifest 
that the Legislature has now approved of the 
view adopted by this Court as to the true 
character of the order absolute for sale in a 
mortgage suit, and this circumstance may be 
legitimately relied upon in support of our 
view, according to'a well-known rule for con- 
struction of statues explained by this Court 
in Jogendra Chandra v. Sham Das (7). There 
has been in substance the re-enactment of the 
provisions of the Transfer of Property Act 
with such verbal alterations nas to terminate 
the controversy which had arisen on their 
constructions and to afford a legislative re- 
cognition of the settled judicial construction 
adopted by this Court. We must hence ad- 
here to the view, that an application for an 
order absolute under section 89 of the 
Transfer of Property Act is not an ap- 
plication for execution of a decree, that 
the order absolute is itself not an order in 
execution proceedings, that in its essence it 
is the final decree for sale and is consequent- 
ly appealable as such. The preliminary ob- 
jection, therefore, asto the incompetency of 
the appeal is welt founded and must be up- 
held. We may add that the learned Vakil 
for the appellants asked for an opportunity. 
to amend the memorandum of appeal and to 
pay additional Court fees. But, we have not 
thought it desirable to prolong the litigation 
further by a postponement to enable him to 
do so, because we are satisfied, for reasons to 
be presently stated, that thero is no sub. 
stance in the appeal which must consequently 
fail not merely on the preliminary ground 
but also on the merits. f 

The first point taken on behalf of the ap- 
pellants is to the effect that the only remedy 
of the mortgagees is to enforce the compro- 
mise by a separate suit. In support of this 
view, reference is made to the decision of 
the Allahabad High Court in Kashi Prasad v. 
Sheo Sahat (8). That decision, however, ‘is 
clearly distinguishable, as it refers to the 
validity of a compromise by which the terms 
of a decree are sought to be varied by tho 
parties in the course of execution proceedings, 


3 9 0. L.J. an (1909) 1 L O. 163 (ante). 
(8) 19 A. 186 
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while here the decree with which we are 
concerned has never been varied, and the 
mortgagees merely seek to enforce it strictly 
according to its terms There can be no 
question that the decree directs ‘the sale of 
the mortgaged properties in execution in the 
event of the failure of the mortgagors to pay 
two consecutive instalments. If the facts 
by the mortgagees are true this contingency 
has happened and they are consequently en- 
titled to execute the decree without recourse 
to another suit. The first ground of appeal 
mast consequently be overruled. 

The second ground taken on behalf of the 
appellants raises the question of the applica- 
bility of section 89 of the Transfer of Pro- 
perty Act to cases of decrees not drawn up in 
strict accordance with the provisions of section 
88. It has beenargued by the learned Vakil for 
the appellants that section 89, by its very 
terms, is limited in its application to cases 
where the decree has been drawn up pw- 
suant to section 88. In our opinion this con- 
tention is well-founded. Section 89 sutho- 
rises the Court to make an order absolute 
ouly in cases under section 88, in the event 
of the:non-payment of the sum determined 
under that section as due to the mortgagees. 
Indeed the characteristic of a decree under 
section 88 of the Transfer of Property Act 
is that the entire sum due is made payable on 
a day specified, and, as observed'in Brojo Lal 
Rat Chowdhury v. Tara Prasanna Bhattacharj: 
(9), a decree for payment by instalments is 
not contemplated by the Transfer of Property 
Act, Another characteristic of a decree under 
section 89 is that unless the entire amount 


specified as payable is brought into Court for ` 


payment to the mortgagee, the latter is entit- 
led to au order absolute; for as observed in 
Ram Kamlessuri Pershad Singh v. Stukhan 
Singh (10), the mortgagee is not bound to 
accept any sum in part satisfaction of his 
decree, a view which is supported by the cases 
of Cotton v. Goodwin (11), Dixon v. Clark (12), 
and Chunder Caunt Mookerjee v. Jodoonath 
Khan (18). It cannot be said, therefore, 
that a consent decree which lacks these es- 
sential characteristics is a decree in accordance 
with section 88 of the Transfer of Property 
Act; and if such a decree is not contemplated 
by section 88, it cannot be reasonably sug- 


(9) 3C. L J. 188 at p. 193 
(10) 7 0. W. N, 172. 
(11) 7 BM. & W. 147, 


(12) 50, B. 365, 
(13) 3 O. 468, 
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gested that the provisions of section 89 are 
applicable thereto. No doubt, it cannot be 
suggested with any show of reason that a 
consent decree which is not in accordance 
with section 88 is not & valid decree; for, as 
observed by this Court in Asutosh Sikdar 
v. Behart Lal Kirtunia (14), there is nothing 
to prevent the parties to a litigation from 
waiving an advantage of a particular law or 
rule, if that Jaw or rule is not based on a 
ground of public policy and is intended solely 
for the benefit and protection of an individual 
in his private capacity. It is clear, there- 
fore, that as ruled in Abir Pramanik v. Jahor’ 
Mahomed (15), a consent decree of the de- 
scription now before us is perfectly valid in 
law, though it is not covered by section 88 
and though the provisions of section 89 are 
consequently inapplicable to it. Our at- 
tention has been invited to the case of Ajgudhia 
Pershad v. Baldeo Singh (6), in which it was 
assumed without discussion that an order 
absolute might be made im the case of a con- 
sent decree ina mortgage suit. That case, 
however, cannot be treated as an authority on 
the question now before us, as the attention of 
the Court was not invited to this. point, we 
must consequently uphold the contention of 
the appellants that it was not open to the 
mortgagees to make an application under 
section 89 of the Transfer of Property Act. 
The question, however, remains whether as 
argued by the learned Vakil for the respond- 
ents the Court may not have inherent power 
to make an order absolute in the case of a 
mortgage decree to which the terms of section 
88 are not strictly applicable. 

The second point taken by the respondents 
in support of the order of the Court below is 
that irrespective of the provisions of section 
89, it is competent tothe Court to grant an 
application by the mortgagees for an order 
absolute ard in support of this view reliance 
has been placed upon the cases of Bhagwan 
Ramji Marwadi v. Aanu (16) and Tara Prosad 
Roy v. Bhobadeb Roy (17). The first of these 
casesto some extent supports the cgntention of 
therespondents, because it wasruled there that 
an agreement filed under section 44 of Bom- 
bay Act XVII of 1879 was subject to the 
provisions of section 89 of the Transfer of 
Property Act, on the ground that the princi- 


(14) 6C. L J. 320 at p. 826, 


(15) 11 0. W. N. 879. 
(16) 23 B. 644, (17) 22 0. 981, 
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ple of the latter section was applicable, even 
though there was no suit for sale. The 
second case, however, is clearly distınguish- 
able because all that was held there was that 
section 89 was applicable toa decree passed 
on an award of arbitrators filed in Court. 
Apart from these decisions, however, we are 
of opinion that upon general principles the 
contentionof the respondents ought to prevail. 
It was ruled by this Court in Panchanan Singha 
Roy v. Dwarka Nath Roy (18), Hukum Chand 
Baid v. Kamalanand Singh (19), Rasik Lall 
Dutt v. Bidhu Mukhi Dasi (20) and Gurdeo 
Singh v. Chandiikah Singh (21), that the 
Court has, where the circumstances require it, 
an inherent power to do that justice for the 
administration of which it alone exists. As 
was observed by Sir John Edge in Girdharé 
v. Kanhaiya Lal (22), where the Legislature 
has provided no procedure to be followed in 
cases which must and do arise, the Courts 


must be taken to have inherent power to 


decide the question of procedure, ond, if neces- 
sary, to invent a proceduro for themselves. 
This principle has since been embodied by 
the Legislature in section 151 of the Code 
of 1908. Now it is manifest that the Trans- 
fer of Property Act, in so faratany rate as 
it relates to the procedure in mortgage suits, 
is not acomplete Code. It makes no pro- 
vision for decrees by consent and is necessari- 
ly silent upon the question of the procedure 
to be followed for orders absolute when such 
a decree has been made. There is no founda- 
tion for any possible suggestion that the 
Legislature intended by implication to ox- 
clude decrees by consent in the case of mort- 
gage suits. We must, therefore, consider 
what procedure may be followed in such cases 
by a Court of Justice in the exercise of its 
inherent power. In our opinion, there is no 
room for controversy that ina caso of this 
description where the mortgagee decree-holder 
applies for an order absoluie, the Court ought 
to entertain the application and make the 
necessary order, The object of an order 
absolute is tg afford to the mortgagor an op- 
portunity to show that the preliminary decree 
has been satisfied. An application, there- 
fore, for an order absolute is entirely for the 


benefit of the mortgagor, on the principle that 
(18) 3 C. L J. 29. 
ton 8 C. L. J. 67. 
20) 10 0. W. N. 719. 
(21) 6 0. L. J. 611. 
(22) 16 A. 50. 
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when a conditional decree has been made, the 
decree-holder ought not to be originally 
allowed to take ont execution onthe allega- 
tion that the condition or contingency has 
been fulfilled without previous notice to the 
judgment-debtor. In support of this position, 
reference may be made to the decision of this 
Court in the case of S. M. Sudevé Devi v. Kora- 
ram Agarwallah (28), in which it was ruled by 
Mr. Justice Woodroffe that, whena conditional 
decree has been made, the plaintiff on the 
default of the defendant should apply to the 
Court which passed the decree, on notice to 
the defendant, by motion on notice or by 
rule, for an order absolute, and that if such 
an order is obtained ce parte, the Court has 
inherent power to set it aside, if a proper 
case is substantiated. It is not necessary for 
our present purposes to hold that an order 
absolute is necessary in the case of every 
conditional or contingent decree as is render- 
ed essential by order XLII, Rule 9 of the 
Rules of the Supreme Court in England. Lt 
is sufficient for us to hold that, if the decree- 
bolder chooses to ask for an order absolute 
upon notice to the judgment-debtor, the 
Court ought to deal with the application. That 
previous notice to the judgment-debtor is 
just in the case of enforcement of a condi- 
tional or contingent decree is obvious from 
the circumstance that such a procedure has 
been followed in other systems of law. For 
instance, as explained by the Court in the 
case of Jogendra Chandra v. Sham Das (7) 
at p. 277 (171 ante), in England, a writ of 
acie facias was necessary when the execution 
creditor sought to enforce a conditional or con- 
tingent judgment upon the allegation that the 
condition has not been performed or the contin- 
gency has happened. The same principle was 
adopted by this Court in thecase of Bibi Tasli- 
man v. Harihar Mahto (24), whereitwas ruled 
by a Full Bench that an order absolute under 
section 89 of the Transfor of Porperty Act 
ought not to be made ea parte, although that 
section doos not expressly provide for the 
issue of notice tothe mortgagor, and that if 
such an order has been made without notice 
to the judgment-debtors mortgagors, the 
Court has inherent power to set aside tho 
order made ex parte. Tho essence of the mat- 
ter is that every Court has inherent power to 
do all things that are resonably necessary for 
the administration of justice within the scopo 
(23) 10 0 W. N. 306. (24) 32 0, 258, 
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of its jurisdiction and to prevent any abuse of 
its processes. When, therefore, a conditional 
or contingent decree has been made and the 
decree-holder asks for an order absolute upon 
allegation that the contingency has happened, 
` his application is essential in the furtherance 
of justice, and an investigation, upon notice to 
the judgment-debtor, undoubtedly tends to 
prevent future dispute as to whether the 
condition has been fulfilled or not. If an ap- 
plication of this character is made, it is the 
duty of the Court to deal with it on the 
merits. It hag been faintly suggested by the 
learned Vakil for the appellants that as the 
application in this case was made expressly 
under section 89 ofthe Transferof Property Act 
and as, in our opinion, that section has no ap- 
plication, the Court ought not to exercise its 
inherent powers in favour of the decrec-hold- 
ers. Weare clearly of opinion that there is 
no foundation for this contention, for, as was 
observed in the case of Tribeni Sahu v. Bhag- 
wat Bux (25), it is not to be supposed that a 
Court in the administration of justice will 
refuse an application, which on the merits it 
ought to grant and in law can grant, simply 
because the applicant asked the Court to 


exercise its admitted powers under a wrong. 


section. Judicial procedure has been framed 
for the furtherance of justice and not to de- 
feat it, andthe Court cannot refuse to act in 
aid of justite on merely technical grounds. 
It has further been suggested by the learned 
Vakil for the appellants that the view we 
take as to the inherent power of a Court to 
grant an application for order absolute in the 
case of conditional decree, may enable the 
decree-holder to evade the law of limitation 
inasmuch as according to the decisions of this 
Court in Tvluck Singh v. Parsotien Proshad (26), 
Ajudhia Pershad v. Baldeo Singh (6), Aktkun- 
nissa v. Roop Lal (1) Pramatha Chandra Roy 
v. Khetra Mohan Ghose (5) and Purna 
Chandra Mandal v. Radha Nath Dass (27), no 
period of limitation is applicable to an appli- 
cation for order absolute. It has been sug- 
gested that the mortgagee decree-holder 
might, at n time when an application to 
execute to decree would be barred by limi- 
tation, apply for an order absolute and thus 
obtain a new decree to which the bar of limi- 
tation would not be applicable. We do not 
(25) 84 0, 1087 at p. 1051. 


(26) 22 C. 924. 
(27) 38.0, 867; 4 0. L. J. 141. 
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think there is any real apprehension of such 
danger, for, as observed by the lenrnéd Judges 
in the case of Tiluck v. Parsotien Proshad (26), 
the Court in dealing with the application for an 
order absolute must be guided by considera-. 
tion as to whether any delay on the part of 
the mortgagee has not been unreasonable, so 
as to bring it within the rules applied in such 
cases by Courts of Equity. In our opinion, 
it would be quite open tothe Court in a case 
where an application for order absolute is 
made with a view to defeat the operation of 
the law of limitation, to consider whether the 
applicant should be assisted to attain’ this 
purpose. Inthe case before us, no question 
of limitation arises because the application 
for order absolute was made within three 
years of the date when by reason of default 
on the part of thejudgment-debtors, the decree- 
holders became entitled to enforce their rights 
under the decree. Onall these grounds, we 
must hold that the consent-decree is valid, 
that it entitles the decree-holders, without 
recourse to a fresh suit, to proceed to sell in 
execution the mortgaged properties for 
realization of their dues, that they have acted 
within their rights in asking for an order 
absolute after notice to the mortgagors, and 
that the Court had inherent power to entertain 
and allow the application. 

The result, therefore, is that the order 
made by the Court below must be affirmed 
and this appeal dismissed with costs. We 
assess the hearing fee at two gold mohurs. 

Appeal dismissed, 





MADRAS HIGH COURT. . 
Criainan Rev. Casu No. 606 or 1908. 
(Cru. Rev. Pet. No. 429 or 1908.) 
March 14, 1909. 

Present :—~Sir Ralph S. Benson, Justice, and 
Mr. Justice Miller. 
PEDDA VENCATA REDDY AND Orurrs— 
PETITIONERS 
versus 
EMPEROR. 

Criminal Prosedure Code (Act Vaf 1898), 8. 285—A cts 
forming part if the same transaction—Offenrer af theft, 
intimidation and being members of nnlawjul assembly 
committed on ene Quy, and intemidation and um'awiné 
asembly commited on ths fullowing day— One trial— 
Leqayy. 

Where the accused committed theft of sheep and 
on being remonstrated by tho .owner threatenod him 
with force, drove him into his house and confined him 
there till lato at night, and on the next morning 
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went again to his house and renewed the threat 
and intimidation -— 

Held, that the above acts formed part of tho 
same transaction within the meaning of section 
235, Criminal Procedure Codo, and need uot be 


tried separately. 

Petition under sections 438 and 489, 
Criminal Procedure Code, praying the 
High Court to vevise the judgment of tho 
Sessions Court of Kurnool in Criminal 
Appeal No. 85 of 1908, presented against 
the judgment of the First Class Sub- 
divisional Magistrate of Nandyal in ©. C. 
No. 77 of 1908. 

P. O. Lobo, for the Petitioners. 

The Public Prosecutor, Contra. 

Order,— The chief point pressed upon us 
on behalf of the accused is that the trial is 
rendered invalid by the fact that the charge 
alleges the commission of theft and of cri- 
minal intimidation and unlawful assembly on 
the 12th August and also alleges criminal 
intimidation nnd unlawful assembly on 13th 
Angust, It is argued that the acts alleged 
as constituting these offences did not form 
part of the same transaction within the 
meanig of section 235 of the Criminal 
Procedure Code and that the Magistrate 
should, therefore, have tried the several 
offences separately. There is nothing to 
show that the accused took the objection before 
the Magistrate. So he has not discussed 
it, but they did take it before the Sessions 
Judge on appeal, and he has found that 
there was no illegality in the frame of the 
charge. We think that the Sessions Judge 
is right. The theft of the sheep was not 
committed secretly by the accused, but 
openly, at sunset, while people were still 
about, and when the owner remonstrated 
he was threatened by the accused and driven 
into his house and confined there until lato 
at night, and on the next morning the 
accused again came to his house and re- 
newed the threats and intimidation. 

These facts support the conclusion of the 
Sessions Judge that the purpose of the accused 
throughout was to demonstrate their power 
over the cofplainant, in fact, bully and in- 
timidiate him. Having regard to this pur- 
pose which actuated the accused throughout, 
we think that the theft, the remonstrance by 
the owner of the sheep and the unlaw- 
ful assembly and intimidation, which im- 
mediately followed on that day and which 
was continued next day, may properly be 





regarded as all forming parts of the same 
transaction within the meaning of section 
235, Criminal Procedure Code. 

The trial was, therefore, not invalid, and 
we dismiss this petition. The accused who 
are on bail must be re-committed to jail. 

Petition dismissed, 





CALCUTT HIGH COURT. 
Seconp Cryin Appear No. 1168 or 1907. 
March 25, 1909. 

Present :—-Mr, Jastice Chitty and 
Mr. Justice Vincent. 
WOOMESH CHANDRA LASKAR— 

PLAINTIFF— APPELLANT 
versus 
ROMA NATH BARMAN AND ANoTHER—- 
DEFENDANTS— RESPONDENTS, 

AL rtyage-—Puwne encumbrancer paying of prior 

an umbranre-—Righ? to stand in glace of prior mortgages 
—luestion of intention—Intention to le clearly 
proved—lWhere old debt satisfied and different 
security at increased iaterest taken, no right. 
The mero fact that the money borrowed by 
the defendant from the plaintiff was used to 
pay offau old mortgage, cannot entitle the londer 
to tho benefit of the discharged security; as 
that fact cannot give rise to a presumption 
that there was any intention to assign tho old 
mortgage to the plaintiff or to keep the prior 
mortgage alive. 

Duwhandhu v. Jogmay7, 29 C. 164, distinguished. 

A puisne incumbrancer may keep alive a prior 
incambranco for his own benefit even though it 
has taken the form of a decree, 

Sunjwam v. Barhamdeo, 2 ©. L, J. 202, followed. 

But itisa question of imtention. It must be 
clearly proved that the person claiming the priority 
paid off tho prior incumbrance with the expres: 
intention of keeping it alive for his own benefit 
Such an intention may be inferred from the cir 
cumstances of the case, though it is more satis. 
factory when it is found expressed in tho” sub. 
sequent mortgage deed or other document. 

Where thero are circumstances to mdicato that 
the old debt was satisfied and the prior mortgage 
extinguished and tho lender accepted a new anc 
different security atan increased rate of interest 
the lender has no right to stand in the placo o 
the prior mortgagee. 

Mohesh Lal v. Mohant Bawan Das, L. R. 10 I. A 
62; 90. 961; 13 C. L. R. 221, referred to, 


Appeal from the decree of the Distric 
Judge of 24—Pergs., dated February 26 
1907, affirming that of the Sub-Judge of tha: 
District, dated September 27, 1905. 

Babu Gunoda Charan Sen, for the Appellant 

Babus Botdo Nath Dutt and Tarini Da 
Banerji, for the Respondents, 
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Judgment, allowed on 19th May 1903, and on llth 
Cmitry. J.—This was a snit by the plaintiff April 1904 this suit was filed. 

under section 283 of the ©. P. C. for It has been found that the plaintiff's 
declaration that a third share of certain mortgage for Rs, 10,000 was a genuine 
properties was mortgaged to him on transaction, and that finding we must 
3rd Chaitra 1809 for Rs. 10.000 and accept. There appears also to be no doubt 


that the purchase of such properties by 
defendant No. 1 at a sale in execution was 
subject to the plaintiff's mortgage lien. 
The plaintiff also prayed that as he had 
paid off a prior mortgage decree for Rs. 5,604 
ou the entire property, it might be declared 
that defendant No. 1 purchased subject at least 
to the hability for that sum with interest. 
The only question before us is whether 
plaintiff can be allowed the priority of the 
mortgagee whose decree was paid off to the 
extent of the Rs. 5,604 due on that 
mortgage. Both thelower Oonrts have con- 
curred in holding that the plaintiff had no 
intention, when that prior debt was paid off, 
of kecping that security alive for his own 
benefit. and they have accordingly dismissed 
the suit. Against that decision the plaintiff 
has preferred this second appeal. 

The facts as found are shortly these: -~On 
29th Jaisto 1801 (1894) defendant No. 2 and 
his co-sharer Ghanashyam Mandal and others 
mortgaged their undivided property to one 
Rakhal Das Addy for Rs. 4,000. In 1900 
Rakhal Das Addy filed a suit on his 
mortgage and obtained a decree. Shortly 
afterwards that decree was assigned to 
Nritya Gopal Rai. In 1901 Nritya Gopal Rai 
executed his decree and brought the mort- 
gaged properties to sale, They were bought by 
defendant No. 1 who also held a money decree 
ngainst defendant No. 2 and his co-sharers. 
Defendant No. 2 applied to have the sale set 
aside. On 11th and 12th March 1903. while 
that application was pending, defendant No, 1 
attached the same properties in execution 
of his own money decree. Five days later, 
on 16th March, defendant No. 2'5 application 
was granted and the sale to defendant No 1 
set aside. On 17th March 1908, defendant No. 
2 mortgaged his 1-3rd share in the propertics 
to the plaintiff to secure Rs. 10,000 and 
interest. On 19th March 1903, out of these 
Rs. 10,000 Nritya Gopal Rais mortgage 
decree of Rs. 5,604 was paid off and satisfac- 
tion entered on that decree. Plaintiff then 
filed a claim under sections 278, 282, that 
the attachment by defendant No. 1 should be 
subject to his mortgage. This was dis- 


that part of the Rs. 10,000 was used for 
paying off the amount due on Nritya Gopal 
Rai’s decree. Turning to the question be- 
fore us whether the plaintiff has acquired 
the right to stand in the place of the prior 
mortgagco Nritya Gopal Rai, itis of course 
a question of intention. The mere fact of 
the prior mortgage being paid off with the 
plaintiff's loan is not sufficient (see Ghose on 
Mortgage, p. 402). It must be clearly proved 
that the persons claiming the priority paid 
off the prior incumbrance with the express 
intention of keeping it alive for his own 
benefit. Such an intention may no doubt be 
inferved from the circumstances of the case, 
though it is more satisfactory when it is 
found expressed in the subsequent mortgage. 
deed or other document. Here, except for 
the mere fact that the mortgage-decree was 
paid off out of the Rs. 10,000 advanced by 
the plaintiff all the circumstances are against 
his present contention. There is no doubt 
authority for the proposition that a puisne in- 
cumbrancer may keep alive a prior incum- 
brance for his own benefit even though it 
has taken the form of a decree; see Surjiram 
Marwari v. Barhamdeo Persad (1). Here, how- 
ever, we have the fact that the mortgage 
decree was paid off, presumably by defendant 
No. 2 and full satisfaction entered thereon. 
Nothing was said or dono at that time which 
would give plaintiff any interest in that 
security. Nor is it easy to see what he could 
have done towards asserting a lien in respect 
of a decree which had been fully discharged. 
There is the further fact that plaintiff ac- 
cepted a particular and different security for 
his own loan, namely, the 1-8rd share of his 
mortgagor. This transaction was complete 
before the decree was paid off and was in- 
dependent of it. Ths security for the two 
debts was different and the plaifitiff is now 
in effect claiming a lien over all the proper- 
ties while his mortgage was only on a 1-8rd 
share. We are also told that the rates of 
interest were different, the prior mortgage be- 
ing at 15 p. c and the plaintiff's at 24 p. c. 
per annum. This case is very similar in its 
(1) 20. L. J. 202, 
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facts to the case of Mohesh Lal v. Mohant 
Bawan Das (2), where their Lordships of the 
Priyy Council held that the prior mortgage 
which was paid off out of moneys advanced 
by the plaintiff was extinguished. In the 
present case we have the additional fact that 
the prior mortgage had taken the form of a 
decree, which appears to us to militate against 
the plaintiff's present contention that he 
intended to keep it alive. Tf he did so intend, 
he should have taken an assignment of the 
-decree and not have allowed it to be satisfied 
until he had done so. Under these cirenm- 
stances, we see no reason to differ from the 
conclusion at which the lower Courts have 
arrived that the plaintiff here had no such 
intention, as he now professes. It was really 
an after thonght on his part. Finding that 
his,own mortgage lien was notsnfficient, heen- 
deavoured in this suit to assume the position 
of the prior incumbrancer whose mortgage 
had in fact been extinguished. This was the 
only point urged before us on this appeal, 
which accordingly fails and is dismissed with 
costs. 

' Vincent, J.—I have read the judgment of 
my learned colleague, and. while I agree with 
him that the appeal shonld be dismissed 
with costs, I wish to add a few words to his 
judgment. 

2. The original claim in this suit was (1) 
for a declaration that 1-83rd of certain property 
purchased by the defendant No. 1 was subject 
to a lien for Rs. 10,000 by reason of a mort- 
gage executed in the plaintiff’s favour by a 
previous owner, the defendant No. 2 Dwarka 
Nath Mondal, in 1309, and (2) for a declara- 
tion that, in any case, the defendant No. 1's 
purchase of the said property was subject to 
a mortgage lien of Rs. 5,604 which sum had 
been paid by the plaintiff to redeem the said 
property from a mortgage executed in 1301, 
f.e prior to the attachment and sale by 
virtue of which defendant No. 1 claims the 
said property. 

o. The first contention was given up in 
this Court entirely. and was not argued. Wo 
have, therefore, only to consider the second 
point, viz., whether the plaintiff in regard 
to the sum of Rs. 5,604 is entitled to claim 
the rights held by the prior mortgagee. Ti is 
urged on the side of the appellant that the 
pro formå defendant, Dwarka Nath Mondal, 
had a right to redeem the mortgage of 1301, 

(2) L. R, 101, A.62;90.961, 13 C. L. R. 221. 


and that he could assign to the plaintif any 
lien on tho mortgaged property which he 
acquired by virtue of that repayment. The 
learned pleader for the appellant further 
urges that, as it was to the benefit of the 
plaintiff to take an assignment of, and keep 
alive the old mortgage, the Court should 
presume that there was such an arrangement, 
and that, therefore, there was no extinction 
of the old security when the deed of 1809 was 
executed but, in the particular circumstances 
of this case, the mere fact that the old mort- 
gage dues were paid by the defendant No. 1 
out of the money borrowed from the plaintiff 
cannot give vise to a presumption that there 
was any intention to assign the old mortgage 
to the plaintiff, or to keep the prior mortgage 
alive. There is, I may note, no mention of 
any assignment of the prior mortgage in the 
deed of 1809, and thero ave other circum- 
stances which indicate that the intention of 
the party was to satisfy that debt, extinguish 
the old mortgage and accept a new security 
at an increased rate of interest in place of the 
old security. Among these circumstances I 
may note the following :—~ 

(1). All the mortgagors in the first case 
did not execute the second mortgage 
deed ; 

The property mortgaged in tho 
second deed is not the same as that` 
mortgaged in the first ; 

The interest payable on the second 
deed is at a higher rate than that 
specified in the first: and 

The dues under the first deed had, 
at the time the second deed was 
executed, become merged in a mort- 
gage decree which decree was fully 
satisfied out of the money advanced 
on the new security. 

4, In these’ circumstances, following the 
case reported as Mohesh Lal v. Mohant Bawan 
Das (2) and a number of decisions of the 
Bombay High Court, it appears that in the 
present case the mere fact that the money 
borrowed by the defendant No. 2 was used to 
pay off an old mortgage, cannot entitle the 
lender to the benefit of the discharged security. 
The case reported in Dinobundhu Shaw Chow- 
dhury v. Jogmaya Dasi (3) is clearly distin- 
guishable from the present case, as there was 
in that case a covenant to make over the prior 
mortgage deeds to the new cr redata and ihe 

(3) 29 0, 154 `- 


(2). 


(3). 


(4). 
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property mortgaged on the second occasion 
was the same as that mortgaged under the 
prior deeds. 

5. Tn these cirenmstances, and bearing in 
mind the fact that it has been definitely found 
by the lower appellate Court that it was not 
the intention of the plaintiff to keep alive the 
prior mortgage of 1801, I’ think that the 
plaintiff is not entitled to succeed in this 
appeal, and, I am of opinion, with my learned 
colleague, that the same should be dismissed 
with costs. 

Appeal dismissed, 


. MADRAS HIGH COURT. 
Crrattrat Revision No. 602 or 1908. 
(Criar Revision Petition No. 425 

or 1909.) 
February 5, 1909. 

Present:—-Mr. Justice Munro. 
VONLIDI CHINNA SUBBI REDDY— 
PETITIONERS 
versus 
SOMUDU AND OTHERS— RESPONDENTS. 

Criminal Procedure Code t Act F of 1898),:8. 497,499 
Powers of Terigion by Didtiriet Mapisti ates—Hr ap- 
preciation af etidence—Pacer of Committal, 

The District Magistrates havo the power, in ze- 
vising orders of discharge of accused persons by Sub- 
ordinate Courts, to go into evidence and commit, the 
accused for trial. 

Petition under sections 485 and 439, Cri- 
minal Procedure Code, praying the High 
Court to revise the order of the District 
Magistrate of Anantapur. in Criminal Revi- 
sion case Nos. 15 and 16 of 1908, presented 
against the order of discharge -passed by 
the Stationary Sub-Magistrate of Gooty in 
P. R. C. Nos. 9 and 10 of 1907. 4 

Sidney Smith, for the Petitioner. 

The Public Prosecutor, for the Crown. 

`S. Ranganadha Atyar, for the 3rd Respond- 
ent. 

Judgment.—_The District, Magistrate is 
in error in thinking that he has no power to 
go into evidence and order committal if he 
thinks the evidence warrants it. 

Lakshminarasappa v. Mekala Venkatappa (1) 
has been recently overruled by a Full Bench 
In re Narayanaswamy Naidu (2). The Dis- 
trict Magistrate is, therefore, directed to dispose 
of the petition before him in accordance with 


law. 
(1) 31 AL. 188, i 
(2) (1909) 1 I. O. 228; 5 M, L. T, 238, - 
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DURGA PRRSHAD V. HAZARI LAL. 


ALLAHABAD HIGH COURT. 
SECOND Cryin Appeat No. 192 or 1908. 
April 2, 1909. | 
Present:—Mr. Justice Aikman. 
DURGA PERSHAD—Pramtirr— 
APPELLANT 
versus 
HAZARI LAL AND OTHERS— DEFENDANTS— 
RESPONDENTS. 

Pre-emplion—Wajib-ul-arre—Lecord of contract or 
cu Jom Cunstrurtion, 

Where a Wajih-ul-arz recorded “Ainda jari ratna 
rnaj shua ha hamko manzur har’, held, that the 
pre-emption was by custom and not by contract. 

Second appeal from the decision if the 
Subordinate Judge of Bareilly, dated the 18th 
November, 1907. 

Lalit Mohan Banerji, for the Appellant. 

Mohammad Ishaq, for the Respondent. 

Judgment.The sole question for decision 
in this appeal, which arises out of a suit for 
pre-emption, is whether the clause in the 
Wajrb-ul-arz upon, which the plaintiff’s claim 
to pre-empt is based, is, as held by the Court 
of first instance, the record of a custom or, 
as held by the lower appellate Court, the 
record of a contract. After carefully con- 
sidering the terms of clause 8 of the Wajib- 
ul-arz, which contains the passage relied on, 
1 think the interpretation put upon it by 
the first Court is right. In that passage the 
co-sharers say “for the future’ we wish to 
continue the custom of pre-emption. The 
words in the vernacular are “ainda jari, 
rakhna vi waj shufa ka hamko manzur hat”. 
I think the only inference to be drawn from, 
these words is that there was in existence a 
custom of pre-emption which the co-sharers - 
wished to continne to prevail. just as they 
might have agreed amongst themselves to 
abrogate it by covenanting not to enforce it 
in future. The mere statement in the clause 
that up to that time there had been no suit 
for pre-emption instituted and decided does 
not show that no claim ‘of pre-emption had 
been made and allowed. The case relied on 


- by the learned Subordinate Judge is clearly 


distinguishable from the presgnt. I allow 
the appeal and setting aside the decree 
of the Court below restore that of the Court 
of first instance. The appellant will have 
his costs here and in Court below. 

Appeal allowed, 
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MURARI LAL V, KUNDAN LAL, 
ALLAHABAD HIGH COURT. 


Szcoxnn Civit Arrear No. 199 or 1908. 
‘4 March 16, 1909. i 
Present:—Mr. Justice Richards and 

Mr, Justice Karamat Husain. 
MURARI LAL AND axotusr—Derenp- 
ANTS-—~A PPELLANTS 
versus 
KUNDAN LAL—Praixtirr— 

RESPONDENT, i 

Mindu Lne— Wal = Bequest in fowmy if an adapted 
son—Adaplion intaid—Tira on cy mure of will— 
Construction 

One Hargu Lal had a daughter, fonr son's daughters 
and one son’s daughter's son, K. He made a Will of 
all hig property in favour of K , and in the will ho laid 
down that the property would remain hig own during 
hia life, and after him aMusammat Sukhi, his son’s 
widow, would be the malih, and after her it would 
go to K, whom Sukhi had adopted with his consent 
The Will futher contained that neither the testator’s 
daughter nor any of his son's daughters were to have 
any right in the property. eid, that the adoption 
of K. was not the reagon or motive of the gift, but 
that K. was the object of the will irrespective of 
his adoption, Famndia Deb Rahat v. Rajeswar 
Das, L. R.12T A, 72,11 C 468, referred to. 

_ Second appeal from the decision of the Ad- 

ditional Judge of Meerut, dated the 18th of 

November 1907. 

Mott Lal Nehru, for the Appellants. 

Satesh Chandra Bennerji (with him M. M. 
Malvya) for the Respondent. 

Jodgment.—_This was a suit to ‘yecover 
possession of certain shops. The plaintiff 
claims under a Will of one Harga Lal. The 
defendants are the persons, who would havo 
succeeded to the property but for the Will. 
Hargn Lal had one son named Sant Lal, who 
predeceased him leaving a widow Musammat 
Sukhi. AMtsammat Sukhi had four daughters 
Musammat Sendho, Musammat Gendo, Musam- 
mat Chunia and Musammat Baso. The 
plaintiff is the son of Musammat Baso. The 
will is dated the 12th of April 1898, and 
it commences by reciting that the testator had 
made a Will in favonr of Sant Lal. Jt then 
goes on to say that all his property, movable 
and immovable, is to remain his own during 
his life and that afterwards Musammat Sukhi 
was to be the Malik of all property. It then 
sets out that Musammat Sukhi has adopted 
Kundan Lal with his approval with all due 
formalities and that on the death of Musam- 
mat Sukhi, Kundan Lal will succecd her. 
After the ‘death of Kundan Lal, Musammat 
Bago was to succeed. The will then con- 
cludes with special directions. that, neither 
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Musammat Pari, daughter of the testator nor 
any of his son's daughters were to have any 
right whatever. It is admitted that Kundan 
Lal being a daughter's son could not under 
the Hindu Law be adopted as a son of Sant 
Lal. The appellants contend that npon a 
true construction of the Will the reason or 
motive of the gift to Kundan Lal was that 
he had been adopted. Thisis the only ques- 
tion that has been seriously pressed in this 
appeal. Wethink that the decision of the 
Court below was correct. The testator for 
reasons, which he gives expressly, excluded 
from sharing in his property the person, who 
would have taken if there had been no Will. 
Kundan Lal was testator’s sole male descend- 
ant. A number of cases have been cited to 
us including the passage from a judgment of 
Sir Richard Couch in the case of Fanindra 
Deb Ratkat v. Rajeswar Das (1)': “The 
distinction between what ir destription 
only and what is the reason or motive of a 
gift or bequest may often be very fine, but 
it ig a distinction which must be drawn from 
a consideration of the language and the sur- 
rounding circumstances.” We think, upon 
a due consideration of the language of the 
Will and the surrounding circnmstances, that 
the adoption of Kundan Lal was not the rea- 
son or motive of the gift and that the testa- 
tor wished to make him the object of his 
bounty irrespective of his having been legally 
adopted. We. accordingly. dismiss the appeal 
with costs, including in this Court fees on the 
higher scale, A 
Appeal dismissed. 
(1) L. R. 12 I. A. 72; 11 C. 483, 





` OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Frrsr Orvin APPBAL No, 71 or 1908. 
December 10, 1908. 


Present :—Mr. Chamier, J. ©. 
KISHEN DYAL—DEFENDANT—AÅPPELLANT 
versus 
RAJA SINGH AND OTHERS——PLAINTIFES— 
RESPONDENTS. 

Linutatiin Act (XV of 177), 2. b—Appral 


presented im wrong Court—Presentation in proper Court 
after peried of limitution-~-Bond fide mrstake—Sw ficient 
Cunse—Suit for pre-emption— Value of property greater 
than sale money— Valuation of suit, 

In 8 suit for pre-emption the consideration of tho 
sale in suit was Rs. 4,960; while tho plaintiffs stated in 
thoir plaint that tho market value of the property was 
Re. 6.000. The firat Court having decreed the claim, 
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defendunt appealed to the District Judge who allowed 
tho appeal and dismissed tho suit, On further appeal 
to the Court of the Judicial Commissioner, it was held 
that the value of the aubject-matter of the suit being 
over Ra, 6,000, the appeal of the defendant ought to hayo 
been presented to the Court of the Judicial Commis- 
sioner and notto the Court of the District Judge. Defend- 
nat’s memorandum of appeal was accordingly returned 
tohimandonthosameday it was presented to the Court 
of tho Judicial Commissioner. Tho period of hmitation 
had by this time expired. 

Aelit—that as the appeal was presented to the Court 
of the District Judge under a bun Jide mistake, defond- 
ant had established sufficient cause for not presenting 
the appeal within time to the proper Court, 

Obtter Dictum— 

Where a pre-emptor states that the value of the 
property is greater than the consideration stated in 
| the sale-deed. the value of the suit should be measur- 

ed by the consideration stated in the deed which is 
prima farie the value of the pre-emptive right assert- 
ed by the plamtiff 

Sheo Dat Singh v. Thshuna'h Bengh, 6 O. C. 258, 
ieferred to, 

First appeal against the decree of Pandit 
Tribhuvan Nath Sopori, Subordinate Judge, 
Unao, dated 31st May, 1907. 

Mr. H. O. Dutt and Mr. Muhammad Nasim, 
for the Appellant. j 

Mr. Nabiullah, for the Respondents. 

Judgment.—This was a smt for pre-emption 
of property in respect of which the first de- 
fendant obtained a decree for foreclosure 
which was made absoluteon January 10th, 
1901 on failure by the mortgagor to pay the 
sum of Rs. 4,950. In paragraph 8 of their 
plaint the plaintiffs said that the market value 
of the property was Rs. 6,000. Their suit 
having been decreed by the Court of first in- 
stance the first defendant appealed to the Dis- 
trict Judge who allowed the appeal and dis- 
missed the suit. The plaintiffs then presented 
nm second appeal to this Court. On that ap- 
peal being called on for hearing the first de- 
fendant objected that the value of the subject 
matter of the snit being over Rs. 5,000 the 
appeal‘ of the first defendant ought to have 
been presented to this Court and not the Court 
of the District Judge. My learned colleague 
Mr. Evans upheld this objection and returned 
the first defendant’s memorandum of appeal 
to him to be presented to the proper Court. 
On the same day the memorandum of appeal 
was presented to this Court. The plaintiffs 
now object that the appeal is barred by limita- 
tion. The first defendant contends that he 
had sufficient cause for not filing the ap- 
peal within fime, namely that he filed his ap- 
peal in the Court of the District Judge in good 
Taith acting on the advice of a pleader named 
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Sheo Sahai. There is before me an affidavit 
by the pleader in which he says that after a 
careful study of the question of jurisdiction 
he came to the conclusion that the appeal 
should be presented to the Court of the Dis- 
trict Judge. I mustaccept the decision of my 
learned colleague that the appeal should have 
been presented to this Court, but from that 
decision it does not follow that the defendant 
and his pleader cannot have honestly believed 
that the appeal should be filed in the Court 
of the District Judge. I had to deal with 
the question of the forum of appeal in cases 
of this kind in the case of Sheo Dat Singh 
Thakur v. Bishunath Singh Thakur (1) and I 
there came to the conclusion that in 
a case in which the plaintiff osserts that 
the price has been fixed in bad faith and 
claims possession on payment of the value of 
the property the subject-matter of the suit 
for the purpose of determining the forum of 
appeal is the value of the property; bat I 
said that, when the property has been sold for 
a certain sum of money and the plaintiff comes 
into Court and admits that the sale was in 


fact made for that sum and claims pre-emption 


on payment of that sum, the value of the suit 
should probably be taken to be that sum. It 
did not then occur to me that a plaintiff might 
claim pre-emption on payment of the sum 
stated ın the sale-deed and at the same time 
state that the value of the property was 
greater. ButI am inclined to think that even 
in such a case, the value should be measured 
by the consideration stated in the deed which is 
primd facie the value of the pre-emptive right 
which the plaintiff ‘asserts. I am inclined to 
‘think that the value of this suit was Rs. 4,950 
and if the first defendant was in error in 
thinking that the value of this suit was 
Rs. 4,950, I can only say that this mistake was 
one which I shonld myself have made. Ab 
all events it is quite clear that it was a doubt- 
ful point, and I see no reason for not Recept- 
ing the statement of the defendant's pleader 
that it was only after considering the matter 
carefully that he advised his client to filo his 
appeal in the Court of the District Judge. 

In these circumstances I must hold that the 
first defendant has established sufficient cause 
for not presenting this appeal within time. 
I, therefore, overrulo the preliminary objec- 
tion. The appeal will now be heard. : 

Objection overruled, 
(1) 6 O. 0. 255.. ne Fe ‘ 
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GAURI SHANKAR V, LALA RAN. 


OUDH JUDIOIAL COMMISSIONHE'S 
COURT. 


Seconp Crvm APPRAL No. 165 or 1908, 
November 16, 1908. ` 
Present — Mr. Tudball, A. J. C. 
GAURI SHANKAR— DEFENDANT — 
APPELLANT 
versus 
LALA RAM—-PLAINTIFA--RESPONDENT. 

Specific Relief Act (Iof 1877), 8. 56 (i )—Dioropen- 
ed on one's land—Thatch erected—Flow of wator— 
Egress and ingress —Du possession barring suit for 
injunction, what Jac’s constitute. 

In rebuilding their house, defendants opened a door 
on to plaintiff’s compound, Over the door they placed 
a chhappar and on the ground in front of tho door 
placed some earth, while the water from this thatch 
and the roof of the new honse felon plaintiff's land: 

` Defendants also nsed plaintiff's compound for tho pur- 
pose of egress and ingress. Plaintiff sued for an injunc- 
tion to close the door, remove the earth and the thatch 
and to prevent tho flowing of water. 

Held, that the facts did not constitute such a dispos- 
session as would disenitle the plainiff to an injunction 
and necessitate a rogort to an action for ejectment. ` 

Second appeal against the decree of Babu 
Muthara Prasad, Subordinate Judge, Unao, 
dated 80th March, 1908, reversing the decree 
of Babu Bhudar Chandra Ghosh, Munsif of 
Purwa, dated 18th November, 1907. 

Babu Puttoo Lal, for the Appellant. 


Pandit Makhan Lal Misra, for the Respondent. | 


Judgment.—This appeal arises out uf a suit 
for an injunction against the defendant-ap- 
pellant and two others. The plaintiffs case 
is that he is a tenant of plots Nos. 4, 5 and 3, 
situated in the village site, that on plots Nos. 
4 and 5 stands his house and the plot No, 3 
“is a compound thereof, that on plot No. 6 
which adjoins plot No. 3 the defendants rebuilt 
a house, the door of which had always opened 
to the east, but in rebuilding their house they 
opened a door on the west side leading on to 
plaintiff's compound. Overthe coor they plac- 
ed achhappar and on the ground in front of 
the door placed some earth, while the water 
from this thatch and the roof of the new house 
fell on the plaintiff's land. He moreover al- 
leged that the defendants used his compound 
for the purpose of egress and ingress to their 
house and he sought for an injunction against 
them to close the door, remove the earth, the 
thatch. and its supports and to prevent the 
flowing of water from their roofs on to his 
land, The Court of first instance dismissed 
the suit on the ground that it was barred by 
section 56 cl. (i) of the Specific Relief Act. 
On pppeal the lower Court held that the suit 
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was not so barred and decreed the claim except 
as to damages. On second appeal the only 
point urged is that the suit is barred under. 
section 56 of the Specific Relief Act. It is 
urged that the plaintiff on his own showing - 
has been dispossessed and that he should have 
brought a suit for possession and not one for 
injunction. The question is whether the 
facts of which the plaintiff has complained 
and which have been held to be time by the 
lower Court amount to such a dispossession as, 
would in law bar the plaintiff from suing for 
an injunction. In my opinion the facts do 
not constitute such a dispossession as would 
disentitle the plaintiff to an injunction and 
necessitate a resort to an action for ejectment. 
Althongh there had been a disturbance and a 
continuing trespass, possession has really re- 
mained with the plaintiff, and in my opinion 
he is entitled to relief by way of injunction. 
The plea, therefore, fails and the appeal is 
dismissed with costs: 
f Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Rext ArpraL No, 59 or 1908. 
November 30, 1908. 
Present :——-Mr. Evans, A. J. ©. 
HARDEO BAKHSH SINGH AND ANOTHER— 
Derenpants—A PPELLANTS ~ 
verses . 
SRI PARGASH SINGH—Puarntrirr— 
RESPONDENT. 

Land Revenue Act (U. P. IIT of 1991) ss, 86 (2), 126— 
Eeproprictary Tenrnt-—Rent, de'eimination of —Retros- 
pecine effect. 

An order fixing rent paynble by an exproprietary 
tenant, under gec. 36 (2) of the Land Revenne Act, has 
retrospective effect and the rent so fixed becomes 
payable from the date on which tho exproprietary 
tenancy arose, that 1s to say, on the date the partition 
was confirmod The fact that the rent was deter- 
mined subscquent to the institution of a suit for rent 
makes no difference in tho effect of the order. 

- Gungu Din v. Budlu, 8 O. ©. 288; J artab Bahadur 
Singh y, Lajiang Lali Singh, 11 O.C. 187, distinguished. 

Appeal against the decree of T. C. Piggot, 
Esq., District Judge, Gonda, dated 26th 
Marck 1908, upholding’ the decree of M. 
Wahaj-ud-din, Deputy Collector, Bahraich, 
‘dated 30th July 1907. 

Mr. Shahid Husain, for the Appellants, 

Babu Gopal Nahai, “for the Respondent. 

Judgment, This is an appeal against the 
order « of the District Judge of Gonda, uphold. 


ing the decree of the Court of first instance, 
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The admitted facts are that the appellants 
have become exproprietary tenants by opera- 
tion of the provisions of section 126 of the 
Land Revenue Act and that the partition took 
effect from the year 1310 Fasli, but no rent 
was fixed by the Collector before the parti- 
tion was -confirmed as required by the pro- 
visions “of the section. Consequently the 
respondent applied on the 28th November, 
1906, under section 36 of the Act, praying for 
an order to fix the rent payable for the land 
held by the appellants. Rent was fixed on 
the 30th September 1907. This suit was 
instituted on the 27th June 1907 claiming 
rent for the years 1811 to 1314 Fasli. The 
claim for 1311 Fasli was then instituted in 
order to save the suit for that year from being 
barred by limitation. The Courts below 
decreed the claim according to the rent fixed on 
the 30th September 1907, and the lower ap- 
pellate Court was of opinion that, although 
the rent had not been fixed prior to the date 
on which the snit was instituted, yet the re- 
spondent was entitled to the arrears of rent 
claimed becanse the order fixing the rent had 
retrospective effect according to the provisions 
of section 36 clanse (2) of the Land Revenue 
Act. 

This second appeal has been preferred by 
the defendants and it is contended on their 
behalf that the suit was premature because 
no rent had been fixed on the date the suit 
was instituted and the rulings of this Court 
in Ganga Din v. Badlu (1) and Partab Baha- 
dur Singh v. Bajrang Bali Singh (2), havo 
been cited. 

I fail to understand how the first ruling 
cited affects this case. Jt is merely a ruling 
for the self-evident proposition that a tenant 
is not liable for his rent before the date on 
which it becomes due. In tho second case, 
Mr. Chamier held, that “a person declared to 
be an under-proprietor under section 107H, 
Oudh Rent Act,” was«not liable for rent asses- 
sed under the section until the date of declara- 
tion made in the suit, but this is not a caso 
in which any rent-freetennre has been resumed, 
It is a casein which by operation of law the 
appellants become ex-proprietary tenants from 
the date on which the partition was confirmed. 
It is conceded that the rent was fixed under 
section 36 clause (2) of the Land Revenue 
Act, which provides for cases where a right 
of occupancy has been created under section 

() 30. O, 238, (2) 11 0, C,, 187, ` 
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7 (a) of the Oudh Rent Act in favour of ex- 
proprietary tenants and in the absence of any 
distinct rule of law to the contrary, I must 
hold that the learned Judge was right in hold- 
ing that the rent so fixed became payable from 
the date on which the ex-proprietary tenancy 
arose, that is to say, on the date the partition 
was confirmed. The only limit imposed on 
the respondent is to confine his claim to ar- 
rears not barred by limitation on the date on 
which the suit is instituted. The appellants, 
as a matter of equity, are bound to pay for 
the use and occupation of the land unless they 
can show that the claim is barred by statute. 
I hold that the provisions of section 36 clause 
(2) of the Land Revenne Act have been 
specially framed in order to meet cases of this 
kind where there has been unavoidable delay 
between the date on which the ex-proprietary 
tenure was created and the date on which the 
rent was fixed. 

For the foregoing reasons, I hold that the 
decision of the learned Jod,e was correct and 
dismiss the appeal with cosis. 

Appeal dismissed. 





OUDE JUDICIAL COMMISSIONER'S 
COURT. 
Sreconp Civit Appeat No. 176 or 1908. 
November 25, 1908. 

Present —Myr. vans, A. J. C. 
GAJADHAR SINGH—Dorrenpant— 
APPELLANT 
terns 
Mussammat FHULA KUNWAR— 
PLAINTIFE. AND KANDHAI SINGH AND 
OTHERS— DEFENDANTS— RESPONDENTS. 

Transer of Troporty Ait (a VJ 1862), $. 91— Right 
to redeem— Hindu Daughter-tr-lnu—daintenance, right 
of—Tntercet in or charge mpun pr pesta. 

A daughter-in-law of a Hindu, who is entitled to 
maintenance from the family property, bas not such 
interest in the property withm the meaning of section 
91 of the Transfer of Property Act, as would entitle her 
to redeem. ; 

Roshan Singh v. Bulacant Singh, 22 A. 191, followed. 
Musammat Aidha v. Nand Lal, $ C No. 281; kalpa- 
gathacht x. Ganapathi Pillay 3M 184 Lakshman Ram- 
candia Johi v, Satyabhamatar 92 B. 49k, 1e- 
ferred to. 

Appeal against the decree of Babu Kunj 
Bihari Seth, Subordinate Judge, Rac Bareli, 
dated 7th May 1908, reversing the deerce of 
Saiyed Asghar Husain, Munsif of Dalman, 
dated 19ih Sepiember 1907. 

Syed Zuhur Ahmad, for the Appellant. 

Babu Kedar Nath, for the Respondents. 
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Judgment.—This is an appeal by one of 
seven defendants against the decision of the 
Subordinate Judge of Rae Bareli, decreeing 
the claim of the plaintiff respondent for re- 
demption of a grove on payment of Rs. 16. 

It is conceded that the sole point of law to be 
decided is whether a daughter-in-law of a 
Hindu has such an interest in the family pro- 
perty within the meaning of section 91 of the 
Transfer of Property Act as would entitle her to 
redeem. This exact point does not appear to 
have been decided. In Gour’s Transfer of 
Property Act, second edition, page 992, the 
ruling of their Lordships of the Privy Coun- 
cil in Roshan Singh v. Balwant Singh (1) 
is referred to as an authority for the pro- 
position that “the right of maintenance being 
a purely personal right, does not, in itself, 
confer on the person entitled to it a right to 
redeem the property against which his right 
is enforceable.” On referring to that ruling, 
I find that on page 199, their Lordships re- 
marked as below :—“ The plaintiff would also, 
before he could succeed, have to show that a 
claim for maintenance, not founded on contract 
or decree, is an interest in or charge upon the 
property within the meaning of the Transfer 
of Property Act. The High Court think it is 
not. The point has been much discussed at 
the Bar, bnt no authority has been produced 
either way. As the principle on which their 
Lordships have expressed their concurrence 
with the High Court goes to the root of the 
plaintiff’s title to maintain this suit, it is not 
necessary for them to decide the second point.” 
The case of Musammat Nidha v. Nand Lal 
(2) is an authority that a person entitled “to 
receive maintenance from the profits of the 
immoveable property left by the deceased” 
does not have a charge upon the property, 
within the meaning of section 100 of the 
Transfer of Property Act. This does not ap- 
pear to be a decision as to whether such a 
person has or has not an interest in the pro- 
perty within the meaning of section (a) of 
the Act. In this case the rulings in Kalpaga- 
thachi v. Ganapathi Pillai (8) and Lakshman 
Ramchandra Joshi v. Satyabhamabat (4) 
aro referred to. The Madras cnse is an 
authority that ‘a widow's right to mainten- 
ance constitutes no interest, vested or con- 


(1) 22 A. 191. 

a Select Case No. 281. 
(3) 3 M. 184. 

(4) 2 B. 404. 
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tingent, in the immoveable property of an 
undivided Hindu family within the meaning 
of Registration Act (XX of 1866).” ` 

In my opinion, the general principle must 
be applied that any plaintiff, who seeks relief 
from a Court, must establish his title beyond 
reasonable doubt. Although no precise ruling 
can be cited upon this point, it appears to 
me that the intention of their Lordships of 
the Privy Council in the case of Roshan v. 
Balwant (1) was to hold that a person, entitled 
to maintenance from an estate, must establish 
beyond reasonable doubt that he had an interest 
in the property within the meaning of the 
Transfer of Property Act before he could 
redeem. 

After consideration of all the rulings, which 
have been cited, I decide that the plaintiff- 
respondent has not established the point to the 
satisfaction of the Court. 

I, therefore, allow the-appeal and, setting 
aside the decision of the lower appellate Court, 
restore that of the Court of first instance with 
costs in all Courts. 


Appeal allowed. 


PUNJAB CHIEF COURT. 
First Civi Appeat No, 262 or 1906. 
October 23, 1908. 
Present:— Mr, Justice Robertson and 
Mr. Justico Rattigan. 
GANPAT RAI AND orgers—Prarntirrs— 
APPELLANTS 
versus 
KESHO RAM AND ANOTHER—-DEFENDANTS—— 
RESPONDENTS. 

Oustom—Suecession—-Hindu Law-—Khatris of Bat- 
ghara, Montgomery District, whether governed by 
custom—Bu den of proof—Daughter’s son —Oollaterals— 
Wajib-ul-arzes, effect of entries in, on fomales. 

The burden of proving that high caste Khatris, who 
are not in any sense agriculturists, aro, in matters of 
succession, governed by agricultural custom and not 
Tindu Law, hes on the persons making tho allegation. 
Uttam Singh v. Jhanda Singh, 3) P. R. 1896, distin- 
guished. 

Khatris of Satghara, in the Montgomery District, 
follow Hindu Law in regard to succession to immove- 
able property. Therefore, a daughter’s son is en- 
titled to succeed in preference to collaterals 

In considering the evidentiary value of the entires 
in §Wajeb-ul- irzer, ib should be bornein mind that no 
body of men can deprive another set of right-holders 
under personal law by their more ipse dixit that their 
custom is different from personal law. It is the clear 
duty of Courts to see that the rights of females are 
not sacrificed to a desire on the part of the “agnato” 
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to take advantage of customs obtaining around him 
which are moro favourable to himself and his sex. 
Maula Bakhsh v, Muhammad Bakhsh, 54 P. R 1906, 
Har Narain v, Mussammat Deok, 24 P. R. 1898, referred 
to. 


First appeal from the decree of Lala Ganga 
Ram, District Judge, Montgomery, dated 
80th January 1906. ` 

Sukh Dial and Moti Lal, for the Appellants. 

Sheo Narain, for the Respondents. 


Judgment,— We have heard arguments at 
great length in this case ‘albeit, for some 
reason best known to the learned pleaders en- 
gaged for the appellant, the argument inreply 
was allowed to come to an abrupt conclusion. 

The case before him is thus stated by the 
learned District Judge: “The property in 
dispute belonged to Ganga Ram, who died 
without male issue, more than 40 years ago, 
Musammat Jawala Devi, defendant, is his 
widow, and Kesho Ram, defendant, is his 
daughter’s son. On the 28th February 1904 
Musammaé Jawala Devi executed a gift-deed 
of the property in dispute in favour of Kesho 
Ram, defendant. The deed was registered on 
29th February 1904. The plaintiffa stated 
that they are the reversionary heirs of Ganga 

. Ram, that Musammat Jawala Devi was entitl- 
ed to maintenance only and had no power to 
make a gift of the property, which was ances- 
tral, in favour of Kesho Ram, defendant. They 
have brought this suit to have it declared 
that the alienation in question will not affect 
their interests after the death of Mtusammat 
Jawala Devi. The defendants contended that 
they were Khatris, and as high caste Hindus 
were governed by Hindu Law in matters re- 
garding succession, cte., and that, according 
to Hindu aw, Kesho Ram, who was the son 
of Ganga Ram’s daughter, excluded plaint- 
iffs, who were Ganga Ram’s collaterals, from 
succession to the property in dispute. It 
was also contended that there was no custom 
whereby collaterals excluded danghter’s sons 
from succession, and that the gift being in 
favour of the next heir was valid. The plaint- 
iffs contended that althongh they were 
Khatris, yet in questions of succession to land, 
they were governed by custom and not by 
Dharm Shaster.”’ 

The only question, however, which is be- 
fore us for decision, is whether or not the 
parties are, for purposes of succession to the 
property in question, governed by Hindu Law 
or agricultural custom, 
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Part of the properby is agricultural land in 
various villagesof the Montgomery District. 

The parties are admittedly high caste 
Khatris, governed in other matters by Hindu 
Law, wearing the sacred thread, and in all 
particulars conducting themselves as high 
caste Hindus living under their personal 
law. They live, and have lived, for genera- 
tion in Satghara which was once & 
walled town of some importance and which 
still retains the characteristics of a town 
albeit a decayed one. Itis quite clear too, 
and we may dispose of this point at once, on 
the evidence, that none of the parties are in 
any sense agriculturists, thereby differing al- 
together from the parties concerned in the 
case decided in Utiam Singh v. Jhanda Singh 
(1), who were found on the facts to be agri- 
culturists. Here the evidence is conclusive 
that the parties are not now, and never have 
been, agricniturists--they have merely bought 
land and enjoyed its inceme. 

Upon these premises it is clear, in accord- 
ance with an overwhelming consensus of au- 
thority, that the onus lay very heavily upon 
the plaintiffs to establish. their claim to be 


governed by agricultural custom as regards 


succession to agricultural land. 

They seek to establish this proposition in 
three ways :— 

(1) Entries in the JWajtb-ul-are (village 
administration paper) of the villages in which» 
the lands are situated. 

(2) Entries in the Riwaj-t-am (statement 
of tribal customs). 3 

(8) Instances in which collaterals were pre- 
ferred to daughter or daughter's sons. 

The entries in the Fajib-ul-arz are undoubt- 
edly in favour of the plaintiffs’? contention. 
But in our judgment these entries, while they 


‘are to be accepted os evidence, are wholly 


insufficient to establish the factum of the 
custom set up. They may represent the 
wishes of .those who made them, or they may 


‘simply represent the ordinary entry made in 


the IVajib-ul-arz of the villages throughout a 
district mamly Muhammadan. But they seek 
to support a custom in defeasance of the rights 
of persons who were no parties to that declar- 
ation, t. e., the female relatives of the signa- 
tories, and it is quite clear that no body of 
men can deprive another set of right-holders 
under personal law by their mere tpse diatt 
that their custom is different from persona 
(1) 21 P. BR., 1896, 
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law. No doubt usurpation successfully carried 
out for along time may possibly eventually 
establish a custom, but it is necessary in such 
a case to show not merely that certain per- 
sons desire such and such to be the custom 
to the detriment of the rights of others, but 
that such and such have really become a bind- 
ing custom fully established and followed. 
But, as remarked by Clark, C. J., and Reid, J., 
in Maula Bakksh v. Muhammad Bakhsh (2), 
and Har Narain v. Mussammat Deokt (3), it 
is the clear duty of the Courts to watch 
-with very special care over the rights and 
interest of the weak as against the strong, 
and in particular to see that the rights of 
the weaker sex are not sacrificed to a desire 
on the part of the “agnate” to take advant- 
age of customs obtaining around him which 
are move favourable to himself and his sex. 
We think in this case that the value of the 
entries in the Wajib-ul-arz is not great, be- 
ing discounted by the other facts of the case, 
and that they are of quite insufficient weight 
to override the rights of females under their 
personal law, and the strong presumption 
that there is in the other direction. 

These remarks also apply to the entries in 
the Riwaj-t-am in regard to which it is farther 
to be noted that the officer responsible for it, 
Mr. Parser, one of the ablest and most reliable 
Revenue Officers of the Punjab, distinctly 
warns us not to trust it, especially in regard 
to questions such as the present. 

Having reached this point, we must examine 
into the question is the custom established 
aliunde P 

We have examined very carefully into the 
so-called instances quoted. 

It is quite clear that all the instances of 
any value are not merely compatible with 
Hindu Law, but were actually instances in 
‘which it was followed. The parties being 
high caste Hindus, the presumption in each 
case was that there was a joint Hindu family. 
No evidence to the contrary has been given 
in any one of the cases, but in several there 
is direct evidence of jointness; and the succes- 
sions are preci8ely what would take place in 
a Hindu family under Hindu Law. Looking 
at the whole of the instances given in support 
of the plaintiff’s case, it is quite clear that 
these are totally insufficient to establish the 
custom set up. 

One other point requires mention. 

(2) 54 P, R 1908. (8) 24 P. R. 1893. 


INDIAN CASES. 7 


693 


Bho a Aa ee akik 


“It appears thal in 1899 the widow, Jawala 
Devi, made a gift to Kesho Das and got the 
collaterals to recite their consent. This, it is 
contended, was an admission of the emistenga 
of the custom set up. 

It may have been, but even if so, the admis- : 
sion by thè widow on a misapprehension of 
the law would not be very important, and it 
may have well been nothing more than a wise 
precantion. 

We do not look upon its value as great— 
but as stress was laid upon it by the appel- 
lant, it is as well to mention it 

Having found that the plaintiff has quite 
failed to establish his case, it is unnecessary to 
labour through the instances quoted for the 
defendants. Two or three at least appear to 
be of value. We find that the parties are 
governed by Hindu Law in regard to succes- 
sion to the property in dispute. 

The appeal fails and is rejected with costs 
throughout. 

Appeal dismissed. ~ 





"` OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Crvm Revision No. 117 or 1908. 
December 16, 1908. 
Present:—Mr. Chamier, J. C. 
CHAUHRAJA BAKSH—Puaintipes— 
APPELLANT 
versus 
SRI NARAYAN SINGH—Derenpant— 
RESPONDENT. 

Gard Procedure Code (Aot XIV af 1882), 44. 2, 522, 526 
—Arbitration without rnterventwn of Crat—Award— 
Order filing such award, whether a decree—Appeal, 
when entertainable—A rbilvator’s misconduct. 

An order under s. 526 of the Civil Procedure Code 
directing an award to be filed and ordering 1t8 enforce- 
ment isa decree within the meaning of the Code, 
Ghulam Khan y Muhammad Hassan, 29 C. 167, 
followed. 

An appeal does not lie against an re passed under 
B 5626, CO P. ©, except in go far as the decree or order 
is in excess of or not in accordance with the award. 
Hans Raj v, Sundar Lal,12C W. N. 586, applied. 

The question whether the arbitrators have been guilty 
of misconduct cannot be considered ın such an appeal, 

Petition of Revision against the decree of 
D. L. Johnston, Esq., Officiating District 
Judge, Rae Bareli, dated llth July 1908, 
reversing the decree of B. Kunj Behari Seth, 
Subordinate Judge, Ree Bareli, dated 4th 
January 1908. 

Babu Ishri Dayal, fox the Applicant. 

Babus Bisheshwar Nath and Chitra Gupta 
Parsad, for the Opposite party. 
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Judgment.—This is an application for revi- 
sion of a decree of the District Judge of Rae 
Bareli passed in an appeal by the respondent 
against an order under section 526 of the Code 
of Civil Procedure (Act XIV of 1882). The 

_ First Court dismissed all the objections of the 
respondent against the proceedings of the 
arbitrators and the award made by them. On 
appeal the District Judge examined the evi- 
dence and came to the conclusion that the 
arbitrators had been guilty of misconduct in 
that they did not all attend all the six meet- 
ings which are alleged to have taken place. 

It is contended on behalf of the applicant 
that the District Judge had no power to con- 
sider this matter. 

Several questions have been discussed before 
me and a number of rulings have been cited. 
In the conflict of opinion exhibited by these 
rulings, I propose to confine myself to two 
decisions of their Lordships of the Privy 
Council which appear to me to settle the 
matter. 

First, with reference to the nature of the 
order passed by a Court under section 526 of 
the Code their Lordships of the Privy 
Council in a considered judgment in the case 
of Ghulam Khan v. Muhammad Hassan (1), 
said that the arbitrations dealt with by Chap- 
ter XX XVII of the Code of Civil Procedure 
might be divided into three heads, (1) where 
the parties to a litigation desire to refer to 
arbitration any matter in difference between 
them in the suit; (2) where parties without 
having recourse to litigation agree to refer 
their differences to arbitration and it is desired 
that the agreement of reference should have 
the sanction of the Court; and (3) whore the 
agreement of reference is made and the arbitra- 
tion itself takes place without the intervention 
of the Court, and the assistance of the Court 
is only sought in order to give effect to the 
award. With reference to cases falling under 
the first head, their Lordships after quoting 
the last sentence of section 522 of the Code 
said :—“ Those words appear to be perfectly 
clear. Their Lordships would be doing vio- 
lence to the plain language and the obvious 
intention of the Code, if they were to hold 
that an appeal lies from a decree pronounced 
under section 522, except in so far as the 
decree may be in excess of or not in accord- 
ance with the award.” With reference to 
eases falling under heads 2 and 3, they said: — 

(1) 20 C, 167. 
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“ The provisions relating to cases under head 
(1) are to ba observed as far as applicable . 
anaa Hates In cases falling under heads 
(2) and (3) proceedings described as a suit 
and registered as such must be taken in order 
to bring the matter—the agreement to refer 
or the award, as the case may be,—under the 
cognizance of the Court. That is or may be 
a litigious proceeding——cause may be shown 
against the application—and it would seem 
that the order made thereon is a decree within 
the meaning of that expression as defined in 
the Civil Procedure Code.” In accordance 
with this dictum, I hold that the order of the 
Subordinate Judge in the present case was a 
decree within the meaning of the Code of 
Civil Procedure. It follows from this that 
there was a right of appeal to the Court of 
the District Judge. 

The next question is whether the right of 
appeal is limited to the questions referred to 
in the last sentence of section 522, Itis con- 
ceded by the respondent’s learned pleader 
that there is no reported case in which it has 
been definitely held that a Court of appeal in 
a case of this kind can consider the question 
whether the arbitrators have been guilty of 
misconduct. There are several cases in which 
it has been held that an appeal lies against 
an order passed under section 526 or against 
a decree prepared under that section only in 
so far as the decree or order is in excess of 
or not in accordance with the award. There 
is no decision of their Lordships of the Privy 
Council in any case under sections 525 and 
526 upon this point; but there is a case under 
sections 523 and 524, namely, that of Hansrag 
v. Sundar Lal (2). In that case the parties 
appointed an arbitrator to decide the matters 
in dispute in the suit. The arbitrator sub- 
mitted an award. One party objected to it. 
His objections were thrown out and a decree 
was passed in accordance with the award. 
Amongst other things the arbitrator was 
charged with misconduct. The Court held 
that no misconduct had been made out. From 
the decree of the first Court one party present- 
ed an appeal to the Chief Coust of the Punjab. 
That Court dismissed the appeal on the 
ground that it was incompetent inasmuch as it 
did not appear that the decree was in excess 
of or not in accordance with the award and 
their Lordships of the Privy Council said that 
the decision of the Chief Court was perfectly 

(2) 12 0. W, N, 595. 
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right. It is clear, therefore that in cases to 
which section 528 applies and a decree is pas- 
sed in accordauce with an award, no appeal 
lies except in so far as the decree is in excass 
of or not in accordance with the award. Sec- 
tion 524 provides that the foregoing provisions 
of the Chapter, so far as they are consistent 
with any agreement so filed, shall-be ap- 
plicable to all proceedings under an order of 
reference made by the Court under section 
523 and to the award of arbitrators and to the 
enforcement of the decree founded thereupon. 
These words do not expressly incorporate the 
last sentence of section 522 which limits the 
right of appeal. Bat the decision of the 
Privy Council in the case of Hansraj v Sundar 
Dal (2) shows, as I have said, that the last sen- 
tence of section 522 does apply to decrees 
passed on awards made on references under 
section 523. Section 526 provides that if no 
ground such as is mentioned or referred to in 
section 520 or section 521 be shown against 
the award, the Court shall order it to be filed, 
and such award shall then take effect as an award 
made under the provisions of this Chapter. One 
of the provisions relating to an award under 
this Chapter is that it shall be enforced as a 
decree, that is to say, it is to take effect asa 
decree. The closing words of section 526 ap- 
pear to me to have the same meaning as the 
closing words of section 524 and if the last 
sentences of section 522 applies, as has been 
held, to decrees made on awards under sections 
523 and 524, it seems to follow that it applies 
also to the decrees made on awards under 
sections 525 and 526. There are several de- 
cisions to this effect, I see no reason what- 
ever for supposing that the Legislature intend- 
ed that in the case of awards under sections 
525 and 526 there should be a wider right of 
appeal than in cases under sections 523 and 
524. Their Lordships of the Privy Council 
in Ghulam Khan's case (1) treat awards 
under both sets of sections as being very much 
on the same footing. 

The learned pleader for the respondent re- 
ferred me to some cases in which it had been 
held thatean award under section 526 is a 
-decree and is appeulable as such and he con- 
tended that the use of these words indicates 
that the Judges intended to mean that a Court 
of Appeal can take up all questions which have 
been properly before the Court of first instance. 
I cannot accept this contention. I hold that 
in the present case no.appeal lay from the 
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decree passed by the first Court on the award 
except in so far as the decree was in excess of 
or not in accordance with the award. It has 
been held in many cases that these words in- 
clude the question whether there has been any 
agreement to refer a dispute to arbitration. 
T accept those decisions. 

For the above reasons I am of opinion that 
the learned District Judge had no jurisdiction 
to go into the question of the alleged miscon- 
duct of the arbitrators, but the appeal before 
him raised questions which he had jurisdiction 
to decide and the case must, therefore, go baok 
to him in order that it may be disposed of ac- 
cording to law. 

I allow this application, set aside the decree 
of the District Judge and remand the case to 
him in order that it may be disposed of ac- 
cording to law. Costs here and in the lower 
appellate Court will be costs in the cause 
and will be dealt with by the District Judge. 

Application allowed. 





PUNJAB CHIEF COURT. 
SECOND Crvm Appear No. 1280 or 1908. 
December 2, 1908. 

Present .—Sir William Clark, Kr., Chief Judge. 
Musammat BHOLI—Prarxtirr—-A PPELLANT 
Yersus 
KAHNA AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Custom—Succession of sisters among Muhammadan 
Dogars of Amritsar District in presence of collaterals of 

the seth degree. 

The custom provailing among Dogars of 
Amritsar District 18 that, as regards acquired 
property, sisters exclude collaterals of the sixth 
degree. 

Further appeal from the decree of A. E. 
Hurry, squire, Additional Divisional Judge, 
Amritsar Division, dated the 24th January, 
1908, affirming that of Lala Raja Ram, 
Munsif, First Class, Amritsar, dated the 30th 
August 1907, dismissing plaintiff’s claim. 

Mr. Faszal-i-Hussatn, for theAppellant. 

Mr. Miran Bakhsh, for the Respondent. 

Judgment,The property in dispute was 
admittedly acquired by Ladhu. 

The question is whether a sister or collateral 
not nearer than the sixth degree to the 
deceased succeed to his acquired property. 

The parties undoubtedly follow custom, not 
Muhammadan Law. 

In the case of danghter, section 23, 
Rattigan’s Digest, gives the preference to 
daughters over collaterals as regards acquired 
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property. Section 24 says that sisters are 
usually excluded. This seems rather broadly 
stated and hardly warranted by the authori- 
ties quoted for and against. No distinction is 
referred to between ancestral and acqnired 
property such as is made in tho case of 
daughters. 

The instances quoted where sisters were 
excluded were all instances, where the 
- collateral excluding was nearer than the 
sixth degree. On the other hand there are 
‘many instances quoted where the sisters 
excluded collaterals within the sixth degree. 

Taking into consideration that by Muham- 
madan Law sisters would exclude collaterals— 
‘that daughters exclude collaterals as regards 
‘acquired property, the onus, I think, should 
-be put on defendants to prove that they 
exclude plaintiff. 

The fact that a proprietor can dispose of 
his acquired property and presumably would 
prefer to transfer it to his sister rather than 
to a remote collateral, who lived in another 
village, practically a stranger, .is also in 
plaintiff's favour. : 

The Divisional Judge did not analyse the 
value of section 24 of Rattigan’s Digest with 
veference to the facts of this case, and the 
Riwaj-t-am of Jullundur, which he quotes in 
favour of defendants, is balanced by the 
Riwaj-t-am of Lahore, where, among Dogars, 
sisters exclude collaterals beyond the fifth 
generation. 

I come to the conclusion that the custom 
of the Dogars of Amritsar is that as regards 
acquired property sisters exclude collaterals 
of the sixth degree. 1 accept the appeal and 
set aside the orders of the lower Court and 
decree possession of the land claimed. 

As the custom is by no means well defined, 
I leave the parties to bear their own costs 
throughout. 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
Lerrers Parent Arpgan No. 82 or 1907. 
March 6, 1908. 
Present :—Sir John Stanley, Kr., Chief 
Justice, and Sir William Burkitt, Judge. 
JAGAN NATH—PLAINTIFF—ÅPPELLANT 
versus 
TIRBENI SAHAI AND OTHERS—DBFENDANTS 


RESPONDENTS. 
N-W. P. Land Revenue Act Sie of 1873), ss. 
182, 242 —U. P. Land Revenue Act (IIT of 1001, Local) 
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3. 223 (k)—Partition-—~ Declaratory suit regarding 
property included ın defendants’ mahal—Jurisdiction of 
Civil and Revenne Courts. 

Plaintiff sued for a declaration of his right toa 
half share of a certain grove, upon the allegations that 
plaintiff hada half share in the grovo, that the de- 
fendants had no right thereto and that the grove was 
improperly allotted to tho defendauts’ mahal at 
partition, 


Held, that the suit fell within the prohibition of 
section 283 (1) of the Land Revenue Act of 1901 and 
was, therefore, not cognizable by a Civil Court. 
Kishen Prasad v, Kadher Mal, 1900, A. W., N. p 11, 
distinguished. i 

Appeal under section 10 of the Letters 
Patent from the judgment of Banerji, J., 
which was as follows :—~ 

Bangers, J—The facts of this case are 
these:—Village Alipur was by an imperfect 
partition madein 1881 divided into 32 pattis. 
On the 5th of August 1892, Hira Lal, a co- 
sharer in the village, applied to the Revenue 
Court for perfect partition and prayed that 
certain pattis which belonged to him should 
be formed into aseparate mahal. The defend- 
ants Tirbeni Sahai, Gomti Sahai and Musam- 
mat Suraj Kunwar, who were named as 
opposite parties to the application of Hira 
Lal, made an application on the 15th of 
December 1892 in which they asked that 
their patits also should be formed into a 
separate mahal. On the 18th of August 
1893, a partition proceeding was drawn up to 
the effect that 20 pattis should be formed 
into different mghals and 12 patits, one of 
which was patti No. 32, should form a sepa- 
rate mahal to be called the mahal of the non- 
applicants for partition. Accordingly, a parti- 
tion was effected, which has been confirmed 
by the Collector. By this partition the 
village was divided into 26 mahals; the 26th 
mahal being that of the non-applicants for 
partition. Tho pattie of Tirbeni Sahai and 
others were included in mahal Hira Lal. In 
patti No. 32, which is the patty of the plain- 
tiff and which was included in the 26th mahal, 
the mahal of the non-applicants for partition, 
there isa grove No. 623. This grove was 
allotted to the mahal in which the defendants 
are co-sharers. The plaintiff states that he 
has a half-share in the grove, that the de- 
fendants have no right io that half-share, and 
that the inclusion of the whole of the grove 
in the defendants’ share was improper. The 
plaintiff accordingly brought the present suit 
for a declaration of his right to a half-share 
of the grove No. 623 and in the alternative 


Vol. I] 


MUKERJI V, ALFRED, 


for possession of that share. The Court of 
first instance dismissed the suit as barred by 
tho provision of section 233, clause (k), of the 
Land Revenue Act (No. IIT of 1901). The 
lower appellate Court has set aside the decree 
of that Court and has decreed the plaintiff's 
claim. The Court was of opinion that as 
under the partition proceeding patti No. 32 
was excluded from partition, the revonuc author- 
ities had no jurisciction to include the grove 
in suit, which appertained to the said patti, 
in the mahal ofthe defendants. The learned 
Judgo relies upon the decision of this Court 
in Kishen Prasad v. Kadher Mal (1). That 
case is clearly distinguishable from the present. 
What happened in that case was that under 
a previous partition of the land of the village 
four mahals had been formed. one of which 
was called patti? shamilat. Subsequently, a 
partition of patti shanulat alone took place 
and certain land which appertained to one of 
the other three mahals was partitioned. It 
was held that this partition did not preclude 
the Civil Court from determining the plain- 
tiff’s right to a plot of land which was not the 
subject of the partition of the mahal shamilat. 
In the present case the whole of the village 
was under partition. The revenue authorities 
directed that the village should be divided 
into 26 mahals, one of which, the mahal of 
the non-applicants for partition, was to con- 
sist of 12 patris. If land which appertained 
to one of these 12 pattis was allotted to an- 
other of the mahals under the partition, that 
was a matter relating to partition and ought 
to have formed the subject of an appeal 
under section 132 of Act No. XIX of 1873, 
which was the Act under which the partition 
in question was effected. Rightly or wrongly 
the revenue authorities allotted to the defend- 
ants’ mahal what the plaintiff says ought to 
have boen allotted to his mahal, namely, the 
mahal of the non-applicants for partition. 
This was clearly a question relating to the 
partition or union of mahals within the 
meaning of clause (k), section 233 of Act No. 
TIT of 1901 and was, therefore, not cognizable 
by a Civil Cofirt. The plaintiff mistook his 
remedy, and, instead of appealing against the 
order confirming the partition, he brought 
the present suit in a Civil Conrt, Such a 
suit falls within the prohibition of section 233 
(k) and is not maintainable. The Court of 
first instance was in my judgment right. I 
(1) A. W. N. 1900, p. 11. 
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accordingly allow tho appeal, set aside the 
decree of the Court below and restore that of 
the Court of first instance with costs in all 
Courts. 

oon this judgment the plaintiff appeal- 
ed. 

Dr. Satish Chandra Banerji (for whom 
Babu Sarat Chandra Ohaudhri), for the Ap- 
pellant. 

Babu Sital Prasad Ghosh, for the Respond- 
ents. 

Judgment. ——We agree in the view taken 
by the learned Judge of this Court from 
whom this appeal has been preferred, and 
dismiss the appeal with costs. 


Appeal dismissed. 
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Present --My. Justice Rattigan and 
Mr. Justice Lal Chand. 
MUKERJI—Prarytire——A PPELLANT 
COVvEUS 
ALFRED AND oruers—-DEFENDANTS—- 


RESPONDENTS, 

Native Christian—Hindw convert to Chi istianity— 
Succession, rule of—Act XXT of 1860, scope of—Punjab 
Laws Act (IF of 1872), sa.5 (a), 9 (b), 6-—Succeasion 
Act (X of 1805), applicability of-—Justice, equity and 
good conscience, test? for applying—Partition—Suit 
for share of immovable property—Competency of Courts 
to pass money decree in Leu of share—Partition Act cv 
of 1893)-—Pleading—Second appeal—Cross-objections, 
night to file, by party accepting First Oourt’s decree. 

The object of Act XXI of 1850 is only to repeal and 
abrogate any law or usage, which inflicts forfeiture of 
rights of property by reason of change of religion or 
loss of casto; tho Act does not lay down any rule of 
law to regulate succession after conversion. 

Sec. 6 (b) of the Punjab Laws Act is inapplicable 
toa caso where the parties are Hindu converts to 
Christianity. 

In the Punjab, under s. 6 (a) of the Punjab Laws Act, 
custom, if proved, is the first rule of decision irrespec- 
tivo of all considerations Of nationality and religion. 
Dagree v. Pacotti San Jao, 19 B. 783, distinguished, 

But in the absence of any custom, as provided by 
s b (a) of the Punjab Laws Act, the rule of law, ap- 
plicable to the case of Hindu converts to Christianity 
isas provided for in the Indian Succession Act. 

Tho test for applying the rule of equity and good 
conscience to regulate succcssion in the case of a con- 
vert is to ascertain the courso of conduct and the 
usage adhered to since conversion. 

Abraham v. Abraham, 1 W. R. 1 (P.C.); 9M. I. A. 
195, referred to. 

Where a Hindu convert to Christianity and his 
family had, sinco couversion, severed all connection 
with Hindu socicty and in matters relating to social 
intercourse, marriages and similar usages, aban- 
doned all caste distinction and had thoroughly identi. 


698 


MUKERJI v. ALFRED. 


fled themgelvos with the membors of the religion of 
their adoption, and there was no proof of custom 
under s. 6 (a) of the Punjab Laws Act, Held, that tho 
rulo of inheritance as prescribed by the Indian Succes- 
sion Act was applicablo to the parties Ra Bahadur 
v. Bishen Dayal, + A 348, distinguished 

Independently of the provisions of the Partition Act, 
1893, a Court 18 not justified iu passing a mere money 
decree in lien of possession by partition as claimed in 
the plaint Ashanullah v. Kali Kinkur, 10 C. 675, not 
apphed 

In a suit for partition of movable and immovable 
property, the Court awarded a moro money decree in 
favour of plaintiff; plamtif uppealed against this 
decroe but defendants Nos. 2 and 8 accepted the 
decree and neither appealed against it nor filed cross- 
objechona. Defendant No. 1, however, filed a cross- 
appeal and the Lower Appellate Court reduced the 
decree passed by the First Court in plaintiff's favour. 
On second appeal to the Chief Court by tho plaintiff, 
defondants Nos 2 and 3 filed cross-objections. 

Held, that defeudants Nos. 2 aud 3 were incom- 
petent to file cross-objection in the Chief Court 

Wasdeo v Rup Chand, 23 P. R 1903, not applied. 

Obiter dictum: The Indian Succession Act docs 
not affect the rights of co-parcenership as between 
those to whom it applies Ghosal v Ghosal, 31 B. 26, 
relied upon. 

Further appeal from the decree of Captain 
A. A. Irvine, Additional Divisional Judge, 
Lahore Division, dated 29th December 1906. 

Mr. Muhammad Shafi, for the Appellant. 


L. Sangam Lal, for the Respondents, 


Judgment.-T'he parties to this appeal and 
cross-appeal No. 374 of 1907 are the lineal 
descendants of Fakir Chand Alfred.a Bengali 
Hindu convert to Christianity, who died in 
November 1888. The plaintiff appellant, Mrs. 
Mukerji, is his daughter. Defendants Nos. 
1 and 2, George and Henry Alfred, respec- 
tively, are his sons and defendant No. 3, 
Frederick Pearce, is his grandson by his pre- 
deceased daughter, Mrs. Katherine Pearce. 
He also left him surviving a third son, E. C. 
Alfred, who died in June 1899. The present 
suit was instituted by the plaintiff appellant 
on 9th January 1902, for one-fourth share 
in the estate left by her father on an allega- 
tion that the parties being Christians the plaint- 
iff was entitled to receive the share as claimed 
under the Indian Succession Act. It was 
alleged in the plaint that the estate left by 
Fakir Chand consisted of two houses and a 
business styled George Alfred and Co., which 
included a medical shop, a press and a ‘soda- 
water factory ; that the plaintiff was a minor 
when her father died in 1888; that she was 
maintained and educated by her brothers with 
whom she lived until her marriage in Decem- 
ber 1897; that the plaintiff attained her ma- 
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jority in 1899, when she demanded her share 
and was refused, and hence the suit for her 
legal and proper share in the property. 

The claim was resisted solely by defendant, 
George Alfred, who pleaded that the business 
styled George Alfred and Co. belonged to him 
exclusively; that the Indian Succession Act 
was inapplicable, and that by family customs 
plaintiff as a daughter was not entitled to re- 
ceive any share in the estate left by Fakir 
Chand. He also pleaded having improved 
the property at much personal expense and 
trouble for which he claimed compensation 
in case a share were awarded to plaintiff. 

Defendant No. 2, Henry Alfred, did not 
file any defence, but examined as a witness 
for the plaintiff, he supported her case and 
asserted that the whole property in dispute 
belonged to Fakir Chand; that he, defendant 
2, was entitled to an equal share under the 
Succession Act, but that he had received the 
press and certain lands as equivalent of his 
share in the shop, the house property still re- 
maining joint. No defence was filed by defend- 
ant No. 3, the grandson of Fakir Chand by 
Katherine Pearce, the predeceased daughter. 
But examined as a party he declared that he 
did not want a share, that the whole property 
in suit was owned by Fakir Chand whose heirs 
were, he stated, his two sons, defendants Nos. 
1 and 2, and his daughter, the plaintiff in the 
case. 

Several issues were fixed including a preli- 
minary issue as to whether the parties were 
not governed by the Indian Succession Act. 
The Subordinate Judge after enquiry held 
that the parties were governed by the Indian 
Succession Act; that no custom to the. con- 
trary was proved ; that the whole of the pro- 
perty in dispute, including the Firm named 
George Alfred and Oo., belonged to Fakir 
Chand; that the plaintiff was entitled to re- 
ceive one-fifth share in the whole property, 
but that it was inexpedient and inequitable to 
divide the business, which had hitherto been 
carried on by the sole exertions of defendant 
No. 1, who had further specially qualified 
himself for the business, and after deducting 
debt due by the estate, the Sub-Judge passed 
a mouey decree for Rs,.2,253 with costs in 
proportion against the defendants on the 
security of the whole estate in dispute. 

This decree was not appealed against by 
defendants Nos. 2 and 3, but the plaintiff and 
defendant filed cross-appeals, the lather for the 
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total dismissal of the claim and the former 
inter alia for a decree being passed for posses- 
sion by partition,of the share as claimed in 
lieu of the money decree passed by the Sub- 
ordinate Judge. 

The Divisional Judge, Mr. Martineau, held 
on defendant’s appeal that the parties 
were governed by the Indian Succession Act, 
and that the Hindu custom of inheritance 
was inadmissible, but he found on the merits 
of the dispute that the Firm styled George 
Alfred and Co. belonged exclusively to defend- 
ant No. 1, and in consequence he remanded, 
certain issues for enquiry as to the amount of 
rent received and asto costs of improvements 
effected by defendant No. 1, and expenses 
incurred by him on plaintiff’s maintenance, 
education and marriage and on the mainten- 
ance of his deceased brother E. C. Alfred. On 
receipt of the return the appeals were heard 
by the Additional Divisional Judge, Captain 
Irvine, who declined to re-open the whole 
matter as desired by the pleader for the plaint- 
iff and, asa result of the farther enquiry, 
reduced the decree in plaintiff's favour to 
Rs. 2,052, thereby accepting the defendant's 
appeal in part and dismissing the plaintiff’s 
appeal in its entirety. The same parties have 
now filed cross-appeals, and cross-objections 
were also filed on behalf of defendants Nos. 
2and 3. The last we overruled at the hear- 
ing on the~ground that defendants Nos. 2 
and 3 having accepted the decree of the First 
Court and not having appealed against the 
said decree or filed cross-objections there 
against, were incompetent to file cross-objec- 
tions in this Court, the result of the decree 
passed by the Lower Appellate Court being 
not to increase but to reduce the decree pass- 
ed by the Firat Court in plaintiff's favour. 

- It was contended by their counsel on the 
authority of Wasdeo v. Rup Ohand (1), that 
the suit being for partition of movable and 
immovable property, the decree passed in 
plaintiff's favour by the First Court was equal- 
-ly a decree in favour of their clients. But 
this argument is altogether fallacious and 
the authorfty quoted is wholly inapplicable. 
No decree for partition of the property in 
suit was passed in this case by the First 
Court, but the Court awarded a mere money 
decree in favour of plaintiff. The applicants, 
therefore, are not entitled to treattheaforesaid 
decree as for an equivalent sum in their own 

| (1) 28 P. R. 1008. 
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favour, and as a matter of fact defendant 
No. 3 had deposedin the First Court that 
he had no share, and defendant No.2 that 
he had received his share in the shop and 
was a co-sharer in the house property only. 

For defendant No. 1 it was contended on 
his appeal asa preliminary matter that the 
Indian Succession Act was inapplicable; that 
section 5 (c), Punjab Laws Act, was also inap- 
plicable as the parties were neither Hindus nor 
Muhammadans; that section 6 of the Act was 
consequently applicable, and that under the 
circumstances, the rule of decision should be 
according to justice, equity and good con- 
science, which it was contended on the authori- 
ty of Raj Bahadur v. Bishen Dayal (2), ought 
to be the provisions of the Hindu Law in 
the present case, asthe father of the parties 
was by birth a Hindu governed by Hindu 
Law. The provisions of Act XXI of I850 
were further referred to in argument show- 
ing that despite a change of religion by Fakir 
Chand, his children were not deprived of the 
benefit of Hindu Law, and Gulab v. Mussammat 
Ishar Kour (3), Bhagwant Singh v. Kallu (4), 
an unreported judgment in C. A. No. 1418 of 
1890 and Rodav. Harnam Singh (5) were quot- 
ed to support the contention. The contention 
was opposed by the other side on the ground 
that ib was not contained in the grounds of 
appeal, an objection. which we overruled and 
on the merits of the contention it was argued 
for the plaintif that Fakir Chand acquired 
the property in dispute after his conversion ; 
that Act XXI of 1850 was, therefore, inappli- 
cable, and that it was incompatible with equity 
and good conscience to deprive the plaintiff of 
her share in the inheritance. 

After giving our best consideration to the 
arguments on both sides, we are unable to 
give effect to the legal contention raised on 
behalf of the defendant appellant. 

To start with, Act XXI of 1850 is wholly 
inapplicable to the present case. As explain- 
ed by its preamble the plain object of the 
Act is not to confer on any party the benefit 
of the provisions of Hindu or Muhammadan 
Laws, but not to permit the provisions of 
such laws to deprive any party or parties, of 
any property which, but for the operation of 
such laws, they would be entitled to receive. 
In other words, the Act repeals and abrogates 
so much of the provisions of these laws as by 


o 4 A. 448. 8) 63 P. R. 1895. 
4) 11 A. 100. 5) 102 P. R. 1902, 
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reason of change of religion deprives any 
party from continuing to hold property held 
before conversion or from succeeding to pro- 
perty as an heir after conversion. This is 
what is expressly enacted in section 1 of the 
Act, and the section leaves entirely untouched 
the question, which is the essential question 
in the present case, vis., what rule of law is 
applicable to regulate succession after conver- 
sion. This rule of law may be Hindu Law, 
if adhered to despite conversion, but if so, it 
would be minus the rule which causes forfei- 
ture or excludes from inheritance by reason of 
change of religion. Or the rule of law might 
be as contained in some positive enactment of 
the Legislature. But these are matters alto- 
gether beside the scope of Act XXI of 1850 
which is hence altogether inapplicable to tho 
point under discussion. 

The rule of law applicable to the present 
dispute must. therefore, be ascertained else- 
where and otherwise. The two enactments 
which regulate matters of succession in this 
Province are Act X of 1865 and Act IV of 
1872. Clause (a) section 5 of the latter Act, 
assuming it equally applies to Native Chris- 
tians, is obviously of no avail in the present 
case as no family custom is admittedly prov- 
ed, and moreover Fakir Chand had migrated 
tothe Province from Bengal, andit is extreme- 
ly unlikely that he adopted any local cus- 
tom during his sojourn in the Province as a 
Government servant. 

Clause (b) was admitted to be inapplicable 
as the parties are not Hindus. 

Section 6 of the Punjab Laws Act applies 
the rule of justice, equity and good conscience 
to cases “not otherwise specially provided 
for.” 

On the other hand section 2, Indian Suc- 
cession Act, lays down that the rules contain- 
od in the Act shall constituto the law of Brit- 
ish India applicable to all cases of Intestato 
or Testamentary succession, “except as pro- 
vided by this Act or by any other law for tho 
time being in force.’ Reading these two en- 
actments together, the obvious conclusion is, 
that inthe case of Christians whether by 
conversion or otherwise in matters relating 
to succession, whether Intestate or Testament- 
ary, in the absence of any custom as provided 
for bysection 5 (a), Act IV of 1872, if it is ap- 
plicable at all, the rnle of law applicable is 
as provided for in the Indian Succession Act, 
X of 1865. The matter is absolutely clear 
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in the case of a Christian who or whose an- 
cestor was not a convert Hindu or Muham- 
madan. In the case of a Hindu convert to 
Christianity there exists the possibility that 
despite a change.in religion a change of Law 
may not take place. As observed by their 
Lordships of the Privy Council in Charlotte 
Abraham v. Francis Abraham (6), “ Upon the 
conversion of a Hindu to Christianity the 
Hindu Law ceases to have any continuing 
obligatory forco npon the convert. He may 
renounce the old lawby which he was bound 
by his renounced old religion, or if he thinks 
fit, he may abide by the old law notwithstand- 
ing he has renounced the old religion.” 

Whatever difficulties might surround this 
question in other Provinces owing to the abso- 
lute provision of the Succession Act, none ap- 
parently exist in the Punjab, as section 2 of 
the Succession Act allows an exception in fa- 
your of rules other than those therein contain- 
ed and under section 5 of Act IV of 1872, 
custom, if proved, is the first rule of decision 
irrespective of all considerations of nation- 
ality and religion. The view taken in Dagree 
v. Pacotti San Jao (7), followed by the learned 
Divisional Judge, that custom contrary to the 
provision of the Succession Act is inadmissi- 
bleis, therefore, apparently inapplicable to this 
Province. It was evidently open in the pre- 
sent case for defendant No. Í to prove under 
section 5 (a), Act IV of 1872, that by cus- 
tom applicable to the parties daughters were 
excluded from succession by sons, and sisters 
by brothers. He could prove this custom by 
showing that despite a change in religion the 
usage under Hindu Law in favour of exclu- 
sion of daughters was still adhered to. Even 
if the rule of justice, equity and good con- 
science laid down in section 6 of the Punjab 
Laws Act were to be applied as was contend- 
ed, it would be necessary to ascertain the 
course of conduct of the parties and the usages 
ndhered to by them after conversion. This 
view is directly supported by the following 
quotation from the judgment of their Lord- 
ships of the Privy Council in Charlotte 
Abraham v. Francis Abraham (6) 2— 

“They think, therefore, that this case fell 
to be decided according to the Regulation 
which prescribes that the decision shall be 
according to equity and good conscience. Ap- 
plying, then, this rnle to the decision of the 
case, it seems to their Lordships that the 

(6) 9 M. I. A, 15;IW.RIPC. (7) 19 B. 783. 
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course which appears to have been pursned 
in India in these cases, and to have been 
adopted in the present case, of referring the 
decision to the usages of the class to which 
the convert may have attached himself, and 
of the family to which he may have belong- 
ed, has been most consonant both to equity 
and good conscience. The profession of 
Christianity releases the convert from the 
trammels of the Hindu Law, but it does not 
of necessity involve any change of the rights 
of relatives of the convert in matters with 
which Christianity has no concern, such as 
his rights and interest in, and his powers 
over, property. The convert, though not 
bound as tosuch matters, either by the Hindu 
Law or by any positive law, may, by his course 
of conduct after his conversion, have shown 
by what law he intended to be govern- 
ed as to these matters. He may have done 
so either by attaching himself to a class which 
as to these matters has adopted and acted 
upon some particular law, or by having him- 
self observed some family usage or custom; 
and nothing can surely be more justthan that 
the rights and interest in his property, and 
his powers over it, should be governed by 
the law which he has adopted or the rules 
which he has observed.” The Indian Suc- 
cession Act was not in force at the time when 
this judgment was delivered. That fact may 
probably account forthe observationinthejudg- 
ment, “The convert, though not bound as to 
such matters either by the Hindu Law or by 
any other positive law.” Moreover the point in 
dispute in the case was the question of parcener- 
ship and not of succession, and as recently 
pointed out in Francts Ghosal vw. Gabri Ghosal 
(8), “the Indian Succession Act does not affect 
the rights of co-parcencrship as between 
those to whom it applies.” It is clear, kow- 
ever, that the test prescribed by their Tord- 
ships for applying the 1ule of equity and good 
conscience is to ascertain the course of conduct 
and the usage adhered to since conversion. 
In the present case there is absolutely no proof 
that after bis conversion Fakir Chand continu- 
ed to attach himself to Hindu society or to 
observe Hindu usages. On the other hand 


there are clear indications on the record that 


the family, since its conversion, had severed 
all connection with Hindu society and in 


. matters relating to social intercourse, marri- 


ages and the similar usages, abandoned all 
(8) 81 B. 25, 
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caste distinction and had thorougly identified 
themselves with the members of the religion 
of their adoption. The circumstances found 
to exist in Raj Bahadur v. Bishen Dayal (2) 
quoted for the defendant appellant were entire- 
ly different. It was there found that the 
family, Hindu by its origin, had not definitely 
accepted Islam as their religion and were 
found to occupy a terram mediam betwixt 
Hinduism and Muhammadanism. It was 
further found that the majority of Hindu 
usages, including observing of Hindu holidays 
and Hindu Law of inheritauce, had always 
been followed in the family. The authority 
quoted is, therefore, entirely inapplicable to the 
present case where the facts are just the re- 
verse, 

Assuming, therefore, that Act IV of 1872 
is applicable to Native Christians, there is no 
proof here of custom under section 5 (a), and 


am view of the facts already alluded to, the 


provisions of Hindu Law are inadmissible to 
afford the rule of equity and good conscience 
under section 6. The mutation proceedings 
on the death of Fakir Chand are altogether 
inconclusive, if relevant at all, to show that 
the parties intended to follow Hindu Law in 
questions relating to inheritance. Under the 
circumstances we are decisively of opinion 
that the rule of inheritance as prescribed by 


the Indian Seccession Act, governs the parties 


in the present case, and that plaintiff under 
section 33 of the said Act is entitled to claim 
and receive one-fourth share in the estate 
left by her deceased father Alfred Fakir Chand. 
The question then is, what was the estate left 
by Fakir Chand? There is no dispute that 
the two houses in suit formed part of his 
estate. The only disputed matter is the own- 
ership of the business styled George Alfred 
& Co. Defendant No. 1 claimed it to be his 
exclusive property, while plaintiff and other 
members of the family asserted that it was 
owned by Fakir Chand, and is part of his 
estate. After hearing lengthy and elaborate 
argyfnents on both sides. we are of opinion 
thah the view taken by the Subordinate Judge, 
viz., that the business didnot belong excelu- 
sively to defendant No. | was maintainable, 
and that the Divisional Judge was not justifi- 
ed in taking a contrary view. The learned 
Divisional Judge has differed from the 
finding ofthe Subordinate Judge simply, 


_on the basis of an old ledger, “ which contains 
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an acconnt of different customers of the Firm 
and among them is the acconnt of Fakir 
Chand Alfred himself for medicines and other 
articles supplied to him from the shop.” “ If 
Fakir Chand”, the Divisional Judge holds, 
“was the proprietor of the Firm, it 18 diffienlt 
to understand how a regular account came to 
be opened in tho books of the Firm for articles 
supplied to him from the shop, while it is 
almost impossible to explain the fact of his 
being credited on that account withthe amount 
due to him for house rent,” The house in 
which tho business was conducted admittedly 
belonged to Fakir Chand, andhence even as 
a partner he would be credited with rent of 
the promises. And as regardsa Separateaccount 
being opened inthe ledger for Fikar Chand, 
it isin no way incompatible with his being 
a partnerinthe firm. In fact, as is the uni- 
versal practice, similar accounts were opened 
in the ledger inthe names of the other part- 
ners from time to time, viz., Carey & Co. and 
Doctor Muhammad Ali. Tho single reason, 
therefore, given by tho learned Divisional 
Judge for differing from the Subordinate Jadge 
has no force, and on his own findings he might 
have otherwise accepted tho finding of tho 
First Court on the question of ownership of the 
shops. The Additional Divisional Judge on 
receipt of the return was inclined to take the 
same view as had been taken by the Suab- 
ordinate Judge, but felt himself bound by the 
finding of his predecessor. Tt is trne that 
the original deed of partnership, dated 11th 
December 1874, represents George Alfred, 
defendant No. 1, as the partner, and not 
Fakir Chand, his father. It ig also probable 
that the account book containing a distribu- 
tion of the profits up to 1888, which was ad- 
mittedly received by defendant No. 2, who 
throughout has sided with the plaintiff, was 
not returned by him to defendant No.1 as 
alleged. There is, therefore, n natural pre- 
sumption that the account book, if produced, 
would have supported the plea taken by de- 
fendant No. 1. But it is unnecessary to do- 
cide, whether the business was started with 
money owned by defendant No. 1, who was 
then a minor, and by his mother as alleged 
by him, or whether the funds were supplied 
by Fakir Chand for his own benefit or for the 
benefit of defendant No. 1. For there is no 
room for doubt that at least since the death 
of Fakir Chand the business has been manag- 
od and admitted on several occasions as owned 
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by the whole family and not exclusively by 
defendant No. 1. This is rendered clear by 
the statements relating to income tax contain- 
ed in the Despatch Register, which, we hold, 
are so far relevant by the description given 
in the Lahore Directory, which was presum- 
ably supplied by defendant No.1 and finally 
by the description contained in the mortgage 
deeds executed at various times for raising 
loans partly for the business on the 
security of the house property. Apart from 
the oral evidence, which may be parti- 
san or not qnite disinterested, the accumula- 
tive effect of the documentary evidence strong- 
ly supports the view that at least since Fakir 
Chand’s death the business has been conduct- 
ed and treated as family property. Under 
the circumstances the view taken by the 
learned Subordinate Jndgo was justifiable and 
maintainable, and we uphold it accordingly. 
On this finding it is unnecessary to decide 
the various details as regards income and ex- 
penditure, argued on defendant’s appeal, 
which accordingly fails entirely. We further 
agree with the Subordinate Judge that the 


-estate including the business was managed 


by defendant No. 1 to the best advantage of the 


proprietors including himself, and that 
the debts incurred were incurred bona 
fide and for the benefit of the family 


and of the estate. Itis unnecessary, there- 
fore, to take account as asked for in the plaint. 
Nor does it appear to befeasible to do so as 
the defendant apparently with good reason 
accuses defendant No. 2, his brother, with 
having removed some of the books, and the 
whole concern was evidently managed more 
as if the parties were parceners rather than 
as partners. Moreover the counsel for the 
plaintiff did not insist that accounts should 
necessarily be gone into, and he left the 
matter solely at the discretion of the Court. 
Under the circumstances we agree with the 
Subordinate Judge that the business should 
not be sold up or dissolved, but that plaintiff 
should be given a decree for one-fourth share 
of the value of the stock as valued by experts 
appointed by the Subordinate Judge, viz., 
one-fourth of Rs, 7,012—1,753. 

As regards the houses the plaintiffis en- 
titled to recover her one-fourth share by parti- 
tion. There is no real authority io sup- 
port the discretion exercised by the Subor- 
dinate Judge in passing a mere money decree 
in lieu of possession by partition as claimed 
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in the plaint. The authority quoted by the 
pleader for the defendant, viz., Ashanullah v. 
Kali Kinker Kur (9) contains a mere obiter 
dictum, and isinapplicable. Tho decision was, 
moreover, given before Act IV of 1893 was 
passed. The matter must now be regulated 
in accordance with the provisions of the said 
Act. There is absolutely no law or authority 
now in force to justify n money decree being 
passed independently of its provisions in 8 
suit for partition. Ifit were still discre- 
tionary and justifiable to do so, regardless of 
the provision of the Partition Act, the en- 
actment would be rendered useless and un- 
necessary, and its provisions would, in fact, 
be reduced to a mere dead letter. We, there- 
fore, holdthat the plaintiff is entitled to insist 
on a partition of the house property in the 
absence of any application to take action un- 
der the provision of the Partition Act. We 
accept plaintiff’s appeal and pass a decree 
in her favourfor possession of one-fourth share 
by partition of the two houses in dispute, 
subject to joint responsibility for mortgages 
jn favour of Mathra Das and Nanak Chand 
for Rs. 3,000, and Rs. 5.000, respectively. As 
regards the Firm styled George Alfred and Co., 
‘which includes the press and the soda-water 
factory, plaintiff's claim for taking accounts 
is hereby dismissed, and in lien of her share 
in the Firm we award in her favour a money, 
.decree for Rs. 1,753 against the defendants 
on the security of the estate in dispute. The 
appeal and cross-objections filed by the defend- 
ants are dismissed. But considering the na- 
ture of the dispute and the circumstances at- 
tending it, we think it shall be fair and equit- 
able to direct that the parties bear their own 
costs throughout, and we direct accordingly. 


0) 5 Appeal dismissed. 
9) 10 C. 675. 





ALLAHABAD HIGH COURT. 
First OIvIL APPRAL No. 34 or 1908. 
November 3, 1908. 
Presente—Mr. Justice Aikman and 
Mr. Justice Karamat Hussain. 
KEDAR SINGH AND OTHERS—PLAINTIPFS— 
APPELLANTS 
Versus 
MATABADAL SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Kuits Valuation Act (VL of 1857), a. 8—Court Fees 
A i (VI of 1870), s. 7, cl. 1a—Suit for redemption of 
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mortg7ge—Valuation of Suit for purposes of Juris- 
diction : 

The value for purposes of jurisdiction of a suit for 
redemption of mortgage is the amount secured by the 
mortgage and not the market value of the property 
mortgaged. Kubair “igh v. Atma Ram, 5 A. 332, 
Amanat Begam vy Bhajan Lal, 8 A 438, followed. 

The Suits Valuation Act of 1887 does not effect the 
law ns laid down in the abovo rulings. 


Appeal from an order of Mr. Tajammul 
Husain, Subordinate Judge of Jaunpur, 
dated the 2nd of July 1907. 

Mr. -Gokul Prasad, for the Appellants. 

Mr. W. Wallach, for the Respondents. 

Judgment, —This is an appeal from an 
order of the learned Subordinate Judge of 
Jaunpur returning a plaint to the appellants 
for presentation in the Court of the Munsif. 
The suit was one for redemption of a mort- 
gage, the amount secured by the mortgage 
being Rs. 1,000. In the plaint “itis stated 
that the value of the property is Rs. 9,000. 
The learned counsel for the respondents 
takes preliminary objection based on section 
589 of the Code of Civil Procedure, viz., that 
the appeal does not lie tothis Court, but to the 
Court of the District Judge. This prelimi- 
nary objection really raises the issue as to 
whether the plaintiffs’ suit was cognizable by 
the Munsif or by the Subordinate Judge. If 
the “ value ” of the suit is to be taken to be 
the amount secured by the mortgage, then, 
under section 19 (1) of Act No. XIT of 1887, 
the plaint shonld have been filed in the Court 
of the Munsif and the action taken by the 
Subordinate Jndge inreturning it is right. In 
the case of Kubair Singh v. Atma Ram 
(1), it was held by Stuart, O.J., and Tyrrell, J., 
that the value of the subject-matter of a suit 
like the present was not the market value of 
the land, but the amount of the mortgage 
money. Inthe Full Bench case of Amanat 
Begam v. Bhajan Lal (2), a similar view was 
taken. Thelearned Vakil for the appellants 
contends that, having regard to the provisions 
of section 8 of Act No. VII of 1887, an Act 
which was passed after the rulings referred 
to, those rulings are no longer law. That 
section provides that in suits other than those 
referred to in the Court Fees Act, section 7, 
paragraph ix, where Court-fees are payable 
ad valorem under the Court Fees Act, the 
value as determinable for the computation of 
Court-fees and the value for purposes of 
jurisdiction shall be the same. One of the 
kinds of guits referred to in paragraph ix of 

(1) 6 A. 332, . @) 8 A438. | 
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section 7 is a suit against a mortgagee for the 
property mortgaged. The present suit is one 
of that nature. But the section of the Suits 
Valuation Act relied on by the appellants’ 
learned Vakil does not prescribe what is to 
be taken as the value of a suit for redemption. 
This being so, we think that the section relied 
on does not affect the rulings to which we 
have referred above. We, must, therefore 
sustain the preliminary objection. We direct 
that the memorandum of appeal be returned 
to the appellants for presentation in the 
proper Court. The respondents are entitled 
to their costs in the Court. 
Appeal returned. 





ALLAHABAD HIGH COURT. 
SECOND Cryin Appear No. 1102 or 1907. 
November 27, 1908. 

Present :—Sir John Stanley, KT., Chief 
Justice and Mr. Justice Banerji. 
JAGAR NATH SINGH AND ANOTHRR— 

PLAINTIPES— APPELLANTS 
Versus 
SHEO GHULAM SINGH—Derexpayt— 


RESPONDENT. 

Cuil Procedure Code (Act XIV of 1882). 8. BAL mn 
Execution of deoree—D'erer for sale of svecified mort. 
gaged property- Oljecton by representaties of de- 
ccaved mortgagor to the validity af mor qage—Jurir 


diction of Fresution Court—Suit for deolaratiin of 


inralidity of mortgage, if barred, 

When a decree for sale of spocific mortgaged pro- 
perty is being executed, it is not open to persons, 
‘made parties to the execution procecdings as legal ro- 
-presentatives of the deceased judgment-debtor, to 
contend in those proceedings that the mortgagor was 
not competent to°mortgnge and that the decree was 
one which ought not to have been passed Therefore, 
a suit by such persons for a declaration, that the 
mortgaged property was not linble to be sold in 
execution of the mortgagce’s decree on the gronnd 
that the mortgage was executed hy a Hindu widow 
without legal necessity, 13 not barred under the pro- 
‘visions of s. 244, C. P. O. Liladhar v. Chatus bhu, 21.4, 
277, followed. 

Appeal fiom a decree of E. F. Oppenheim, 
Esq., District Jadge of Gorakhpur, dated the 
29th May 1907, reversinga decree of Babu 
Achal Behari, Subordinate Judge of Gorakh- 
pur, dated the 31st of Junuary 1907. 

Munshi Iswar Suran and Babu Jogul Kishore, 
for the Appellants. | 

Pandit Sundar Lal and Dr. Tej Bahadur 
Sapru, for the Respondent. 

Judgment, —-Th:s appeal arises out of n 
suit for a declaration that a share of certain 
gamandari property was not liable to be sold 
in execution of a decree obtained against a 
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Hindu widow on foot of a mortgage executed 

by her, _Musammat Raghubansa executed a 
mortgage in favour of the defendant Sheo 
Ghulam Singh and on foot of that mortgage 
Sheo Ghulam Singh obtained a decree for 
sale on the Ist of April 1905. After this 
date Musammat Raghubansa died, and there- 
upon the appellants, who claimed to be tho 
reversioners of the deceased owner, the 
husband of Musammat Raghubansa, were 
brought upon the record as the represen- 
tatives of Musammat Raghubansa on an ap- 
plication under section 89 of the Transfer of 
Property Act for an order absolute. They 
filed an objection to the, sale on the ground 
that the mortgage was executed by Musam- 
mat Raghubansa without legal necessity. 
Their objection was disallowed, and there- 
upon the suit out of which this appeal has 
arisen was filed for a declaration that the 
property was not liable to be sold in execu- 
tion of the mortgage decree, The Court of 
first instance decreed their claim, but upon 
reversed 
the decision of the Court below and dismissed 
the plaintiffs’ suit, on the ground that it was 


barred by the provisions of section 244 of the 


Code of Civil Procedure. The learned ad- 
vocate for the respondent admits that this 
section does not apply and that the learned 
Distmect Judge was wrongin the view taken 
by him. The case ison all fours with that 
of Liladhar v. -Chaturbhuj (1). In that case 


it was held by one of usand by Aikman, J., 


that when a decree for sale of specific mort- 
gaged property is being executed, it is not 
open to persons made parties to the execution 
proceedings as legal representatives of the 
deceased judgment-debtor to contend in those 
proceedings that the mortgagor was not com- 
petent tomake the mortgage and that the 
decree was one which ought not to have been 
passed. In view of this decision the learned 
District Judge was clearly wrong. We, there- 
fore, allow the appeal, setaside the decree of 
the lower appellate Court, and,as the appeal 
was decided upon a preliminayy point, we 
remand the case under section 562 of the 
Code to that Court, with directions that it be 
reinstated in the file of pending appeals and 
be disposed ofon the merits. The appellants 
will have the costs of this appeal. AIL other 
costs will abide the event. 
Appeal decreed and cause remanded, 


(1) 21 A, 277, 
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ALLAHABAD HIGH COURT 


Szconp Crit APPRAL No. 1284 or 1907. 
November 28, 1908. 

Present :-—-Sir John Stanley, Kr., Chief Jus- 
tice, and Mr Justice Banerji. 
SAGAR MAL—Dsrenpant—APPELLANT 
versus 


MAKHAN LAL—-PLAINTIFF—RESPONDENT. 

Agra Tenancy Act ( Local, No. IT of 1901), 88.4 (5), 
32 (2)— Tenant —-Renrt fres grant— Holding '— Suit 
Jor partition of rent free grant—[Jurisdiotion of Cuil 

* urt, 

A tenant, as defined in s. + (5) of the Agra Tenancy 
Act, does not include a rent free grantee. Consequent- 
ly a rent free grant is not a holding, within the 
meaning of 8. 82, 

A suit for partition of land alleged to be rent free 
is not excluded from the jurisdiction of a Civil Court. 
Abdul Karim v Ramzan, 1908, A. W N., p. 197, fol- 
lowed 


Appeal from a decree of Mr. Muhammad 
Ahmed Ali Khan, Additional Judge of Meerut, 
dated the 31st of May 1907, confirming a 
decree of Hari Mohan Banerji, Munsif of 
Meerut, dated the 12th of January 1907. 


Pandit M, L. Sandal, for the Appellant. 
Mr. M. I, Agarwala, for the Respondents. 
Judgment, —This appeal arises in a suit 
for partition of a rent free holding. Both 
the Courts below granted the plaintiff a 
decree. This appeal has been preferred by 
one of the defendants, Sagar Mal, and the only 
“ground of appeal pressed before us is that in 
the case of rent free grant, as of any other 
tenancy coming under the Agra Tenancy Act, 
a Civil or a Revenue Court is prohibited by 
section 32, clause (2), of the Act from enter- 
taining a suit for partition, We are of 
opinion that this section does not apply to a 
rent free grantee. The section in question 
falls within Chapter II, which deals with “the 
devolution, transfer and division of tenancies.” 
A tenant is defined in section 4, clause 
(5), and does not include a rent free grantee. 
A rent free grantee, as also a mortgagee of 
proprietary rights, is by that definition ex- 
-pressly excluded. Consequently a rent free 
‘grant does not appear to us to be a “holding” 
within the meaning of section 32. The word 
- holding ” im that section means, we think, 
the holding of a tenant as defined by the Act. 
We may point out that the heading of 
section 82 is :—“ Division of tenancies,” that 
is, the division of the holdings of tenants as 
defined in, section 4. We may also point out 
that Chapter X of the Act deals with the 
-esumption of rent free grants. A separate 


INDIAN CASES. 


VENKATACHRLLA CHHTTIAR Vv, SAMPATHU CHETTIAR. 


705 


Chapter in the Act is devoted to these grants. 
Their view was expressed by our brother Rich- 
ards in the case of Abdul Karim v. Ramzan 
(1). Our learned brother, after referring at 
length to some of the sections of the Agra 
Tenancy Act, held that a suit for partition of 
land alleged to be rent free is not excluded from 
the jurisdiction of the Civil Court either by 
section 233 (k) of the Land Revenue Act or 
by section 32 of the Agra Tenancy Act. We 
therefore agree in _ the view expressed by 
both the Courts below and dismiss the 


. appeal with costs. 


Appeal diemissed. 
(1) A. W. N. 1908, p. 197. 





MADRAS HIGH COURT. 
ORIGINAN Sipe APPEAL No. 25 or 1907, 
September 22, 1908. 

Present :-—Sir Arnold White, Chief Justice, 
and Mr. Justice Sankaran Nair. 
VENKATACHELLA CHETTIAR anp 
OTHERS—--PLAINTLFFS—-RESPONDENTS 
versus 
SAMPATHU CHETTIAR AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Hvidenca Act (1 of 1872), xa. 193, 124, 162~Incoma- 
taw Act (II of 1888), a §8—Rules under Income-taw 
Act, rule 16—Statements made and documents produced 
befure cncome.tax affoers—Ma'ters af State—Communi- 
cautions made im “ official confidence’ meaning of— 
Hirvdencs— Admissibility— Power of Court to inspect 
doruments. ` 

The returns submitted toan income-tax officer, 
statements made or documents produced before 
him, or orders passed by him do not refer to matters 
of State and are not privileged under section 128 ofthe 
Evidence Act. The Collector, when summoned 
by the Court to produce such documents, ig bound 
to produce them, and the Court is competent to inspect 
them for the purpose of deciding on the vahdity 
of any objection to their admissibility. 

Section 88 of the Income-tax Act and rule 15 of 
the rules framed thereunder, forbidding public servants 


-to make publio or disclose any information contained 


in documents produced for the purpose of showing 
the income of the assessee, do not preclude the 
production of these documents in a Court of Justice. 
Such information cannot be held to have been 
communicated in “ official confidence.” Lee v, Burell 
(1818) 3 Camp. 837; Jadobram Dey v. Bulloram Dey, 
26,C, 281, relied upon 

In re Joseph Har gy eaves, (1900) 1 Ch 847, 69 L. J. 
Oh. 188; 82 L T.182; 48 W. R. 241, 7 Manson 354, 
distinguished. ` 

The orders ofthe Collector under section 14 or 26 of 
the Income-tax Act determining the amount of 
income-tax payable are not privileged documents 
sander s. 1234 of the Evidence Aob, as they are not 
communications made to him. ' 
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Documents produced or statements made under 
process of law, cannot be said to be made in official 
confidence within the meaning of section 124 of the 
Evidence Act. 


Appeal from the judgment and decree 
of Mr. Justice Boddam in Civil Suit No. 64 
of 1906. 

The Advocate-General, T. V. Seshagirt 
Ayyar, V. Masilamani Pillai and T. V. Muthu- 
krishna Ayyar, for the Appellants. 

Y. Krishnaswamt Ayyar, V. V. Srinivasa 
Ayyangar and O. P. Ramaswami Ayyar, for 
the first Respondent. 


Judgment. We are of opinion that the 
learned Judge is right in dismissing the 
suit. It is not shown that the vendees 
under Exhibit A were trustees or purchased 
the property as representatives of any class 
of persons. There is no evidence to prove the 
letting to Rangiah, the grandfatherof defend- 
ants Nos. land 2, and lisbrother Ramaswami 
Chetti, in the year 1860. There is no lease 
nor any accounts produced by the plaintiffs 
to prove any payment of rent by them till 
1875 when it is alleged they were appointed 
trustees. The evidence of their appointment 
as trustees in that year is quite unreliable. 
The temple records have not been produced 
to prove any trust. In the course of the 
Insolvency proceedings the property was 
claimed by the defendants as their own and 
yet nothing was done to enforce the trust. 
‘Tt is proved on behalf of the, plaintiffs that 
this property was excluded from partition 
and the defendants carried ont certain 
festivals in this temple and certain other 
temples; contributions also appear to have 
been levied from certain shopkeepers for 
this purpose and it appears probable, there- 
fore, that the defendants’ share consisted of 
at any rate some portion, if not the whole, 
of the income derived from this shop. But 
the contributors are shown not to have form- 
ed «a defined class, the festivals were 
„uncertain, and the defendants’ contribution is 
not shown to have been a certain or 
ascertainable amount, for enforcement of 
payments. On this evidence, therefore, we 
are unable to hold that there was any trust 
which could be enforced by the plaintiffs or 
at their instance or that the defendants are 
trustees. It was then argued before us that 
the learned Judge was wrong in declining 
to admit in evidence certain statements 
alleged to have been made by one of the 


defendants in respect of the plaint - property 
during certain inquiries before the Income- 
tax Deputy Collector. The Deputy Collector 
was summoned to produce the documents 
in appeal, and the Advocate-General re- 
presented tous that under instructions from 
the Local Government the Deputy Collector 
declines to produce them. He, contends 
that, under section 38 of the Income-tax Act 
and rule 15 ‘of the rules framed by the 
Government of India with reference thereto, 
the Collector is prevented from disclosing 
the particulars of those documents, and 
that they are communications made to the 
Collector in official confidence the disclosure 
of which in his opinion would be prejudicial 
to public interests, and that they are there- 
fore inadmissible under section 124 of the 
Indian Evidence Act. 
before Mr. Justice Boddam that they related 
to affairs of State and were, therefore, in- 
admissible under section 123 of the Evidence 
Act. As the question is one of general 
importance and the Advocate-General desires 
to obtain an authoritative ruling on the 
point, we proceed to give our reasons for 
our conclusions. Section 162 of the Indian 
Evidence Act rung thus:— A witness 
summoned to produce a document shall, 


‘if it is in his possession or power, bring it 


to Court notwithstanding any objection 
which there may be to its production or 
to its admissibility.” The words are quite 
clear and the Deputy Collector is bound to 
attend with the documents. He was, there- 
fore, wrong in dechningto bring them to Court. 
-Having brought them to Court, he is entitled 
to raise his objections to their production 
or admissibility, and under the same section 
“the validity of any such objection shall 
be decided on by the Court” and for the 
purpose of deciding on the validity of the 
reason that may be offered for withholding 
them, the Court may receive evidence. The 
returns submitted to an Income-tax 
Collector, any statements made before him 
or any orders that may be made by him do 
not refer to matters of Stat@ and neither 
the Advocate-General nor Mr. V. Krishna- 
swami Ayyar on behalf of the defendants 
has contended that they are exempt from 
production under the terms of section 128 
of the Indian Evidence Act. Under the 
same section, t.e, 162, besides taking 
evidence to decide the question of admissi- 


Tt was also contended - 
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bility “the Court may also inspect the 
document unless it refers to matters of 
State,” and as the documents aforesaid in 
the custody of the Income-tax Collector 
do not refer to matters of State, the Court 
is . also entitled to inspect them. The 
Collector’s objection to such inspection can- 
not be upheld. The next question is whether 
they .are admissible in evidence. Under 
section 38 of the Income-tax Act II of 1886 
the Governor-General in Council may make 
rules for preventing any disclosure, and by 
rule 15 all public servants are forbidden to 
make public or disclose, except for the 
purpose of the working of the Act, any 
information contained in documents produced 
or delivered with respect to assessments 
under Part IV of the second schedule of 
the Act, 1.e., produced for the purpose of 
showing the income of the assessee. In an 
old case, Lee v. Birrell (1) decided in 1813, 
it was held by Lord Fllenborongh that, 
notwithstanding the oath administered under 
the statute to a Collector of the property tax 
that he will not disclose anything he learns 
in that capacity except with their consent 
or by virtue of an Act of Parliament, he is 
bound when summoned as a witness to 
produce the books in his possession as there 
is no reference in the statute or the oath 
about evidence to be given in a Court of 
Justice, and give evidence of facts within 
his knowledge. The learned Advocate- 
General contended that the decision was 
not right, and was opposed to the statute 
itself—-46 Geo. III, chap. 65, schedule (F), 
which contained by implication a prohibition 
against giving evidence in a Court of Justice 
except in certain cases of prosecution for 
perjury. But the decision has not been 
dissented from in the English Courts, and 
is treated as authoritative in the text books. 
The same principle was followed in 1863 
by Scotland, O. J., who compelled the 
production of income-tax schedules, though 
the objection was taken by the officer who 
‘appeared: Reg. v. Yakataskhan (2), Mayne’s 
“Oriminal Maw of India,’ 8rd edition, p. 91. 
* With reference to this rule itself under 
the Income-tax Act, Jenkins, J., took the 
same view following the above decisions 
in Jadobram Dey v. Bulloram} Dey \ (3). 
H (1813) 3 Camp: 337. 

2) 2 Madras Sessions 1863 

(8) 26 0. 281 at pago 284. 


The same conclusion was arrived at by Sub- 
rahmania Ayyar, J., in the recent Arbuth- 
nots Insolvency proceedings when he 
compelled the production of income-tax 
returns. The case In re Joseph Hargreares 
(4), tuned upon section 115 of the Com- 
panies Act, 1882, which left 16 to the 
discretion of the Judge to order the pro- 
duction of certain documents including the 
balance sheets of the company delivered to 
the surveyor of taxes for the purpose of 
assessment of income-tax. We have no 
such discretion given to us under the 
Tncome-tax Act. But it was contended by, 
the learned Advocate-General that in these 
decisions the effect of section 124 of the 
Evidence Act has not been considered. 
Section 124 is in these terms: “No public 
officer shall be compelled to disclose com- 
munications made io him in official con- 
fidence when he considers that the public 
interests would’ suffer by the disclosure.” 
We agree with the Advocate-General that 
once it appears that a communication to 28 
person was made in official confidence, it is 
left to him and not to the Courts to decide 
whether public interests would suffer by 
the disclosure, and the Courts have no 
power to compel production if he considers 
such production prejudicial to public in- 
terests. But it is @ pre-requisite that the 
communication must have been made- to him ~ 
in “official confidence,” and as already 
pointed ont, it is left to the Court under 
section 162 of the Indian Evidence Act to 
decide the question and for that purpose if 
is also open to the Court to inspect the 
document. It was argued by the Advocate- 
General that the income-tax records may 
contain confidential matters and it is óf 


‘gveat importance that persons should bo 


able to be certain that any statements which 
may be made by them for the purpose of 
income-tax should in no case be disclosed, 
and as these statements must have been 
made in that belief they must be held to 
have been made “ in official confidence,” and 
it would not be right to insist upon the 
production of the documents or to receive 
them in evidence. In support of this ar- 
gument section 38 of the Income-tax Act 
and rule 15 already referred to were relied 
upon. Weare unable to accept this view, 


(4) (1900) 1 Oh 347 ; 69 L. J. Ch. 188; 82 L. T. 132; 
48 W, R. 241; 7 Manson 864, 
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Though the cases do not refer to section 124 
‘of the Evidence Act, they, in effect, decide 
that provisions of the Income-tax Act do 
not preclude the production of these 
documents in a Court of Justice, and any 
person, therefore, submitting any return 
could rely only upon the official not disclosing 
the information to other persons otherwise 
than in Court of Law. Further, on reading 
the sections of the Income-tax Act it appears 
to us, that the rule 15 was intended for the 
guidance of the income-tax officers and not 
to preclude any evidence being given in a 


Court of Justice. The orders of the 
Collector under section 14 or section 26 
of the Income-tax Act determining the 


amount of the income-tax payable, it is clear, 
are not privileged documents under section 
124 of the Indian Evidence Act as they are 
not communications made to him. This is a 
strong argument against the privilege 
claimed for the returns or statements on 
which such orders are made: under section 
28 of the Income-tax Act the Collector can 
compel the production of documents and 
enforce the attendance of witnesses. It is 
dificult to say that documents produced 
or statements made under process of law 
can be said to be made in official confidence. 
They have to be made even if, in fact, no 
confidence is reposed in the official by the 
person who makes the statement. We are, 
therefore, of opinion that neither the pro- 
vision of the Income-tax Act, nor the 
sections of the Evidence Act support the 
contention. of the Advocate-General. We 
have accordingly called for the production 
of those papers. On a perusal of those 
documents it appears to us, however, that 
they do not advance the plaintiff's claim and 
there is nothing in those papers in any way 
inconsistent with the conclusion formed upon 
the other evidence. 
We accordingly dismiss the appeal with 
costs. 
Appeal dismissed. 
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Seconp Cryin APPBAL No. 333 or 1907. 
June 11, 1907. 
Present :—Mr. Justice Rattigan and 
Mr. Justice Lal Chand. 
BHAG SINGH AND OTHERS—DEFENDANTS— 
APPELLANTS 


"versus ` 
SHARAM SINGH AND OTHERS—- 


PLAINTIEFS-— RESPONDENTS. 

Custom—Alienation—Chimbas of manza Bhama 
Kalan, Lahore District—Occupancy rights, alrenation of, 
successfully challenged by landlord~Revervioner’s right 
to contest such alrenation—Gyft to daughter's son, validity 

of—Burden of proof. 

. A reversioner of an occupancy tenant is possessed of 
an independent interest, which, when he is the next 
heir, may entitle him by custom to question an aliena- 
tion by the occupancy tenant and to sue for protect- 
ing his reversionary interest, 

Karam Din v. Sharaf Din, 89 P. R. 1898, F. B, 
followed. 

Mukarradb v, Fatta, 88 P. R 1895, Gulab v Mussam- 
mat Jioni, 49 P. R.1899, Puran Chand v. Mahesha, 69 
P. R. 1900, Hani Ohand v. Dheru, 12 P. R. 1904, Faiz 
Bakhsh v Ditta, 115 P. R. 1901, referred to. 

A reversioner is not debarred from suing to protect 
his reversiouary interest against an alienation of 
occupancy right merely because such alienation has 
also been successfully challenged by the landlord as 
an invalid alienation. The decree passed in favour 
of the landlord cannot affect the future succession of 
the occupancy holding. On the death of the ahenor, 
the landlord would not be competent to step in and 
claim the holding, if there exists a reversiouer who 
18 entitled to succeed unders 69 of the Tenancy Act. 

Chimbas of mauza Bhama Kalan, who have for 
generations followed agriculture and have been 
dependent on that occupation as the sole source of 
sustenance, are governed by the general rules of 
agricultural custom, in matters relating to the aliena- 
tion of landed ancestral property. Consequently, a 
gift to a daughter’s son is invalid among these 
Ohimbas. 

Kauka v. Ramjit Singh, 61 P. R. 1901, Ram Mal v, 
Mussammat Miran, 30P R 1896, Pir Bakhsh v, Mussam- 
mat Amis Bibi, 17 P R. 1885, Rajada v Lehnu, 96 
P. R. 1905, Sher Muhammad v. Fatteh Din, 6 P. R. 1902, 
Kasım v, Huashan, 39 P R. 1906, referred to. 

Jowahir Singh v. Yaqub Shah, 5 P. R. 1906, Atar 
Singh v Piem Singh, 12 P R. 1906, Gopal Singh v., 
Sukha Singh, 58 P. R. 1906, distinguished, 

In suits to contest alienations of occupancy rights,` 
the initial onus is on the plaimtiff. But when he has 
proved, (1) that he is entitled to succeed to ocoupancy 
rights on the death of the alionor, and (2) that had 
the subject-matter in question been™a proprietary 
right instead of a right of occupancy, he could have 
be shifted to the 
other side, 

Abdulla v. Allah Dad, 98 P. R. 1907, F. B, fol- 
lowed. 

Where the parties are presumably governed by the 
custom of agricultural tribes, the initial presumption 
is against tho validity of gift in favour of a daughter’s 
son. 
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Obiter dictum -—A suit by the reversionera of an 
ocoupancy tenant to challenge a sale to the landlord is 
not maintainable. 

Didarw v. Banna, 31 P. R. 1896, F. B; Nihal Singh 
v. Kharan Singh, 24 P. R. 1902, F B , referred to. 


Further appeal from the decree of Captain 
A. A. Irvine, Additional Divisional Judge, 
Lahore Division, dated 16th January 1907. 


Grtel, for the Appellants. 
Kamal-ud-din, for the Respondents. 


` Judgment. —Bhag Singh, defendant, a 
Chimba by caste, gifted on 10th March 1905 
his one-fourth share in a joint occupancy 
holding, situate in mauza Bhama Kalan, in 
favour of his daughter’s sons who are defend- 
ants Nos. 2 and 3 inthe case. The suit was 
instituted on 8rd October 1905 by the 
plaintiffs-respondents for a declaration that 
the aforesaid gift shall not affect their rever- 
sionary rights as the property gifted was 
„alleged to be ancestral and plaintiffs were 
collaterals and next reversionary heirs of 
Bhag Singh, the donor. The suit was insti- 
tuted against Bhag Singh, thé donor, and 
his daughter's sons, the donees, as well as 
against the proprietors of the occupancy 
holding. 

The proprietors, who were defendants Nos. 
4 to 9 in the plaint, at one time expressed their 
willingness to join as co-plaintiffs, but subse- 
quently they applied to remain as defendants 
on the record alleging that they themselves 
had sued on llth December 1904, in the 
Revenue Court for setting aside the gift and 
for ejectment of the donees. 

Both suits were heard together by the 
same officer, Munshi Muhammad Ali Khan, 
who as a Subordinate Judge found in plaint- 
iffs’ favour and decreed their claim and as an 
Assistant Collector dismissed the revenue suit, 
instituted by the proprietors of the holding. 
Both judgments were delivered on the same 
date, viz.,on 24th July 1906, and in each case 
an appeal’ was preferred, t.e., by the pro- 
prietors to the Collector of Lahore, and by 
the donor and the donees to the Divisional 
Judge al Imhore. The decision of the First 
Court in the Civil suit was upheld in appeal 
on 16th January 1907, but its decision in the 
Revenue suit was reversed by the Collector, 
who on 6th March 1907, decreed the claim 
witha reservation that the decree will notaffect 
Bhag Singh’s right to hold the tenancy. The 
present appeal was filed two days later, t. e., 
on 8th March, by Bhag Singh and his donees 
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against the plaintiffs, who are found to be 
collaterals, and against the proprietors of the 
holding. 

It was not contested at the hearing that 
the plaintiffs were not collaterals of Bhag 
Singh or that the property was not ancestral 
as claimed, but it was contended :— 

(1) that the proprietors of the holding 
having successfully challenged the 
gift, the suit by the reversioners was 
not maintainable ; 

(2) that no custom applicable to the 
parties was proved which would render 
the gift in question invalid against 
plaintiffs as reversionary heirs of the 
donor. 

Didaru v. Banna (1) was relied upon’ to 
support the first contention, and with reference 
to the second it was argued that the parties 
were not agriculturists by caste being 
Chimbas, that it was not proved that they had 
adopted the custom of agriculturists in 
matters of ancestral property, that the onus 
lay on plaintiffs to prove that by custom 
Bhag Singh was incompetent to alienate his 
share in the joint occupancy holding, and 
finally Kasim v. Hasham (2), Gopal Singh 
v. Sukha Singh (8), Jowahir Singh v. Yaqub 
Shah (4) and Atar Singh v. Prem Singh (5) 
were referred to support the second conten- 
tion. For the respondents the validity of the 
first contention was conceded, but on the 
second point it was urged that the parties were 
proved to have adopted agriculture as their 
sole occupation since several generations, that 
they were village kamins who would naturally 
adopt the custom of the proprietary body of 
the village; and that under the circumstances 
there was a very strong initial presumption 
that they have adopted agricultural customs in 
matters of alienation, and the onus, therefore, 
lay on the donor that he was competent to 
gift ancestral property in favour of his 
daughters sons. Kaka v. Ranjit Ningh (6), 
Ram Mal v. Mussammat Miran (7), Pir 
Bakhsh v. Mussammat Amir Bibi (8), Rajada 
v. Lehnu (9) and Sher Muhammad v. Fatteh 
Din (10), quoted in the judgment of the First 
Court, were cited to support the argument. 
Despite the concession made by the pleader 


for the respondents, a concession which was, 
(1) 81 P. È 1896,F. B. (6) 51 P. R. 1901. 
(2) 39 P R 1906. (7) 80 P. R. 1896. 
(3) 58 P. R. 1906. (8) 17 P. R 1885. 
(4)5 P, R 1908. (9) 96 P. R 1905. 
(5) 12 P, R, 1908. (10) 6 P. R. 1902, 


. question is not 
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however, subsequently withdrawn as regards 
the first contention, we are of opinion that 
neither contention is maintainable or deserves 
to prevail. 


The facts already stated show distinctly 


that at the time when the Civil suit was 
instituted by the plaintiff the gift ın question 
had not been challenged by the landlords. 
Assuming, therefore, that the reversionary 
heirs arc not entitled to sue for protecting 
their reversionary interests, in case the aliena- 
tion is challenged by the landlords, the 
assumption would not evidently apply toa 
- ease like the present, where the landlords had 
actually stood aside until the suit was insti- 
tuted in Court by the reversionary heirs. It 
would really be an anomaly were it held that 
a suit already instituted on proper cause of 
action (assuming that the reversioners have 
the right to sue) should be defeated, because 
subsequent to its institution the landlord has 
elected to challenge the gift. If this view 
were conceded, a decree already obtained by 
the reversioners might be nullified by the 
landlord electing to challenge the alienation 
at the last stage of the hearing of the appeal 
filed by the alienee. The view contended for 
is, therefore, obviously untenable both on legal 
and equitable grounds. 

But moreover there is no real authority to 
justify the assumption that when an aliena- 
tion by an occupancy tenant is challenged by 
the landlord, the reversioners are debarred 
from suing to protect their reversionary 
interests 1f they have any. The point in 
exactly covered by any 
authority. Didaru v. Banna (1) was a case 
of sale of occupancy rights to the landlord, 
and ıt was held by the Full Bench that a suit 
by the reversioners to challenge the sale was 
not maintainable. A similar view was 
maintained by a Full Bench in Nihal Singh 
v. Khazan Singh (11), where the sale was in 
favour of one out of seweral landlords. 

A reversioner’s right, however, to challenge 
the alienation when made in favour of a 
person other than the landlord was acknowledg- 
ed and.recognised by Full Bench judgment in 
Karam Din v. Sharaf Din (12), and it was 
held that the reversioner as well as the 
landlord had the right to challenge an 
unauthorized alienation provided the former 
had the right by custom to contest the aliena- 
tion, 

(11) 24 P, R, 1902, F. B. (12) 89 P. R. 1808, F. B, 
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In Mukarrab v. Fatta (18), the suit by a 
reversioner to contest an alienation of occu- 
pancy right was actually decreed. The same 
was the resultin Gulab v. Mussammat Jioni (14) 
— (a case of gift by an Arain to his daughter’s 
gon)—andin Puran Chand v.Mahesha (15) and 
Hari Ohand v. Dheru (16), although in Puran 
Ohand v. Mahesha (15) the mortgage waa -` 
fonnd to have been effected with consent of 
the landlord. In Faiz Bakhsh v. Ditta (17), 
the suit was dismissed on the ground that 
the reversioners had failed to prove a custom 
authorizing them to sue to set aside the 
ahenation. In these cases the alienations 
were obviously either in favour of the land- 
lord or were made with his consent, or he was 
found to have stood aside and taken no action. 
These cases are, therefore, inapplicable to the 
present dispute, where the alienation is 
actually challenged by the landlord, who has 
moreover sued and obtained a decree already. 
Viewing the question, therefore, in the light 
of general principles and. apart from authori- 
ties, which, as shown already, are inapplicable, 
it does not appear to us that there exists any 
valid grounds or sound reasons for holding 
that a reversioner is debarred from suing to 
protect his reversionary interest against an 
alienation of occupancy rights merely because 
such alienation has also been challenged by 
the landlord as an invalid alienation. As 
recognized by the Full Bench judgment in 
Karam Din v. Sharaf Din (12), and by a long 
course of decisions of this Court, a reversioner 
of an occupancy tenant is certainly possessed 
of an independent interest, which, -when he 
is the next heir, may entitle him by custom 
to question the alienation and to sue for pro- 
tecting his reversionary interest. Tho right 
jg not directly conferred by the Tenancy Act, 
but may notwithstanding be proved to exist 
under the Customary Law, independently of 
the provisions of the Act. It may be as has 
been held that the right is not enforceable 
against the landlord when the sale is effected 
in his favour on the ground that the occupancy 
tenure is held to have been extinguished by 
the sale. But when the right is not so 
extinguished and is proved to exist by custom, 
why should it be held that the reversionary 


heir is incompetent to protect his own interest 
1 88 P R. 1896. A i 
(14) 49 P. R 1899 
(15) 69 P. R. 1900. ia 
(16) 12 P R 1904. Se 
Q7) NSP. WAB, < 01e aya i 
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against the alienation merely because the 
landlord elects to enforce his own remedy 
under the Tenancy Act. The twvoremedies exist 
side by side and are quite compatible and no 
way inconsistent with each other. The aliena- 
tion is void against the landlord under section 
60 of the Tenancy Act, and if he chooses ho 
can sue to protect his own interest. But this 
is all that he is entitled to claim under the 
provisions of the Act. Even if successful the 
decree passed in his favour cannot affect the 
future succession to the occupancy holding. 
When the alienor dies, the landlord by reason 
of his decree would not be competent to step 
in and claim the holding if there exists a 
reversioner who is entitled to succeed under 
section 59 of the Tenancy Act. The decree 
passed in favour of the landlord does not, 
therefore, settle the future succession to the 
holding, and å fortiori cannot affect the rever- 
sioner’s present, right to protect his reversion- 
ary interest and claim a declaration that the 
alienation made hy the holder of the tenure 
shall not affect his reversionary interest after 
the death of the alienor. Thisis exactly the 
form and essence of the present sunit, and it 
is inconceivable why it should be held that 
the suit is unmaintainable because the land- 
lord has elected to enforce his own remedy 
under the Tenancy Act. If the contention 
raised were accepted, it would result in a pure 
anomaly. When the tenant dies, a suit for 
possession by the landlord would be met by 
the plea that he was not entitled to sue as the 
tenancy had not lapsed under section 59, there 
being in existence male collaterals entitled to 
succeed. To a suit for possession by the 
reversionary heirs the reply would be that 
they were incompetent to contest the gift 
becanse the landlord had challenged it, and 
they were, therefore, not entitled to receive or 
recover possession. Such an anomalous and 
palpably unjust result could not have been con- 
templated by the Tenancy Act, and it is 
opposed on the face of it to rules of justice, 
equity and good conscience. We are, therefore, 
not prepared @o accept the validity of the first 
contention and we hold that the plaintiffs are 
competent to contest the gift though ıt has 
been challenged successfully by the landlord 
in the Revenue suit. 

As regards the second contention, it is 
clear on the facts that the family has owned 
the tenancy in dispute for the last two 
hundred years, Jt is a large holding con- 
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sisting of over 1,600 kanals of land, and there ` 
isno room for doubt that agriculture has 
formed the sole occupation of the family for 
several generations. The proprietary body 
are Jats and the parties who are Chimbas by 
caste are described as Chimbas Got Gil in the 
lst Settlement Records and as kamins in the 
later Settlement Records. There is thus a 
natural presumption under the circumstances 
that they have adopted the custom of their 
masters, the proprietors of their village, with 
whom they probably settled as village menials, 
and by whom they were given the land in 
which they have since acquired the occupancy 
status. 

This presumption is specially strong in the 
present case as the property in dispute is 
agricultural land and agriculture is found to 
be the sole source of sustenance followed and 
adopted- by the family for the last two 
centuries. They have not changed or aban- 
doned their caste which was impracticable 
though apparently an attempt to change the 
caste was made at the time of the first 
Settlement. But by abandoning the proper 
calling of their caste and adopting agriculture 
as their occupation they have drifted inside 
the fold of agricultural tribes andmay well be 
presumed to follow their customs in matters 
relating to alienation of landed property; 
customs which owe their origin to possession 
of land and are in the main the necessary 
incidenta of agricultural occupation. In this 
respect the parties though Chimbas by caste 
are hardly distinguishable from the Jats, 
whom they originally served, and with whom 
they probably settled in the village. They 
occupy a lower status in the. scale of social 
economy, but stil form part members of an 
agricultural community, which doubtless 
admits of various grades and are, therefore, 
presumably governed by same or similar 
custom in matters relating to alienation of 
landed ancestral property. This view is 
amply supported by several cases quoted by 
the Lower Courts. Kaka v. Ranpit Singh (6) 
was a case of Lohars of Jamsher in the 
Jullundur District. The parties in Ram 
Mal v. Mussammat Miran (7), were Telis of 
Lahore City. Pir Bakhsh v. Mussammat 
Amtr Bibi (8), was a case of Chimbas of 
Gujranwala District. In Rajada v. Lehnu 
(9), the parties were Jhiwars of the Hoshiar- 
pur District. Sher Muhammad v. Fatteh Din 
(10), was a case of Rawals of Kangra District 
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and Kasim v Hasham (2) was a case of Lohar 
Tukhan of the Gujrat District. 

In all these cases relating to village 
kaming customary law was held to apply as 
regards power to alienate landed ancestral 
property. The cases quoted for appellants 
relating to Koreshis, Khatris and Brahmans, 
viz., Jowahir Singh. Yaqub Shah (4) Altar Singh 
vı Prem Snigh (5), Gopal Singh v. Sukha 
Singh (8), stand on an entirely different 
footing, though even in the last case agricul- 
tural custom was held to govern Brahman 
Sikhs who had abandoned the Brahmanical 
thread and. had for generations past followed 
agriculture as their main occupation. We, 
therefore, hold in concurrence with the Lower 
Courts that the parties to the present case 
are presumably governed by agricultural 
custom and that Bhag Singh had not an 
unrestricted power to alienatelanded ancestral 
property. It makes no difference that the 
property alienated in the present case isa 
share in the occupancy holding and not pro- 
prietary right. Faiz Bakhsh v.-Ditta (17), 
Karam Din v. Sharaf Din (12), and Hari 
Chand v. Dhera’ (16), were referred to at the 
hearing to support either side, but it is 
unnecessary to discuss these cases as the 
matter is now settled by the Full Bench 
judgmentin Abdulla v. Allah Dad (18). It was 
held there that the initial onus in such suits 
is on the plaintiff. “ But when he has proved 
first that he is entitled to succeed to occupancy 
rights on the death of the occupancy tenant, 
and secondly that had: the subject-matter in 
question been a proprietary right instead of a 
right of oceupancy he could have maintained 
the suit, the onus will be shifted and it will 
be upon the person who asserts that no such 
custom obtains as to occupancy rights to 
prove that contention.” 

It is conceded in the present case that 
plaintiffs are entitled to succeed under the 
Tenancy Act on death of Bhag Singh, donor, 
ani we have held that the parties ara pre- 
sumably governed by custom of agricultural 
trib23 and that Bhag Singh had not an 
unrastricted power to’ alienvte ancestral land- 
ed property. It is clear, therefore, that had 
tha subjett-matter in dispute been a pro- 
prietary right instead of aright of occupansy, 
the plaintiff would be competent to contest 
the alienition, The onus, therefore, was 
shifted and it lay upon tho defendants to 

(18) 98 P. R. 1907, F, B, 
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prove that no such custom obtains as to` 
occupancy rights. This they have failed to 
prove, and practically it was impossible to 
prove as the alienation in question is the first 
instance in the village of an alienation of 
occupancy right. The gift in question 
is doubtless in favour of a daughter's 
son, but that circumstance is again of no 
avail to the defendants and does not in 
any manner improve their case. A daughter's 
son is not an heir under the provisions of 
the Tenancy Act, and there is no proof on 
the record that a gift in favour ofa daughter's 
son is sanctioned by Jat custom or special 
custom of the caste of the parties. The 
parties being presumably governed by custom 
of agricultural tribes, the initial presumption 
lay against the validity of any such gift in 
the presence of near vreversioners as the 
plaintiffs are. The onus, therefore,lay on the 
defendants to prove that the gift was autho- 
rized by custom and this they have failed to 
discharge. We, therefore, feel constrained to 
hold that the gift in question is invalid and 
shall not affect plaintiffs’ reversionary rights 
on death of Bhag Singh. But we consider it 
would be equitable to leave the parties to 


“bear their own costs in the cage as it is the 


first instance of alienation of occupancy rights 
in the village and the gift is invalidated by 
reason of a presumption natural and reasonable 
under the circumstance, but still a presump- 
tion and not actual proof that the parties, 
though non-agriculturists by caste, are 
governed by custom of agricultural tribes in 
matters relating to alienation of ancestral 
landed property. We, accordingly, dismiss 
the appeal. but direct that the parties do bear 
their own costs throughout. 

Appeal dismissed. 
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A banker, in the ordinary course of his trade, is 
entitled to use moneys paid into his bank as his 
own, unless there is a direction to the contrary. If 
he réeesives money as trustee he is not entitled to 
mix it with his own, and, if having received it as 
a trustee and spent it as his own, tho banker fails, 
the creditor can recover it out of the banker’s general 
assets s 

‘A trust is created whero the banker is to collect 
and remit the money but not where he is to use 
and repay. 

In re Hallett’s Estate, 13 Oh. D. 696, 49 Ch. 416; 42 
L T7421; Foley v. Hill, 2H. L, 28, Dale’s Oase, 11 Ch. 
D. 772. In re Brown Ev parte Plitt, 60 L T. R. 397, 
South Australtan Insurance Co, v. Randell, L R. 8 
P. C. 101, referred to. 

A cnstomer sent a cheque in his favour to a 
bank and asked thom to receive the amount in fixed 
deposit for a certain period together with another 
sum which he would remit on receiving their ac- 
kuowledgment The latter sum waa never remitted. 
Held, that the bank did not hold the amonnt 
of the cheque in trust for tho customer, although the 
money could not be regarded as having been placed 
in fixed deposit, payable only after the limited period. 

Foley v, Hill, 2H L. 28, Devaynes v. Noble, Slech’s 
Case,1 Mer. 580 at p 568, Burdick v Garrick, (1889-70) 
5 Ch 233 at p. 240, 39 L J. Ch. 369, relied upon. 


Original Side Appeal No. 1 of 1908, 
presented against’ the order and judgment 
of Sir Arnold White, Chief Justice, in 
the exercise of the jurisdiction of the Court 
for the Relief of Insolvent Debtors at Madras 
in Petition No. 181 of 1906. 


D. M. O. Downing, for the Appellant. 

K. Ramanath Shenat, for the Resporident. 

Judgment.—This is an appeal from a decree 
of the learned Chief Justice sitting as Com- 
missioner in Insolvency. 

The facts-of the case are as follows :— 

On the 12th October 1906 Mr. G. Smith 
wrote to Messrs. Arbuthnot & Co., Madras, 
enclosing a cheque in his favour on the 
National Bank of India for Rs. 627 and 
asked them to receive the amount in fixed 
deposit together with Rs. 573 which he 
would remit on receiving their acknowledg- 
ment—the whole amount to be treated as a 
fixed deposit for one year payable to Mr. G. 
Smith and Mrs. F. Smith, either or survivor. 
Onthel3th October 1906, Messrs. Arbuthnot 
& Co. wæte in reply acknowledging the 
cheque, and stating that on receipt of the 
farther sum they’ would, as desired, place 
the total amount of Rs. 1, 200 ‘in fixed deposit 
for 12 months, and issue and send Mr. 
Smith their receipt therefor in favour of 
' himself and Mrs. F. Smith, either or sur- 
vivor, Mr. Smith did not at once remit 
the balance, and before. he had done Bo, 
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Messrs. Arbuthont & Co. became insolvents. 
Mr. G. Smith now claims -to be repaid the 
Rs. 627 out of the general assets in the 
hands of the Official Assignee, and his claim 
has been allowed by the learned Commissioner 
on the ground that Messrs. Arbuthnot 
&. Co. held the Rs. 627in a fiduciary capacity. 
Now, if Messrs. Arbuthnot & Co. received 
the sum in question in a fiduciary capacity 
and were under a duty to keep it separate 
from their own moneys and not to use it, 
then even though they in fact mixed it with 
their own moneys, it can no doubt be re- 
covered out of the general assets of the 
insolvents on the principle explained by 
Sir George Jessel in In re Hallett’s Estate (1), 
that where a person mixes money which it 
was his duty to keep separate, with his own 
moneys and afterwards fails, the unspent 
balance in his hands must be taken to include 
the money which it was his duty to keep 
separate and not to use rather than the 
money which he had the right to dispose 
of. Accordingly, it was held by the Court 
of Appeal in that case that on the facts in 
Dale's case (2) where a cheque was sent to 
n bank with instructions to collect and remit 
the amount, and the bank collected but did 
not remit and afterwards failed, the proper 
decision would have been to allow the re- 
mitting creditor to recover the whole pro- 
ceeds of the cheque out of the general assets 
and that the actual decision in that case 
was wrong. Similarly, in In re Brown 
Ex parte Pluitt (3), where a’ banker was 
instructed to collect a cheque and hold the 
proceeds on trust and the bank failed, it was 
held that the full amount of the cheque was 
recoverable out of the general assets. It 
must, however, be borne in mind in con- 
sidering this case that a banker who receives 
money as a trustee is not entitled to mix 
it with his own and use it, and this is why 
it is in accordance with the principle ex- 
plained in In re Hlallett’s state (1). In 
Foley v. Hill (4), Lord Brougham, at page 
44, points out that, if a banker were a 
trustee he could not use the trust money 
as his own without a breach of trust, and 
in The South Australian Insurance Company, 


v. Randell (5) it was held by the Judicial 
es BRD) 13 Ch. D. 696; 40 Oh. 415; 42 L.T. 421, 
2) (1879) 11 Ch. D. 772, 

(8) 60 L. T. RB., 897. 

(4) 2 F. L. 28. 

(5) (1869-70) 8.P, O, 101. ... 
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Committee to be an indelible principle of 
trust property that a trustee can never make 
use of it for his own benefit. Mr. Heber 
Hart in his book on ‘Banking’, 2nd edition, 
page 485, quotes Cane, J., who decided Jn re 
Brown Ez parte Plitt (3), as having observed 
during the argument “where the debtor 
(the banker) is to collect and remit, there 
is confidence and trast. Where the debtor 
is to use and repay on demand there is no 
trust.” The question in the present case 
appears to resolve itself into this. Upon 
what terms did Messrs. Arbuthnot & Co. 
hold the Rs. 627 collected by them pending 
the receipt of the balance when the whole 
sum was to be placed on fixed deposit. 

We think the case must be dealt with as 
the learned Commissioner has dealt with 
jt on the footing that Messrs. Arbuthnot & 
Co. mixed the proceeds of the cheque with 
their own moneys, as there is no evidence 
to the contrary, and the statement made 
by the Official Assignee at the hearing that 
the proceeds were carried to a suspense 
account ig not in any way inconsistent with 
such a mixing. We also agree with thelearned 
Commissioner that this sum of Rs. 627 
cannot be regarded as having been placed 
in fixed deposit so as to disentitle Mr. Smith 
to withdraw it before the expiry of the fixed 
period or to enable him to claim interest 
on it; but does it follow that becanse it was 
not held by Messrs. Arbuthnot & Co. on 
fixed deposit, they were not 
use it as their own, but were under a duty 
to keep it separate from their own moneys 
until they received the balance and placed 
the whole sum on fixed deposit so as to 
render the doctrine of In re Hallett’s Estate 
(1) applicable?, The learned Commissioner 
has in effech answered this question in the 
affirmative by finding that this money was 
held by Messrs. Arbuthnot & Co. in a 
fiduciary character, and not in such circum- 
stances as to give rise to the ordinary re- 
lation between banker and customer. Now, 
it is to be observed that Mr. Smith’s letter of 
12th October 1906 says nothing as to the 
manner in which thé proceeds of the cheque 
were to be dealt with after collection, pend- 
ing the remittance of the balance to make 
up the Rs. 1,200. After that time it was, of 
course, to be used by Messrs. Arbuthnot & 
Co. as their own; but even before that time it 

js contended for the appellant on the 
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authority of Foley v. Hill’ (4), that Messrs. 
Arbuthnot & Co. were entitled to use it 
and that the relations of Mr. Smith and 
Messrs. Arbuthnot & Co. in respect to it 
were merely those of debtor and creditor. 
In that case, Lord Cottenham, L.C., says 

money, when paid into a bank, ceases 
altogether to be the money of the principal; 
it is then the money of the banker, who is 
bound to return an equivalent by paying a 
similar sum to that deposited with him 
when he is asked forit. The money, paid 
into the banker’s, is money. known by 
the principal to be placed there for 
the purpose of being under the control of the 
banker; it is then the banker's money.” 
In an earlier case (Devaynes v. Noble 
Slech’s Oase (6)), Sir William Grant, M.R, 
had laid it down, generally, that money 
paid into a banker’s becomes immediately 
a part of his general assets and he is merely 
a débtor for the amount; and in the later 
case of Burdick v. Garrick (7), Lord Hather- 
ley, L.C., after citing Foley v. Hill (4), 
observes “a mere banker who takes charge of 
his customer's money is not in any fiduciary 
relation whatever to him with vespect 
to the particular coins or notes deposited, 
because it is the ordinary course of trade 
to make use of them for his own profit. He 
does make use of them, and he invests the 
money deposited with him, and his customer 
does not require from him those very coins 
or exchequer bills which he deposited with 
him.” The effect of these authorities which 
are not referred to in the learned Commis- 
sioner’s judgment is, if we understand them 
rightly, that in the ordinary course of his 
trade a banker is entitled to use moneys paid 
into his bank as his own unless, of course, 
there is what amonnts toa direction to the 
contrary as in the two cases referred to in 
the learned Commissioner’s judgment. We 
cannot find any such direction in Mr. Smith's 
letter of the 12th October 1906, which 
merely says “I request you will be good 
enough to receive the amount in fised deposit 
together with Rs. 573 which I shall remit 
no sooner I receive an acknowledgment for 
the enclosed.” Under these circumstances, 
we are constrained with great respect to 
differ from the conclusions arrived at by the 
learned Commissioner that the moneys in 

(6) 1 Mer., 580 at p. 240. 

(7) (1869-70) 6 Ch, 298 at p. 240;89 L. J, Oh, 369, 
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question were held by Messrs. Arbuthnot 
& Co.ina fiduciary capacity and we must 
set aside the learned Commissioner's order 
and dismisa the application. We also set 
aside the order as to costs but do not consider 
it necessary to make any fresh order. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
Ssconp Crvm Appear No. 603 or 1907. 
April 2, 1909. 
Present :—Mr. Jutice Sharfuddin and 
f Mr. Justice Coxe. 
KANAI PROSAD BASU—DEFENDANT 2— 
APPELLANT = 
VETS 
JATINDRA KUMAR ROY CHOWDHURY 
AND ANOTHER, PLAINTIFFS, AND 
DEFENDANT 1——RESPONDENT. 2 

Contract Act (IK of 1872), s 188—Surety—Vari- 
ance in terms of contract—Breach of contract--Discharge 
of surety. 

The breach of a contract is not a variation of it. 
Hence a breach of the contract between the principal 
and the creditor without the surety’s consent does not 
discharge the surety 

Therefore, where the terms of the contract between 
a samindar and his Tahsildar were to the effect that 
as long as the Tahsildar did not make over the cash 
with him of any year he should not be able to take up 
the collechon.work for the following year, and the 
Tahsildar did not render accounts for 1808, but not- 
withstanding that omission continued to realise rent 
for 1808 and defalcated some money. 

Held, that the surety of the Tahsildar was liable, as 
the mere fact that the samindar did not enforce the 
remedy immediately, did not amount to a variation 
of the original contract under section 138 of the Con- 
tract Act. 

Appealfrom the decree of the Sub-Judge of 
Rungpur, dated November 26, 1906, affirming 
that of the Munsif of that place dated July 
80, 1906. : 

Babus Bido Nath Dutt™and Hem Ohandra 
Mitra, for the Appellant, 

Babu Brojendra Nath Ohatterj, for the Re- 
spondents. 

Judgment.—This was a suit for accounts 
by the zamind&ir against the Tahsildar and 
one Kanai Prosad Basu, who stood surety for 
the due performance of the Tahsildar’s duties. 
The Courts below have decreed the snit and 
the surety appeals The ground of the appeal 
is that as the contract between the zamindar 
andthe Tahsildar was varied, the surety was 
discharged- from liability by section 188 of 
the Contract Act... The terms of the contract 
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to which reference has been made are as fol- 
lows:—“ As long as I do not make over the 
tahsil in my jimba on clearing my ntkash of 
any year to your satisfaction, I will not be 
able to take up the work of realizations and 
collections from the said mahale for the fol- 
lowing year.” It is said that the Tahsildar 
did not render accounts for the year 1308; 
but notwithstanding that omission continued 
to realize rent for 1809. We do not think 
that this amountedto a variation ofthe contract. 
The breach of a contract is not a variation of 
it. Under the contract it was stipulated that 
if the accounts were not rendered the Tahsildar 
should pay 50 Rupees a year an the cost 
of having them” prepared. Doubtless also 
the zamindar had other remedies. He conld 
probably dismiss the Tahsildar or take the 
work away from his hands. But the mere 
fact that he did not enforce any of these 
remedies immediately, did not amount in our 
opinion toa variation of the original con- 
tract. The original contract remained the 
same. Ifthe Tahsildar committed a breach 
of the contract by realizing rent for 1809 the 
gamindar was able to enforce the original 
contract and the remedies which he had under 
it. Itis not stated thatthe zamindar and 
the TahsHdar ever met together and came to 
any agreement on the subject. All that 
happened was that the Tabsildar to a cer- 
tain extent broke his part of the contract 
and the zamindar did not immediately enforce 
his remedies under it. : 

It is argued thatthe surety might in this 
way become liable for the defalcations of 
several years, althongh it was original- 
ly intended that accounts should be completed 
and rendered at the end of each year. But 
the security was limited to a fixed amount 
and it could at any time have been revoked 
by the surety. 

In our opinion there was no variation in 
the contract between the parties and we think, 
therefore, that the decisions of the Courts below 
were right and that this appeal mist be dis- 
missed with costs. 

Appeal dismissed. 
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MADRAS HIGH COURT. 


Sxoonp Cryin Arrear No. 1502 or 1905. 
March 24, 1909. 


Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 


KANDASAWMY MUDALI AND OTHERS— 
` APPRLLANTS 
Verses 
SABRAYA MUDALI AND OTHERS—- 


RESPONDENTS. 
' Public Highway—Religious processions—Right of 
public to use highway for processtons—Customary right 
of a particular sect to use a highway n derogation of the 
rights of another sect—Special damage—-Mamtainability 
of sutt— Performance of ceremonies entitling one sect to 
nse highway to the exclusion of another sect. 

The right to goin procession through streets at- 
tended with music, &c., is a natural right inherent 
in every subject of the state and no user is necessary 
to the creation of such right. 

The adherents of any particular religious sect can- 
not prevent the adherents of another religious sect 
from carrying on a religious procession, or from as- 
sembling for public worship in public streets on the 
ground that such worship had not hitherto been car- 
ried on or that it was opposed to religions feelings. 
Vijiaraghava Chariar v. Emperor, 26 M 654, distin- 
guished. 

Muthialu Chetti v. Bapum Serb, 2 M.140 at p. 
141, Parthasaradi v Chinnakrihna, 5 M. 304 at p 
809, Sundram v. The Queen and Ponnusamt y The 
Queen, 6M 208, Sadagopachaiiai v A, Rama Rao, 26 M. 
376, Sadagopachariar v. Krishnamoorthi, 80 M. 185 at 
p. 190, referred to. 

The performance of any religions rites or ceremo- 
nies by any sect or class of persons does not entitle 
them to appropriate a public street or any portion 
thereof for their religious processions or worship. 

Thongh no action hes for the obstruction of a roli- 
gious procession along a highway in the absence of 
special damage, yet where an order has been pasted 
by a Magistrate, restraining such procession from pass- 
ing through a public strect, at the instance of one 
party, the other party is entitled to bring a suit for do- 
claration of their rights. Satku valad Kadır Sausare v. 
Ibrahim Aga valad Mirra Aga, 2 B. 457, Kazi Sujaudin 
y. Madhavdas, 18 B. 698, distinguished. Koon: Meera 
Sahib y Mahomed Meera Sahib, 30 BL 15, referred to , 


Second Appeal against the decree of the 
District Court of Chingleputin A. S. No. 27 
of 1905, presented against the decree of tha 
Court of the District Munsif of Ponamalli 
in O. S. No. 439 of 1908. 

T, R. Ramachandrayar, for the Appellants. 

P. R. Sundaram Aiyar, for the Respondents. 

Judgment.—The suit is brought for a 
declaration that the plaintiffs, the trustees 
of the Subramanyan Koil temple, are entitled 
to take their idols in procession through the 
Koothadum Pilliar Koil and Jayaram Chetty 
Streets of Saidepett. The plaintiffs plead that 
it has been customary to carry these idols in 
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procession. through these streets and they 
contond that even independently of custom 
they are entitled to do so as the streets are 
publie strects. An order passed by the 
District Magistrate under section 144 ofthe 
Criminal Procedure Code restraining the 
plaintiffs from carrying their idols in proces- 
sion through these streets is the cause of 
action alleged. The defendants Nos. 2 to: 4, 
the trustees of the Karani temple, plead that 
the Koothadum Pilliar Street belongs to that 
temple and to the owners of the houses on 
either side of it. Similarly. defendants Nos. 6 
to 9 plend that Jayaram Chetty Street belongs 
to the Perumal temple of which they are 
trustees and to the owners of the houses on 
either site of the street. Both of them deny 
that they are public streets, they deny the 
custom set up on behalf of the plaintiffs and 
they also maintain that itis against the 
Sastras and law to allow the trustees of the 
Subramanyan temple to carry the idols in 
procession through these streets.. 

Both the Courts have found that the streets 
are public streets. They have also found that 
the plaintiffs have not established any 
custom of carrying the idols of their Sub- 
ramanyaswamy temple in procession along 
these two streets in question, although they 
may have done so on special occasions. The 
Munsif further held that even if itis a 
public street, yet the plaintiffs have no right 
at common law to carry their idol in proces- 
sion through the pnblic streets or to use such 
streets for the purpose of religious worship 
when the idol is carried in procession. This, 
of course, involves the result that the defend- 
ants, the trustees of the other temples, also 
have not the right to use those streets-for the” 
religious processions of their ownidols. It 
was also held by the Munsif, that even as- 
ruming that the plaintiffs have got this right, 
still, as no special damage has been proved, 
the suit is not maintainable. On appeal the 
Judge disagreed with the Munsif on both 
the questions, which he had decided against 
the plaintiffs. He found thatthe plaintiffs 
are entitled to maintain the suit, though no, 
special damage has been proved. He further- 
held that ordinarily the trusteesand the other 
persons interested would be entitled to use a 
common highway to carry their idola in 
religious processions. But he was further 
of opinion, if we have correctly understood 
his argument, that festivals and processions in 
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Hindu temples are governed by rules laid 
down in'the various agamas (sacred writings 
of the Hindus in regard to ceremonials) and 
as itis laid down in the agamas that, when 
an utsavam festival is to take place certain 
ceremonies, such as navasautht have to be 
performed and that another deity should not 
be carried in procession within those streets 
so along as the effect of that ceremony is 
believed to exist, and the defendants trustees 
having performed navasatuht in these streets 
the plaintiffs ought not to be allowed to take 
their idols in procession. On this ground he 
dismissed the plaintiffs’ claim. In appeal it 
was contended before us that the Judge’s 
decision is opposed to the various decisions of 
this Court and the right of the plaintiffs to 
use a public highway for religions proces- 
sions must be recognised. 

As to thespecial ground which the judge 
has relied, we.may observe that the ‘grandha’ 
which has been relied on is not shown to be 
of any authority whatever and the defence 
witness examined is really uot an expert 
witness. We attach no value, therefore, to 
the evidence of this witness, the Gurnkkal, 
or to the grandha, Exhibit XVIII. But what- 
ever may be the value of that grandha, we 
are of opinion that it has now been settled 
by a course of decisions, with which we agree, 
that the right claimed by the plaintiffs ought 
to be upheld. 

‘We proceed to refer to those decisions as it 
has been earnestly pressed upon us by Mr. 
Sundara Iyer that a decision to that effect 
would be entirely opposed to the customary 
law of this country. 

In Muthialu Ohetti v. Bapun Saib (1), the 
rule of law is stated in these terms.: “It 
is a right recognised by law that persons 
may for alawful purpose, whether civil or 
religious, use a common highway by parad- 
ing it attended by music, so that they do 
not obstruct the use of it by other per- 
sons.” And passing in procession attended 
by music is stated to be one of those pur- 
poses and it was further observed that “ if 
the processio be of a religious character 
the prohibition of it may be an interfer- 
ence with the free exercise of religion.” 

Similarly in Parthasaradt v. Ohinnakrishna 
(2), it is decided that “ persons of whatever 
sect are entitled to conduct religious pro- 
cessions through the public streets, so that 
(1) 2M. 140 at page 141, (2) & M. 304 at page 309. 
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they do not interfere with the ordinary 
use of such streets by the public and 
subject to such directions as the Magis- 
trates may lawfully give to prevent ob- . 
struction of thoroughfare or breaches of 
the public peace. 

In the Salem case, Sundaram v. The Queen 
and Ponnusami v. The Queen (3), which was 
heared by a Bench of three Judges, it was 
pointed out that as long ago as 1857 the 
right to go in procession through certain 
streets attended with music, etc., was held 
to be a natural right inherent in every sub- 
ject of the State and that user was not neces- 
sary to the creation of such a right. With 
reference to the privileges claimed on the 
ground of caste or creed the Chief Justice in 
that judgment observed “that they” (the 
privileges claimed) “had their origin in 
times when a state religion influenced 
the public and private law of the country 
and are hardly compatible with principles 
which regulate British Administration, the 
equal rights of all citizens and the neutrali- 
ty of the state in matters of ‘religion’. 
He also pointed ont that the “ prejudices of 
particular sects ought not to influence the 
law.” The other two learned Judges agreed 
with the Chief Justice. Then in Sadago- 
pachariar v. A. Rama Rao (4), the same conten- 
tions were put forward as are now raised 
before us and the proposition that the right 
to conduct religious procession through pub- 
lic streets, with the qualifications already 
stated, is a right inherent in every person was 
again re-affirmed. and it was held that a suit 
based upon an alleged immemorial usage and 
custom for a declaration that the plaintiffs 
had a right to claim that no procession of any 
deity venerated by the sect to which the de- 
fendants in that case belonged should take 
place in any street of the village was un- 
reasonable. That decision went on appeal 
to the Privy Council and was affirmed in 
the case of Sadagopa Ohariar v. Krishna- 
Moorthy Rao (5), where their Lordships said 
that as the streets in question were public 
streets “all members of the public have 
equal rights in them” and disallowed the 
contentions of the appellants that they had 
either by immemorial usage or custom any 
right to prevent the worship and proces- 
sion of any alien deity in those streets, 


(3) 6 M. 203. (4) 26 M. 376. 
(5) 30 M. 185 at page 190, 
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We are of opinion ‘that these decisions 
have conclusively settled the question that 
has been raised before us by the appellants. 
The defendants plead that custom must be 
followed. They contend that it was custom- 
ary for their idols alone to be carried in 
procession and as a procession of the Sub- 
yamanyaswamy is an innovation not sanc- 
tioned by the Sastras it ought not to be 
allowed. This claim cannot be distinguish- 
ed in principle from the similar claim 
advanced on behalf of the Muhammadans 
in the Salem cases when they asked for 
“the prohibition of Hindu religious processions 
past their mosque with music, etc. It is 
identical with that advanced inthe cases re- 
ported in Parthasuradi v. Ohinnakrishna (2) 
and in Sadagopachariar v. Ram Rao (4) 
In the case reported in Parthasaradi v. Ohinna- 
krishna (2), it appeared that the Court 
had decided, following the Opinions of 
Pandits, that it was contrary to custom to 
allow a pagoda to be erected by one sect or 
religious processions to be carried on, if 
such worship was opposed to the feelings 
generally of the people of that village and 
they had accordingly prohibited the Vadagalis 
from instituting any public worship within 
the usual range of the processions conducted 
“in connection with the worship of the Ten- 
galai Temple. When the matter was again 
brought into controversary in 1881, it was 
also found by the Munsif that the recital 
‘of repugnant mantrams by those who claim- 
‘ed such right of worship would seriously 
inconvenience and pain the worshippers at the 
older temple, yet the claim to interdict pro- 
cessions was disallowed, though based ona 
usage, which has been enforced by the 
highest Court fora long time. The case in 
Sadagopachariar v. Rama Rao (4), is similar. In 
both that case and in the case in Parthasaradé 
Ohinnakrishna (2) immemorial usage and 
-custom were pleaded and the claim that 
was upheld by the Courts was found to be 
-practically an innovation. It appears that 
the respondents’ contention is extravagantand 
unreasonable. We are unable to accept the 
contention put forward that the adherent, 
of any particular religious sect are at liberty 
to prevent the adherents of another religi- 
ous sect from carrying on a religious 
procession or from assembling for public 
worship in public streots on the ground that 
guch worship had not hitherto been carried 
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on and that it was opposed to religious feel- 
ings. They do not contend that the streets. 
cannot be used for religious processions or 
for public worship as in that case they 
would be precluded from carrying their own 
idols in procession. Nor is it contended that 
they had acquired a right in derogation of the 
Tights of the public to exclude all persons 
from conducting religious processions or as- 

sembling for public worship in those public 
streets.” It is indeed difficult to see how such 
a right could possibly be acquired. It would 
be unreasonable to allow one sect or class to 
exclude another on the ground that by the 
performance of certain rites they have appro- 

priated a public street, or any portion thereof 
for their religious processions or ‘worship. 

In this case itis also found, and that find- 

ing is not disputed before us, that some of 
the idols are being taken in procession 

through the said two streets and that even 
‘Muhammadans use these two streets for pur- 
poses of processions, 

Any such rights, as it is contended for by 
the respondents, would be inconsistent with 
the equal rights of all to use the public streeta 
declared by their Lordships of the Privy 
Council. The judgment of Subramanyam and 
Bashiam Aiyangar, JJ., in Viparaghava 
Chariar v. Emperor (6), are inapplicable, be- 
cause what those learned Judges decided was 
that the user of a highway for religious 
worship is not lawful, a decision which if 
followed in this case would render the religious 
processions of the defendants also unlawful, 
whereas in this case it is claimed by the de- 
fendants that their processions with idols are 
lawful and those of the plaintiffs alone are 
unlawful. Moreover, the decision of Bashiam 
Aiyangar, J., does not refer to the cases we 
have already referred to and Mr. Justice 
Subramanya Aiyer does not dissent from 
them. Ifthese judgments are opposed in 
principle to the decisions we have referred to, 
we cannot attach any weight to them, more 
particularly after the confirmation by the 
Privy Council of the judgment reported in 
Sadagopachariar v, Rama Rao (4¥, where aright 
in all respects similar to that now advanced 
by the plaintiffs has been upheld. i 

The next question that was argued before 
us is that as the plaintiffs were not shown to 
have sustained any special damages the suit 
is not maintainable. It is true that where a 

(8) 26 M. 554. -~ 2, 
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religious procession along a highway has 
been obstructed, no action can lie in the ab- 
sence of any special damage (sce Satku valad 
Kadir Sausre v. Ibrahim Aga valad Mirza Aga 
(7), followed in Kasi Sujaudin v. Madhavdas 
(8)). But in the present case the cause of 
action is not obstruction but it is the order 
passed by the Magistrate prohibiting the 
plaintiffs from carrying on the religious pro- 
cessions. In the case to which we have al- 
ready referred, Muthialu Chetti v. Bapun Saib 
(1), this Court decided that the plaintiffs 
jn that suit had a good cause of action 
against the defendants who procured the 
order of the Magistrate. Similarly in Kooni 
Meera Sahib v. Mahomed Meera Sahib (9), 
where the plaintiffs were restrained by an 
order passed by the Magistrate from the 
performance of certain funeral ceremonies 
until they obtained an order from a Civil 
Court, it was held that the plaintiffs were 
entitled to bring a suit for a declaration 
of their rights. The real distinction ap- 
pears to be as pointed out in Kas 
Sujaudin v. Madhavdas (8), that in the one 
case the cause of action is the alleged ob- 
struction and in the other the improper order 
issued by a Magistrate at the instance of 
the defendants. We are, therefore, of opin- 
jon that the suit is maintainable. We, 
therefore, reverse the decree of the Courts 
below and declare that the plaintiffs are en- 
titled to carry their idols in religious pro- 
cession or to assemble for purposes of pub- 
lic worship in the same manner as the de- 
fendants in the two streets, viz., Koothadun 
Pilliar Koil streets and Jayaramchetty Streets 
and pass the decree as prayed for. 

The 10th defendant is entitled to get his 
costs throughout from the plaintiffs. The 
plaintiffs are entitled to their costs through- 
out from the other defendants. 


Appeal allowed. 
7 2 B. 457 
8) 18 B. 693. 
(9) 30 AL 15. 
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MADRAS HIGH COURT. 


Seconp Cryin APPBAL No. 1822 or 1905. 
September 11, 1908. 


Present :—My. Justice Miller and Mr.- Justice 
Pinhey. 


GOVINDASAMY PILUAI—Turp 
DEFENDANT—~APPELLANT 
TCOTSUS 
RAMASAWMY PILLAI— PLAINTIFF, AND 


DEFENDANTS Nos. 1 AND 2—Responpents. 

Limitation Act (XT of 1877), Sch II, drt. 91—Sale 
brought about by fraud 18 not void ab initio but 
voidable—Subsequent repudiation by vendor, effect of — 


Suit for recovery of property not maintainable, if sale not 
avoided within time, 


A sale-deedfor consideration, mtended to be operative 
at the time of its execution, is not void ab tnitio 
even if the sale is brought about by fraud. The 
fact that the vendor subsequently repudiates his 
agreement owing to non-payment of consideration has 
only the effect of making the sale voidable. 

Title passes to the purchaser by such sale and the 
sale stands good unless avoided It ıs necessary 
for any one seeking to recover the property on tho 
vendor’s title to gat the sale avoided within the period 
prescribed by Art. 91, Sch. IY, of the Limitation Act, 
1877, before he can recover. i 

Janki Kunwar v Ajit Singh, 15 C. 68 at page 65, 
referred to. 

Sundaram vy, Sithammal, 16 M. 311, distinguished. 

Nabab Mir Sayad Alum Khanvy Yasin Khan, 17 B 766 ; 

Bhagvant Gobind v. Kondi, 14 B. 279, not followed. , 

Second appeal against the decree of the 
Additional Subordinate Judge of Godavari, 
reversing the decree of the District Munsif 
of Bhimanaram. 

Mr. T. R. Vankatrama Sastri, for the 
Appellant. 

Mr. G. 5. Ramachendra Ayyar, for the 
first Respondent. 


Judgment.— Although in paragraph 3 (g) 
of the plaint the plaintiff alleges that the sale 
by Sampuranam was without consideration, 
yet in clause (b) of the same paragraph he 
sets out consideration. It is contended on 
his behalf that he is a stranger, but we 
must take his allegation in the plaint as the 
basis of the suit. The District Munsif finds 
that there was consideration for the sale 
though not the consideraticn recited in the 
deed, and though the Subordinate Judge 
holds the deed to be void abdnitio he does 
not anywhere find that the parties to it 
did not at its date intend it to be operative. 
Nor does he find that it was without con- 
sideration but only as we understand him 
that the first defendant subsequently re- 
pudiated his agreement. In these cireum- 
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stances his finding that the 
ab nitro is wrong in law. 

It may be that the widow was entitled 
to set aside the sale, and that was her view 
of the matter for she instituted a suit for 
that purpose, but to meet an objection as 
to misjoinder of canses of action. withdrew 
that part of it which related to the sale of 
the house with liberty to sue again. She 
died before she could sue again, and no 
suit was filed within the period of limitation. 

The present suit is to declare the property 
liable to attachment by the plaintiff, but the 
property is not liable to attachment if the 
title passed to the first defendant by the sale 
by Sampuranam. On the findings of the 
District Munsif and the statement of facts 
by the Subordinate Judge we must hold 
that the title did pass. Reliance was placed 
for the respondent on Sundaram v. Sitham- 
mal (1), but the jndgment of Sir Muttusami 
Ayyar, J., in that case proceeds on the 
ground that the vendor had not lost his 
title. We can see no reason why when the 
sale is voidable for fraud article 91 of the 
Limitation Act should not be applied. Tf 
the sale is not avoided it stands good and 
the title passes by it. Itis necessary, there- 
fore, for any one seeking to recover the 
property on the vendor's title to get the 
sale avoided before he can recover. Compare 
Janki Kunwar v. Ajit Singh (2). 

The only case of all those cited for the 
respondent which supports him seems to be, 
Nabab Mir Sayad Alam Khan v. Yasin 
‘Khan (3) which followed the case of 
Bhagvant Govind v. Kondi valad Mahadu 
(4). The latter case was however practically 
overruled by tbe Privy Council in Malkarjun 
v. Narhari (5). A suit to set aside the sale 
in the present case is now barred by limi- 
tation. 

The decree of the Subordinate Judge is 
reversed and that of the District Munsif 
restored with costs here and in the lower 
appellate Court. 


deed is void 


Appeal allowed. 
(1) 16 M. 811. 
(2) 15 C. 58 at p. 65. 
(3) 17 B 756. 
(4) 14 B, 279. 
(6) 25 B. 887. 
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PUNJAB CHIEF COURT. 

SpoonD Crvin Appear No. 124 or 1906. 
February 1, 1907. 
Present:—Mr. Justice Robertson and Mr. 
Justice Shah Din. 
MUNNI—-DEFENDANT-—APPELLANT 

VETEUS 
UMRAO SINGH, Prarstirr, AND JIO AND 
ANOTHER— D EFENDANT8—-RE8PONDENTS. 

Hindu Lau—Mitakshara—Inheritance—Gift by Hindu 
mother to her married daughters without apecify- 
ing thew respective shares—Donees tuking as tenants m 
common and not as joint tenants—Stridhan— Husband's 
right to inherit im presence of mother and sisters, when 
marriage takes place in one of four approved forms. 

A gift by a Hindu mother governed by Afitahshara 
to her oe married daughters, incapable of forming a 
joint Hindu family, is not a gift in joint tenancy merely 
because the share of each is not defined therein, but 
in the absence of any direction by the donor to the 
contrary, the donees are tenauts-in-common to whom 
the principle of surivorship does not apply and the 
share of any of them dying passes to the personal 
representative of the deceased. Joyesuar Narain v. 
Ram Chandra, 23 C. 670; Yethirajulu v. Muhunthu, 
28 M 863, followed. — . 

Nrapat Singh v Mohamed Ali, 11 C.1, Museammat 
Umrao Kaur v. Tey Singh, 27 PR 1891, Venkay- 
yamma v, Venhataramanyyamma, 25 M. 678, dis- 
tingiushed, 

The St; idhan of a Hindu wife, dying childless, whose 
marriage Lad taken place in one of the four approved 
forms, devolves upon her husband to the exclusion of 
-her parents, sisters and other heirs. 

Jagan Nath v. Runjit Singh, 25 C. 864, followed. 

Gopal Chandiay Ram Chandra, 28 O. 811, referred to. 

Further appeal from the decree of W. A. 
LeRossignol, Esquire, Divisional Judge, Delhi 
Division, dated 9th November, 1905. 

Mr. Shadi Lal, for the Appellant. 

Messrs. Devi Dial and Chuni Lal. for the 
Respondents. 


Judgment.—The facts of this case which 
are material to this appeal are as follows :— 

One Musammat Sukh Dei by a registered 
Will, dated 25th January 1900, bequeathed 
certain property situate in Delhi to her four 
married daughters,—Musammat Jio, wife 
of Ram Narain; Musammat Munni, wife of 
Nand Kishore; Mtusummat Nanni, wife of 
Chandar Bhan; and Musammat Rama 
Nandi, wife of Umrao Singh. On 28th 
January 1902 Musammat Suh Dei by 8 
registered deed gifted the property in suit 
(a house which formed part of the property 
covered by the Will) to the same four daugh- 
ters without specifying the share upon which 
the donees were to hold the house severally. 
One of these daughters, Musammat Rama 
Nandi, wife of Umrao Singh, plaintiff, died 
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in- October 1902. Musaiamat Sukh Dei, 
the mother, died .in January 1905 leaving 
her surviving the three daughtera (donees) 
who are defendants Nos. 1 to 3 in the pre- 
sent suit. On 6th April 1905, the latter 
sold the entire house, which had been gifted 
to them and their deceased sister in 1902, 
to defendant No. 4 for Rs. 10,500. The 
plaintiff, who claimed to be the sole heir of 
his deceased wife Musammat Rama Nandi, 
sued to recover from the defendants one- 
fourth share of the sale price in respect of 
her alleged share in the house. The defence 
briefly was (1) that the gift made to 
the four sisters, in 1902, was a gift in 
joint tenancy, and that on the death of 
plaintiff's wife, Musammat Rama Nandi, the 
whole house became the property of defend- 
ants Nos. 1 to 3 as surviving joint tenants ; 
and. (2) that in any case the one-fourth share 
of the house in dispute being the stridhan 
of plaintiff’s wife, plaintiff was not entitled 
to succeed to it in the presence of the de- 
ceased’s mother and sisters. The firat Court 
decided that the gift was not one in joint 
tenancy, and that under the Hindu Law by 
which the parties were admittedly governed, 
the plaintiff was entitled to succeed to his 
deceased wife's stridhan to the exclusion, of 
her mother and sisters. The lower ap- 
‘pellate Court concurred in the view of the 
First Court and upheld the order decreeing 
the plaintiff’s claim. 

| The defendants appeal to this Court, and 
on their behalf Mr. Shadi Lal again contends 
(1) that the gift in dispute was one in joint 
tenancy, and that on the death of Musammat 
Rama Nandi, her sisters (the defendants) 
became entitled to the whole house as joint 
tenants; and (2) that assuming that the 
donees were tenants-in-common .the share 
of the plaintiff's deceased wife being her 
gtridhan, would go. not to her husband, but 
to her mother, and failing the latter, to her 
sisters. 

In support of the first contention Mr. 
Shadi Lal relies upon Nerpat Singh v. 
Mahomed Ali Hussain Khan (1), Mussammat 
Umrao Kaur v. Tej Singh (2), Venkayyamma 
Garu, v. Venkataramanyyamma Bahadur 
Geru (3), Mankamna Kunwar v. Balkishan 
Das (4). On the other hand the counsel for 
the despondent cites, Yethiragulu Naidu v. 


| 3 110. 1, (P.C.) . B 25 M. 678, (P. 0.) 
2) 27 P, R. 1891. 4) 28 A. 38. 
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Mukunthu Naidu (5) as an authority in 
support, of the view taken by the Courts 
below as to the nature of the gift in question. 

After giving our very best consideration 
to the arguments of counsel on both sides 
and carefully weighing the circumstances of 
the case, we think that the first contention 
of the appellant’s learned counsel must fail. 
The principle applicable to cases like the 
present is, we consider, that laid down by 
their Lordships of the Privy Council in 
Jogeswar Narain Deo v. Ram Chandra Dutt 
(6),, and followed by the Madras High Court 
in Yethirajulu Naidu v. Mukunthu Naidu 
(5), at page 373. In the first mentioned 
case, a Hindu testator had given a four anna 


“share of his estate to his daughter and her 


son ‘with power of making alienation there- 
of by sale or gift, but without using any 
words indicating that the latter were to 
take a twoanna share of the estate in 
severalty. On the, mother conveying her 
own two anna share to a third party, the, son 
brought a suit to have the conveyance 
declared nall and void, and one of the 
arguments advanced before their Lordships 
of the Privy Council was that under the will 
the mother and the son had become joint 
tenants ofthe four anna share of the testator’s 
estate, and that therefore her alienation . of 
her alleged two anna share was under the 
circumstances. .void.,.. Their Lordships in 
noticing this argument observe at page 678 
(para. 3) of the report as follows ;— 

‘In his argument for the appellant, Mr. 
Branson raised a now - point, * * * He 
maintained upon the authority of Vydinada 
y. Nagammal (7) that, by the term of the 
Will, the Rani and the appellant became, in 
the sense of English Law, joint tenants of the 
four anna share of Silda, and not tenants-in- 
common and that her alienation of “her share, 
before it was severed and without the consent 
of the other joint tenant, was ineffectual. 
The ciroumstances of that case appear to be 
on all fours with the circumstanées which 
occur here; and, if well decided, it would be 
a precedent exactly in point. There aro 
two substantial reasons why it ought not 
to be followed as an authority. In the first 
place, it appears to their Lordships that the 
learned Judges of the digh pour of Aledo 

B 28 M. 368. 
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were. not justified in importing into the 
construction of a Hindu Willan extremely 
technical rule of English conveyancing. The 
principal of: joint tenancy appears to -be 
unknown to Hindu Law except in the case 
of co-parcenary between the members of an 
undivided family.” 

The principle Jaid down in this case by 
the Judicial Committee is veferred to and 
amplified by Mr. Justice Subrahmania Ayyar 
in Yethirajulu Naidu v. Mukunthu Naidu 
(5), at page 373, in the following terms :— 

“The remaining point for consideration 
in connection with this house is whether the 
sons took it as tenants-in-common as con- 
tended on behalf of the fourth defendant? 
The decision of: the Judicial Committee in 
Jogeswar Narain Deo v. Ram Chandra Dutt 
(6) points out that the principle of joint 
tenancy as obtaining in England is quite 
foreign to the Hindu Law, and that when 
property is gifted to more than one in the 
absence of anything in the grant to the 
contrary the presumption is that the donees 
take as tenants-in-common. But as implied 
in thet decision itself joint ownership of 
another description is of course not only 
not foreign to the Hindu system but quite 
familiar to it, víz., that special kind of which 
the joint holding of the members of an 
undivided Hindu family, is the type. And 
in cases like the present the question fot 
determination is but one of intention to be 
ascertained with reference to the terms 
of the particular Will. If: the grant is to 
persons who are incapable of forming a 
Hindu joint family they can of course take 
only as tenants-in-common. If on the con- 
trary the grant is to persons who constitute 
such a family even then it may be that the 
prima facée view is that they take in severalty, 
and that those who argue in favour of the 
opposite construction have to show some 
clear foundation for it in terms of the Will. 
Of course the donees here, the sons, were 
persons who could be and were members of 
a joint family. In fact,in one part of the 
Will the testator himself observes : ‘ therefore 
I and my sons are members -of an undivided 
family’.” 

The view of the law enunciated in the 
above extract from the judgment of Mr. 
Justice Subrahmania Ayyar, which is but an 
amplification of the principle laid down by 
their Lordships of the Privy Council in 
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Jogeswar Narain Deo’s case (6) ,is perfectly sound 
and should, we consider, be followed in this 
case. Here the donees, the four married 
daughters of Musammat Sukh Dei, who was 
a widow, were not at the date of the gift 
members of an undivided Hindu family; 
there being no suggestion that their 
husbands were living with Musammat Sukh 
Dei at the time, and this being the case full 
effect must be given to the presumption, until 
the contrary is clearly shown by the term of 
the deed of gift, that the donees took as 
tenants-in-common and not as joint tenants. 
The mere fact that in the deed there are no 
expressions (e.g., bahissa-i-barabar—in equal 
shares) such as would indicate an intention 
onthe part of the donor to confer on- the 
donees estates in severalty, does not, in a 
ease like the present, rebut the presumption 
above referred to, and we are fortified in 
this view by the fact that in the Privy 
Council case no such expressions occurred in 
the Will under which a four anna share was 
given to the mother and son, and yet their 
Lordships refused to accept the contention 
that the principle of joint tenancy applied 
to that case. No donbtin the Madras case 
the terms of the gift, as interpreted by the 
learned Judges, clearly indicated that the 
donees there were to take notin severalty 
but in co-parcenary, but it is obvious from 
the observations which have been quoted 
above that, apart from any such interpre~ 
tation, the fact that the donees were members 
of a joint Hindu family wasthe main consider- 
ation which led to the- conclusion that they 
took as joint tenants. 

The decisions relied upon by Mr. Shadi 
Lal are clearly distinguishable from the 
present case.. In Narpat Singh v. Mahomed 
Ali Hussain Khan (1), the grant of assignment 
of land revenue by Government, which had 
to be construed, was one to “ Jagraj’s widow 
and his family,’ and their Lordships of. the 
Privy Council accepted as correct the state--- 
ment of the case as embodied in the judg- 
ment of the Judicial Commissioner in the: 
following terms :— 

“The grant was made to the family of 
Jagraj Singh jointly. As the Government 
in no way defined the rights assigned to each’ 
grantee, the three persons who composed- 
the family must be held to have been joint: 
owners ; and on the death of the two children 
their mother, as survivor, became | sole 
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owner,” 
enunciated in this passage is identical with 
the one laid down ïu the later Privy 
Council case and followed in the Madras 
decision cited above. In Musammat Umrao 
Kaur v. Tej Singh (2), the grant made by 
Government was to the members of a Sikh 
family in terms substantially similar to those 
of the grant in Narpat Singh's case (1), and 
this Court without laying down any princi- 
ple of universal application such as would 
govern a case like the one before us, followed 
the Privy Council decision, which was ex- 
actly in “point, Again in Mankamna Kun- 
war v. Balkishan Das (8), the gift there in 
question was to two brothers, “members of 
a joint family ” (page 39), and all‘ that the 
learned Judges observed in that case was 
this: “It appears to us that in India, where 
the joint family ts so well recognised, a gift 
to two brothers, members of a joint family, 
without indicating that they were to take as 
tenants-in-common, constitutes a gift in joint 
tenancy.” The words in italics furnish the true 
ratio recidendi which, while in no way help- 
ing the appellant, is clearly in consonance 
with ‘the principle which we are disposed 
to follow in this case. The decision of the 
Judicial Committee in Venkayyamma Garu 
v. Venkatarmanyyamma Bahadur Garu (8), 
has not been seriously pressed upon our atten- 
tion and could not well be so pressed, seeing 
that the passages at pages 686 and 687 of the 
report upon which reliance was placed, 
relate to the question of inheritance accord- 
ing to Hindu Law and have no practical 
bearing upon the point under consideration 
in this case. 

For the foregoing reasons we hold that the 
gift of 1902 was not a gift in joint tenancy, 
und that on the death of Afusammat Rama 
Nandi, plaintiff's wife, in October of that 
year, her sisters did not become owners of 
the whole house in dispute by survivor- 
ship. 

As regards the second contention raised by 
Mr. Shadi Lal, it is conceded on both sides 
that the one-fourth share of the house in 
question having ‘been gifted to Musammat 
Rama Nandi by her mother subsequently to 
her marriage, must be treated as her ayau- 
tuka stridhan. It is, however, argued for the 
appellant that the ayautaka siridhan of a 
deceased Hindu lady devolves first upon 
her parents, and then upon her husband, and 
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that since at the death of Rama Nandi 
her mother was alivé, the plaintiff was ex- 
cluded from the line of heirs by the mother, 
whose rights subsequently devolved upon 
the surviving sisters of Rama Nandi, defend- 
ants Nos. 1 to 3. In support of this argu- 
ment reliance is placed by Mr. Shadi Lal 
upon paragraph 673 (page 900) of Mayne’s 
Hindu Law (7th edition), and especially upon 
the following sentence: The succession 
then proceeds, as in the chase of yautaka, 
down to the great-grandson of the co-wife, 
after which it goes to the brother, mother, 
father and husband under the text of Yaj- 
navalkya already cited.” But the learned 
counsel has overlooked the fact that the 
whole of this paragraph relates to the de- 
volution of property given by the father and 
embodies the rule of devolution of property 
given by the father according to the Dayabhaga 
or Bengal School of Hindu Law. See 
Gopal Ohandra Pal v. Ram Chandra Pramanik 
(2). The parties to this case are governed 
by the Mitakshara School, and the rule of 
devolution of both yautaka and ayautaha 
stridhan according to that school of law is 
that stated in paragraphs 669 and 671 
of Mayne’s Hindu Law, vis.. “the stridhan 
of a wife dying without issue who has been 
married in one of the four forms of mar- 
riage designated’ Brahma, cte., belongs to 
the husband ` * * * * ; 
should she have been married in another 
form, then her stridhan goes to her parent.” 
The whole question has been fully discussed 
by Mr. Justice Banerjee in his learned judg- 
ment in Jagannath Prasad Gupta v. Runjit 
Singh (9) at pages 366-367 where the rule 
laid down is identical with that stated by Mr, 
Mayne; and there can be no question that 
under that rule Musammat Rama Nandi’s 
share of the house in dispute devolved after 
her death upon her husband, the plaintiff, 
and not upon her mother. 

Both the contentions of the appellant's 
counsel must, therefore, be overruled. We 
accordingly maintain the decree of the lower 
appellate Court, and dismiss the appeal with 
costs throughout. 


(8) 28 C. 811 Appeal dismissal. 
8 4 i 
(9) 26 0. 864, 
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JARAOMULL v. MOHADEV PROSAD BAHU. 
CALCUTTA, HIGH COURT. 


- Sgconp Civit APPBAL No. 1334 or 1907. 
March 30, 1909. 


" Present :—Mr. Justice Mookerji and 
; Mr, Justice Carnduff. 
JARAOMULL (JARAWARMULL) MAR- 
3 WARI—PLAINTIE— APPELLANT 
versus 


MOHADEV PROSAD SAHU—Darenpant 


— RESPONDENT. 
> Majority Act (IX of 1875), 8. 3—Guardrans and 
Warde <Act(VUI of 1890), s. 62—Appointment of 
guardian—Death or removal of guardian—KEffect an at- 
tatnment of majority by Ward—Contract Act (IX of 
1872), 
question of law and fact 

If a guardian has onco been validly appointed or 
declared, the minority does not cease wll the attain- 
ment of 21 years of age by the ward, and it 1s imma- 
terial whether the guardian dies, or is removed, or 
otherwise ceases to act 

Audra Prokash v Bhola Nath, 12 C.612, Khuahish 
Aliv Burju Prosad, 3 A. 598, Gobardhan Das v. Harı- 
valabhdas, 21 B. 281 and Gopal Ohander v. Ganesh 
CRunder, 40. L. J. 112, followed. 

Patesri v. Champa Tal 1861 A. W N. 188, dissented 
from.’ 

. Bij Mohun v. Rudra Perkash, 17 O. O44, Yek- 
nath v. Warubar, 13 B. 285, Nagar Due v. Anundrao, 
31 B. 590, distinguished. 

Mangniram v. Gur sahai, L, R. 16 T. A. 195; 17 0. 847, 
referred to. 

“ Necessaries ” in section 68 of the Contract Act 
means goods suitable to the condition in life of the 
Minor und to his actual reqniremonts at the time of 
tho Kale and delivery; hence, if it should * turn 
out that the minor was already plentifally supplied 
with the thing purchased, it does not fall within the 
description of “ necessarios ”. 

Peter v. Flemming, 6 M. W. 42: 55 R. R. 4065: 
5 8. E. 0O. (0. 8.) 33, Ryder v Wombuell, L. R. 3 
Exch. 90; 4 Exch 32, Johnston v. Mackoy, 19 Q.B D. 
509, followed 

Consequently a minor may show that ho was al- 
ready fully supplied with similar goods and it 18 ım- 
material whother the plaintiff who supplied the minor 
with them knew it or not 

Burnes v Joye, 190 B D. 410, followed, 

Therefore, whore tho plaintiff sues for goods sold to 
n minor, itis not sufficient to show that thoy were 
suitable to the minor’s condition in life, but it must 
also be shown that he was not sulticiently supphed 
with goods of that class at tho time of the sale. 

Johnson v. Lymes, 8 Watts and Sergeant 80. 40 
Amer. Decn. 542, followed. 

The question as to what are necessaries is a mixed 
question of law and fact. 

Articles purchased by a minor for his wedding may 
be deemed necosgary, as also wedding prosents for 
his bride. 

Jenner v. Walker, 19 L T. N. B. 898; Juggeseur 
v. Nilambar, 8 W.R. 217, and Makundi v, Barab- 
sukh, 16 A. 417, referred to. w 


Appeal from the decree of the District 
Jadge of Mnuzaffarpore, dated March 27, 
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1907, affirming that of the Sub-Judge of that 
District, dated December 22, 1906. 

Dr. Rash Behary Ghose and Babu, Provash 
Chandra Mitter, for the Appellants. ~ 

Babu Shorosht Charun Mitter, ifor the Re- 
spondent. 

Judgment._The plaintiffs appellants are 
tradesmen in the town of Muzaffarpore and 
are dealers in cloth, gold, pearls, jewellery 
and other articles. The defendant is a samin- 
dar resident in the same place and is admit- 
tedly, a person of position and considerable 
income, The plaintiffs commenced this ac- 
tion for recovery of approximately Rs. 2,300 
from the defendant for goods supplied dur- 
ing a period of more than two years from 
the 14th January 1902 to 18th October 1904, 
The defendant who at the time of the insti- 
tution of the suit was an infant under the 
guardianship of a certificated guardian, re- 
sisted the claim substantially on two grounds, 
namely, first, that the transactions mentioned 
in the plaint were entirely fictitious, and, 
secondly, that as at the date of the alleged 
transactions, he was an infant, he was 
not liable to pay for the goods. The 
Courts below have found concurrent- 
ly upon the first question in favour of 
the plaintiffs, and have held upon the 
evidence that the purchases were made from 
them for the benefit of the defendant. Upon 
the second question, they have held that 
the articles supplied could not be regarded 
as necessary expense," and therefore the 
plaintiffs were not entitled to their value. 
The plaintiffs have now appealed to this 
Court, and on their behalf the decision 
of the District Judge has been assailed 
substantially on two grounds, namely, firat, 
that at the time of the transactions, tho 
defendant was not an infant, inasmuch ag 
the first certificated guardian had been 
discharged, and, secondly, that even if he be 
regarded in the eye of law as an infant, 
the articles supplied were necessaries for 
which the plaintiffs were entitled to be 
paid. 

In support of the first ground urged on 
behalf of the appellants, it has been pointed. 
out that the defendant was born on the 
8th November 1885, that one Bishen Deo 
was.appointed his guardian under the Guardi- 
ans and Wards Act of 1890, on the 20th 
November 1901, that: on the 28th April 
1903, Bishen Deo, upon his own application 
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and with the assent of the present defond- 
ant, was discharged from tho guardianship 
and that it was not till the 8th September 
1905 that Chhatradhari, the present guardian, 
was appointed by the District Judge under 
Act VIII of 1890. On these facis, which are 
not disputed, it has been contended on behalf 
of the appellants that the defendant attained 
his majority on the 8th November 1903 and 
noron the Sth November 1906, and that 
consequently the appointment of the second 
guardian on the 8th September 1905 was ultra 
vires. In support of this position, reliance 
has been placed upon the cases of Patesrt 
Partap Narain Singh v. Champa Tal (1), 
Yeknath v. Warubat (2) and Bin Mohun Lal 
v Rudra Perkash Misser (3). On behalf of the 
respondents it has been argued on the other 
hand that if a guardian be once appointed 
or declared, the disability of the minor con- 
tinnes until the attainment of 21 years of age, 
although the guardian may die, be removed or 
otherwise cease to act, and in support of this 
proposition reliance has been placed upon the 
cases of Rudra Prakash Misser v. Bhola Nath 
Mukherjee (4), Khwahtsh y. Surju Prosad (35), 
and Gobardhondas Jadowji v. Hariralubhdus 
Bhatdas (6 . In our opinion, the contention of 
the appellants is clearly opposed to the plain 
language of section 8 of tho Indian Majority Act 
of 1875 as amended by section 52 of the 
Guardians and Wards Act of 1890. Section 3 
provides that every minor of whose person or 
property or both, a guardian other than a 
guardian for asuit has been orshall beappointed 
or declared by any Court of Justice before the 
minor has attained the age of 18 years, and 
every minor of whose property thesuperintend- 
ence has been or shall be assumed by any 
Court of Wards before the minor has at- 
tained that age shall be deemed to have 
attained his majority when he shall have 
completed his age of 21 years and not before. 
The language of this section fully supports the 
view taken in thecases of Rudra Prukash Misser 
v. Bhola Nath Mukherjee (4), Khwahtsh Ali v. 
Surju Prosad (5) and Gobardhondas Judowji 
v. Hartvalubhdae Bhatdas (6), which is 
also supported by a recent decision of this 
Conrt in Gopal Chander Bose v. Ganesh Chunder 
Srimant (7). We are not prepared to adopt 


(1) 1891 A. W. N. 118. 
(2) 13 B. 285 
(3) 17 C O44 
(4) 12 C. 612. 


(5) 3 A 598. 
(6) 21 B 281 
(7) 40. L. J. 112, 
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the view indicated in the judgment of Sir 
John Edge in Patesri v. Champa Lal (1), 
in which that learned Judge dissented from 
the decision of this Conrt in Rudra Prakash 
v. Bhola Nath (4). We observe that reliance 
was placed by Sir John Edge upon the case of 
Birj Mohun v. Rudra Perkash (8), with refer- 
ence to which it is sufficient to state that the 
language of section 3 has been altered since 
that decision was given, and the words “ overy 
minor nnder the jurisdiction of any Court of 
Wards” have been replaced by the words 
“every minor of whose properly the superin- 
tendence has heen or shall be assumed by 
any Court of Wards.” The view, therefore, 
that the disability ofthe minor only conti- 
nues so long as the Court of Wards retain 
the charge of his properly, can no longer be 
maintained. We also observe with reference 
to the case of Patesri v. Champa Lal (1) 
that it was dissented from by the learned 
Judges of the Bombay High Court in Gebar- 
dhondas v. Hartiralubhdas (6). It is further 
worthy of note that as pointed out in Shirram 
Kondo v. Krishna Baé (8), the earlier decision 
in Yeknath v Warubai (2), has been superseded 
by the decision of their Lordships of the 
Judicial Committee in Mungniram Marwari v. 
Gursahat Nand (9). As regards the de- 
cision in the case of Nayar Das Vachraj v. 
Ananirao Bhai (10), it is clearly distinguish- 
able. It was ruled in that case that if an 
order made under the Guardians and Wards 
Act for the appointment of a Gnardian ig 
subsequently set aside, tho period of minority 
is not extended to 21 years under section 3 of 
the Indian Majority Act. This decision is 
based on the perfectly intelligible principle 
that if an order of Court which has been er- 
roneously made or irregularly obtained, 
is subsequently revoked, the position is 
the same as if the order had never been 
made, or to use the words of Mr. Justice 
Wright in In re Newman (11), the invalid 
order is rescinded ab inztio and is treated as 
though never made, so that the party is 
restored to his original position, This princi- 
ple has obviously no application to a case in 
which tho guardian either dies, or is removed, 
or as in the case before us, voluntarily obtains 


his discharge. Upon a review then of the au- 
(8) 31 B. 80 
(9) L R 18i A. 195, 17 C. 347. 
(10) 31 B 590. 
(11) (1899), 2 Q. B. 537; 63 L.J Q.B. 981; 8L 
L T 527,48 W. R. 94; 6 Manson 881, 
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thorities, and upon an examination of the 
language of section 3 of the Indian Majority 
“Act, as amended by section 52 of the Guardians 
and Wards Act of 1890, we feel nodoubt that 
if a guardian has once been validly appointed 
ov declared, the minority does not cease till 
the attainment of 21 years of age by the 
Ward, and it is immaterial whether the 
guardian dies, or is removed, or otherwise 
ceases to act, The first ground taken on be- 
half of the appellants cannot, therefore, be 
supported and must be overruled. 

The second ground urged on behalf of the 
appellants is substantially to the effect that 
the case has not been properly tried on the 
merits, that the Courts below have proceeded 
on the assumption that the defendant is not 
liable for any articles which are not prov- 
ed to be necessary to the support of life, 
and that the accounts show on the face of 
them that varions articles of ordinary mse 
were supplied, as also other articles re- 
quired by a minor of the position in life 
of the defendant on the occasion of his 
marriage which took place in April or 
May 1903. We have carefully examined the 
judgment of the Subordinate Judge ns also 
that of the District Judge, and are of opi- 
nion that the contention of the appellants is 
well-fonnded. The Snbordinate Judge stated 
the question to be, whether the articles sup- 
plied could be treated as necessary expenses, 
and held that as most of the purchases were 
made at or about the time of the mairiago 
of the defendant and as there was no re- 
liable evidence to show that the things were 
required for the marriage, the plaintiffs were 
not entitled to recover. The District Judge 
proceeded on a somewhat different ground. 
He held that as many of the articles were 
supplied shortly after the marringe, they 
could not be trented as necessaries for the 
marriage, and further that as the arrange- 
ments forthe marriage were in the hands 
of a person named Gajadhar with whom the 
plaintiffs had no dealings, they were not 
entitled to recover the price of the articles 
supplied. It is obvious that there Las not 
been a proper trial of the question in con- 
troversy between the parties in either of 
the Courts below. As we have already 
stated, the alleged transactions extend over 
a period of nearly three years from Janu- 
ary 1902 to October 1904, while the marri- 
age of the defendant took place in April 
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ov May 1908. Apart from the question, 
therefore, whether the articles supplied im- 
meédiately before or after the marriage could 
be regarded as necessaries, the question 
remains for consideration whether the other 
articles supplied during a period of fifteen 
months before the marriage and about 
eighteen months after that event, fall within 
the category of necessaries. It has been 
stated to us approximately that goods worth 
abont Rs. 1.300 were snpplied on the oc- 
casion of the marriage, and articles worth 
about Rs. 800 were supplied from time to 
time before and after the mairiage. Jt is ob- 
vious that the matter has not been investi- 
gated with the fulness it deserved, and that 
neither of the Courts below has determined 
with reference to each article alleged to 
have been supplied, whether it was one in 
respect of which the plaintiffs were cn- 
titled torecover the value. It is manifest 
that in the interests (f justice, the decision of 
the Courts below must be discharged and the 
case re-investigated. To cnable the lower 
Court to do so, we shall lay down the principles 
upon which the enquiry ought to proceed. 
Under section 11 of the Indian Contract 
Act, every person is ccmpetent to contract 
who is of the age of majority according to 
the law to which he is subject. This section 
as interpreted by their Lordships of the 
Judicial Committee in Mohori Bibee v, Dhur- 
medas (12) provides that no person is com- 
petent to contract who is not of the age of 
majority according to the law to which he is 
subject; in other words, that a minor is not 
competent to coniract and that, therefore, 
n minor's agreement is void, Dattaram 
Govindbhai Guzar v. Vinayak Balkrishna 
Agashe (13), Kamta Piasad v. Shea Geral Lal 
(14). If, therefore, as previously indicated in 
Wathins v. Dhunnoo Babu (15) a minor is a 
person incapable to contract within the menn- 
ing of section 11, section 68 of the Indian 
Contract Act hecemes applicable io his case. 
Now section 68 provides that ifa person in- 
capable of entering into a contract—we 
quote only so much of the scttion as is ap- 
plicable to the case before us—is supplied by 
any person with necessaries, suitable to his 
condition in life, the person who has furnish- 


(12) L R. £07. A. 114; 80 C. 589, 
(13) 28 B ISI ` 

(14) 26 A. 342. 

(15) 7 C, 140, 
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1 such supplies is entitled to be re-imbursed 
tom the property of such incapable person. 
ee is no definition of the term “neces- 
ries inthe Act. We may consequently 
in to judicial decisions to determine its 
recise import. Nowit was ruled by Baron 
Arke in Peter v. Flemming (16) that “ from 
o earliest time down to the present the word 
ecessaries’ ig not confined in its strict 
mse to such articles as were necessary to 
pport life, but extended to articles fit to 
intain the particnlar person in the state, 
gree and station in life in which he is; and, 
erefore, we must not take the word ` neces- 
ies’ inits unqualified sense but with the 
lalification as above pointed ont. This 
finition was adopted by the Exchequer 
amber in Ryder v. Wombwell (17), in 
ich it was stated that the rule of law is 
parly established that an infant is generally 

pable of binding himself by a contract, 
tto this rule there is an exception in- 
duced not for the benefit of the tradesman 
o may trust the infant, but for that of 
b infant himself, that this exception is that 
‘may make a contract for necessaries ; see 
o Walter v, Ererand (18). To put the 
tter concisely, ‘ necessaries’ means goods 
table to the condition in life of the defend- 
; and to his actual requirements at the 
ve of the sale and delivery; and whether 
article supplied to an infant is necessary 
not, depends upon its general character, 
| upon its suitabihty to the particular 
mba means and station in life. It must 
her be observed that as “ necessaries” 
ude everything necessary to maintain the 
int in the state, station, or degree of life 
which he is, what is necessary is a relative 
p to be determined with reference to the 
jane and circumstances of the particular 
mt; articles, therefore, that to one person 
‘ht be mere conveniences or matters of 
ia, may in the case of another be consider- 
necessaries where the usages of society 
jer them proper for a person in the rank 
life in which the infant moves. The in- 
7s neede of things may also sometimes 
end upon the particular circumstances 
er which they ave purchased and the use 
hich they are put. For instance, articles 





3) 6 M. & W. 42; 55 R. R. 495; 58. E C (0.8) 


71) L. R. 3 Exch. 20; 4 Exch. 32, 
3) (1891) 2 Q B. 369, 
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purchased by an infant for his wedding may 
be deemed necessary, wbile under ordinary 
circumstances, the same articles might noty, 
be so considered, see Jenner v. Walker (19), 
in which it was ruled that wedding presents 
for the bride of the infant may be necessaries. 
To the same effect, are the decisions in 
Juggessur Strewr v. Nilambar Biswae (20) and 
Makundi v. Sarabsukh (21) a further question 
mayalso arise, namely, wastheinfantin actual 
need of the things purchased. Though an 
article may belong to a class of things that 
are unquestionably necessary, and though the 
particular article furnished may correspond 
in quality and price with the infant's means, 
yet if it should turn out that the infant was 
already plentifully supplied with the thing 
purchased, it does not fall within the descrip- 
tion of necessaries in that particular case. 
As observed by Lord Justice Lindley in 
Johnston v. Makroy (22), the true question 
is not a mere abstract one, whether the 
articles supplied were in their nature neces- 
saries, put a practical question, whether they 
were necessaries for the defendant, that is 
necessary to him, and they could not be, if 
he already bad plenty of them. An infant 
may, consequently, show that he was slready 
fully supplied with similar goods, and it is 
immaterial whether the plaintiff knew it or 
not Burnes v. Joye (23). It is thus incumbent 
upon one who sells goods to an infant to en- 
quire into his circumstances so as to de- 
termine not only whether the thing sold is 
such an article as an infant of the station in 
life of the purchaser would require, but 
whether in the particular case, the purchaser 
had need of it, for if the infant did not re- 
quire it, the seller cannot recover it. The 
reason for this rule is plain and was thus 
explained by Gebson, O. J., in Johnson v. 
Lymes (24). “ The rule of law is that no one 
may deal with a minor. The exception to it 
js that a stranger may supply him with 
necessaries proper for him, in default of 
supply by any one else; but the stranger's 
interference with what is properly a guardi- 
an’s business must rest upon actual neces- 
sity, of which he must judge in a measpre 
at his peril. When he assumes the business 
of a guardian for the purpose of present 


(19) 19 L. T N.S 398. (20) 3 W. R. 217." 
(21) 6 A 417. 


(22) 19 Q. B. D. 509. 
(23) 13 Q. B. D 410. 
(24) 6 W, & S. 80; 40 Am, Dec, 642, 
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relief, he is bound to execute it as a prudent 
guardian would and consequently make 
himself acquainted with his necessities and 
circumstances. The credit which the infant’s 
necessities give him, ceases when these necessi- 
ties cease, and as nothing farther is requsite 
when these aro relieved, the exception to the 
rule is at an end.” We may further observe 
that the question as to what are necessaries, 
is a mixed question of fact and law. It has 
been ruled in England that it ıs a question 
for the Courtto decide whether certain classes 
of expenditure are necessaries and what 
class or general description of articles are 
necessaries, and itia for the jury to deter- 
mine whether the particular articles fall 
within any of those classes and whether they 
were actually necessary and suitable to the 
condition of the infant and were furnished 
under such circumstances as to authorise a 
recovery; the quantity, quality and value of 
what was furnished is of course a question 
for the jury ; Peters v, Flemming (16), Maddow 
v. Miller (25), Whartonv. Mackenzie (26). The 
person who seeks to recover for articles fur- 
nished to an infant on the ground that they 
were necessaries is bound to prove that the 
articles were in their nature necessaries suit- 
able to the infant to whom they were sup- 
plied and were actually needed by the infant 
But if there are special circumstances within 
the knowledge of the infant himself which 
make those articles not necessaries, he may 
prove them ; for instance, that he was fully 
supplied with similar goods; Fordes v. Father 
Gill (27). With reference to the observations 
made by the learned District Judge that as 
the arrangements for the marriage were in 


the charge of Gajadhur, the articles supplied > 


could not be treated nay necessaries, wwe 
may point out that the mere fact that an 
infant has a father, mother or guardian, 
does not prevent his being bound to pay for 
what was actually necessary for him when 
furnished, if neither his parents nor guardian 
did anything towards his care or support. 
‘The test to be applied is whether the articles 
supplied were needed for the use ofthe infant ; 
Call yv. Ward (28). 

The result, therefore, is that this appeal 
must be allowed, the judgment an1 decree of 


(25) 1 M. 489 738;14B R. 665, 

(26) 6 Q. B 614, 64 R. R 584, 

(27) Poake 301,3 R R 695. 

(28) 4Y & SII, t 
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the District Judge set aside, and the case 
remitted to him for decision upon the ques- 
tion, whether ihe articles supplied were 
necessaries on the principles already explain- 
ed. The accounts produced by the plaintiffs 
appellants must be carefully scrutimsed and 
the case of each article or class of articles 
separately considered. If for the elucidation 
of any particular point, fresh evidence is 
found necessary, the District Judge will be 
at liberty to take evidence himself or to 
direct the Subordinate Judge to take it and 
to submit it to him for consideration. Costs 
of this appeal will abide the result. 
Appeal allowed. 


Nors —[See Nash v. Inmay, (1908) 2K. B. ’ 


1; 2471. LR. 401; 77 L. J. K. B. 626; 6 
S. E. C. (N. S.) 125, in which it has been 
ruled by the Court of Appeal, exactly as in 
this case, that it is not sufficient for the 
plaintiff to show that the goods supplied 
were suitable to the condition in life of the 
infant at the time, bnt he must also show 
that they were suitable to his actual re- 
quirements at the time, that is, that he was 
not sufficiently supplied with goods of that 
class at the time of thesale. But that ruling 
is based upon section 2 of the Sale of Goods 
Act. 1893 (56 and 57 Vict. ©. 71) which 
defines the word “necessaries " as follows : 
“ Necessaries in this section mean goods suit- 
able to the condition in life of such infant or 


minor or other person, and to his actual re- ` 


quirements at the time of the sale and de- 
livery.” In secticn 68 of the Indian Con- 
tract Act the word “ necessaries ” has not 
been defined, but it seems that their Lord- 
ships in the above cese define the meaning 
of that word to be the same as in section 2 
of English Sale of Goods Act, 1893.— 
Ep J. 
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e fact that a person has abandoned his ancestral 
ing and settled in another village is not sufficient 

bar him or his descendants from inheriting the 
iprty left by a deceased collateral in the ancestral 
ige. 

here is no distinct rule of customary law, under 
th a man’s relations are precluded from claiming 
eson to his land merely becauso they do not 
de or are not proprietors in the village in which 
.land is mtuate. | 

aya Ram yv Sohel Singh, 110 P. R 1906, F. B; 
#S.ghv. Samand Singh, 78 P. R 1898; Kala 
gh v. Narain Singh, 75 P. R. 1902, referred to. 
tala Singh v. Tahal Singh, 148 P. R 1838, Lokha 
Tari, 64 P. R. 1893 not applied. 


Further appeal from the decree of Captain 
0. Roe, Divisional Judge, Jullundur 

vision, dated 18th July 1906. 

Gobind Bam, for the Appellants. 

Vishnu Singh, for the Respondent. 

Jadgment—The following pedigree-table 

lt explain the relationship of the parties :— 
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The plaintiffs are residents of mauza 
amrai, and the defendant is resident of mausa 
ilga, in the Phillaur tahsil of the Jullundur 
istrict. The plaintiffs brought a suit for 
əssession by inheritance of one-half of the 
roperty, consisting of land and houses, 
tuate in mauza Bilga, left by the descendants 
: Hamira and Hira, which is in possession of 
1e defendant Sandhi, on the ground that 


they, as descendants of Dyala, the fourth son’ 
of Mohkam, the common ancestor of the 
parties, were entitled to share equally with 
the defendant in the inheritance left by their 
deceased collaterals. The defendant did not 
dispute the plaintiffs’ relationship as alleged, 
or that the property was ancestral, but plead- 
od that the plaintiffs’ father, Dyala, had left 
the ancestral village Bilga, in which the pro- 
perty in suitis sitnate in Sikh times and had 
taken up his residence with his father-in-law 
in mauza Samrai, at a distance of 7 kos from 
Bilga; that Dyala had been adopted (probably 
meaning thereby that he had been made a 
ghar-jawat) by the father-in-law ; that he had 
abandoned and severed all connection with 
his ancestral land at Bilga ; that the plaintiffs 
had unsuccessfully tried to recover by snit 
possession of their paternal holding in 1889 ; 
and that, therefore, they were excluded from 
inheritance as regards the Bilga estate and 
had no right to succeed to the property in 
dispute. The sole issue framed by the First 
Court upon the pleadings of the parties was 
whether the plaintiffs by reason of their being 
residents of mauza Samrai and in consequence 
of their father Dyala having left the ancestral 
village were precluded from claiming their 
rights of inheritance in the property left by 
their deceased collaterals in the latter village. 
Upon this issue the First Court found im 
favour of the plaintiffs, holding that though 
in the litigation of 1889 (which will be refer- 
red to presently) between the plaintiffs on 
the one hand and the descendants of Hira, 
Hamira and Wazira on the other, it was 
decided that the plaintiffs’ father had aban-' 
doned his land in mauza Bilga, yet the plaint- 
iffs could not be deprived, solely by reason of 
such abandonment by their father of his own 
land and of their residence in mauza Samrai, 
of the rights of succession to property in 
mauza Bilga, which had accrued to them after 
the abandonment aforesaid and in consequence 
of their collaterals’ deaths. The plaintiffs’ 
suit was, therefore, decreed. 

On appeal the learned Divisional Judge 
held, relying upon the result of the suit of 
1889 above referred to, that the descendants 
of Dyala must be taken to have abandoned all 
claims to Mohkam's land, and he accordingly 
dismissed the plaintiffs’ claim. 

On appeal before me, ib was contended that 
under the circumstances disclosed in this caso, 
the plaintiffs should not be held to have 
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abandoned their rights of succession as regards 
the property left by the descendants of Hira 
and Hamira, both because these rights had 
never accrued to their (plaintiffs’) father, 
who in the suit of 1889 was fonnd to have 
abandoned his own land. and because the 
plaintiffs derive their right to sue in respect 
of the land in dispute from the common 
ancestor, Mohkam, and not from their father, 
Dyala. After giving my best consideration 
to the matter, I think that this contention 
must prevail. 

The record shows that in the first Regular 
Settlement of 1855 Mohkam's land was enter- 
ed in the names of all four sons, including 
Dyala, but the latter being absent in Samrai 
was recorded as ont of possession. On his 
death his share was again entered in the 
names of the present plaintiffs as absentees, 
the other members of the family being shown 
as in possession. In 1889, the plaintiffs 
brought a suit against all their collaterals for 
recovery of their paternal estate, but their 
suit was dismissed on 30th May 1889, on the 
ground that the conduct of their father had 
been such as to evince an Intention fo aban- 
don his share of the ancestral land. 

The learned Divisional Judge has held that 
the dismissal of the plaintiffs’ suit in 1889 
bara their present claim, and in support of 
that view the respondent's counsel faintly re- 
lied upon the rulings of this Court in Kaila 
Singh v. Tahal Singh (1) and Dakha v. Hari 
(2). These rulings, however, are not in 
point. They have been discussed at some 
length in the later decisions of this Court in 
Chet Singh v. Samand Singh (8) (p. 274) 
and Kala Singh v. Narain Singh (4) (pp. 
299-300), and certain ohservations appear to 
lend considerable support to the argument of 
the appellants’ counsel. The latter algo relied 
in support of his contention on the Full Bench 
ruling of this Court in Daya Ram v. Sohel 
Singh (5), and more egpecially upon the fol- 
lowing observations of Mr. Justice Chatterjee, 
at p. 424 of the report :— 

_ © I am also not clear that there is any dis- 
tinct rule of customary law, under which a 
man’s relations are precluded from claiming 
succession to his land merely because they do 


not reside or are proprietors in the village in 
(1) 143 P R. 1888 
(2) 64 P. R. 1893. 
(8) 78 P. R. 1898 
(4) 75 P. R. 1902. 
(5) 110 P.-R. 1906, F. B, 
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which such land is situate. I have al 
ready discussed the right of escheat of th 
owners of the village. Rukan Din v. Mussam 
mat Mariam (6), Chet Singh v. Samand Bing. 
(3) and Kala Singh v. Narain Singh (4), ar 
authorities in support of the view that th 
agnates, even with the disqualification men 
tioned above, are entitled to succeed, wher 
the land claimed is ancestral.” 


No doubt the precise point involved in th 
present case is not directly covered by th 
Full Bench ruling above cited, but if it i 
permissible, in accordance with the opinion o 
the majority of the Courtin that decision, t 
fall back on the personal law of the parties fo 
the determination of the point in issue, ther 
being no definite rule of customary law ap 
plicable to it, the plaintiffs must, I think 
succeed. It is further clear that they woul 


“succeed, if the land were in the possession o 


a proprietor in mauza Bilga, who was not ai 
agnate of the deceased childless proprietors 
Does then the mere fact of the land being it 
the possession of an agnate of theirs bar thi 
plaintiffs’ right of succession ? I think not 
It is argned by the Divisional Judge that thi 
plaintiffs’ right is barred because their fathe: 
TDyala abandoned his ancestral holding anc 
severed his connection with his village of ori 
gin and settled in Samrai long before the firs 
Settlement. But did or could Dyala by aban 
doning his land in Bilga abandon all hi 
future rights of succession, which admitted]; 
had not come into existence at that time. I 
he could do so, could he abandon the right 
of his sons to collateral succession in th 
family which were to accrne to them after hi 
death, and which were derivable from th 
common ancestor, Mohkam ? or to put th 
matter in another way, suppose instead o 
abandoning his land, Dyala had sold it eithe 
(a) to a member of the family, or (b) to : 
proprietor in the village, who was not a rela 
tion, and had thereafter taken up his residence 
with his father-in-law at Samrai, could it b 
argued that by reason of such sale, and be 
cause of his subsequent residence at Samrai 
he, and, after him his sons, would be debarre: 
from succeeding to his and their collaterals 
property in the ancestral village. Or suppos 
the land abandoned by Dyala had been taken 
possession of, not by his brothers, but by an 
other landowner in Bilga, and the presen 


(6) 68 P, R. 1898, : 
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intiffs had failed to recover possession from 
m, just as they failed to do so against their 
cles in 1889, would that failure have been 
ficient to deprive them of their rights of 
heritance in the village. All these questions 
ust, I think, be answered in the negative, 
r the simple reason that the plaintiffs’ 
hts of succession, which they are endeavonr- 
g to enforce, accrued to them on the deaths 
the descendants of Hira and Hamira, and 
ey have done nothing since to forfeit those 
ghts. Those rights they have derived not 
m their father but through their father 
rom the common ancestor, Mohkam;: and 
heir father was not, therefore, in a position 
> abandon those xights in anticipation of 
eir acerual so as to preclude the plaintiffs 
fom enforcing them. So far as the plaintiffs 
emselves are concerned, they not only did 
pt abandon their father's land, but did their 
est to recover possession of it by suit. thongh 
| was unfortunate that the result was un- 
vourable to them. 
For the above reasons I must hold that the 
Jaintifts are entitled to succeed to the land 
suit, and accepting the appeal I decree 
heir claim with costs thronghout. 
Appeal allowed. 
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Agra Tenancy Act (Local, 11 of 1901), 8. 20-—KFxpropiie- 
ry rnights—-iyreement to relanguish, not valid. 
Where at the time of sale of a Zamindari proporty 
10 vendors agreed to relinquish their exproprietary 
ights in the sir land in favour of tho purchaser : Held, 
ie such an agreement was an agreement to transfer 
eir exproprietary rights and could not be enforced 
| any OiviPor Revenue Court, 

Second appeal from the decision of the Dis- 
ict Judge of Azamgarh, dated the 20th 
f July 1907. 

Surendro Nath Sen, for the Appellants. 
i Muhammad Ishaq, for the Respondent. 
_dudgment_—This second appeal has been 
referred by certain persons, who hold the 
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position of judgment-debtors, while the re- 
spondent fills the position against them of de- 
cvee-holder. The circumstances which led 
to the suit, out of which this appeal has 
arisen, are as follows :—- 

The respondent had obtained a decree upon 
the 21st February 1906 for the recovery of 
Rs. 2,300. On the 21st of July 1906 in con- 
sequence. of execution proceedings set on 
foot by the respondenta 4 anna share in 
Kaul Modipur. which belonged to the ap- 
pellants, was soll and purchased by the 
decree-holder for Rs. 1,700 : there remained, 
therefore, a balance still due in favour of the 
decree-holder, 

Before the sale of the 4 anna share had 
been confirmed by the Court, the parties, on 
the 17th of August 1906, entered into an 
agreement whereby the decree-holder. agreed 
to give up 1 anna share ont of the 4 annas 
purchased by him to the appellants and also 
to remit the balance due; the appellants on 
their side agreeing to put the respondent in 
possession of 3 anna ont of the 4 anna share 
purchased by him and to relinquish in his 
favour any rights held by them over the sir 
land in the 3 anna share as exproprietary 
tenants of the same, The decree-holder did 
not certify tothe Court this adjustment of 
the decree and the appellants on the 13th 
November 1906 informed the Court of the 
adjustment and applied to it to issue a no- 
tice to the decree-holder to show cause why 
such adjustment should not be recorded as 
certified. 

Tn the petition which the judgment-debtors 
put before the Court they made no mention 
of the covenant on their part to put the re- 
spondent into peaceful possession of the 3 anna 
share and so far as the petition showed there 
was no consideration on their part for the 
adjustment of the decree. 

The decree-holder on receiving notice filed 
an objection in which he set out the cove- 
nant binding upon the appellants and pointed 
out that they had not surrendered the culti- 
vatory holding, nor put the decree-holder 
in actual possession of the sir land and this 
being so under the terms settled between 
them the agreement became void. 

Both the Courts below have found that the 
appellants have not performed the part of 
the agreement relating to them. Their ex. 
cuse is that they have not done so be. 


cause the sale has not been confirmed and 
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they have not acquired exproprietary rights. 
This finding, which was not attacked in the 
petition of appeal, appears to us fatal to the 
appellants’ case At the same time, as the 
question may still arise and may lead to 
further litigation between the parties, we 
heard the learned Vakil for the appellants 
upon the question as to whether the agree- 
ment was one which could be enforced. Tho 
learned Vakil addressed to us a very able 
and exhaustive argument referring us to se- 
veral decisions both ofthe English and In- 
dian Courts, but he failed to satisfy us that 
an agreement to relinquish exproprietary rights 
in sir land was an agreement which could be 
enforced by a Court, Civil or Revenne. The 
current of decisions in this Court is against 
the argument advanced by bim. A great 
part of his learned argument was based upon 
the fact of the surrender of the holding. Now 
the transaction between the parties, so far 
as we have heard it, does not appear to us to 
have been a surrender; on the contrary it was 
if anything an agreement by the appellants 
to transfer their rights in the exproprietary 
holding in favour of the respondent for con- 
sideration. Even supposing the appellants 
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another person—Remedy of beneficury—Money charged 
on ammovable yoperty—Limitalion—Criterion of 
benami transaction—Burden of proof. 

When a benamidur assigns n benam mortgage to 
anothor person who takes 16 bona fide and for value, 
the real moitgugee cannot. follow the mortgaged pro- 
perty in the hands of the assignee, bat can recover the 
mortgage monoy with interest due thercon from the 
assignor. Berhamdeo Pershad v, Tara Chand, 33 ©. 92; 
Kamala v Abul Burkat, 27 C. 180, Nund Lall v, Meer 
Aboo, 5 C. 597, relied upon. 

A suit to recover such w monoy from tho benamidar 
is in offoct to enforce paymont of money charged on 
immorable property and is, therefore, governed by 
art 132 and not by art 62 of the 2nd schedule to the 
Indian Limitation Act XV of 1877. 

Bura Mal v Bhaguan Das, 61 P. R, 18989, Karim-ud- 
Din vy, Hardhyan, 43 P. R 1882; Ram Narain v. 
Muhammad Hadi, 26 O. 227, P. C., referred to. 

The criterion in the caso of a benanma transaction in 
India is to copsider from what source the consideration 
money came! The beneficiary owner is bound to 
prove that the money belonged to him. 


Further appeal from the decree of W. A. 


LeRossignol, Esquire, Additional Divisional 
Judge, Delhi Division, dated 6th March, 


5. 
Mr. Shadi Lal, for the Appellants. 
Messrs. Muhammad Shufi and K.O. Chatterji, 
for the Respondents.. 


dudgment.—This is a suit for Rs. 1,700 on 


are still willing and have the intention of -the basis of a mortgage-deed, dated 7th June 


transferring their exproprietary rights, we 
do not think that this affects the question be- 
fore us. 

The Court would, on the application of 
the decree-holder, be rendering it compnl- 
sory on the appellants to transfer their rights. 
We merely state this in the hope the parties 
will still be able to carry ont some amicable 
arrangement between themselves, an end which 
is eminently desirable. 

The appeal is dismissed with costs includ- 
ing in this Court fees on the higher scale. 


` Appeal dismissed. 





PUNJAB CHIEF COURT. 
Second OIvIL Apprat No. 617 or 1905. 
February 10, 1907. 

Present :—-Mr. Justice Kensington and 
Mr. Justice Lal Chand. 

SHAM LAL AND OTRERS—PLAINTIFFS— 
APPELLANTS 
VETEUS 
JOHRI MAL AND orures—D erenpants— 
RESPONDENTS. 


Limitation Act (XV of 1877), ech. TI, arts, 02, 132— 
Bonami mortgage — Efect of transfer by benamidar to 


1895, executed by Gopal, defendant, for 
Rs. 1,000 in favour of Johri Mal and Ramji 
Das, defendants. The plaintiff appellant 
alleges that he supplied the mortgage-money 
and is the real beneficiary under the -mort- 
gago-deed, which he states was executed as a 
benami transaction in favour of Johri Mal and 
Ramji Das. defendants. According to the 
mortgage-deed, Rs. 940 were retained by the 


| mortgagees to redeem priormortgagesin favour 


of Pyare Lal and Chamman, and Rs. 60 were 
admittedas received before the Sub-Registrar. 
The priov mortgages were redeemed by pay- 
ments made in December 1895 and January 
1896, and it is a disputed matter between the 
parties whether the redemption money was 
paid by the alleged benamidars or by plaintiff 
appellant. The mortgagor, however, continu- 
ed to hold possession, and in 1898 he sold the 
mortgaged house to one Ramp&rshad for 
Rs. 1,200, who shortly after transferred his 
purchase for the same price to Jagan Nath, 
defendant. The plaintiff further alleges that 
his mortgage-deed was stolen by the defendants 
jn May 1898, and that an endorsement pur- 
porting to redeem the mortgage’ was entered 
in the deed without his knowledge and consent. 
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Yence-he sues for Rs. 1;700 including interest 
lue under the mortgage-deed against defend- 
nts with or without lien on the mortgaged 
roperty, alleging that he became aware in 
lebruary 1902 of the fictitious and fraudulent 
otry on the mortgage-deed acknowledging 
aceipt of money. 
The issues fixed by the First Court were :-— 
(1) whether the mortgage was benamé as 
; alleged ; 
i (2) whether defendants Jagan Nath and 
f Ram Parshad, the subsequent ven- 
dees, had notice that the mortgage 
was benami ; and 
(3) if not, whether the suit was within 
limitation. 
The Court held that the transaction was 
nami; but that the subsequent vendees had 
ynotice of its being benamz, and on these 
idings decreed the claim for Rs. 1,700 
inst defendants Nos. 1 and 2, the alleged 
namidars, without deciding the issue relat- 
g to bar by limitation. 
The Divisional Judge on appeal by defend- 
ts Nos. l and 2 has reversed the finding of 
a First Courton the first issue and dismissed 
e suit tn foto. 
Plaintiff now appeals contending that the 
wigage is benami as held by the First 
urt. It was contended for the respondent 
the hearing that the suit is barred by limi- 
ion and the following authorities: viz., 
akur Prasad v. Partab (1), Arunachala Pillat 
Ramasamya Pillat (2), Banoo Tewary v. 
na Tewary (3), Kundun Lal v. Bansi Dhar 
, Vishnu Bhikaji Phadke v. Achut Jagan 
ik Ghate (5), Sriramulu v. Chinna Fen- 
asami (6), Ram Kishan v. Bhawani Das 
, Sundar Lal v. Fakir Chand (8) and 
mumoni Audhikary v. Nilmoni Singh Deo 
, were quoted to support the contention. 
ne of these, however, seems to be applicable 
the present case. Nos. 1, 2and 3 were 
ès of realisation of joint property by one 
harer. No. 4 was a similar case between 
aeirs. No. 5 wasa case of refund claimed 
er,sectiqn 295, Civil Procedure Code. No. 
as a suit against an assignor of mortgage 
itg by an unregistered agreement, No. 7 
similar to No. b. No. 8 was a suit for 
iey received on a bond by the benamidar 


6 A. 442. (2) 6 M. 402 
24 0. 308. ii Ss 3 A. 170 
15 B. 438. (6) 25 AL. 896. 
1 A. 383. (8) 25 A. 62. 

y 2 C. 393. l 
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against the benamidar and his transferee, and 
it was held as barred under Article 62 ; and 
No. 9 was a suit for money dueto plaintiff, 
but received fraudulently by defendant and 
was held as governed by Article 60, Act XI 
of 1871, which corresponded with Article 62 
ofthe present Limitation Act. It is thus 
clear that the cases Nos. 8 and 9 above have 
an apparent application to the present suit, 
but in neither of these cases, the money was 
due ona mortgage-deed as here. For ap- 
pellant if was contended in reply that the 
article applicable is 132 and not 62, and his 
counsel relied upon Berhamdeo Pershad v. 
Tara Ohand (10), Kamala Kant Sen v. Abul 
Barkat (11), and Nund Lall Bose v. Meer Aboo 
Mahomed (12), to support the contention. 

We think that the principles laid down in 
these cases are applicable to the present suit. 
Kamala Kant Sen v. Abul Barkat (11) was a 
case where mortgaged property was sold at 
auction for arrears of Government revenue, 
and the surplus proceeds were received by an 
assignee of the mortgagor. He was sued by 
the mortgagee for recovering the surplus sale- 
proceeds as part of the mortgage assets. It 
was contended for defendant that the suit waa 
barred by limitation under article 62, This 
contention was overruled and article 132 was 
held applicable on the ground that the lien 
which existed on the property as a charge was 
transferred under section 73, Transfer of Pro- 
perty Act, to the purchase- -money, and that 
there was nothing in the Limitation Act, 
which would shorten the time within which 
the plaintiff could sue to recover the money, 
the suit being a suit not on the personal 
covenant but a suit to recover the money as 
charged on the mortgaged property. Berham- 
deo Pershad v. Tara Chand (10) was a similar 
case with this important difference that the 
sale under which the proceeds were realised 
by the defendant was not a sale for arrears of 
Government revenue butin execution of his 
mortgaged decree, and the proceeds were 
withdrawn by him, in satisfaction of another 
decree based on a mortgage subsequent to 
plaintiff's. It was contended for defendant 
that the claim was for money had and receiy- 
ed by defendant for plaintiff's use, and as 


-such was barred by limitation under article 


62, It was decided by a majority that the 


(103 38 0. 92. 
(11) 27 O. 180. 
(12) 6 O. 597, 
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Article applicable was 132 and not 62, and 
that the suit was not barred. It was held 
that the plaintiff's lien continued to be attach- 
edtothe sale-proceeds, which formed a portion 
of plaintiff's security for satisfaction of his 
mortgage, and that such lien was not ex- 
tinguished by the sale, nor was his right to 
follow the money or the nature of the snit to 
enforce such right.affected by the fact that 
the money had been withdvawn from Court 
by a person having notice of the plaintiff's 
right. In the present case the house in dispute 
was transferred by private sale to defendants 
Nos. 4 and 5, who have paid themortgage-money 
to defendants Nos. 1 and 2, the benam#dars. 
The security can no longer be enforced under 
the circumstance against the house in the 
hands ofdefendants Nos. 4 and who arefotnd 
to be Lona fide transferees. But the money re: 
ceived and retained by defendants Nos. 1 and ‘2 
is the mortgage-money. It represents an equi’ 
valent of plaintiff's charge on the property 
and can be followed ag such in the hands of 
the person alleged to be wrongfully withhold- 
ing the same. The suit isin effect there- 
fore to enforce payment of money charged on 
immovable property and as such governed 
by Article 132. It is not a suit to enforce a 
personal claim, and therefore the cases Dam 
Din v. Kalka Prasad (13) and Devi Das v. 
Ishar Dus (14) quoted for respondent, are in- 
applicable. In fact plaintiff has no personal 
claim against defendants Nos. 1 and 2. He does 
not gue them fora personal debt. What 
plaintiff claims is that the security realised 
ought to be paid over to him. Such suit is 
governed by Article 132. If not, then by 
Article 120, and the suit is within time which- 
ever article is held to apply as it was institut- 
ed within six years of the admitted receipt of 
money by defendants Nos. land 2. Noauthority 
was quoted where Article 62 was held to ap- 
ply to a claim for money charged on immov- 
able property, and apparently it would be 
inequitable and unjustifiable to hold that 
defendants by receiving the money in 1898 
unlawfully as alleged cut short the period of 
limitation within which plaintiff would other- 
wise be entitled to enforce payment charged 


on immovable property as he is now actually 


suing. 
The scope of Article 62 seems to me rather 
to extend the period of limitation in money 
(18) 7 A. 502. 
(14) 55 P. R. 1894. 
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claims by giving a further period of three 
years from the date of receipt, but any how it 
has to be construed strictly, and cannot be 
interpreted as shortening the period due on 
the original cause of action. We, therefore, 
hold that the suit is not barred by limitation 
as contended for the respondent. On the 
merits of the appeal, we are disposed to agree 
with the First Court that the mortgage sued 
upon is a benami transaction, and that plaint- 
iff appellant is the veal beneficiary. As point- 
ed out in Bura Mal v. Bhagwan Das (15), the 
criterion in the case of a benami transaction 
in India is to consider from what source the 
consideration money came. “This is a very 
important fact in many, ib may be said in 
most cases of alleged benamz, though it is not 
the only criterion” [Ram Narain v. Muham- 
frad Hadı (16).] The onus no doubt lay on 
the pluintiff to prove that the mortgage was 
executed benami in favour of defendants Nos. 
Land 2[ Karim-ud-dinv. Hardhyan Singh (17) ], 
but we think he has sufficiently discharged 
the onus in the present case. No adequate 
explanation is given why the mortgage-deed 
was executed benamt in the name of the de- 
fendants, but on the other hand the parties 
ave not related, and there isno suggestion in 
the case that if the money was supplied by 
the plaintiff, he supplied it for the benefit of 
the defendants. In fact defendants alleged 
that they paid the mortgage-money and not 
the plaintiff. The veal question for decision, 
therefore, under the circumstances is, who 
paid the consideration money for the mort- 
gage in dispute, According to the terms of 
the mortgage-deed as stated already, only 
Rs. 60 out of the consideration money were 
paid when the mortgage-deed was executed. 
This sum was paid before the Sub-Registrax 
by Hira Lal, writer of the deed, as agent of 
the mortgagees, and Hira Lal has deposed 
that the money was paid to him by plaintiff 
Bhullan Singh and not by the defendants Nos: 
land 2, who apparently took nopart in getting 
the deed executed and registered. The balance 
Rs. 940 was retained for payment to prior 
mortgagees, and it is proved beyond all 
doubt, by reliable evidence, that the whole 
amount was paid by plaintiff. The receipts 
for the amount paid to previous mortgagees 
were held by plaintiff, who filed them in a 

(15) 61 P. R. 1889. $ 

(16) 26 C. 237 (P. C.) s 

(17) 43 P. B., 1882, ` 
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revious suit, relating to this property, and 
le previous mortgagee, Chamman, and Lala 
levi Dial, mukhtar, who paid the money in 
\tisfaction of Piyare Lal’s decree, have both 
yposed that the money was paid by plaintiff. 
ı further appears that a bond given at the 
metime by Gopal for the balance due to 
iyare Lal is attested by plaintiff. The de- 
ndants thus do not appear to have taken 
y part in redeeming the prior mortgages 
din making payments. There is no good 
ason for discrediting the evidence supported 
'it is by documents, while the defendants, 
hen examined as witnesses, were unable to 
ve any satisfactory account of payment and 
we to admit that the payments were not 
tered in their books. On the other hand, 
ere is an entry showing that only two days 
‘ior to the deposit with Lala Devi Dial, on 
lth December 1895, plaintiff borrowed 
, 800 from defendants Nos. 1 and 2,on pledge 
ornaments, apparently for payment to 
yare Lal, the prior mortgagee, and defend- 
its have already received their money from 
‘aintiff by suit. There is thus sufficient ex- 
anation how plaintiff through a chaprasi 
ised part of the money for payment to prior 
ortgagees, while the defendants have given 
ı explanation whatever for their complacent 
mduct, There is nothing to support their 
ntentions excepting their own statement 
tcorroborated even by their own account 
ks, while their whole conduct at execution 
d registration of the deed and subsequent 
reto, when prior mortgages were redeem- 

, is entirely opposed to the view that they 
e the real beneficiaries under the mortgage- 
ed. On the other hand plaintiff’s case is 
pported by reliable oral and documentary 
idence, and he has throughout conducted 
mself as a person actually and really in- 
bested in the transaction. The mortgage- 
ed was no doubt held by the defendants and 
is produced by them in a previous enquiry, 
here again they were held to be mere 
amidars. They may have secured posses- 
m of the mertgage-deed by theft, as alleged 
| plaintiff, or for some other reason which 
not been disclosed, but we have no doubt 
the record that the mortgage consideration 
s paid solely by plaintif and he is entitled 
eceive it, He is, however, not entitled to 
tain a decree for more than what was ac- 
\lly received by the defendants. They have 
mitted having received Rs. 1,241 only 


| 


under the mortgage-deed, and plaintiff is 
entitled to get a decree against them for the 
amount so admitted. He is not entitled to 
receive any interest subsequent to May 1898, 
when the money was received, as he has un- 
reasonably delayed his claim} and for the 
same reason he is not entitled to get costs. 
We accordingly accept the appeal and pass a 
decree in plaintiff's favour for Rs. 1,241 
against defendants Nos. 1 and 2. The suit will 
stand dismissed against the remaining de- 
fendants. Parties will bear their own costs 
throughout. . 
Appeal allowed. 





CALCUTTA HIGH COURT. 
Szeconp Crvmu Arrear No. 1594 or 1907. 
April 5, 1909. 

Present :—Myr. Justice Sharfuddin and 
Mr. Justice Coxe. 

GOPAL CHANDRA BHATTACHARYA— 
PLAINTIFF—-APPELLANT 
versus 


SECRETARY or STATE ror INDIA 
ix COUNCIL—Derexpaxt——-RespoxpDenv. 
Muster and acrrant—Liabiity of master—Fraud of 

servant committed in cuurse of service aad for master’s 
benefit— Fraud committed by Gurerrment employee for 
hia own benept. 

A master is liable for the fraud of hig servant com- 
mitted ın the course of his service and for the 
master’s benefit, but he ig not liable for the 
misconduct of the servant committed for the ser: 
vant's own private benefit. Barwick v. English Joint 
Stock Bank, L R. 2 Exch. 269, Houldsworth v. City 
of Glasgow Bank, 5 A C. CH. L.) 817, British Mutual 
Banking Company Ld. v. Charnwood Forest Ry. Oo., 
L. R 18 Q. B. D. 714, Bombay Burmah Trading Cor- 
poration Ld. v, Mirza Mahomed Ally and Burmah Co. 
Ld, L.R. b I. A. 130; 4 0. 116 and D. McLaren 
Morrison v. 8. Verschoyle, 6 C. W. N. 429, followed. 

Lallchand v, Agra Bank Ld., 18 I. A. 111, distinguish» 
ed 


Therefore, where the act complained of was done by a 
Government official occupying such a position that 
for all practical purposes the Government had no 
control over him and the Government did not cause 
or authorize or adopt such act and gained no profit 
from it, the Government cannot be made liable. 

Uoti Lal Ghose v. Seeretury af State, 90. W, N. 495, 
followed 

Appeal from the decree of the District Judge 
of Chittagong, dated May 18, 1907, affirming 
that of the Sub-Judge of that place dated 
June 16, 1906. 

Babus Dwarka Nath Chakravarti and Rama 
Kanta Bhattacharya, for the Appellant. 

Babu Ọmakali Mukherji, Offg. Senior Gov- 
ernment Pleader, for the Respondent. 
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Jadgment.—In this second appeal the 
plaintiff is the appellant, and he instituted the 
suit under the following circumstances : — 

He isa contractor under the District Board 
of Chittagong and for some work done by him 
for the District Board he was given a cheque 
for Rs. 1,091-12-9 by the Vice-Chairman, 
on the 3rd April, 1905. The District Board 
funds are kept inthe Government Treasury at 
Chittagong. The plaintiff went to the Trea- 
sury for the money covered by the cheque. 
Defendant No.2 was the head poddar in the 
Treasury and defendant No. 3 was a mohurrtr 
there. It appears that the cheque was passed 
by the Accountant on its presentation by the 
plaintiff and it was then presented by him 
to the Treasurer who after obtaining the 
necessary orders ofthe Treasury Oficer made it 
over to defendant No. 3, who in his turn. 
took plaintiff’s signature in a receipt book in 
anticipation of payment and told him to apply 
a little later to defendant No. 2 for the money. 
The plaintiff says that a little after he went 
for the money to thedefendant No. 2. But 
this defendant instead of paying the money 
told him that it had been paid to the payee. 
On the above facts the plaintiff sued the 
defendants Nos. 2 and 8 for the money, 
alleging that they hadin collusion commit- 
ted fraud and misappropriation, Defendant 
No. 1, the Secretary of State, is also made a 
party on the’ ground that ‘defendants Nos, 2 
and 3 were acting as his agents and that 
they committed fraud and misappropriation 
in performance of their duty as such. 

Both the lower Courts have decreed the suit 
against defendants Nos. 2 and 3, holding that 
the misappropriation was committed by them 
for their own benefit and they were, therefore, 
liable. But the plaintiff's case as against 
the Secretary of State had been dismissed. 

The plaintiff now appeals to this Court and 
on his behalf it has been urged that the 
defendant No. L., the Secretary of State, should 
have been made liable and that the Court 
below was wrong in holding that the mis- 
appropriation by defendants Nos. 2and 3 was 
not within the scope of their employment. 

During the course of arguments we have 
been referred to some English cases by the 
learned Vakil for the appellant. The first 
authority cited is the case of Barwick v. English 
Joint Stock Bank (1). We find that Willes, J., 
makes the following observations with regard 

(1) L. R. 2 Bxoh, 259. 


to the liability of the principal: “ But wit 
respect to the question whether a principal i 
answerable for the act of his agent in th 
course of his master’s business, and for hi 
master’s benefit, no sensible distinction can b 
drawn bétween the case of fraud’ and th 
case of any other wrong. The general rul 
is, that the master is answerable for ever 
such wrong of the servant or agent as i 
committed in the course of the service an 
for the master’s benefit, though no expres 
command or privity of the master be proved. 
The above definition of the liability of th 
master appears to have been repeatetil 
referred to and approved of in many subse 
quent cases: it was cited with approval b 
Lord Selborne in the case of Houldsworth v 
City of Glasgow Bank (2). 

Another authority to which our attention ha 
been drawn is the case of British Mutual Bank 
ing Company Ld. v. Charnwood Forest Ratlwa 
Co. (3). In this case it was held that when 
secretary of the defendants had made untru 
answers to enquiries for his own benefit, th 
defendints were not liable and Lord Esher i 
delivering judgment in the above case observe 
that although what the secretary state 
related to matters about which he wa 
authorised to give answera, he did not mak 
the statement for the defendants but fo 
himself: he had a friend whom he desired t 
assist and could assist by making false state 
ments and as he made them in his own intel 
est or to assist his friend he was not acting fc 
the defendants The rule has often bee 
expressed in the terms that to bind th 
principal the agent must be acting for th 
benefit of the principal.” 

Another case cited was the case of Bomba 
Burmah Trading Corporation Ld. v. Metra 
Mahomed Ally and the Burmah Oo. Ld. (4 
In this case the principle laid down by Wille: 
J., above quoted was referred to and approve 

We find that the above cases have bee 
fully discussed in the case of D). McLare 
Morrison v. S. Verschoyle (5), and there als 
Stanley, J., has approved of the principle c 
the liability of the master as laid down in th 
above cases. 

In the case of Moti Lal Ghose v. Secretar 


of State for India (6), it was held that wher 
2) 6 A. O. (H. L.) 317. 
. 18 Q. B. D. 714. 
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complained of was done by a Govern- 
icial occupying such a position that 
practical purposes, the Government 
control over him and the Government 
cause or authorize or adopt such act 
aed no profit from it, the Government 
36 made liable. 
est case on the pointis the case of 
mdv. Agra Bank Ld. (7). In this case 
wdships of the Privy Council thought 
1 servant might bona fide have paid 
iey to the wrong person. This would 
en within the purposes of the agency 
principal would be liable. But the 
38 not lay down that the holder of a 
ean, in all cases, sue a banker for the 
vered by the cheque independently 
sOnVeLBIOD. 
. a perusal of the reports of the 
ases it seems tous clear that the true 
law with regard to the liability of the 
for the misconduct of the servant 
1 master is liable for the frand of his 
committed in the course of his service 
the master’s benefit, and that a master 
able for the misconduct of the servant 
ted for the servant’s own private 
_and that it is not necessary that the 
should acerue to the master. 
esent case has been brought against 
etary of State because the amount 
‘sappropriated by the 2nd and 8rd de- 
sand he is responsible for their actions. 
clearly not so. Misappropriation was 
bin the scope of the duties entrusted to 
gndants Nos. 2 and 3. These defend- 
1 not commit the fraud and misappro- 
1 either for the benefit of the Secretary 
30r for the purposes of the agency. 
is been argued on behalf of the 
at that although the first defendant, 
retary of State, may not be liable for 
id of the other two defendants, yet he 
:to pay the amount of the cheque 
e had funds of the District Board in 
ithe time of the presentation of the 
This was not the basis of the suit 
not now be dealt with. Nor is it at 
iv that any such suit would lie, or 
are is any privity between the holder 
ieque and a banker, such as would 
the former to sue the latter for ‘the 
covered by the cheque except in the 
‘damages for misappropriation. 
R. 18 I, A. 111. 
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In the above circumstances we think that 
the judgment of the lower appellate Court is 
correct, and we, therefore, dismiss the pre- 
sont appeal with costs. 

Appeal dismissed. 





CALOUTTA HIGH COURT. 
CORIMINAL Revision No. 1077 of 1908. 
November 6, 1908. 

Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 

R. T. HOPCROFT—Paritioner 

versus 
Tun EMPEROR—Opposire Party. 

Criminal Procedure Code (Act F of 1898), ox. 107 and 
443-—European British Subject—“Enquue into or try 
any Charge” applicable to case under sec, 107, 

The expression “enquire into or try any charge” 
in section 4438 of the Criminal Procedure Code apples 
to proceedings under section 107 of the Code, as the 
party against whom such proceedings are instituted, 
is in the position of an accused party. 

Queen-Ẹmpress vy. Muteaddi, 21 A. 107, followed. 

Therefore, such a party as a European British sub- 
ject is entitled to claim that he should be tried by a 
Justice of the Peace or a District Magistrate or Pre: 
sidency Magistrate, provided the Justice of the Peace 
isa Magistrate of tho Firat Class and a European 
British subject. 

Criminal Revision against the order of W. 
J. Stark, Deputy Magistrate of Muzaffarpore, 
dated the 7th August 1908. 

Mr. Godfrey and Babu Hara Prosad Ohatterji, 
for the Petitioner. 

Judgment._-This is a Rule on the Dis- 
trict Magistrate of Muzaffarpore to show 
cause why the case should not be transferr- 
ed from the file of the trying Magistrate 
to that of any other Magistrate competent 
to try the same, on the ground that the 
trying Magistrate had no jurisdiction to 
inquire into the matter under section 443 of 
Criminal Procedure Code. 

Under section 443 of the Criminal Proce- 
dure Code no Magistrate, unless he isa Jus- 
tice of the Peace, and (except in the case of 
a District Magistrate or Presidency Magis- 
trate) unless he is a Magistrate of the first 
class and a Huropean British subject, shall 
inquire into or try any charge against a Huro- 
pean British subject. 

From the Explanation submitted by the | 
Magistrate there is nothing to show that the 3%, 
petitioner is not a European British-born sub- 
ject, and we are told that the matter was 
not at all disputed. The question is whether 
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the expression “inquire into or try any charge” 
applies to proceedings under section 107 or 
not. 

The party, against whom proceedings un- 
der section 107 of the Criminal Procedure 
Code are instituted, is in the position of an 
accused party, and when he is bound over 
to keep the peace, his liberty is, to a very 
great extent, qualified. In Queen-Empress v. 
Mutsaddi Lal (1), it was held that a person, 
against whom proceedings under Chapter 
VIIL of the Code of Criminal Procedure are 
being taken, is an “accused. person” within 
the meaning of section 437.0f the Code. It 
appears from this case that the learned Judge, 
who tried it, followed Qteen-Himpress v. Mona 
Puna (2) and Jhoja Singh v. Queen-Hm- 
press (8). 

If, therefore, the petitioner ix an accused 
person, his case certainly comes under section 
443 of the Criminal Procedure Code and, as 
a European British-born subject, is entitled 
to claim that he should be tried by a Jus- 
tice of the Peace or a District Magistrate 
or Presidency Magistrate, provided the Jus- 
tice of the Peace is a Magistrate of the first 
class and a European British-born subject. 

In the above circumstances we make the 
Rule absolute, and direct that the District 
Magistrate do transfer the case to any Magis- 
trate competent to try the petitioner. 

Rule absolute. . 
(1) 21 A. 107. 


(2) 16 B. 661. 
- (3) 28 ©. 493. 





CALCUTTA HIGH COURT. 
Criminar Revision Mrscactannous No. 1384 or 
1908. 

September 18, 1908. 
Present :-—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
RAJAH NARENDRA LAL KHAN AND 
OTHHRS—~PETITIONERS 
versus 
EMPEROR—Opposrre Party. 
criminal Procedure Code (Act V of 1893 ), 88,497,198 
Rail, considerations for granting—-Evidence implicating 
accused—Hnglih decisions not safe guide 

The decisions of English Courts are not necessarily 
s safo guide in interpreting sections of the Indian 
Code relating to the grant of bail. 

In exercising discretion under ge0.408 of the Orimi- 
nal Procedure Code, the High Court should not confine 
its attention only to the question whether the prison- 
r is oris not likely to abscond, as there may be other 
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circumstances also which may affect the question | 
granting bail to accused persons who are alleged | 
have committed crimes of a grave nature. 

Tf a person is accused of a non-bailable offence, the: 
unless the Magistrate considers that there are no re 
sonable grounds for believing him to be guilty, | 
must refuse bail, no matter how certain he may I 
that the accused will appear to stand his trial. 

It ia the right of an accused person to demand the 
the charge againat him should be tried without an 
unreasonable delay, and such delay will dispose th 
High Court to grant bail. 

Where a police-officer of superior rank swears that | 
has evidence which implicates the accused, it is suff 
cient to raise a suspicion that the accused may hay 


-committed an offence. 


Application for bail. 

Messrs. P. D. Roy, Keayes, Khodabux ani 
Babu Joy Gopal Ghosh, on behalf of the Raja 

Mr. K. B. Dutt, Mr. Godfrey and Babı 
Peary Lull Ghose, Mr, Ohuckerbutty, Mr. K. C 
Ohaudhuri, Mr. A. N. Chaudhuri and Bab 
Manmatha Nath Mukheryi; Mr. H. Mullick 
Mr. A. O. Dutt, for the other Petitioners, 

Mr. Baxter, for the Crown. 

Judgment,_-The petitioners in these case 
are accused of offences under the new Ex 
plosives Act, 1908. The offences which the; 
are alleged to have committed are non-bail. 
able. They were arrested on warrants anc 
after arrest were produced before the Magis. 
trate, who committed them to jail pending 
trial. Applications for bail have been made 
to the Magistrate and the Sessions Judge 
and refused. They now apply to this Cour 
for bail, 

It has been strongly pressed upon us or 
their behalf that these persons are not 
likely to abscond, and certain English au 
thorities have been cited which lay dowz 
the pyrinciptes on which bail is granted in 
that country. 

We are not prepared, however, to agree 
that the decisions of English Courts are 
necessarily a safe guide to us in interpret- 
ing sections of our own Code; and we observe 
that the cases cited refer to offences of much 
less gravity than those of which the pre- 
sent petitioners are accused. We doubt very 
much if English Judges would lend a ready 
ear to applications for bail on behalf of per- 
sons accused of offences of the Ny indi- 
cated in the papers before us. . are we 
prepared to admit that, in exercising our 
discretion under section 498 of the Crimi- 
nal Procedure Code, we should confine our 
attention to the question whether the pri- 
soner is or is not likely to abscond, as other 
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‘cumstances may also affect the question of 
anting bail to persons acoused of having 
mmitted crimes of a grave and serious nature. 
| a person is accused before a Magistrate 
‘a non-bailable offence then, unless he con- 
lers that there are no reasonable grounds 
e believing him to be guilty, the Magistrate 
ast refuse bail, no matter how certain he 
iy be that the accused will appear to stand 

trial. The Magistrate is probably in a 
tter position than the Sessions Judge, and 
ost certainly in a better position than 

e High Court, to estimate the probability 

the prisoners absconding. Itis illogical 
suppose that the Legislature intended that 

e Sessions Judge and the High Court, in 
jaling with questions of bail, should be 
hided exclusively by a consideration, which 
e officer best qualified to estimate its value 

debarred from referring to at all. 

It is the right of an accused person to de- 
and that the charge against him should be 
ied without any unreasonable delay, and such 
slay will certainly dispose this Court to grant 
nil. With respect to the bulk of the petitioners 
e are not prepared to say that the delay 
1 proceeding against them has been unrea- 
mable. They were arrested at the end of 
ugust, and it is now but little past the 
tiddle of September. We believe itis not 
b all unusual that a period of this extent 
ould elapse between the arrest of persons 
cused of grave and serious crime and the 
mmencement of the trial. In the case of 

ences under section 400 of the Indian 
enal Code, which, so far as the difficulty of 
vestigation goes, bear some analogy to the 

esent case, which appears to be based to 
ome extent on evidence of association, the 
eriod is usually far greater. Under section 
67 of the Criminal Procedure Code a Magis- 
rate, on the mere perusal of the entries 

the police diaries relating to the case, to 
hich of course the accused have no right of 
«cess, may from time to time authorize the 
jetention of the accused in custody for a term 
jot exceeding 15 days on the whole. There- 

r he can, under section 344 of the Crimi- 
1 Procedure Code, by a warrant remand 
In accused for any term not exceeding 15 
lays at a time, if sufficient evidence has 
een obtained to raise a suspicion that the 
lecused may have committed an offence and 
b appears likely that further evidence may 
je obtained by such remand. The evidence 
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in this case is,in our opinion, sufficient to 
raise sucha suspicion. A Police officer of 
superior rank has beon examined and swears 
that he has evidence which, as he believes, 
implicates the accused. He swears also to 
the truth of the first information which sets 
out that the accused in the present case as- 
sociate together in certain specified places, 
and that there isin the possession of the 
police incriminating correspondence connect- 
ing them with a secret society in Calcutta. 
We think that there are good reasons for be- 
lieving that such evidence exists against all 
the accused persons. This evidencemay be 
good or bad, but we do not think that its 
production can be said, as against the majo- 
rity of the accused, to have been unreasonably 
delayed. We are assured by learned counsel 
for the Crown that the case will be taken 
up in earnest on the 23rd instant without 
fail, and if it is not taken up, which we do 
not at allanticipate, it will be open to the 
accused to renew their applications. In these 
circumstances we decline to grant bail to the 
majority of the petitioners. 

But as regards the accused Maddhu Sudhan 
Dutt, Sham Lall Shaba, Saroda Prosad Dutt, 
Baroda Prosad, Nikunja Behari Maiti, we 
think the evidence of their complicity has 
been unreasonably delayed. They were arrest- 
ed at the end of July and have been six weeks 
in custody, and evidence against them might, 
in our opinion, have been produced in addi- 
tion to what has been before us. We grant 
their applications and direct that they be re- 
leased on bail io the satisfaction of the Dis- 
trict Magistrate. Another man who has been 
confined for a long time is Santosh, but in 
his case, bail is out of the question. 

As regards Raja Narendra Lal Khan it 
is stated inthe affidavit on his behalf that 
he has been delicately nurtured, and the 
deprivation of his customary food is prejudi- 
cial to his health. He states that he is will- 
ing to submit to conditions. It is perhaps 
a greater hardship on a man of position, 
brought up in luxury and holding a high 
position in society, to be subjected to jail 
rules than it is to men who have to make 
their way in the world. Inthe absence, as 
yet, of convincing direct evidence, we are . 
willing to yield to this petitioner's request, 

He may be released on bail to the satis- 
faction of the District Magistrate on condi- 
tion ef his being guarded at his own house 
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and debarred from all communications with 
persons said, rightly or wrongly, to be his 
associates in crime. 

Of course it must be understood that these 
orders do not affect the right of the Magis- 
trate hereafter on sworn testimony given before 
him, which in his opinion establishes a prima 
facie case against any or all the persons now 
released, to commit him or them again to cus- 
tody. The applications of all but the above 
mentioned six persons are refused. 





OALCUTTA HIGH COURT. 

Seconp Civiu Appear No, 542 or 1906. 

November 10, 1908. 
Present :-—Mr. Justice Stephen and 

Mr. Justice Doss. 

FUL CHAND BIBEE—Priarstire— 

APPELLANT 
versus 
NAWAB ALI CHOWDHRY anp axorner 
D EFENDANTS-— RESPONDENTS, 

Muhammadan Law—Talak (Divorce)—Absence of wife 
~~ Dower—Notice to wife of fact of talak. 

Under the Muhammadan Law it is not necessary for 
the wife to be present whon falak is pronounced, 
but it is necessary for the purpose of dower that the 
fact of the pronouncement of the talak should come 
to her notice. 

Furzund Hossein v. Janu Bibee, 40. 588, and Sarabai 
v. ftabiabai, 80 B. 537, referred to. 

Appeal from the decree.of F. J. Jeffries, 
Esquire, District Judge of Sylhet, dated the 
22nd of Decemher 1905, reversing that of 
Babu Mohor Lal Dey, Munsif of Habigunge, 
dated June 13, 1905. 

Babus Yara Kishore Chowdhury and Bipin 
Chandra Mallik, for the Appellant. 

Moulvis Shamsul Huda and Nur-ud=din 
Ahmed, for the Respondents. 

Judgment. —This is a snit in which a 
woman sues the heirs of a deceased Muhammad- 
an for the deferred portion of the maharana 
provided for by a kabinnamah. The defence 
to the suit was that the woman was divorced 
in 1304 B.S. or 1897, and that the cause of 
action accrued at the time of her divorce and 
that she is therefore Statute-barred under 
Article 104 of the Limitation Act. To this 
it is answered that, admitting the facts 
found by the lower appellate Court, still no 
divorce took place. The divorce was by talak 
bzing pronounced three times, but it was pro- 

nounced in the absence of the wife though in 
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presence of various witnesses including the 
wife’s father. 

The first question, which we have to de- 
cide, is whether the absence of the wife makes 
the pronouncement of the talak void and in- 
efficacious. In our opinion it does not. The 
point is dealt with in the book of Mr. Ameer 
Ali in section 3 of Chapter XII, where he 
says — Tt is not necessary for the husband 
himself to pronounce talak in the presence of 
the wife, but it is necessary that it should 
come to her knowledge.” The matter is also 
dealt with in Wilson's Digest at page 164, but 


- not so decisively. It also seems to be the opin- 


ion expressed in Nawab Abdur Rahman’s 
Institutes of Mussalman Law. The matter 
has twice, as far as we are aware, been dealt 
with by the Court; in the first place, in the 
case of Furzund Hossein v. Janu Bibee (1), and 
secondly, inthe case of Sarabui v. Rabiabat 
(2). In the second of these cases a distinct 
opinion is expressed that it is not necessary 
for the wife to be present, when the talak 
is pronounced, although this is an obiter inas- 
much as that case dealt with a written instru- 
ment of divorce. In the previous Calcutta 
case, the matter isalso dealt with and the 
point itselfis not directly noticed but talak was 
there pronounced in the absence of the wife, 
and it is significant that the case is not de- 
cided on that point, which it would have 
been, if it had been fatal to the effect of the 
divorce. We, therefore, hold that it is not 
necessary for the wife to be present when 
the talak is pronounced. Jt is necessary cer- 
tainly for the purpose of dower that the fact 
of the pronouncement of talak should come 
to her notice. That it came.to the notice of 
the woman there can be no doubt, for before 
her husband's death she saw him and claim- 
ed the dower. 

This, however, leads us to the second ques- 
tion as to whether or not the present suit is 
barred by limitation. The talak, as we have. 
said, was pronounced in 1897, The suit was 
brought in 1905 and the husband died a few 
months only before the suit. If we count the 
period of limitation from the tifne of divorce 
or from a little later, it is obvions that the 
suit is Statute-barred. Now, the findings are 
that the talak was pronounced in the presence 
of witnesses including the woman’s father, 
who took or purported ito take a leading part 
in the proceedings as representing the woman, 

(1) 4 C. 588, (2) 80 B. 687, 
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d the findings also go to show that the 
man has been living with her father, ap- 
rently continuously, since the time of the 
bee This particular question, when the 
man got knowledge of the talak, was not 

ed in the first instance, and consequent- 
the findings are not as definite on this 
nt as they may be. Baton the findings 
h as they are before us, we hare no doubt 
all that the woman had notice of the talak 
erior to the period of limitation. 

he result is that the suit is brought with- 
t any foundation, and consequently this ap- 
nl must be dimissed with costa. 
t Appeal diemissed. 





CALCUTTA HIGH COURT. 
Ciıvıt Rura No. 1997 or 1908. 
July 27. 1908. 
Present :—Mr. Justice Coxe and 
Mr. Justice Doss. 
AGENDRA KUMAR BOSE AND otuars— 
PLAINTIFES—PETITIONERS 
verni 
, NABIN MANDAL—DEFENDANT— 


OPPOSITE PARTY. 
Ciul Procedure Code (Act XIV of 1892), as. 100, 10°, 
ti 15°—Decree, ex parte—Adjourned day of hearing — 
toration of sut, 

n the adjourned day of hearing, a suit was deorcad 
parte after evidence was taken. 
Held, that the order was passed under seo. 100 read 
thsec 157 of the Civil Procedure Code, 1832, and not 
ee sec. 168 and that it could be set aside under sec 


Mariannissa v Rambalpa, 34 O 285; and Cooke v. 
uitable Coal Co, 8 C. W N 621, followed, 
Sitara v. Tulohi, 28 A 462, distinguished, 


Civil Rule against the order of the Munsif 
Basirhat, dated April 11, 1908. 
Babu Dwarka Nath Mitter, for the Peti- 
oners. 
, Judgment.—In this case the plaintiffs on 
ə 19th December 1906 brought a suit 
inst the defendants in the Court of the 
fansi of Baatrhat, Ths 98nd January as 
ed for the hearing of the case. On that 
te the defendant prayed for time and the 
se was adjourned to the 19th February. 
he 19th February being a holiday the case 
as taken up on the 25th February, when it 
ag again adjourned to the 5th March. On 
e 5th March the following order was pass- 
: “The defendants do not appear; examined 
[ali Krishna Chandra and decreed ex parte.” 
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Subsequontly the defendants applied to have 
this decree set aside under section 108 of the 
Civil Procedure Code, and that application 
was ultimately granted. 

The plaintiffs now apply to this Court 
under sec, 622 of the Code of Civil Procedure, 
and ask that the order of the Munsif reviv- 
ing the case may be set aside on two grounds. 
The first ground is that the order of the 5th 
March 1907 is really an order under section 
158 of the Code of Civil Procedure and there- 
fore cannot be set aside on an application 
under section 108 of the Code of Civil Pro- 
cedure. It appears to us that the case is 
completely governed by the general principles 
laid down in the cases of Martanntssa v. 
Ramkalpa Gorain (1) and G. P. Cooke w. The 
Equitable Coal Co. Ld. (2). It seems to us 
that the Court did not, as a matter of fact, on 
the 5th March 1907, dispose of the case un- 
der section 158 of the Code of Civil Pro- 
eedure. That section authorises the Court to 
proceed to decide a suit forthwith. But in 
this case the Court did not decide the case 
forthwith, but proceeded to take evidence 
and decided the case on the evidence so taken, 
We have been referred to the case of Sitara 
Begam v. Tulshi Singh (8) as an authority for 
the proposition that the Court may, under sec- 
tion 158 of the Code of Civil Procedure, take 
further evidence and decide the case on that 
evidence. But after reading the decision we 
do not think that this conclusion follows ne- 
cessarily from the terms of the judgment. We 
think, therefore, that the first point fails, and 
hold that the order of the 5th March 1907 
was passed under section 100 read with sec- 
tion 157 of the Civil Procedure Code, and 
could be set aside by an application under 
section 108. 

The second point taken is that the order 
of the Munsif reviving the case is bad under 
section 108 ofthe Code of Civil Procedure, 
inasmuch as the Munsif has not found that 
the defendants were prevented by sufficient 
cause from appearing on the day fixed. It is 
impossible to deny that the enquiry made by 
the Munsif into the matter was perfunctory 
and the order passed very defective and ir- 
regular in form, But it appears on examin- 
ing the proceedings that that order was an 
ex parte order. The case under section 108 
was taken up on the 20th February, 21st 


(1) 34 0, 235. (2) 8 0. W. N, 821, 
(3) 28 A. 462, 
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March and the 11th April. On none of these 
days were the plaintiffs ready to proceed 
with the case. The order of the 21st March 
directed the issue of summonses on the plaint- 
iff's witnesses at their own risk and so con- 
veyed to them a fair warning that further 
time would not be given. Then on the llth 
April the plaintiffs applied for further time 
and their application being refused, one of 
the defendants was examined. The plaintiffs 
apparently did not cross-examine him and 
acting on the statement of one of the defend- 
ants that he had never heard of the decree, 
until it was executed, the Munsif directed 
the restoration of the suit and a trial de novo. 
Although, as we have said, we cannot regard 
the order of the Munsif as in form a proper 
order, yet we do not think that we ought, in 
the exercise of the discretion given us by 
section 622 of the Code of Civil Procedure 
to interfere with it. 

The result is that this Rule is discharged 
with costs. 

Rule discharged. 





PUNJAB CHIEF COURT. 
Misc. Civi APPRAI No. 751 or 1906. 
January 5, 1907. 

Present :—Mr. Justice Shah Din. 

BHA FIWANTI—Derenpant—-APPELLANT 

versus 
GOMAN AND ANOTHER-—PLAINTIPEES— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 278, 280, 
981, 283-—Lrmitation Act (XV of 1577), Sch. IT, Art. 
11~Attachment—Objection to attachment—Omission 
of Court to pass orders in respect of portion of pro- 
perty—Suit by objector to establish title to part omit- 
ted—Limitation. 

Whore an executing Court by some oversight or 
under some mis-apprehension omits in its order to ex- 
press an opinion or to give judgment on merits in 
respect of some of the properties comprised in the 
claim preferred by an objector under s. 278, O. P.C, 
the order cannot be treated ns having been made 
ander 8. 280 or 8. 281, within the meaning of 8. 283, 

the properties so omitted. Sajan Ram v, 
Rim Rattan, 87 P. R. 1904, referred to. 

Consequently, Art. 11, Sch. IT, of the Limitation 
Act is inapplicable to a mit by the objector to estab- 
lish his title to such properties. 

Miscellaneous further appeal from the order 
of W. Chevis; Esquire, Divisional Judge, 
Sialkot Division, dated 80th May 1906. 

K, C. Chatterji, for the Appellant. 

Roshan Lal, for the Respondents, 
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Judgment.—-I need not repeat the facts of 
this case which are fully stated in the judg- 
ment of the lower appellate Court. The 
sole question for decision in this appeal is 
whether the plaintiffs’ suit is barred by 
article 11 of the second schedule of the 
Indian Limitation Act, and this depends 
upon the determination of the question 
whether on the 5th November 1901 the 
executing Court passed an order under sections 
280 and 281 of the Code of Civil Procedure 
disallowing the claim of the present plaintiff 
to the property now in suit, which admittedly 
was covered by the application which she- 
made under section 278 of the Code object- 
ing tu the attachment of part of the property 
attached in execution of the respondent's 
decree of the 10th December 1900. A re- 
ference to the order of the 5th November 
shows that the executing Court evidently 
was under the impression that only one 
house and a few shops had been attached on 
the application of the decree-holder as being 
the property of the judgment-debtors, al-. 
though as a matter of fact the attached 
property consisted, besides the one honse 
and six shops referred to in the said order, 
of six honses, four other houses, and one 
piece of vacant site. Musammat Goman's 
application for removal of attachment covered 
all these properties, but as the Court, as 
I have just pointed out, believed that only 
one house and the shops aforesaid were 
under attachment, and as it held that 
Musammat Goman had given satisfactory 
evidence in support of her position, it 
ordered the release from attachment of one- 
sixth of the honse and one-third of the shops. 
The order is naturally silent with regard 
to the rest of the attached properties. 
The lower appellate Court notes that the 
property as to which Musammat Goman 
had filed an objection, but which was not 
expressly covered by the order of 5th No- 
vember 1901, was as a matter of fact re- 
leased from attachment, and this probably 
was the case, as we find that, Musammat 
Goman did not institute a suit under section 
283, Civil Procedure Code, to have her title 
established to any part of the property 
covered by her application aforesaid. 

The decree-holder brought a suit under 
section 283, Civil Procedure Code, as re- 
gards the house and the six shops referred 
to in the order, of the. Sth November, hut 
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| was unsuccessful up to the appellate 
1 Thereafter she again attached the 
houses and the vacant site mentioned 
ve, upon which Musammat Goman filed 
objection which having been disallowed, 

1 present suit has been institnted by 

sammat Goman under section 283 of the 

de. The decree-holder’s defence is that 
> suitis barred by limitation under article 

' of the second schedule of Act XV of 

77, onthe ground that the period of one 

ar allowed by that article began to run 

ım Sth Novembor 1901, on which date, 
is contended, an order was passed by the 
ecuting Court against the plaintiff (then 
jectot) under sections 280 and 281 of 

e Code. This defence was accepted by the 

t Court which dismissed the suit as 

med by limitation, but in appeal the 

rned Divisional Judge has held the suit 
tso barred, and has remanded the case 
decision on the merits. 

| After giving my best consideration to 
1e arguments addressed to me by the 
arned pleader for the appellant, I am of 
pinion that the conclusion arrived at by 
ie lower appellate Court is sound, though 
iy reasons for this decision are not 
lentical with those given by that Court. I 
1ink that section 13 of the Civil Procedure 
lode has, as was very properly admitted by 
Ir. Chatterji, no bearing on the point before 

e, the determination of which hinges ex- 

usively upon the meaning and scope of 

e order of Sth November 1901, and upon 

o applicability, in the light of that order, 
if article 11 of schedule II of the Limita- 
ion Act to the facts of this case. 

Now, as I have already indicated, the exe- 
mting Court that passed the order of the 
Sth November was clearly under the im- 
pression, as the order shows, that only one 
nouse and a few shops were under attach- 
ment, and there can be no doubt to my 
mind that‘in allowing the objection of 
Musammat Goman to the extent of her in- 
terest in those properties, the Court meant 
to and did allow her objection in full. If 
the Court had known that there were 
other properties under attachment and that 
Musammat Goman’s objection covered those 
properties as well, there is no reason to 
suppose that her objection with regard to 
“hem would have been disallowed, especially 
ju view of the fact that the evidence on 
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which the Court decided in favour of 
Musammat Goman’s claim apparently sup- 
ported that claim to its fullest extent and 
not only so far as it related to the one house 
and the shops actually ordered to be releas- 
ed from attachment. This being the case, 
can it be said, as was contended by the 
pleader for the appellant, that the execut- 
ing Court passed the order in question under 
section 280, Civil Procedure Code, only for 
the partial release of the attached property, 
t.e,, the property expressly mentioned in 
the order, retaining the attachment as re- 
gards the property not so mentioned? I 
think that this construction of the order is 
absolutely inadmissible and cannot be ac- 
cepted. The Court, in my opinion, allowed 
the release of the entire property so far as 
Musanvmat Goman’s interest was concerned, 
and never meant to retain the attachment 
as regards the properties now in suit, At 
any rate, it is clear that no order was passed 
on the 5th November, either under section 
280 or section 281, disallowing any part of 
the objector’s claim, and if that were so, I 
fail to see how article 11 of the second 
schedule of the Limitation Act applies to 
this suit, for that article applies in terms 
only to a suit by a person against whom 
an order is passed under section 280 or 
section 281 of the Code of Civil Procedure, 
to establish his right to the property com- 
prised in the order. The order of 5th 
November was not in my opinion an order 
passed against Musammat Goman either 
under section 280 or section 281 of the Code 
with regard to “any property comprised in 
that order,” and as there is admittedly no 
other order on the execution file of 1901 
comprising the property in suit, ts, one- 
third of six houses anda vacant site, it is 
clear that limitation cannot run against the 
plaintiff from any date in that year. 

No published decision of an Indian Court 
exactly in point has been brought to my 
notice, nor have I been able to discover any, 
but I think that the ruling of this Court 
in Sajan Ram v. Ram Rattan (1) is, 
so far as it goes, in favour of the plain- 
tiffs position, inasmuch as the executing 
Court in 1901 did not in the words of 
that ruling es express an opinion and givo 
judgment on the merits ” as regards Musam- 
mat Goman'g objection relating to the pro- 

(1) 87 P. B. 1904, 
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perty which is the subject-matter of the 
present litigation. 

For the above reasons I am of opinion 
that the order of the lower appellate 
Court is correct, and I dismiss this appeal 
with costa. 

i Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Frrst Oivi APPRAL No. 288 or 1907. 
April 6, 1909, 

Present:—Sir John Stanley, Kr., Chief 

; Justice and Mr. Justice Banerji. 
GIRDHARI LAL AND ANOTHER-——PLAINTIFPA 
APPELLANTS 
VEVEUE 
KHUSHALI RAM AND ANOTHER— 


DEFENDANTS—RESPON DENTS. 

Civil Procedure Code (Act XIV of 1882), es. 244, 583 
—Anetion purchaser in possession—-Decree im execution 
of which he purchased, set ande—Swit for recovery of 
possession from auction purchaser not barred. 

A mortgageo purchased the mortgaged property 
in exeoution of an er parte decree on foot of his mort» 
gage, and obtained possession. Subsequently, the 
ex parte décree was set aside and the case having been 
re-heard a second decree for sale was passed. But 
before the property could be sold in execution of the 
second decree the decretal amount was paid off by a 
puisne*inonmbrancer. In a suit to recover possession 
from the mortgagee purchaser by the representatives 
of the mértgagors: Held, that sections 244 and 583 
of the Code of Civil Procedure do not apply. 

Sub- 


First appeal from the decision of the 
ordinate Judge, Aligarh, datedthe 22nd of 
July 1907. 

J. N, Choudhri (with him Gulzari Lal), for 
the Appellants. 

Durga Charan Bannerji (with him Mohan 
Lal Sandal), for the Respondents. 

Judgment. —This appeal arises out of a suit 
for possession of property which had passed 
into the hands of an auction-purchaser under 
n sale in execution of an eg parte decree 
which was subsequently set aside. The 
property in dispute belonged to one Tori 
Singh, who left him surviving, his widow, 
his sister-in-law and a minor son named Chait 
Singh. These relatives were recorded as owners 
upon his death. In 1888 the widow and 
sister-in-law purporting to act for themselves, 
and also as guardian of the minor Chait 
Singh, mortgaged the share in question to 
the respondent Khushali Ram. <A suit for 
sale was brought on this mortgage and on 
the 28rd of July 1895 an ew parte decree 
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for sale was passed and in execution of this 
decree the property was sold and purchased 
by Khushali Ram onthe 20th of Decem- 
ber 1897, Chait Singh then applied to have 
the ex parte decree set aside and on the 9th 
of December 1899 his application was grant- 
ed and the ex parte decree was set aside. In 
the meantime, however, Khushali Ram had 
obtained possession of the property as auction- 
purchaser. On the 10th of August 1904 a 
second decree for sale was passed but before 
this sale was carried out a puisne incumbran- 
cer paid off the amount of the decree ob- 
tained by Khushali Ram and thereby satisfi. 
ed his decree. Khushali Ram on payment 
of the amount due to him ceased to have 
any claim or right te the mortgaged pro- 
perty. Notwithstanding, however, that his 
mortgage was satisfied he remained in pos- 
session and the suit, out of which the pre- 
sent appeal has been preferred, was then 
brought by the representatives of the mort- 
gagors to recover possession of the mortgaged 
property. The Court below has dismissed. 
the claim on two grounds, the first being that 
it is barred by section 583 of the Code of 
Civil Procedure 1882, and the second that 
it is barred by the provisions of section 244 
of the same Code. 

Section 583 has obviously no application 
inasmuch as there was no decree by way 
of restitution or otherwise passed in an ap- 
peal. This section only applies to a case 
where a party is entitled to a benefit by 
way of restitution or otherwise under a decree 
passed in an appeal. As there was no decreo 
passed in an appeal the section does not 
apply. 

As regards section 244, it equally seems to 
us to have no application. So soon as the 
decree of Khushali Ram was satisfied by pay- 
ment of his debt by puisne incumbrancer he 
ceased to have any interest inthe mortgaged 
property and his decree was satisfied. The 
question which was raised in this suit was 
not a question relating {o the satisfaction, 
discharge, or execution of his decree; con- 
sequently, this section does not “bar the suit 
and the Court below was in error in holding 
that it did. 

For these reasons we must allow the ap- 
peal. We set aside the decree of the Court 
below and inasmuch as the Court bi low deter- 
mined the suit upon a preliminary question 
and we have overruled its decision upon 
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hat question, we remand the suit under 
he provisions of order 41, rule 23. to that 
Court, with directions to reinstate it in the 
fle of pending suits under its original num- 
ber, and dispose of it on the merits. The 
pan will have their costs of this ap- 





eal including fees on the higher soale. Other 
sts will abide the event. 
Appeal allowed. 





PUNJAB CHIEF COURT. 
Mis. Crvi APPEAL No. 290 or 1907, 
May 18, 1907. 

Present :-—Mr. Justice Shah Din. 
KURI MAL-—APPELLANT 
Versus 


BHANA MAL-—RESPONDENT. 
Guardians and Wards Act (VIO of 1590), 8. 7— 
\Msnon—Guardian of property—Power of Court to 
lppornt guardian of minors tnterest m gotnt Hindu 
family. 

A guardian of the property of a minor cannot pro- 
rly be appointed in respect of the minor’s interest 
in a joint and undivided Hindu family. 
| Gharib Ullah v. Khalak Singh, 25 A. 407, Binda)t 
iLaamman y. Mathurabaz, 80 B. 152, followed. 


Miscellaneous first appeal from the order 
£ T. P. Ellis, Esquire, District Judge, Delhi, 
ted 19th January 1907. 

Shadi Lal and Chuni Lal, for the Appellant. 
| Pestongi Dadabhai, for the Respondent. 

| Judgment, — After hearing the counsel for 
he parties and referring to the record, 
IT think that the learned District Judge should 
not have appointed the respondent guardian 
lof the ‘person and property of the minor 
without making a fuller enquiry than appears 
ko have been made by him into the cireum- 
istances of the case, with special reference to 
he considerations specified in section 17 of 
et VIII of 1890. 

It also seems to me that the appellant 
bught to have been given an opportunity to 
on that he was prevented by sufficient cause 





m attending the Court when the case was 

led on for hearing on the 19th January 
1907. If sufficient cause for his non-attend- 
ance could have been made out by him, the 
appellant was entitled, it appears to me, to 
have his objections to the appointment of the 
respondent as guardian of the minor heard, 
and to adduce evidence under section 13 of 
the Act in opposition to the respondent’s 
‘application, The appellant is an agnate of 
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the minor, and as the latter has been living 
with him ever since the death of his (the 
minor’s) father, the appellant has prima facie 
a better right to be appointed guardian of 
the person of the minor than the respondent, 
who is not a member of the family, being 
the minor’s father’ssister’s son. The minor 
is about 10 years old and appears ta be an 
intelligent boy. On questioning him I find 
that he prefers to remain where he is, and 
his preference in a matter like this may well 
be taken into consideration by the District 
Judge. 

Next as vegards the appointment of the re- 
spondent as guardian of the property of the 
minor, it is contended. by the learned counsel 
for the appellant, that minor is a mem- 
ber of a joint Hindu family, and that 
the property being joint and nndivided, 
the Lower Court was not competent to 
appoint any person guardian of the minor's 
interest in that property. In support of that 
contention, reliance is placed upon the deci- 
sion of their Lordships of the Privy Council 
in Ghartb-UUah v. Khalak Singh (1) especially 
onthe passage at page 416, which runs as 
follows :— 

“Tt has been well settled by a long series 
of decisions in India that a guardian of the 
property of an infant cannot properly be ap- 
pointed in respect of the infant's interest in 
the property of an undivided Mitakehara fami- 
ly.” And in their Lordships’ opinion “ those 
decisions are clearly right, on the plain ground 
that the interest of a member of such family 
isnot individual property at all, and that 
therefore a guardian, if appointed, would have 
nothing to do with the family property.” 
To the same effect is the recent ruling of the 
Bombay High Court in Bindajyi Lazuman 
Triputikar v. Mathurabat (2). 

With regard to the question whether the 
property under consideration is or is not joint 
family property in which the minor is inter- 
ested as a co-parcener, the application made 
by the appellant on 38rd February 1906 con- 
tains a specific allegation that the property is 
joint property, and if he is in a position to 
prove that allegation (as it is seriously con- 
tended he is)an opportunity should be allow- 
ed him to do go. 

I accordingly set aside the order of the 
District Judge appointing the respondent 
guardian of the person and property of the 

(1) 25 A. 407. , @)90B.152, . 
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minor, and send the case back for re-decision 

with reference to the foregoing remarks. 


I make no order as to costs. 
Appeal allowed. 





MADRAS HIGH COURT. 

SECOND Crvm APPEAL No, 971 or 1905. 
September 29. 1908. 
Present: —Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
PALANI CHETTY——PLAINTIFF——ÀPPELLANT 
versus 
RANGIADOSS NAIDU—-Darenpant— 
RESPONDENT, 

Citst Procedure Code (Act XIV of 1558), 88. 562, 578— 
Remand order not m accordance with the provisions 
of 8. 502 not merely irregular but illeqgul—Order not 
validated by 8. 578—Consent or waiver—Omission to 
appel against order of remand does not umount to 
waiver. i 

Plaintiff obtained a decree from tho Court of First 
Instance on the basis of a plan to which no exception 
was taken by the defendant. On appeal the District 
Judge heldthat the plan was most unsatisfactory, and 
that, for the decision of the suit, it was necessary 
to have a proper plan prepared. He, therefore, re- 
manded the suit for retrial under s. 562, C. P. C. No 
appeal was preferred against thig order of remand ; 
the Court of First Instance again gave a decree for the 
plaintiff, which was reversed by the District Judge. 
Plaintiff preferred a second appeal to the High 
Court. 

Held, (1) That the order of remand was contrary to 
the provisions of s». 562, C. P. C., as the fret Court 
had disposed of the snit not on a preliminary point 
but on the merits, (2) That such an order was not 
merely irregular but illegal and could not be validated 
bys 578, 0. P O. 

Bubba Sastri v. Balachandra, 18 M. 421, Mallik. 
arjuna v. Pathaneni, 19 M. 479, followed. 

Manager of the Court of Wards, Kalahasti v. Rama- 
samt, 28 MM. 487; Subramanta Ayyar v. King-Em peror, 
25 M. 61, relied upon. 

(3) That even assuming that an illegal order of re- 
mand can be validated by consent or waiver, plain- 
tiffs failure to appeal against the order of remand 
or .to object to the Court of First Instance pro- 
ceeding with the suit cannot be treated as consent 
or waiver, 

Plaintiff had the right either to appeal against the 
order of remand, under s 688 (28), ©. P. Cor to 
take the objecton in second appeal, Subba Sastri v. 
Balachandoa, 18 M. 421, relied on. 

Manager of the Court of Wards, Kulahaeti v, Rama. 
sami, 28 M. 487, referred to 


Appeal against the decree of the District 
Judge of Trichinopoly, reversing the decree 
of the District Munsif of Trichinopoly. 

Mr. RK. Jagannutha Ayyar for K. Balamu- 
kunda Ayyar, for Appellant. 

“Mr. V. Purushotha Ayyar, for the Advocate- 
General, for Respondent. 
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Judgment.—One of the grounds taken in 
this appeal is that the order of remand by the 
District Judge, dated the 23rd February 
1903, passed in Appeal No. 48 of 1902, was 
illegal; The suit was for a declaration of 
title to three plots of land and for an injunc- 
tion. The plaintiff filed a plan (exhibit A). 
No exception to this plan seems to have been 
taken by the defendant before the District 
Munsif. The plaintiff got a decree. On ap- 
peal the District Judge held that that plan 
(exhibit A) was most unsatisfactory, and 
that, for the decision of the suit, it waa ne- 
cessary to havea proper plan prepared. He, 
therefore, remanded the suit for re-trial under 
rection 562 of the Civil Procedure Code. The 
District Munsif again gave a decree for the 
plaintiff. The District Judge reversed that 
decree and hence this second appeal. 

The order of remand was clearly illegal, 
for the District Munsif had disposed of the 
suitnot ona preliminary point but on the 
merits. If the District Judge required a 
better plan he could have called for it him- 
self, and then dealt with the evidence with 
reference to the new plan. 

It is clear, however, that the appellant was 
in no way prejudiced by the order of remand, 
find it is therefore argued that, with reference 
to the provisions of section 578, Civil Proce- 
dure Code, we should not interfere. In Subba 
Sastri v. Balachandra Sastri (1), where it was 
held in second appeal that the order of re- 
mand-was illegal, all the proceedings sub- 
sequent to the order of remand were set aside. 
Section 578, Civil Procedure Code, was not 
referred to. In Mallikarjuna v. Pathaneni 
(2), it was held that the order of remand was 
ultra vires and illegal, There are, however, 
observations to the effect that if the merits 
of the case were not affected by the remand, 
section 578, Civil Procedure Code, might 
apply. In The Manager of the Court of Wards, 
Kalahastt Estate v. Ramasami Reddi (3), itwas 
held that a remand, contrary to the provi- 
sions of section 564, Oivil Procedure Code, 
was not merely irregular but legal. For 
this the ruling of the Judicial Committee in 
Subrahmanta Ayyar v. King-Emperor (4) was 
relied upon. That was a case under the Cri- 
minal Procedure Code, but there are obser- 


(1) 18 M. 421, 
(2) 19 M. 479, 
(3) 28 M. 437 
(4) 26 BE. 61, 


lol. 14 
| PRESS V. EMPEROR. 


tions at page 98 of the report which show 
at the same view would have been taken of 
sobedience to an express provision of the 
vil Procedure Code as to a mode of trial. 
e illegal remand in the present case cannot, 
1erefore, be treated asa mere irregularity 
id section 578, Civil Procedure Code, has 
papplication. It was held, however, by Sub- 
jmania Ayyar, J., in The Manager of the Court 
Wards, Kalahasti Hsiate v. Ramasami Reddi 
p, Moore, J., dissenting, that an illegal 
der of romand might be validated by con- 
mb or waiver, and it is therefore argued 
nat we should not interfere because the 
jaintiff did not appeal against the order of 
mand or object to the District Munsif going 
with the suit. Asto the first of these 
asons, the plaintiff had the right either to 
ppeal under section 588 (28), Civil Procedure 
ode, against the order of remand, orto take 
biection in second appeal. This is not dis- 
ted, and there is authority for it in Subba 
lastrt v. Balachandra Sastri (1). Failure 
b appeal under section 588 (28) cannot 
herefore be treated as consent or waiver. 
is to the second reason the plaintiff could 
t prevent the trial from going on. Thus, 
k if the view taken by Subramania Ayyar, 
., Þe followed, the argument fails. We, there- 
pre, have no alternative but to set aside the 
eRe of the District Judge, the second de- 
eeof the District Munsif andthe remand 
it of the District Judge and to remand the 





riginal Appeal No. 48 of 1902 for disposal 
rding to law. Costà will abide the event. 
Oase remanded, 





PUNJAB CHIEF COURT. 
Ormar Revision No. 1589 or 1908. 
January 11, 1909. 
Present :—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
PRESS-—PETITIONER 
Versus 
EMPEROR— RESPONDENT. 
; Criminal Procedure Oode (Act V of 1898), 8. £39-— 
wion—Judgment of single Judge with jury exercising 
iginal eriminhl jurtediction——Power of Chef Court to 
vise such judgment, 
No application for revision under s. 489, Or P. ©., 
les to the Chief Court in a case where the applicant 
as been convicted and sentenced at a trial held by a 
ingle Judge of the Ohief Court with a jury in the 
xercise of the Court’s original criminal jurisdiction, 
Hale v. Emperor, 1 P. R. 1909, Or; (1809) 11. O. 506 ; 
P. W.R 1909, Cr; In re Gibbons, 14 ©. 42 ; followed. 
Application for revision of the order gf the 
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Hon'ble Mr. A. H. S. Reid, Judge of the 
Chief Court of the Punjab, dated 19th Novem. 
ber 1908. 

Mr. Grey, for the Petitioner. 

Jadgment.—The question before ma for de- 
termination is whether an application for re- 
vision under section 439 of the Criminal Pro- 
cedure Code, lies in a case where the applicant 
has been convicted and sentenced at a trial 
held by a single Judge of this Court with a 
jury in the exercise of this Court’s original 
criminal jurisdiction. The grounds upon which 
this application is based are set forth in de- 
tail in the petition for revision, but obvious- 
ly we are not concerned with them unless 
and until it can be held that an application of 
the kind now before us lies in law. A Divi- 
sion Bench of this Court composed of the 
learned Chief Judge and Reid, J., bas, in & 
similar case, decided this question in the 
negative [see Hale ¥.nKing-Emperer (1)], but 
as the question is one of great importance the 
learned Chief Judge has referred the present 
application to an independent Division, Bench 
for further consideration. 

Mr. Grey, who appeared in support of the 
present application, was not one of the coun- 
sel who argued the case before the Division 
Bench above referred to, but we cannot find 
any argument urged by him which was not 
duly considered by that Bench. He has, in- 
deed, relied on the change of phraseology to 
be found in sections 435 and 439 of the Code 
of 1882, as compared with sections 294, 295 
and 297 of the Code of 1872, but after due 
consideration, we are unable to discover any 
radical alteration of the law asit existed prior 
to and after the enactment of the Code of 
1882. No doubt in section 297 of the Code 
of 1872 reference was made to Subordinate 
Courts, andin section 439 of the Code of 1882 
there is no such reference, but we agree with 
the learned Judges who decided the case of 
Hale (1) that the omission of any such reference 
is due to the fact that all Courts are inferior 
to the High Court, and that consequently any 
such reference was considered wholly unneces- 
gary. : 

The strongest argument, in our opinion, 
in support ofthe applicant’s contention rests 
on clause (4) of section 489, and there is 
undoubted force in the argument that that 
clause would not have been inserted, had not 


(1) 1 P. R. 1909, Or.; (1909) 1 I. C. 508 ; 6 P, W. R. 
1809, Cr. 
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the Legislature intended that a High Court 
should have power to interfere with other or- 
ders or sentences passed by a Judge of that 
Court. But we think that the correct answer 
to this argument has been given by Mitter, J., 
in the matter of the petition of In re F. W. 
Gibbons (2). 

As Mr. Grey’s other arguments are considered 
in the previous judgment of this Court, we need 
say no more than that we entirely agree with 
the conclusion arrived at in that judgment. 


In our opinion no application, such ns that : 


now preferred, lies. To hold otherwise would 
entail questions of extraordinary difficulty. 
Jn the first place, to what anthority should 
such an application be preferred ? Is it to be 
laid before another Judge of the same Court, 
whose jurisdiction is in every respect concur- 
rent with but not superior to that of the Judge 
whose order is impugned ? That this difficulty 
exists practically is apparent from the fact 
that the present application was in the first 
instance laid before n single Judge of this 
Court, and rightly so, for Mr. Grey could re- 
fer us to no rule or provision of law under 
which it could, in the first instance, be placed 
before a Division Bench. But it would ob- 
viously be a most extraordinary exercise of 
jurisdiction for one Judge of this Court to 
overrule (as apparently under Mr. Grey's 
arguments he could) an order or sentence of 
a brother Judge with concurrent jurisdiction- 
al powers. 

Admittedly there is no authority in support 
of the applicant's proposition, and the cases 
referred to in the previous judgment of this 
Court are, if not directly at least indirectly, 
against the applicant. The ruling of the 
Calcutta High Court in the case of Gibbons, (2) 
though not exactly in point, is especially ad- 
verse to the arguments advanced before us. 

But when we have to consider the inten- 
tion of the Legislature as expressed in sec- 
tion 439 of the Code, we find as a good index 
to its meaning the view taken by it in subse- 
quent legislation. In 1900 a Chief Court 
was constituted for Lower Burma by Act VI 
of 1900 (the Lower Burma Courts Act). 
This Act is, in general, on the lines of the 
Punjab Courts Act of 1884; but it includes a 
section (12) which does not exist in our Act. 
This section runs as follows :-— 

“When in any case any such question as 
is referred to in section 11 has been decided by 


(2) 14 C, 42, 
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a Judge of the Chief Court exercising the 


` -jurisdiction of the Chief Court as a Court 


having power to try European British subjects 
committed to it for trial, or as the principal 
Criminal Court of original jurisdiction for 
the Rangoon Town, and no reference has been 
made under the provisions of that section or 
of section 434 of the Code of Criminal Pro- 
cedure, 1898, the Chief Court may on its being 
certified by the Government Advocate that in 
his opinion the decision should be further con- 
sidered, review the case or such part of it as 
may be necessary, and finally determine the 
question, and may thereupon alter the judg- 
ment, order or sentence passed by the Judge, 
and pass such judgment, order or sentence as 
it thinks right. ” 

To a precisely similar effect are section 26 
of the Letters Patent of 1865 constituting 
the High Court of Calentta, and the various 
corresponding sections of the Letters Patent 
of the other High Courts. The clear infer- 
ence from these provisions is that apart from 
them the High Court would have no powe1 
to interfere with the action of a Judge of 
that Court who has not reserved a point of 
law in accordance with section 434 of the 
Code. 

Legislation cannot reasonably be construed 
asredundant or unnecessary, but if sectior 
439 of the Code gives a High Court plenary 
power to deal with all such matters, the fa: 
more restrictive and circumseribed power 
conferred by Letters Patent on the Higt 
Courts, and by section 12 of Act VI of 190( 
on the Lower Burma Chief Court, would no 
only be unnecessary but actually in conflic 
with the provisions of section 439 
We find it impossible to arrive at : 
conclusion which would have so anomalow 
an effect, nor can we hold that this Court ha: 
in this respect far greater powers than ar 
possessed by all other High Courts, and thi 
simply because the express powers conferre 
on the latter by independent legislation hav: 
not hitherto been conferred on this Court 

In further confirmation of oẹr views w 
would refer to the provisions of section 44! 
of the Code which clearly imply that th 
powers of revision possessed by a High Cour 
under Chapter XXXII are exercisable onl; 
in respect of findings, sentences or orders o 
inferior Courts. We confess we are unabl 
to follow Mr. Grey’s explanation that sec 
tion 442 deals only with revisions of “cases 
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md therefore only with trials by Subordinate 
ourts, leaving untouched those “proceedings” 
n which a High Court revises findings, 
entences or orders of a Court. The section 
vey, generally expressed and deals with 
very case” which is revised under this 
lhapter by a High Court” ; in other words, 
| applies toall revisions by a High Court 
thether under section 435 or section 439 
d the provisions that it must in every 
ch case certify its decision or orderto the 
ourt by which the finding, sentence or 
‘der revised was recorded or passed, is, in 
hr opinion, incompatible with the notion 
hat it can revise its own finding, sentence 
p order under Chapter XXXII, for if it 
an, it must certify itself of the order so 
ssed by it, a wholly unnecessary proceeding 
hich can hardly have been contemplated. 
e hold, therefore, that the present applica- 
on doesnot lie, but we cannot conclude 
ithout expressing the hope that the Legis- 
(ure will, at a convenient date, confer upon 
is Court powers similar tothose possessed by 
6 High Courts and the Lower Burma Chief 
ourt, With regard to the merits of the 
resent application we say nothing as we 
ave not considered them, but wethink that 
is very desirable that this Court should 
avethe power under certain circumstances 
) deal with matters of law decided by a 
ngle Judge in the exerciseof the Criminal 
higinal Jurisdiction possessed by it when 
reference has been made by that Judge 
der either section 11 of the Punjab Courts 
vb or section 434 of the Oriminal Procedure 
pde. 
Rem, C. J.—I endorse the recommendations 
at the Punjab Courts Act be amended by 
ding the provision contained in section 12 
the Lower Burma Courts Act. 
Application dismissed. 








t MADRAS HIGH COURT. 
‘Bxconp Crvm Arrear No. 1004 or 1907. 
September 11, 1908. 
Presentg—My. Justice Munro and 

| Mr. Justice Abdur Rahim. 

V. SUBBAROYA CHETTY ann oTHERS— 
l DEFENDANTS——ÅPPELLANTS 

' versus 

: ATYASWAMI ATYAR AND anoTHER— 


| RESPONDENTS. 
Hindu Law—Title of widow inenfranchieed service 
ys—Widow's lyfe-interest before enfranchisement 
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not converted into absolute interest by virtue of the 
enfranchisement, 

The enfranchisement of a service mam land, which 
before enfranchisement, was in the possession ofn 
Hindu widow as a limited owner, does not operate aa n 
resumption and fresh grant by the Government go ag 
to enlarge her estate and make her absolute owner. 

Gunnatyany Kamakchi,26 M 339, Pingala Lahheh mit 
pathi v. Bommireddipalli Ohalamayya, 80 M. 43-4, 
followed ; 


Second appeal from the decree of A.F. 
Pinhey, Esquire, District Judge of Madura, in 
Appeal Suit No. 382 of 1906, presented against 
the decree of R. A. Krishnaswami Aiyar, 
District Munsif of Dindigul, in Original Suit 
No. 263 of 1905, 

Mr. V. Krishnaswami Ayyar and T. V, Go- 
palaswamt Mudaltar, for the Appellants. 

T. V. Seshagiri Ayyar and K. B. Rangana- 
tha Ayyar, for the Respondents. 

Judgment.—-The suit lands were formerly 
service inam lands attached to the office of 
Karnam., One Venkatasubba Aiyar who held 
that office was dismissed in 1878, and his cousin 
Viswanatha Aiyar was appointed in his place. 
Viswanatha Aiyar got a decree for the inam 
but failed to get possession from Venkatasub- 
ba Aiyar. Venkatasubba Aiyar died in 1886, 
and thereafter his widow Sivakami was in 
possession till 1894, when the inam was en- 
franchised in her name. Sivakamicontinued 
im possession till 1902, when she sold the 
lands under Exhibit X to the first defendant. 
Sivakami died in 1904. The suit is by the 
plaintiff as reversioner to recover the lands. 
The plaintiff succeeded in both: the Courts 
below. 

The points pressed in second appeal are 
that the lands were the absolute property of 
Sivakamifrom the date ofthe enfranchisement, 
and that, in any case, she had at the date of 
Exhibit X acquired title by adverse possession. 

As to the first point itis contended that, 
as the lands themselves constituted the inam, 
there was at the enfranchisement a resump- 
tion and fresh grant by the Government 
to Sivakami. This contention is opposed to 
the latest decision of this Court. In Gun- 
natyan v. Kamakchi Ayyar (1), the suit 
lands, as in the present case, and not the aa- 
sessment formed the emoluments of the office 
and it was held that the enfranchisement 
did not operate as a resumption and. fresh 
grant by the Government. This wasapproved 
by the Fall Bench in Pingala Lakshmipathd 
v. Bommireddipalli Ohalamayya (2), where 

(1) 26 M. 839. (2) 80 M, 484, $ 
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it was laid down, “ that the enfranchisement 
disannexes the inam from the office, converts 
jt into ordinary property, and releases the 
yeversionary right of the Crown in the inam, 
but that it does not confer on the person 
named in the title-deed any right in dero- 
gation of those possessed by other persons 
in the imam at the time of the enfranchise- 
ment.” It follows that the title of Sivakami 
was in no way enlarged by the enfranchise- 
ment. If her estate at the time of the en- 
franchisement was that of a widow, the en- 
franchisement did not makeitanything more. 
In 1886 when her husband Venkatasubba 
Aiyar died, Sivakami took as his widow the 
interest he had in the suit property. No 
doubt Venkatasubba Aiyar had not acquired 
any title as against the true owner, as he had 
been in adverse possession only from 1878, 
but his possession gave him, as against every 
one butthe true owner, an interest capable 
of being inherited, devised or conveyed—wide, 
Narayana Row v. Dharmachar (3). In 1894, 
when the inam was enfranchised, the widow's 
estate which Sivakami took in 1886 remained 
a widow’s estate, and the enfranchisement 
did not convert into her absolute property. 
Ag to the second point there is no founda- 
tion for the contention that Sivakami had 
obtained an absolute right to the property by 
adverse possession in 1902 when she executed 
Exhibit X. It isnot shown how her original 
widow's estate changed into something else. 
Mere lapse of time would not change the 
character of that estate. In Exhibit XVI, 
dated the 16th October 1893, and in Exhibit 
XII, dated the 8th March 1901, Sivakami 
referred to the suit properties as the 
properties which she acquired from her 
husband and which she had been en- 
joying with patta in her name. In Exhibit 
X, the only other document to which we 
have been referred, Sivakami, no doubt,said 
she had been enjoying with absolute right, 
but we are not referred to any evidence that 
she ever set up such a right to the properties 
before, or any right other than as the widow 
of her husband. 
We dismiss the second appeal with costs. 
Appeal dismissed. 
(8) 26 M. 514 at page 516. 
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MADRAS HIGH COURT. 
Sgcoxp Cru Appear No. 1465 or 1905. 
i September 29, 1908. 

Present :—Sir. Arnold White, Chief 
Justice, and Mr. Justice Abdur Rahim. 
GURUMURTHI REDDI, MINOR, BY 
NEXT FRIEND, SANGAMMAUL—Puaintirr— 

APPELLANT 
7 versus 

GURAMMAL AND ANOTHER— RESPONDENTS. 

Hindu Law—Ancestral property—Property nherited 
from a collateral relation is not ancestral property. 

Property inherited from a collateral relation, asa 
brother, is not ancestral property in the hands of 
the person inheriting, but should be treated as Bepa- 
rate property Ka:uppan Nachiar v, Sankaranarayana 
Ohetty, 27 M. 330, followed. 

Fenkayyamma v. Venkataramanayyamma Bahadur 
Garun, 25 M. 678 P.O., distinguished. 

Second appeal against the decree of the 
District Judge of Salem, presented against 
the decree of the District Munsif of Krishna- 


giri. 

C. Madhavan Nair, for the Appellant. 

The Advocate-General for the Respondents, 

Judgment. We are of opinion that the pro- 
perty which devolved upon the plaintiff's 
father on the death of his brother, Gurumurthi, 
was the separate property of the plaintiff's 
father and not ancestral property. The in- 
heritance was from a collateral relation and 
not from an ‘ancestor,’ The present case in our 
opinion is not governed by the judgment of 
the Privy Council in Venkayyamma Garu v. Ven- 
kataramanayyamma Bahadur Garu (1) ; but by 
the principle ofthe decision of the Full Bench of 
this Court in Karuppat Nachiar v. Sankarana- 
rayanan Ohetty (2), where it was held 
(page 311) that thematernal unclefrom whom 
the inheritance devolved was not an “ ances- 
tor.” The law is thus stated at page 344 of 
Mayne’s ‘Hindu Law,’ seventh edition, 
published after the judgment of-Privy Coun- 
cil in Venkayyamma Garu v. Venkataramanay- 
yamma Bahadur Garu (1): “ Hence all 
property which a man inherits from a direct 
male ancestor, not exceeding three degrees 
higher than himself, is ancestral property, 
and is at once held by himself, ineco-parcenary 
with his own issue. But where he hasinherit- 
ed from a collateral relation, as for instance 
from a brother, nephew, cousin or uncle, it is 
not ancestral property ; consequently his own 
descendants are not co-parceners in it with 
bim.” 


(1) 25 M. 678. (2) 27 M. 300 at page 311. 
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"This second appeal is dismissed with costs. 
Appeal dismissed, 
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MADRAS HIGH COURT. 
Cenaxar Revisrios No. 287 or 1908. 
November 13, 1908. 

Present: —Mr. Justico Munro, Mr. Justice 
Pinhey and Mr. Justice Abdur Rahim. 
DAIKALAMMAT-—COOMPLAINANT—-PETI- 

TIONER 
versus 
RAMAN—Acovsep-—Oprositge PARTY. 

Penal Code (Act XLV of 1800),a. 464—Forgery— 

aking false document—Assertion oj false claim in a 

d by the executant but no intention of making out that 

document was executed by unyu ine else. 

ne V. died leaving a widow but no son V’ s nephew 

executed a deed of mortgage in favour of a third 

m in respect of a portion of the separate property 

V. The deed was signed by R without adding the 

her’a name but the document itself contained an 

rment that it was execated by R son of V. R was 

er adopted by V. Tho mortgagee knew well R. 

his family. R. had no intention of causing it to be 

ieved that the document was executed by anybody 
er than himself; he merely intended to put forward 

laim that he was the adopted son of V. 

Teld, (Per Munro and Abdur Rahim, JJ ; Pinhey 

dissentiente), that R was not guilty of makinga false 

ument, within the meaning of s. 464, I P. C and 

ld not be convicted of forgery. The mere asser- 

ı of a false claim or the insertion of a false descrip- 
in the body of the document would not make a 
ment false, if it is executed by the person by whom 
rports to have been executed and there is no in- 
on of causing it to be believed that itis executed 
nyone else, 
er Pinhey, J.):—R made a ‘false document’ within 
efinition set forth in s. 464, Exp. (2), I. P.O. R, 
ted the document fraudulently with the inten- 
f causing it to be believed that such a person as 
son existed and had executed the document, 
h he knew that no such person existed or had 
uted it. Ashe intended to defraud V’s widow, 
‘as guilty of forgery. 
riminal Revision against the order of 
ittal of C. G. Spencer, Esquire, Sessions 
re of Tinnevelly. 

Judgment. 

UNRO, J.—I am of opinion that Exhibit A 
t afalse document within the meaning of 
on 464 of the Indian Penal Code. The 
ment must fall, if at all, within the first 
e of the section. That clause lays down 
» person makes a false document who 
nestly or fraudulently signs a document 
the intention of causing it to be believed 
she document was signed by a person by 

he knows it was not signed. In the 












INDIAN CASES. 


. parate property of the late Veeranan. 
. deed is signed by Rama Kudumban without 
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present case the accused had no intention by 
describing himself in the document asthe sonof 
Veerana Kudumban to cause it to be believed 
that the document was executed by anybody 
other than himself. His intention was tọ as- 
sert or to support his claim to be the adopted 
son of Veerana. 

I would, therefore, dismiss 'the revision 
petition. 

As my learned brother has taken adifferent 
view, the case will have to be leid before 
another Judge under sections 439 and 429 of 
the Criminal Procedure Code. 

Pryusy, J.—The Sessions Judge of Tinne- 
velly acquitted Rama Kudumban on a 
charge of forging a valuable security under sec. 


tion 476, Indian Penal Code. Government 
refused toappeal. The petitioner moved this 
Oourt by a revision petition. Mr. Justice 


Wallis sitting as Judge of the “Admission 
Court doubted if the Sessions Judge had cor- 
rectly expounded the law and referred the 
case to a Division Bench. 

The facts as found by the Sessions Judge 
are as follows :— 

One Veerana Kudumban who owned cer- 
tain separate property, died on 5th May 1906, 
leaving a widow—-the petitioner—but no son. 
The widow enjoys the property and hassecured 
patta in hername. On the 12th October 1907 
the accused Rama Kudumban, son of Kothala 
Veeranan, executed a usufructuary mortgage 
deed in favour of prosecution witness No. 5 
for Rs. 90, by which he purported to mort- 
gage among other items two items of the se- 


The 


adding the father’s name, but the document 
A contains an averment that it is executed 

“Rama Kudumban, son of Veeranan,” It 
Le accused’s case at the trial that he 
had been adopted by Veeranan, but the Ses- 
sions Judge found against the adoptions He 
further found that the accused was no rela- 
tion to the deceased Veeranan and that 
the document was executed with intent 
to commit fraud. Apparently both the 
accused and the mortgagee intended to de- 
fraud the widow. The Sessions Judge has 
held that the offence of forgery of a valuable 
security was not made out, because ‘the act of 
the accused did not amount to the making of 
false document as defined in section 494, 
Indian Penal Code. He reasons thus —A. do. 
cument is not false within the definition because 


29 


752 INDIAN CASHES. 


ADAIKALAMMAI V, BAMAN. 


it contains false statements or descriptions, and 
itis the essence of forgery that thesignature, 
the seal or the date should be false; in other 
words that toconstituteforgery the falsity must 
consist in the document being signedorsealed 
with the name or seal of a person who did 
not in fact sign or seal it. As the document 
in this case was executed by a real person 
in his own name and merely contains a false 
description inserted at or without his own 
suggestion it cannot be said that it was 
executed with the intention of causing it to 
be believed that it was executed by some one 
else who did not really execute it. 

The definition of ‘ Forgery’ in the Indian 
Penal Code is not as simple and clear as the 
definition of ‘Forgery’ at Common Law, and 
this perhaps accounts for the error into which 
the Sessions Judge appears to have fallen. 

Forgery’ in England is not defined by 
Statute. Forgery at Common Law is defined 
by Blackstone (4 Com., 247) as “ the 
fraudulent making (or alteration) of awriting 
to the prejudice of another man’s right.” 
There can be no doubt that the accused’s act 
exactly fulfilled the requirements of this de- 
finition. A little consideration will, I think, 
show that it also falls within the definition of 
the Indian Penal Code. The document (Bx- 
hibit A) must be considered as a whole. The 
signature must be read along with false state- 
ment in the body of the document that the 
executant was the son of Veeranan. A man’s 
signature of his own name may amount to for- 
gery——vide explanation (1) tosection 464, Indian 
Panal Code, and illustration A. We can only in- 
terpret the documentasifthe words “son of Vee- 
ranan ” had beenaddedtothesignature. Theac- 
cused executed a document purporting to deal 
with the property of the petitioneras if he and 
not the petitioner was the heir of the former 
ownerand suppressed his own real father’sname, 
The false descriptionin the document made the 
signature false. What the Sessions Judge 
calls the essence of forgery was clearly pre- 
sent here. 

Adoption is a common practice in this 
country. Veeranan had no son and might 
have adopted one, but did not. Anadopted son 
might have lawfully executedsuch a document 
as Exhibit A. The accused executed Exhibit A 
frandulently in the name of afictitious person, 
Veeranan’s son, with the intentionof causing 
it to be believed that auch a person as Vee- 
ranan’s son really existed and had executed 
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the document though he knew that no such 
person existed or had executed it. He made 
a false document, within the definition set 
forth in section 464, Indian Penal Code, 
explanation (2). As he made the false 
document in order to assert or support a claim 
or title, and with intent to defraud Veeranan’s 
widow he committed forgery. Exhibit A 
purports to be a valuable security. The 
act of the accused constituted an offence un- 
der section 467, Indian Penal Code. 

I would set aside the order of acquittal and 
order a retrial. 

The case again came on for hearing under ' 
sections 439 and 429 of the Code of Criminal 
Procedure in due course before the Bench 
constituted as above. 

“TI, R.Venktarama Sastri, for the Complainant. 

The Acting Public Prosecutor, in support 
of the order of the Sessions Judge. 

ABDUR RAHIM, J.—The question in thiscase 
is whether the accused by describing himself 
as the son of Veerananin the body of the sale 
deed, which he executed by putting his mark at 
its foot, intended torepresent thatthe document 
was executed by a fictitions person inasmuch 
as Veeranan had no son or by himself claim- 
ing to be the adopted son of Veeranan. If the 
facts which are proved be borne in mind, it 
seems to me that there is no difficulty in 
arriving ata conclusion. Veerananwas unclo 
of the accused ; it is alleged by him that he 
was adopted by his uncle but it has been prov- 
ed that that allegation is false. The person 
in whose favour the sale-deed was executed 
has been examined as the fifth prosecution 
witness and from his evidence it appears that 
he knew the accused well and his family. It 
would be impossible in my opinion under 
such circumstances to say that the accused by 
calling himself the son of Veeranan intended 
to make out that he wanted it to be believed 
that it was not he that was executing the do- 
cument but a fictitious person. True hefalsely 
described himself as the sonof Veeranan, and 
though I do not say that in some circum- 
stances a false description may not be such as 
to affect the identity of the person falsely de- 
scribed, it would be going too far to hold that 
wheneveran executant of a document attaches 
afalsedescviption to his name he comes within 
the purview of section 464, Indian Penal Code. 
In this case I have no hesitation in saying 
that, by calling himself the son of Veeranan, 


-the accused merely intended to put forward 
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MANSAR ALL v, ABDUL KARDI, 
a claim that he was the adopted son of that 
man. 

The acquittal of the accused in my opinion 
was right and there is no menses to interfere 
with that order. 

Petition rejected, 





a CALCUTTA HIGH COURT. 
MISORLLANEOUS Civit APPBAL No. 399 or 1908. 
April 16, 1909. 

Present :—Mr Justice Sharfuddin and 
Mr. Justice Coxe. 
MANSAR ALI-——DRORkE-HOLDER-——ÅPPEL- 
LANT 
versus 
ABDUL KARIM—-Jupament-pepTor— 
s RESPONDENT. 

Landlord and tenant—Ejectment, previous decree 
for-—-Subsequent suit for rent for period before decree— 
Right to execute previous ejectment decree 

The relation of landlord and tenant does not termi- 
nate by tho institution of a sut fòr eyectment. It 
continues till the decreo is passed or: even later So 
long as it continues the landlord has no option m tho 
matter of recognising the tenancy, which subsists as a 
matter of fact whether he recognises:it or not. Hence, 
a landlord who sues for rent which acorued before he 
was 1n 8 position to eject the tenant cannot be regard- 
ed as waiving the right of ejectment for previous ar- 
rears which he may have obtained by a previous 
decree. 

Therefore, where the landlord obtained a decree for 
ejectment against his tenant on July 10th, 1907, for 
non-payment of rent for the whole year 1312, and the 
decree-holder brought another suit after the decree 
for the rent of 1318, which year terminated in April 
1907, that is, before the date of the ejectment decreo, 
and obtained another decree: 

Held, that the landlord was entitled to bring the 
anit for the arrears of the period prior to the ejectment 
decree, and by such conduct he ought not to be regard- 
ed as having waived the right which he had obtamed 
under the eyectment decree which he has a right to 
execute, 

Jogesh ti Chowdhrain v, Mahomed Ebrahim, 14 C. 88 
and Peer Buz v Mowzah Ally, 1 Hay 89, distinguished. 

‘Appeal from the order of the District Judge, 
Noakhali, dated May 5, 1908, affirming that 
of the Munsif of Sudharam, dated Moreh 6, 
1908. . 

Babus Basant Ocomar Bose and Prokash 
Chandra Sarkar, for the Appellant, 

Babu Hari Bhushan Mukerji. for the Re- 
spondent. 

Judgment.—The facts of the suit out of 
which this appeal arises are that the decree- 
holder obtained a rent decree against the 
_ judgment-debtor for the period of 1309 to 
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1312. His prayer for ejectment under s. 66 
of the Bengal Tenancy Act on account of the 
arrears of 1812 was refused by the Munsif, 
but was granted by the District Judge on the 
7th July 1907. On the decree-holder taking 
out execution the judgment-debtor made an 
objection to the effect that the decree-holder: 
could not enforce the order of ejectment. Both 
the Courts below have allowed the objection 
and hence the present appeal by the decree- 
holder to this Court. 

The ejectment decree, which was sought to: 
be executed, was in respect of rent for 1312 
and was passed as already observed by the 
appellate Court onthe 10th July 1907. It 
appears, however, that on the 6th September 
1907 the decree-holder brought another suit- 
against the judgment-debtor for the- rent ' “of 
1318 which year terminated in the month ‘of 
April 1907. He obtained a decree on the 
22nd January 1908. 

It is contended on behalf of the appellant 
that by bringing the subsequent suit the 
decree-holder must be held to have treated 
the judgment-debtor as his tenant for 1318, 
and to have waived his right under the 
previous ejectment decree. In support of the 
above coutention we have been referred to the 
case of Jogeshurt Ohowdhrain v. Mahomed 
Ebrahim (1), on which both the Courts below 
have relied. The facts of the case quoted are 
distinguishable from the facts of the present 
case. In ihe reported case the rent claimed 
was for the year 1290 and for a portion of the 
rent of 1291. The plaintiff in that suit also 
prayed for ejectment. It was held that the 
landlord, having brought a suit for arrears of 
rent for the succeeding year also against the 
tenant before ejecting him, could not claim in 
the same suit ejectment in the middle of the 
year. No such question arises in the present 
case, because we find that the decree-holder’s 
first suit was for the period of 1309 to 1312 
and it was forthe non-payment of the rent 
for the whole year 1812 that the judgment- 
debtor was ordered to be ejected. The rent 
claimed in the subsequent suit by the decree- 
holder was for a period before the decree in 
question, the rent claimed being for 1813 
which terminated in April 1907, while the 
ejectment decree which was refused by the 
Munsif but granted by the District Judge 
was passed on the 7th July 1907. The eject- 
ment order having been passed on the 10th 

(1) 14 O. 88, . 
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‘July 1907, the decree-holder, we think, was 
entitled to bring a suit for the arrears of the 
period prior to the ejectment decree, and by 
such conduct ought not to beregarded as having 
waived the rights that he had obtained under 
the ejectment decree. The relation of landlord 
and tenant does not terminate by the institu- 
tion of a suit for ejectment. It continues till 
the decree is‘passed or even later. So long 
as it continues the landlord has no option in 
the matter of recognising the tenancy, which 
subsists as a matter of fact whether he 
Fecognises it or not. That being so, it is dif- 
ficult to see why a landlord who sues for rent 
justly due to him which accrued before he 
‘was in a position to eject the tenant should 
be regarded as waiving the right of ejectment 
for previous arrears which hemay have obtained 
by 9 previous decree. Inthe authority quoted 
above the learned Judges followed the case of 
Peer Bux v Mowzah Ally (2). In that case it 
was held thatthe plaintiff, who had distrained 
for the arrears of 1268 and recovered a por- 
tion of the rent for that year, could not sue 
for ejectment on account of the arrears of 
1267. But in the present case both the suits 
were forthe recovery of rent for full years 
and not for a portion only. 

Under the above circumstances we think 
that the judgment of the lower Court ought to 
be reversed. We, therefore, decree the appeal 
and direct that the execution do proceed. _ 

The appellant is entitled to his costs in all 
the Courts. We assess the hearing fee in this 
Court at two gold mohurs. 

Appeal allowed. 


` (2) 1 Hay 89, W.R. F. B. 10; 1 Ind. Jur. 0.8.7; 
Marsh. 25. 


PRIVY COUNCIL. 
[AppeaL From Bexan, | 
March 11, 1909 
Present. —ULord Macnaghten, Lord Atkinson, 
Sir Andrew Scoble and Sir Arthur Wilson. 
- RAMA KANTA DAS MAHAPATRA 
AND OTHERS—PLAINTIPFS—APPELLANTS 
veErsus 
SHAMANAND DAS MAHAPATRA 


— DEFENDANT-—RESPONDENT. 

Hindu law-—Family custom—Succession—Lineal pri- 
mogeniture—Evidence to establish custom must be 
clean and unambiguous—Character of certainty essential 
to the validity of custom—Land sheld as remuneration for 
office of chowdhuri—Succession to estate not absolutely 


[1909 


ouned by family—Evidence necessary to establish lineal 
primogentture. 

For the purpose of establishing a family custom 
of succession by hneal primogemiture, the evidence 
musb bo clear and unambiguous ‘To establish such a 
right it is not sufficient to show that the ofico of 
chowdhur: was held, for many generations, by 8 
member of the family and to the holder of that office 
certain lands were assigned as a part of his remunera- 
tion, while the grant appeared to be of an office only, 
and to an individual, to be held during good behaviour, 
and was clearly revocable at the pleasure of the 
person by whom it might be conferred, not merely on 
the oldest son, but upon any member of the family, 
or, indeed, on anybody. e 

A. family custom of succession to an estate not 
absolutely owned by the family cannot exist. 

Where no family custom, properly so-called, existed 
during the penod of native rule, and as regards the 
subsoquent period it was clear that, whenever the 
holder of the estate died leaving more than one gon, 
the right of the eldest son was challenged in the 
Conrts, and the litigation mvariably ended in a com- 
promiso under which the younger sons obtained a 
sharo of the estate very much in excess of the main- 
tenance to which, had the custom existed, they would 
havo been entitled, 

Held, ‘that the evidence entirely failed to give 
to the alleged custom of lmeal primogeniture the 
aoe of certainty which is essential to its vr- 
hidity 

Appeal from a judgment and decree of tho 
Calcutta High Court, reversing a judgment 
and decree of the Subordinate Judge of 
Cuttack. 

For the judgment appealed against, Seo 
32 C. 6. 

Mr. L. De Gruyther, E. O. (D. Eddis with 
him), for the Appellants. 

Sir Robert Finlay, K. O. (K. Brown with 
him); for the Respondent. 

Judgment, 

SIR ANDREW S00BLE.—-The question for de- 
termination in this Appeal is whether the 
succession to the estate to which it relates is 
governed by a family custom of succession by 
lineal primogeniture, or by the ordinary 
Hindu Law, The estate is considerable, the 
major portion of it being comprised in two 
mahale named Killa Talmunda and Taluk 
Aranga, situated in the district of Balasore, 
in the Province of Ovissa. The parties to the 
suit are members of the same*famuy, the 
appellants repiesenting a junior, and the 
respondent the senior, branch of it. The 
appellants were plaintiffs in the suit, in 
which they alleged that the family was an 
undivided family governed by the Mitakshara 
School of Hindu Law, and claimed partition 
of the family property under that law. The 
respondent, in his written statement, asserted. 


Vol. I) = 
BAMA KANTA DAS 0, SHAMANAND DAS. 


that“ according to the custom obtaining in 
our family from a very remote period, the 
eldest son of the eldest branch of the family 
becomes the malik of all properties, and his 
younger brothers are entitled to maintenance 
only without having any share in them.” 
Upon the issue thus raised, the Subordinate 
Judge of Cuttack found in favour of the 
plaintiffs, but his decision was reversed on 
appeal by the High Court at Calcutta. 


The family is a Brahmin family long es- 
tablished in Cuttack, members of which are 
proved to have held the office of Chowdhuri, 
under both the Mogul and the Mahratta rule. 
A great deal of information as to this office 
is to be found in an official Minnte by Mr. 
Stirling (Secretary to the Commissioner) on 
Tenures in Orissa, dated 10th October 1821, 
to which their Lordships have been referred 
by counsel on both sides, and which appears 
to be a very carefully-drawn and reliable 

_ document. According to this Minute, under 
the government of the Gajpati native sover- 
eigns, the country was divided for fiscal 
purposes into districts called Bissoee and 
Khund, over each of which were placed two 
officers one called Bissoee, or Khund-adipati 
(terms signifying chief of a division) and the 
other an accountant, called the Bhoee Mool. 
On the introduction of Todur Mull’s revenne 
settlement, under the Mogul government, 
somewhere about A. D. 1580, Mr. Stirling 

ays i— 

: T The titles of Khund-adipats and Bissoee became 
lost entirely ın the more familiar designation of 
Ohowdree (chief), a word introduced from Bengal 
and Upper India, though, probably, not unknown 
before in the province, and the Bhoee Mool received 
the appellation of the canoongoe willaity (country or 
provincial cancongoe) The portion of the pergunnah 


under the more immediate charge of each was called 
talooka, and the managers generally talookdars,” 

There does not appear to have been any 
change in the position of these officers under 
the Mahratta Government, and Mr. Stirling 
came to the conclusion that there exists 
“ample ground for aagerting the Mogul and the Mah- 
ratta talookdars, who formerly managed and collected 
the revenues of ap considerable a proportion of the 
district with the designation of chowdiecs and 
canoongoes, were the hereditary revenuo and police 
officers of the old Hindu government under another 
name ” 


The remuneration of these officers appears 
to have been an assignment of rent-free land 
called “nankar, and the right to certain 
perquisites or “sussooms.” As regards the 

~ ownership of land, Mr, Stirling observes ;— 
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-“ The chowdree has beon generally off-hand assumed 
to have been a proprietor of land, though the word is 
obviously only a title given to the head officera (or 
talookdars) of a pergunnah,' and which in modern 
times has been adopted by the headman of nearly 
every hereditary art, profession, and bazaar. . . 
Nobody, I bolieve, ever supposed for a moment that 
the person called canoongoe by the Moguls was other 
than a mere servant of government, though succeeding 
by the regular inheritance to his office. There 
18 obviously no more reason to assume that the, 
chowdrees or chiefs of pergunnahs were the proprie- 
tors of the land comprised in them than that the 
canoongoe talookdars were—a conclusion from which 
most minds would probably revolt, however predis- 
posed to see an absolute European landlord in every 
aay revenue manager connected hereditarily with 
the soil” 


‘But as regards the offices held by - both 
chowdrees and canoongoes, Mr. Stirling goes 
on to say :— 

“ Their tenures were certainly generally heritable, 
though cases of removal were of frequent ocourrence, 
and all the larger holders found ıt convenient to 
obtain a sunnud of appointment, or, say, of confirma- 
tion, on succeeding to their inheritance. The very 
unscrupulous manner in which the right of ouster 
was exercised by the native rulers, as is obvious from 
the frequent occurrence of the word tughueyyoor (or 
change) in the sunnuds, might lead to a conclusion 
unfavourable to their acknowledged title to transmit 
hereditarily, and furnishes, at all events, a strong 
ground of presumption that they were regarded as 
officers of trust, hable to be called to account for 
their conduct.” 

But, he concludes, 

“it as my decided opinion that, from the hereditary 
character pervading so remarkably all the institutions 
of the Hindus, they at all times possessed an imperfect 
title of property in their offices, which was distinotly 
admitted and recognized by the practice of the Mogul 
government.” 


In the light of these general considera- 
tions, their Lordships have carefully examin- 
ed the evidence produced by the respondent 
in support of bis claim. Tt consists mainly 
of two ancient documents, as their Lordships 
are unable to. attach much importance to 
admissions made in recent years by members 
of the family. | The first of these documents 
is called an “ Appeal of Gopinath Paharaj 
Chowdhuri to the Public for Testimony.” 
The date is wanting, but it must have been. 
written at some time between A.D. 1729 and 
1745. Itis addressed to all officials, ryote 
and cultivators of Sarkar Biro—which is 
presumably the talooka of the applicant—and 
recites that :— 

“A Sanad of former ages of the time of the Emperor 
Jahangir bearing the seal of Rashid Beg Khan prant- 
ing for salary 165 batts of land as nankar, subject to 
service as Chowdhur: of the aforesaid Sarkar, hos 
become very old and owing to the paper being worm- 
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eaten and worn ont, it was not capable of being pre- 
served for-future time; therefore, in 1187 Amli (A.D. 
1729) it was shown to every gentleman, to men of 
respectability and all remdents and amlas and funo- 
tionaries of the said Sarkar,” 

It was, therefore, requested that 

acquainted with the facts ” will— 
“ prove the document as well as tho fact that the fore- 
fathers of this applicant from past ages discharged 
the duties of Chowdhuri of the said Sarkar in con- 
sideration of the nankar camindari and that this appli- 
cant also keeps in attendance in the office of Thanadars 
and Amins and gets the revenue paid.” 

It does not appear whether anybody com- 
plied with the request that he should “record 
his evidence on this paper ”. but on the back 
is an éndorsement: “155 batts of land 
under.former Sanads assigned as nankar has 
been confirmed and granted to Ohowdhturi 
Paharaj,” and particulars of the land are 
given. 


“those 


The second document is a Sanad dated in 
A. D. 1745 and granted to the eldest son of 
the Gopinath just mentioned. It is addressed 
to the Mutsaddis and other functionaries of 
the mahals described in the Schedule and 
recites that: 

“ The office of Chowdhurs under Sanads of former 
officials was for agea vested in (the ancestors of) 
Raghunath Paharaj Now he has appeared before 
his Honour, and has made a representation, and his 
loyalty, truthfulness and his services have become 
disclosed. Therefore, he is appointed as before to the 
office of Chowdhuri ofthe said mahals, It is required 
that you all will conduct all business of the said 
pergunnahs as before in consultation with him and by 
his advice. . . . and you will leave to him all that 
is customary for the Choudhuri and in respect of the 
nankar as was the practice before. The said Chow- 
dhtwri is required that he will not in the shghtest 
degree omit to fulfil his duties loyally, and for the 
benefit of the Sarkar and for the welfare of syots. 
He will appropriate the profita of the dastur and 
mankar lands as before, and he will pay the proper 
rent of the jaghirdars under him year by year accord- 
img to ancient usage, and he will make such endea- 
yours as will make manifest his great loyalty and 
services daily, even more than before, then he will 
get his reward” 

On the back of the Sanad is an padae: 
ment -Chowdhuri’s office confirmed in favour 
of Raghunath Paharaj Chowdhuri,” together 
with particulars of fifteen mahals, which do 
not correspond with those mentioned in .Gopi- 
nath’s document, or those in dispute in this suit. 


These documents have been recited at 
length because, as already observed, they 
form the only reliable evidence of the status 
of the family under successive native govern- 
ments. Inthe opinion of their Lordships, 
they fall far short of crtablirhing the claim 
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of the respondent. They show, indeed, that 
the office of Chowdhurt was held, for many 
generations, by a member of the family, and 
that to the holder of that office certain lands 
were assigned as a part of his remuneration. 
But the grant was ofan office only, and to an 
individual, to be held during good behaviour. 
It was clearly revocable at the pleasure of 
the sovereign, by whom it might be conferred, 
notmerely on theeldest son, but upon any mem- 
ber ofthefamily, or indeed, on anybody. Inthe 


‘nature of things, the office could only be held 


by one person at a time, and, as Mr. Stirling 
points out, such offices were “ generally herit- 
able”; but these considerations, though they 
may suggest a presumption, are not sufficient 
to establish a right. For this purpose, the 
evidence must be clear and unambiguous, 
which, in this case, itis not. Besides, it is 
hard to see how a family custom of succession 
to an estate not absolutely owned by the 
family could ever have existed. 

So far, therefore, as relaics to the period 
of native rule in Cuttack, the case of the 
respondent fails. It remains to enquire 
whether, after the British conquest, there 
was any recognition of the existence of such 
a custom, either by the family or by the 
Government. 

The conquest of Cuttack took place in 1808, 
and by a Proclamation, dated the 15th Sep- 
tember, 1804, the British Government declar- 
ed its intention to adopt“ such a plan for 
the settlement of the landed revenue of the 
Province. . . as may be most conducive 
to the prosperity of the country and to the 
happiness of the inhabitants.” With this 
view, it was ordered that a settlement of the 
land revenue should be “ concluded in all 
practicable cases with the camindars, or other 
actual proprietors of the soil (unless when 
disqualified by notoriously bad characte: or 
other good and sufficient cause) for the period 
of one year,” on the expiration ot which 
further settlements would be made “ with the 
same persons (if willing to engage, and they 
shall have conducted themselves to the satis- 
faction of Government)” for further periods 
of three, four, and three years respectively at 
gradually enhanced rates. At the end of 
these eleven years, in 1822, a permanent 
settlement would be “concluded with the 
game persons (if willing to engage, and they 
have conducted themselves to the satisfaction 
of Government, and if no others who have q+ 
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better claim shall come forward) for such 
lands as may be in a sufficiently improved 
state of cultivation to warrant the measure 
on such terms as Government shall deem fair 
and equitable. 

In the following year, Regulation XII of 
1805 was passed, confirming and explaining 
this Proclamation, from sections 2 and 4 of 
which it appears that the first settlement 
was made with the persons in possession of 
the lands, and that the settlement extended 
to “ Mogulbundy territory of the llah of 
Cuttack,” in which the lands now in suit are 
situated; and by section 36 it was provided 
that “nothing herein contained shall be con- 
strued to authorize the division of the land 
comprised in any estates in the llah of 
Cuttack, in which the succession to the entire 
estate devolves, according to established 
usage, to a single heir,” in which cases Regn- 
lation X of 1800 was to apply, and, the Courts 
were directed to give effect to “the local, 
custom of the country.” Generally, however, 
these newly formed estates were declared to 
be descendible like other descriptions of pro- 
perty to all the heirs of the deceased proprietor, 
according to the Hindu or Muhammadan 
Law of inheritance, as the case might be, and 
to be liable to partition when devolving on 
tivo or more heirs. Regulation XI of 1816, 

- which exempts certain tributary estates in 
Cuttack from partition, does not appear to 
apply to the estate in question in this suit. 

It will have been noticed that, in the 
Proclamation, the settlement is to be made 
“with the sa tare or other actual pro- 
prietors of the soil.” In Mr. Toynbee’s 
Sketch of the History of Orissa from 1808 to 
1808 (p. 26) an explanation is given as to 
the persons included in the designation of 
zamindars :— 

“ During the confusion which ensued between 1801 
and the British acquisition of tho Provineo in 1803, 
it seoms most probable that the chaudha w, kanungor, 
mokadams, and other persons entrusted with collec- 
tions in estates held khas, or who had given agree- 
ments to the amus to pay the lump sums dno from 
other lands, assumed the title of zamindar, and claimed 
to hold the land itself in virtae of hereditary right, 
valid or invalid, &s the case may be, to collect its rents. 
Broadly speaking, therefore, the samtndars of Orissa 
were, at the time of the British acquisition, either prin- 
cipal mokadamyg with a hereditary right of collection, 
but without any right, title, or mterest in the land 
itself; or Government officers, chiefly chowdharis 
and kanungos, in charge of collection.” 

It now becomes necessary to trace the history 
of the family and their estate after the advent 
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of the British Government, and this history 
will be more easily understood by reference 
to the subjoined pedigree :— 


Jugal Kishore Das. 
<a D 
Tribikram Das. Sudarshan Das. 
ine ‘ 
Jagannath Haladhar Gadadhar 
ae - Ka Das 
Dinabandu Gokulanand 
Das. Das. 





Rama Kanta Balabhadra 
Das. Prashad Das, 


Jugadanand Shamanand Sachitanand 





Das. Das. Das. 
Shamaundar Raj Narayn Bam Prasad 
Das. Das. Das. 


From their pedigree it appears that Jugal 
Kishore left two sons, Tribikram and Sudar- 
shan, the elder of whom, Tribikram, entered 
into successive engagements with the British 
Government from 1805 to 1818, when he 
died. The second of these engagements, for 
three years, from 1805 to 1808, is printed in 
the Record, and is dated 29th July 1805. 
It is addressed to the ryots, cultivators, 
mokadams, and sarbarakars of Killa Tal- 
munda, and recites that Bir Bikram Paharaj, 
according to usual custom, and in considera- 
tion of good services rendered by him in 1804, 
and also i in consideration of the fact that he 
had “signed the settlement decision for 
1218 to 1215 Ambi for' an annual Jama of 
Rs. 1,154-13-5. . . and duly submitted 
the kabuliat and kistbundi in this Court, is 
confirmed.” No inference can be drawn from 
this document, which is in common form, and 
is limited, as might be expected, to the 
grantee’s liability for the revenue demand. 

Tribikram died in 1818, and by an order 
of the Collector of the Distr ict, dated llth 
March, 1818, “the zamindar? was recorded in 
the name of Chowdhuri Jagannath Das, son 
of the deceased, and the revenue was realized 
from him by the Government.” Thereupon, 
Tribikram’s younger brother, Sudarshan, filed 
a suit claiming “a half share of the zamin. 
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daris belonging to the estate’ of his grand- 
father and father, and a half-ahare of the 
cash and value of movable properties belong- 
ing to the estate of his father. This sut 
was compromised npon terms which secured 
to the claimant far more than the niaintenance 
allowance to which he would have been 
entitled had the succession to the estate been 
governed by the rule of lineal primogeniture, 
and which further bound his nephew and his 
heirs neither to sell nor in any way to 
hypothecate the samindarts without the con- 
sent of the younger branch of the family. 
This condition, however, soon seems to have 
been broken, for it appears from Government 
records that in 1837, one Gobardhan Das 
purchased a half-share in the zaminda at an 
auction sale; and that subsequently Haladhar 
Das, the younger brother of Jagannath Das, 
brought a civil suit in respect of the other 
half-share and obtained a decree, “and 
thereafter he, the said Haladhar Das of his 
own accord, gave out of the same a four anna 
share to Chowdhuri Jagannath Das and made 
a petition for the remaining four anna share 
being recorded in his own name.” This was 
accordingly done, and the zamindart was 
entered in the Government records as the 
zamindart of Chowdhuri Jagannath Das 
Paharaj and Haladhar Das and Gobardhan 
Das by an order dated 27th July 1842. It 
should be noted here that Haladhar, as a 
matter of fact, brought two suits, one fora 
half-share of Killa Talmunda and the other 
for a half-share of Taluk Aranga, and obtained 
ex parte decrees in both suits, in the absence 
of his brother from the district; but a final 
agreement was made on his brother’s return, 
in which it is admitted that“ there is no 
practice in the family about partition on 
account of a brother’s share” and Haladhar, 
as the result of the litigation, merely obtained 
a four anna share in the zanwndart of Killa 
Talmunda “on account of his maintenance 
allowance,” and relinquished his claim to any 
share in Taluk Aranga, and all other movable 
and immovable properties possessed by the 
defendant, and to the costs of the suit. 
Jagannath died in 1862, leaving an only 
son Dinabandhu, so that in this instance no 
question of primogeniture could arise. Dina- 
bandhu died in 1871, leaving three sons, one 
by his first wife, named Harihar, and two by 
his second wife, named Rama Kanta and 
Balabhadra, the present appellants, both of 
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whom were minors at the time’ of their 
father’s death. Harihar’s name was entered 
on the Revenue Registers without objection ; 
and on his death in 1885, his widow Saraswati 
Debi apphed for registration of her name as 
mother and next friend of her infant son 
Jagadanand, The present appellants object- 
ed on the ground of their being joint owners 
of ancestral property, in answer to which the 
applicant asserted that the law of primogeni- 
ture applied to the family. The Revenue 
Court declined to go into the question and 
decided the case npon a technical ground, 
referring the parties to the Civil Court for 
the determination of the question of custom. 
This suit was thereupon brought. The Sub- 
ordinate Judge found that the custom was 
not proved. The High Court held it estab- 
lished that “the rule of primogeniture has 
uninterruptedly governed the devolution of 
property in the family for along period of 
time both before and after the British occu- 
pation.” 

Their Lordships have already stated their 
reasons for holding that no family custom, 
properly so-called, existed during the period 
of native rule. As regards the subsequent 
period it is clear that, whenever the holder of 
the estate died leaving more than one son, the 
right of the eldest son was challenged in the 
Courts, and the litigation invariably ended 
ina compromise under which the younger 
sons obtained a share of the estate very much 
in excess of the maintenance to which, had 
the custom existed, they would have been” 
entitled. The evidence entirely fails, in their 
Lordships’ opinion, to give to the alleged 
custom the character of certainty which is 
essential to its validity; and this being so, 
it seems to their Lordships that the decision , 
of the High Court cannot be supported, and 
they will humbly advise His Majesty to 
reverse that decision and in lieu thereof to 
direct that the decree of the Subordinate 
Judge be confirmed and the appeal to the. 
High Court dismissed with costs. 

The appellants must also have their cosis 
of this appeal. P 

i Appeal allowed. 
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Seconn Cryin APPBAL No: 1186 or 1907. 
$ March 1, 1909. 
Present:—Mr. Justico Richards and 
. Mr. Justice Karamat Husain. 
RAM CHARAN AND oTHERs— 
. DEPENDANTS—ÀPPELLANTS 
Versus ` 
RAM DAS---PLAINTIFE—RESPONDRNT. 

Limitation Act (XV of 1877), 88 7,9, 19—Achnowledg- 
ment creates nero period of lamitation but does not give 
neo cause of action—Hindu Law—Jount family- Mitak- 
shara—Father’s personal debt—Decree against futher on 
bars of the debt—Son’s pious duty to discharge decretat 

ebt, s 

A loan was advanced to a father in a joint Hindu 
family in September, 1897. There was an acknowledg- 
ment given by him on the 19th July, 1899, and agamn 
on the 22nd August 1902. On the 8th July 1902, a 
suit was brought to recover the debt and in November, 
1902, a decree was obtained against the father alone. 
After the judgment-debtor’s death, attempts were 
made to execute the decree against his sons, the 
present defendants, but they succeeded in resisting 
the execution on the ground that a separate smt was 
necessary, The original creditor was the plaintifi’s 
father, who died after the acknowledgment of 
1899, and plaintiff, a minor, became ontitled to the 
debt. The present suit was brought by the plaintiff 
against the sons of the debtor; the defence was 
that the suit was time barred. - 

Held, that the effect of the acknowledgment was 
merely to create a new period of limitation and that 
it did not operate to give a now cause of action which 
would entitle plamtiff to rely on 8.7 of the Limita- 
tion Act; but that the decree obtamed against 
the father constituted a debt and obligation which 
it was the pious duty of the sons to discharge. 

Narsingh Misra v, Lalji Mura, 23 A 206, refer- 
red to. 

Appeal from the decree of H. E. Holme, 
Esquire, District Judge of Jhansi, confirming 
a decree of Babu P. N. Banerji, Subordinate 
Judge of Jhansi. 

Sundar Lal (for whom Baldev Ram Dave), 
R. K. Sorabji and Sital Prasad Ghose, for the 
Appellants. pu aT 

Durga Charan Banerji, for the Respondent. 

Judgment. — This appeal arises ont of a suit 
instituted against the sons of a deceased 
Hindu on foot of the alleged debt of their 
father. A suit was instituted in July, 1902, 
against Chhote and his sons to recover the 
money lent to Chhote. The plaintiff ın that 
suit was thé plaintiff in the present suit who 
was the son of lLachmi Narayan who 
had originally lent the money to Chhote. It 
was alleged in the suit that that debt was 
the joint debt of Chhote’s family incurred 
by Chhote as the manager. It was held 
that the debt was not incurred by Chhote 
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asá manager of the family but thet it was his 
on private debt. Theresult was that the suit 
was dismissed against the sons of Chhote but 
ea decree was made against him in Novem- 
ber 1902. Chhote died and some attempts were 
made to execute the decree against the present 
defendants, but they succeeded ih resisting 
the execution contending that a separate suit 
was necessary. The plaintiff then instituted 
the present suit. It appears that the 
first item of the money lent was advanced 
in September 1897. There was an 
acknowledgment given by Chhote on the 
19th of July 1899, and again on the 22nd 
August 1902. The defendants contend 
that the cause of action arose in the life-time 
of the defendants’ father. “They admit -that 
the acknowledgment of the 19th July 1899, 
would have prevented the claim being barred 
up to the 19th of July, 1902, but they con- 
tend that inasmuch as no further acknowledg- 
ment was given until the 22nd August, 1902, 
the debt as against Chhote was then barred, 
that no subsequent acknowledgment could have 
any effect and the sunit being barred against 
Chhote there was no pious obligation upon 
them to discharge the debt. We are inclined 
to think that the defendants are right in this 
contention and that if there was nothing 
more in the case than the acknowledgments 
given to the plaintifis by Chhote the suit 
would be barred. We think thatthe effect 
of the acknowledgment was merely to create a 
new period of limitation from the 19th July 
1899, and we do not think that the plaintiff 
can say that that acknowledgment operated 
to give him a new cause of action which 
would entitle him to rely on section 7 of Act 
XV of 1877. It, however, appears that the 
prior suit was instituted onthe 8th of July 
1902, that is to say, within three years of tho 
acknowledgment given onthe 19th July 1899. 
A decree was obtained in November, 1902, 
and it is not pretended that that decree could 
not have been enforced at the date of the 
institution of the present suit if Chhoto were 
then alive. The plaintiff argues that this 
decree was a debt and obligation which it is 
the pious duty of the defendants to discharge 
as the sons of Chhote. We have been re- 
ferred to the passage in the Mitakshara set-. 
ting forth the obligation of the sons and 
grandsons and it is contended that the words 
do not extend to a judgment or a decretal 
debt as distinguished from the original debt, 
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As against this it must be remembered that 
but fomthe introduction of the law of limita- 
tion the lability of the sons and grandsons to 
discharge the original debt would have 
continued so long as any, of them were alive. 
Although it was not strictly necessary to 
decide the question, a similar view was taken 
by a Bench of this Court in the case of 
Narsingh Misra v. Dalji Misra ®©. At pago 
208 the learned Judges.say: “There is no 
doubt that if an obligation has ceased to be 
enforceable against the father it has ceased 
to be enforceable against, the sons; but in 
this case the plaintiff in showing that at the 
date of his suit.there was an obligation which 
he could have enforced against the father had 
he been alive, has not to rely only on the 
original bond, inasmuch as within the period 
of limitation allowed he had put the bond in 
suit and had obtained a decree upon it, which 
might have been enforced against the father 
»when the plaintiff brought his suit against 
the sons. This, we think, is a good answer 
to the pleas urged on behalf: of the appel- 
lants.” Astothe 3rd ground of appeal we do 
not think this is open after the defendants 
have successfully resisted execution of the 
first decree on the ground that a new suit 
was necessary. As a result we dismiss the 
appeal with costs including, in this Court, 
fees on the higher scale. 
7 Appeal dismissed. 

(1) 23 A. 208. 


ALLAHABAD HIGH COURT. 

Sucoxp Crvm APPEAI No. 286 or 1908. 
March 12, 1909. 

Present :—Sir Jobn Stanley, Kr., 
-Chief Justice and Mr. Justice Banerji. 
Musammat DHUMAN—Deraxpant— 

APPELLANT 
versus 
SYED ABDULLAH KHAN—Ptartrr— 


RESPONDENT. 

Appeal, second—Practice—Amount of damages for 
malicious prosecition—Question of fact. 

The question of the amount of damages for mali- 
cious prosecution is a question of fact and it is not 
open to the High Court to interfere in second appeal 
upon such a question. 

Banee Madhub vy. Bholanath, 10 W. R. 164; Joges- 
war v. Dinaram, 3 O. L. J. 140, followed. 


Appeal against a decree. of H. E. Holme, 
Esquire, District Judge of Jhansi, confirming a 
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decree of Babu Pramatha Nath Banerji, 
Subordinate Judge of the same place. 

N. P. Ghosh, for the Appellant. 

J. Phani (for 9. O. Banerji), for the Re- 
spondent, 

Judgment. —This appeal arises out of a suit 


“for damages for malicious prosecution. It 


appears that the ‘appellant filed a complaint 
against the respondent charging him with 
having stolen the ornaments which were on 
the person of‘a girl named Shirin Jan who 
eloped with the son of the respondent. She 
also complained that the plaintiff had wrong- 
fully confined that- girl ‘and a maid-servant 
and she applied for the search of the plaint- 
iff's house which Was accordingly searched. 
The complaint was found by the Criminal 
Court to be unfounded and was dismissed. 
In this case the plaintiff -sought to recover 
Rs. 500 as damages for loss of reputation and 
Rs. 499 as damages’ for mental and physical 
suffering. The Court of first instance -made 
a decree in the plaintiff’sfavour for Rs. 700 
and this decree has been affirmed by the 
lower appellate Court. Both the Courts 
have found that the’ complaint made by the 
appellant, which in her defence to the present 
suit she asserted to be true, was false and 
malicious and without reasonable and probable 
cause. That finding is based upon legal 
evidence and we are not satisfied that it is 
erroneous. The only question which remains, 
therefore, is that of damages. If we had to 
decide that question ourselves, we should 
certainly hold that the amount awarded was 
excessive, but it has been held by the Cal- 
cutta High Court in Banes Madhub Ohaiterjes 
v. Bholanath Banerjee (1) and Jogeswer 
Sarma v. Dinaram Sarma (2) that the ques- 
tion of the amount of damages is a question 
of fact and itis not open to the High Court 
to interfere in second appeal upon such a 
question. We are not prepared to dissent 
from the view held in those cases, and accord- 
ingly dismiss the appeal with costs. 


Appeal dismissed. 
(1) 10 W. R. 164. 
(2) 3 0. L. J. 140. 
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Lerrers Patent AppeaL No. 33 op 1908. 
December 22, 1908. 


Present:——Sir John Stanley, Kr., Chief Justice 
and Mr. Justice Banerji. 
GAJADHAR AND anotHER—D nrexnants— 
APPELLANTS 
versus 
Musammat KAUNSLULA—Prarntirs— 

RESPONDENT. & 

Hindu Widow Re-marriage Act (XV of 1858), 8. 2— 
Hindu uwow of Halwai caste— Re-mari iage — tight to 
maintenance m deceased husband’ property—Hindu 
Law—Re-marriage allowed by custom, 

Section 2 of Act XV of 1856 is mapplicable in the 
case of a widow who is permitted by the custom of her 
caste to re-marry. 

A. Hindu widow of Halwa: caste, who is permitted 
by the custom of her caste to re-marry, docs not for- 
feit her right to maintenance in the property of her 
deceased husband by re-marrying, nor does her rela- 
tionship with the family of her first husband come 
to an end by her re-marriage. Unchastity may entail 
aforfeiture of such right, but it cannot be said that 
re-marniage amounts to unchastity. Har Saran Das 
v. Nandi, 11 A. 330 , Dharam Das v Nand Lal, 1889 
A.W. N. 78; Ranjit v Radha Rani, 20 A. 476, 
relied upon. 

Appeal under section 10 of the Letters 
Patent from the judgment of Knox, J., re- 
versing the decree of Lala Baij Nath, Judge 
of the Court of Small Causes, exercising the 
powers of a Subordinate Judge. 

Sundar Lal (with him Durga Charan Baner- 
ji), for the Appellants. 

Sital Prasad Ghose (with him Mangal Par- 
sad Bhargava), for the Respondents. 

Judgment. 

Bayenst, J— The question in this appeal is 
whether a Hindu widow. who according to 
the custom of her caste is allowed to re-marry, 
forfeits upon re-marriage her right to the 
maintenance decreed to her against the estate 
of her first husband. 

The plaintiff, Musammat Kannsilla, be- 
longs to the caste of Halwais or confectioners. 
She was first married to one Sahtu and in 
1881 brought a suit against him and trans- 
ferees from him for her maintenance. On 
the 6th of September 1881 a decree was pass- 
ed in her favour fixing Rs. 5 a month as her 
maintenancé which was declared to be a 
charge on the estate of her husband in the 
possession of certain donees from him. The 
husband died subsequently, but the trans- 
ferees of the property continued to pay her the 
maintenance decreed to her. In 1905 she 
married a second time and thereupon the 
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‘ defendants who are in possession of the pro- 


perty refused to pay the maintenance. She 
accordingly brought the present suit for 
recovery of arrears of maintenance by sale 
of her first husband’s property now in tho 
hands of the defendants. It hag: been found 
that according to the custom’ of the caste to 
which she belongs re-marriage is permissible 
and is valid. The defendants contended that 
by marrying a second time she forfeited her 
right to maintenance. The Court of first in- 
stance decreed her claim in part. The lower 
appellate Court set aside that decree and dis- 
missed her suit. Upon second appeal to this 
Court the learned Judge who heard it re- 
versed the decree of the lower appellate Court 
and restored that of the Court of first in- 
stance. From his judgment this appeal has 
been preferred under the Letters Patent. It 
is urged on behalf of the appellants that Act 
No. XV of 1856 applies to the case and that 
under section 2 of the Act the plaintiff by 
marrying & second time forfeited her right to 
maintenance from the estate of her first hus- 
band. It is also contended that re-marriage 
dissolves the relationship between the widow 
and the family of her first husband and as the 
right to maintenance is founded on relation- 
ship, it ceases as soonas therelationship is put 
an end to by re-marriage. In support of these 
contentions the learned advocate for the ap- 
pellants relied on the rulings of the Calcutta 
High Court in Matungint Gupta v. Ram Rutton 
Roy (1) and Rasul Jehan Begum v. Ram Surun 
Singh (2) ; of the Bombay High Court in 
Vithu v. Govinda (3) and Panchappa v. San- 
ganbasawa (4) andofthe Madras High Courtin 
Murugayt v. Viramakali (5). He also re- 
ferred to West and Buhler’s Hindu Law, Vol. 
I, p. 999. 

Had the question not been concluded by tho 
rulings of this Court I should be inclined to 
accede to the contentions of Pandit Sundar 
Lal. But as the course of ruling in this Court 
has been uniform, J feel myself bound by 
those rulings whatever my personal opinion. 
may be. In Har Saran Das v. Nandi (6) it 
was held by Straight and Brodhurst, JJ. ny 
that a widow belonging to the sweeper caste, 
in which there was no obstacle against the 
re-marriage of widows, did not by marry- 
ing again forfeit her interest in the property 

(1) 19 0. 289, (4) 24 B. 89. 


(2) 22 0. 589. (5) 1 M. 226. 
(3) 22 B. 821, (6) 11 A. 830, 
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left by her first husband and that Act No. 
XV of 1856 did not apply to the case of such 
a widow. A similar view was held by 
Straight and Tyrrell, JJ., in Dharam Das v. 
Nand Lal Singh (7), which was the case of a 
widow belonging to Ahircaste. In the case of a 
widow of the Kurmi caste, Ranjit v. Radha 
Rani (8), Blairand Aikman, JJ., followed the 
above rulings and observed: “Several unre- 
ported cases have allbeen decided inthis Court 
inthesame way: We see no reason to doubt the 
soundness of those decisions, which form, as 
far as we know, a consistent cursus currie in 
this Court.” According to these rulings not 
only is Act No. XV of 1856 inapplicable in 
the case of a widow who is permitted by the 
custom of her caste to re-marry but she does 
not forfeit the property inherited by her from 
her first husband. The effect of these rulings, 
therefore, is that the relationship with the 
family of her first husband does not come to 
an end, and she doesnot by re-marrying forfeit 
her right to maintenance. Unchastity may en- 
tailaforfeiture of herrightto maintenance, butit 
cannot besaid that a widow who has married 
again has thereby become unchaste. I may 
observe that Mr. Sundar Lalhas not based his 
contention on this ground. He urges that 
the right to maintenance has ceased because 
the relationship with the first hnsband’s 
family has ceased; but in view of the rulings 
to which I have referred this contention can- 
not be accepted. If the widow even after 
re-marriage is entitled to retain the estate of 
her first husband, she isa fortiori entitled to 
receive the maintenance fixed for her by the 
decree passed against her husband and against 
the transferees of his estate. The appeal, 
therefore, fails and must be dismissed. 

STANLEY, C. J—I agree in the proposed or- 
der. 

By tup Court. The order of the Court is 
that the appeal is dismissed with costs in- 
cluding fees on the higher scale. 

Appeal dismissed. 
CT) 1889 A. W. N. 78. - 
(8) 20 A, 476. 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 725 or 1908. 
December 14, 1£08, 

Present :—Sir George Knox, Kr., Judge 
JHINGAI SINGH—- PETITIONER 
versus 
RAM PARTAP—Opposira Parry. 

Criminal Procedure Code (Act V of 1893), es. 146, 
435—High Courts Act of 1861 (24.5 Vie c. 104), 8. 15— 
Magistrate's order under s, 145, Criminal Procedure 
Code—High Coust’s power to interfere—Revision, 

Where the préceedings arein intention, in form, 
and in fact, proceedings under Chapter XII of the 
Oode of Criminal Procedure, by a Magistrate duly em- 
powered to act under that Chapter, the High Court 
has no power of revision either under thé Code or un- 
A section 15 of the Indian High Oourts Act, 
1861. 

Doulat Koer v. Rameswarı Koeri, 26 C. 625, In re 
Pandurang Govind, 24 B. 527 ; Buldeo Baksh Singh v. 
Raj Ballam Singh, 2 A. L. J. 274, considered. ` Maha. 
raj Tewarı v. Har Charan Ras, 26 A. 144, followed 

Application for revision against the order 
of W. T. D. Wright, Esquire, Magistrate, lat 
Class, of Mirzapur. , 

Durga Oharan Banerji, for the Petitioner. 

Tej Bahadur Sapru, for the Opposite Party. 

Judgment —This is an application in re- 
vision asking this Court to call for the record 
and to revise an order passed under section 
145 of the Code of Criminal Procedure on the 
ground that the Magistrate who passed the 
order complained of refused to uphold an 
order passed by the Civil Court and decided 
the question before him contrary to that order. 
I have considered the following cases referred 
to by the learned advocate for the appli- 
cant ——Doulat Koer v. Rameswart Koeri (1) ; 
In re Pandurang Govind (2); and Baldeo 
Baksh Singh v. Raj Ballam Singh (8), decided 
by this Court on llth December 1908. -But 
it has already been held by a Bench of this 
Court in Maharaj Tewari v. Har Charan Raz, 
(4) that as the law at present stands, where 
the proceedings below are in intention, in 
form, and in fact, proceedings under Chapter 
XII of the Code of Criminal Procedure by a 
Magistrate duly empowered to act under that 
Chapter, this Court has no power to send for 
those proceedings either under the Code or 
under section 15 of the Indian High Courts 
Act, 1861. It has not been showh to me that 
the proceedings before the learned Magistrato 
were not proceedings under Chapter XITof the 


(1) 26 C. 625. 

(2) 24 B. 527. 

9 2A. L.J.WA > > 
4) 264A, 144, 
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Code or that he was not duly “empowered to 
act under that Chapter. According to the 
contention of the learned -advocate it was 
after being properly seized of the case that 
the learned Magistrate went out of his way, 
passed an order which he had no jurisdiction 
to pass, and that by it the learned Advocate’s 
client has been debarred from all remedy and 
deprived of the fruits of the case won by 
him in the Civil Court. This may or may 
not be so. The fact remains that section 435 
‘expressly excepts records to proceedings 
under Chapter XII and I know of no other 
Act or Statute which confers upon this Court 
power of sending for such proceedings. The 
application is dismissed. 
Applreation dismissed. 





ALLAHABAD HIGH COURT. 
Fist Cry APPRAL No. 52 or 1907. 
December 1, 1908. 

Present :—Mr. Justice Richards and Mr. 
Justice Griffin. 


BIBA JAN—Puarntivr—APPRLLANT `Y 


versus 
KALB HUSAIN AND OTHERS— 
DEFENDANTS—-RESPONDENTS. 
Muhammadan Law—Wakf—Sunni sect-——Celebration 
of milad (birth) of Ali Murtaza, barsı ammat (death 

anniwersaries) of other persons, keeping the tazias im 
Muharram, tepare of Imambara—Valid objectp—Wakf 
not tllusory—Burden of proof 

One Ausammat Nayiban, a Muhammadan of the 
Bumi sect, executed a wakfnama m respect of her pro» 
perty for the purposes of celebrating the milad (birth) 
of Ali Murtaza, bers: ammat (death anniversaries) of 

“other persons, feeding the poor and keeping the tazas 
m the month of Muharram, and for the repairs of an 
Imambara. 

- Held, that the wakfnama was not illusory and that 
there was an intention of creating a substantial wakf 
for pions and charitable purposes and the -objects for 
which the wakf was created were valid 2 

Obiter :—If the objects of the wakf were legal and 
the wakfnama was duly executed, the onus of showing 
that having regard to the value of the property, tho 
wakf was merely illusory lay upon the party who 
sought to set aside the endowment. If under the 
wakfnama the mutawaliis got no remuneration for 
their services they would be justified in paying for the 
servioes of a manager of the property, 

First appeal from the decree of the Sub- 
ordinate Judge of Bareilly. 

Abdul Magid, for the Appellant. 

Abdul Raoof (B. B. O'Oonor with him), for 
the Respondents. 

Judgment, The plaintiff in this suit seeks 
to set aside a wakfnama, dated the 2nd of 
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November 1902, executed by one Musammat 
Najiban, and for possession of a half-share in 
the property dealt with by the wakfnama, 
and for mesne profits. The plaintiff alleged 
that the execution of the deed was brought 
about by the undue influence of Kalb Husain, 
that Najiban was insane when she executed 
the deed and that no valid endowment had 
been created, (1) because the objects were not 


- legal, and (2) because the endowment was 
, illusory and really made for benefit of Kalb 


Husain and his brother Ataullah, the mula 
wallis appointed by the wakfnama. This ap- 
peal is closely connected with First Appcal 
No. 341 of 1906, decided on the 27th of No. 
vember 1908, and also with another, First 
Appeal No. 340 of 1906, which it has been un- 
necessary for us to decide inasmuch as the 
parties compromised it. The evidence in 
all these cases was. by consent read as 
evidence in each case. The two connected 
appeals Nos. 340 and 341 of 1906 arose out 
of suits to set aside a deed of sale, executed 
by Musammat Najiban onthe 18th of Feb- 
ruary, 1903, in favour of Kalb Husain on 
the grounds of the insanity of Musammat 
Najban and the undue influence of Kalb 
Hussin. The case of the plaintiff, so far as 
the plea of insanity was concerned, completely 
failed and we have given our reasons at 
length in First Appeal No: 341 of 1906 for 
holding that the case founded on undue influ- 
ence has also failed. The Court below de- 
cided in favour of the plaintiff in the connect- 
ed cases on the ground that the transaction 
came under the provisions of section 16 of 
the Contract Act. But the present suit was. 
dismissed, the Court below being clearly of 
opinion that Najiban was not insane and that. 
undue influence was not proved. We agree 
with the Court below in this finding and’ 
we do not think it necessary to discuss the 
evidence particularly as we have already 
dealt with it in our judgment in First Ap- 
peal No. 341 of 1906. 

There remains the question of the validity 
of the wakfnama. Inthe Court below this 
was certainly not the main ground of attack 
on the wakfnama, but it was raised by the 
pleadings and has been argued by Mr. Abdul 
Majid in support of the appeal. Najiban, 
it is clear from the evidence, was piously- 
and charitably disposed for a number of 
years before her death. She had built an 
Imambara at a cost of several thousand, 
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rupees. She was in the habit of keeping 
taztas and distributing gifts of food in charity. 
Her expenses in these acts of charity 
amounted to Rs. 1,000 or Rs. 1,200 a year. 
She took a special interest in these matters. 
Before her death she made a pilgrimage 
to Mecca and after her return she continued 
the same pious course of action. All this 
clearly appears from evidence. The endowed 
property, which of comse includes the 
Imambara, is stated in the wakfnama to 
be worth Rs. 40,000. The landed pro- 
perty exclusive of the Imambara is worth 
Rs. 80,000. It appears that the tenants 
were somewhat unruly and there was con- 
siderable amount of litigation in realizing 
the rents. Part of the landed property 
consisted of a share in an alluvial mahal, 
the income of which was subject to fluc- 
tuation. The wakfnama is to the following 
effect :——- 


“Whereas there are a 5 biswa samindart share in 
20 biswa patti surkh in the village Gurganwan, pargana 
Aonla, and a pucca newly built house used as Imam- 
bara, No. 75/962, in Bareilly near the library, bounded 
as given below, worth Rs. 40,000and Iam up to this 
time in proprietary possession thereof without the 
participation of anyone, I have now in a sound state 
of body and mind without coercion and of my own 
accord made a wakf of the whole of the said property, 
i. e., Š bistoas of the Village Gurganwan and the honse 
used as Imambara together with all the original and 
appended rights, zamindari appärtonanoe, sr land, 
groves, collection hoùses, abadi, basar (market), all 
sewat items and mugfs, etc., including mahruka lands, 
for religious and charitable purposes subject to tho 
following conditions and have appointed Kalb Hu- 
gain, general attorney, and Ataullah, sons of Shaikh 
Banaullah, as metawallis (superintendents) of the en- 
dowed property and put the said mutawallis in pos- 
session thereof like myself. I shall get mutation of 
names in respect of the said samindari share duly 
effected in the Revenue department (Court), 

1, The said mutawalliay should collect rent and 
every sum of money due in respect of the endowed 
property, and pay the Government revenue, the vil- 
lage expenses and the salaries of the servants and out 
of the remaining amount of net profits they should pay 
under their own management Bs, 200 annually for the 
expenses of milad (birth anniversary) of the last of 
the Prophets (may the mercy of God be upon him) 
and that of Ali Murtaza in the months of Rabi-ul-atewal 
and Ramzan respectively, Re. 600 for the expenses of 
making offerings and keeping tazias in honour of the 
chief of the martyrs, namely, Imam Husain and 
Husan (may peace be on them) in the month of 
Muharam, and Rs. 200 for the expenses of the 
death anniversary of the dead persons and the 
repairs of the Imambara, 

2 The said mutawallis shall, in no ‘case, have 
power to sell or mortgage the endowed property, 
nor shall the said property be liable to pay the debt 
due by the meutatcallis or to be sold by anction. 
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8. Should the said mutatwallis die without appoint- 
ing any-one as mutawallı or their representative, a 
qualified male descendant of tho present mutawallis 
shall be appointed as mutatcallis; no other person 
shall have a right to be appointed as mutawalli. On 
the other hand this order of succesmion shall remain 
in force for all eternity, generation after generation. 
No committee or society can interfere in the endowed 
property inasmuch as the profits of the said endowed 
property have been dedicated for the maintenance 
of charitable purposes and offerings so that my name 
may be perpetuated in this world as well as in the 
next world and my soul benefited in the next world. 

4. All the proceedings in the Civil, Criminal and 
Revenue Courts and in the Honourable High Court, 
Board of Revenue, Privy Council and all the Depart. 
ments in India relating to the affairs of the endowed 
property shall rest with and be taken under the 
contro] of the mutatcallia, 

5. I have made the endowed property God's pro- 
perty from this day and divested myself of all pro- 
prietary connection therewith. After agreeing to the 
aforesaid conditions, I have executed this deed of en- 
dowment, in order that it may stand as authority and 
be of use when needed.” 


It will be noticed that the mutawalli's are 
directed to collect the rents, then to pay 
the Government revenue, the village expenses 
andthe salaries of the servants, and then 
to apply the net profits in certain propor- 
tions. 

The actual amounts are set out. They 
come to a sum of Rs. 1,000. It 1s argued 
that the property must yield a net profit 
of more than Rs. 1,000 per annum and that 
as only Rs. 1,000 is appropriated, -the bal- 
ance would all come into the hands of the 
mutawalls, Kalb Husain and Ataullah, 
beneficially. As regards this it must be borne 
in mind that itis not only Rs. 1,000 which 
is appropriated by the donor to the service 
of God. She expressly says that the entire 
property is appropriated to the service of 
God. Mr. Abdul Raoof, counsel on be- 
half of the respondents, repudiates all claim 
to any beneficial interest to any part of 
the income of the estate. If we assume 
for the purposes of this branch of the case 
that the objects of the wakf were legal and 
that the wakfnama was duly executed, the 
onus of showing that having regard to the 
value of the property, the wakf was merely 
illusory lay upon the plaintiff. e We have 
been referred to the extract from the khewat 
of 1811 Fasli, exhibit 15 C., in which the 
Government revenue of the entire 10 bisa 
share owned by Najiban is shown as Rs. 3,912 
and to an extract from Jamabandt for 1310 
Fasli showing the income of 10 biswa share 
for that year. The patwart of the village was 
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examined as one of the plaintiff’s witnesses. 
He stated that the Government revenue was 
Rs. 4,537-14-7. That statement was allowed 
to g unchallenged and it was accepted by 
the Court below. This witness farther stated 
that the village expenses according to the 
account furnished to him by the agent 
amounted in 1312 Fasli to Rs. 2,244-2-9, 
The village expenses and the expenses of 
the management seem no doubt very high, 
but we think it very probable that for many 
years the village had been managed in an ex- 
travagant way. Musammat Najiban had 
been a prostitute and a dancing girl. It ap- 
pears that the whole 10 btswa share had been 
leased out for-a term of 14 years from 1878 
to 1892 at arent of Rs, 2,000. This would 
leave only Re, 1,000 as the profits of the en- 
dowed property. This lease had expired in 
1892 and the estate is now probably of great- 
er value, but we do not think that there 
would be a very large surplus over and 
above Rs. 1,000 after defraying the pay of 
the servants and the costs of managing the 
estate. Under the wakfnama the mutawallts 
get no remuneration for their services and 
they would of course be justified in paying for 
the services of the manager of the property. 
Taking all the evidence into consideration 
we are clearly of opinion that it cannot be 
said that the main object of the wakfnama 
was to benefit the mutuwallis under the guise 
of religions and charitable endowment, On 
the contrary there was a dedication of the 
entire property to the objects set out in the 
wakfnama. 

The only point that remains is the ques- 
tion of validity of the objects of the endow- 
ment. Thepartiesare Sunntsandit is contend- 
ed that to endow the property for the pur- 
pose of celebrating the miladof Ali Murtaza 
is not good according to Hanafi School, although 
itis admitted that a like celebration of the 
milad of the Prophet stands on quite a differ- 
ent footing and is valid. The appropria- 
tion of Rs, 600 to Muharram is also challeng- 
ed on like grounds. We have been referred 
to no authority forbidding the celebration 
of the birth of Ali Murtaza. As to the Mu- 
harram expenses, the deed provides for the 
making of the offerings, t. e., feeding of the 
poor on the occasion of the Muharram. This 
is clearly a charitable object and the keep- 
ing of the fazias is a pious and religious cere- 
mony not restricted solely to the Shia sect, 
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It may be that the modo of observing the 
ceremony differs in the case of each sect, 
but we are satisfied that in the present case 
the intention of the donor was to continne 
and perpetuate the religious ceremonies and 
charitable works in which she had been 
engaged during her life. The remaining 
Rs. 200 is appropriated to the death anniver- 
saries (barsi ammat) and to the repairs of 
the Imambara. The latter is admittedly a 
legitimate object of wakf. The contention of 
the respondents is that the death anniversa- 
ries (barsi ammat) should be understood as 
meaning the death anniversaries of the mem- 
bers of Najiban’s family and we think that 
this is a reasonable interpretation to be put 
on the words. Wehave come to the con- 
clusion after considering the evidence and 
the arguments that the wakfnama was not 
illusory and there was an intention of 
creating a substantial wakf for pious and 
charitable purposes and we hold that the 
objects for which the wakf was created were 
valid. We, therefore, dismiss this appeal 
with costs including, in this Court, fees on the 
higher scale. : 
Appeal dismissed, 


ALLAHABAD HIGH COURT, 
CRIMINAL Appa No. 982 oF 1908, 
December 14, 1908. 

Present :—Mr. Justice Aikman and Mr. Justice 

Karamat Hugain. 
EMPEROR 
versus 
GUTALTI. : 

Penal Code (Act XLV of 1860), s. 802—Dhatura ad- 
ministered in large quantity—Death caused—Intention 
not to kill—Knowledge. 

Where dhatura poison is administered in large 
quantity so as to cause immediate death,.an offence 
under section 802, I. P. O., is committed. The ao- 
cused may not have intended to cause death, but he 
must be held to have known that his act in giving o 
dangerous substance in such a quantity was likely to 
cause death. 

Criminal appeal from an order of 8. R. 
Daniels, Esquire, Sessions Judge of Banda, 

W. K. Porter, Assistant Government Ad- 
vocate, for the Crown. 

Judgment.—The appellant Gutali altas 
Ajudhiya has been convicted of an offence 
punishable under section 302 of the Indian 
Penal Code and sentenced to transportation 


‘for life. He has also been convicted of an- 
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offence punishable under section 328 of the 
Indian Penal Code and sentenced to 10 years’ 
rigorous imprisonment. The sentences have 
been ordered to run concurrently. We have 
read through the whole of the evidence 
and we see no reason whatever to doubt 
the prisoner's guilt. On the 29th of May 
last he attached himself to an old man 
Arjun and his grandson Ram Nath, who 
had gone to Mahaban to purchase an ox. 
He was previously unknown to them. He 
said that he was a Thakar of Chilikpurwa 
and that he too had come to buy an ox, 
He remained in their company from 2 or 
3 gharis after sunrise until after noon. 
Both Arjun and his grandson partook of 
the food which the accused had procured. 
The accused pressed them to go to the 
village Karahra where he said he had seen 
some bullocks for sale. After going a short 
distance Arjun became ill and fell to the 
ground unconscious. He and his grandson 
were seen lying on the road that same 
evening. The grandson was dead. Arjun 
and the grandson were seon by the Hos- 
pital Assistant, who found in each case 
the pupils of the eyes dilated. When Arjun 
was found, he was seen to be plucking at 
the ground with his hands. The brain of 
Ram Nath was congested and in tho opinion 
of the Hospital Assistant the congestion 
was probably caused by poison. Althongh no 
poison was found by the Chemical Examiner 
in the portion of the viscera of Ram Nath 
sent to him, we think that there can be- 
little doubt that dhatura had been ad- 
ministered. When Arjun came to himself, he 
found that he had been robbed of his 
money and his grandson’s car-rings had 
been taken away. 

The dhotts of both had also been taken 
away. At that time no trace was found 
of the person who had been in the com- 
pany of Arjun and the deceased. 

On the 19th of June two more men, 
Girdhari and Hallia, were joined by an 
utter stranger, who pursuaded them to par- 
take of tood which he gave them. They 
both became unconscious. Before the accused 
could make off, some residents of Nathu- 


pura came up and had their suspicions 
aroused by what they saw. They arrested 
the accused as he was attempting to 


make off andhe wastaken to the police 
station and sent to the Hamirpur jail, There 
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an the lst of July he was picked out by 
Arjun from amongst a number of under- 
trial prisoners as the man who had been in 
his company for several hours on the 29th of 
May and had given him the food, after eating 
which he became unconscious and his grand- 
son died. No reason is assigned to account 
for Arjun or the other witnesses falsely identi- 
fying the accused. The evidence of the Hos- 
pital Assistant and of the Chemical Examiner 
clearly proves that Girdhari and Hallia were 
drugged with dhatura. The prisoner called 
evidence to prove an alibi which we agree 
with the learned Judge in considering quite 
insufficient to shake the strong case for the 
prosecution. Weseeno reason to interfere 
with either conviction. Although death does 
not always follow from dhatura poisoning, 
yet it does follow ina considerable propor- 
tion of cases. Here the accused must have 
given dhatura to Ram Nath in such a large 
quantity as to result in his death within 3 or 
4 hours. We consider, therefore, that although 
he may not have intended to nll Ram Nath 
he must be held to have known that his act 
in giving a dangerous substance in such a 
quantity was at least likely to cause death. 
We find no reason for interference and dis-, 
miss the appeal. 


Appeal dismissed. 


CALOUTTA HIGH COURT. 
Ssconp Crvir, Apprats Nos. 2095, 2441, 2443 
or 1906. 
July 27, 1908. | 

Present :—Mr. Justice Brett, Mr. Justice 

Mitra and Mr. Justice Coxe. 
PROSONNA KUMAR BOSE AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
SARAT SHOSHI GHOSE AND orgers— 
DEFENDANTS— RESPONDENTS. 

Hindu Lau—Dayabhaga—“Kanya,” meaning of— 
Pitmdatta Ayautuka Strdhana Succeassion—Son or 
married daughter, who 13 preferential heir, 

(Per Brett and Mitra, JJ , Coxe, J., dissdhting.) The 
word kanya in Chap. IV., s. 2, para. 16, of the Daya- 
bhaga, means an unmarried daughter and not daught- 
ers generally. 

In the succession to the pitridatta ayautuka stridhan 
(property given by the father after marriage), sous 
are given preference to married daughters according 
to the Dayabhaga School of Hindu Law 

Appeals from the decrees of the Sub-Judge 
of Mymensingh, dated August 16, 1906, 
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reversing those of the Munsif of Tangail, 
dated March 27, 1906. 

These appeals at first were heard by Brett 
and Coxe, JJ., who differed in opinion. 
‘They were then referred to Mitra, J. 

Judgment, 

Brett, J.—The appellants in these four 
appeals are the four sons and the respondents 
ave the three married daughters of Saroda 
Moy: Basu. On the lith June 1853, Saroda 
Moyi received a gift from her father of taluk 
Roy Chandra Sarma No. 5480. This was 
after her marriage. On the 7th October 1903 
she died, leaving four sons and three daught- 
ers her surviving. Three of the sons, other 
than the appellant in appeal No. 2095 of 
1906, applied to the Collector to be registered 
as heirs of the taluk by right of inheritance 
from their mother. They were opposed by 
the three daughters, and, on the 24th August 
1904, the applications of the sons were 
refused and an order was passed to register 
the three daughters as proprietors of the 
taluk by right of inheritance from Saroda 
Moyi Basu. The four brothers then filed four 
suits on the 5th July 1905 and following 
‘days, praying for declaration of their title 
each to one-fourth share in the taluk and for 
recovery of possession. 

In the Court of first instance the suits were 
heard ex parte in the absence of the defendants, 
and were decreed, the Munsif holding that 
the taluk was ayautuka stridhan of the mother 
and that the plaintiffs as sons were prefer- 
ential heirs to the married daughters. 

On appeal the lower appellate Court has 
set aside the judgment and decree of the 
Munsif in all the cases and has dismissed 
all the suits. 

The plaintiffs, the four sons, have appealed 
to this Court in four appeals. These have 
been heard together and will all be governed 
by this judgment. 

Admittedly the taluk. which is the subject 
of the present litigation, is the pitridatta 
ayautuka stridhan of Saroda Moyi Basu, and 
the question® which we have to decide, is 
whether the sons or the married dug kên 
‘are the preferential heirs. 

The learned Subordinate Jüäge has gone 
with great care and detail through the various 
authorities, and has come to the conclusion 
that the balance of authority is strongly in 
favour of the married daughters. In this 
appeal.-if has -been argued- by the learned 


counsel for the appellants that the learned 
Subordinate Judge has erred in law in the 
view which he has taken of those authorities, 
and that in fact they support the contrary 
view that the sons are the preferential 
heirs. 

The determination of the matter in dispute 
depends on the construction, which should in 
placed on tho passage in paragraph 16, 8. 
Chapter IV, of the edition of the Dieta 
of Jimutavahana (as translated by Colebrooke). 
In that passage Jimutavahana has adopted 
the law as laid down by Manu in Sloka 198, 
Chapter IX. The passage, which is given in 
the vernacular in the Judgment of the Sub- 
ordinate Judge, runs as follows :—“ As for a 
passage of Manu. The wealth of a woman, 
which has been in any manner given to her 
by her father, let the Brahmini damsel take; 


` or let it belong to her offspring.’ Since the text 


specifies ‘ given by her father,’ the meaning 
must be that property, which was given to her 
by her father even at any time other than her 
nuptials, shall belong exclusively to the 
daughter, and the term Brahmini is merely 
illustrative, indicating that a daughter of the 
same tribe inherits.” The words used, which 
are translated as the ‘Brahmini damsel,’ are 
‘Brahmint kanya, and the whole contest has 
centered round the point, whether ‘kanya’ 
should be translated to mean generally any 
daughter, and so to include married or 
widowed daughters, or should be confined to 
tlie unmarried daughters alone. If the first 
meaning be accepted, the deferidants must 
succeed in these -suits;if the second be 
preferred, the plaintiffs mast succeed. 

Now it is suggested by the learned counsel 
for the appellants that the first and obvious 
way to ascertain the meaning of the word 

‘kanya ” in the passage is to search through 
Chapter Iv of the Dayabhaga, and see where 
the word “ kanya ” occurs, and what is the 
meaning which has been given toit. Ins. I, 
the word is used twice as meaning a bride at 
the time of marriage, which may be taken to 
imply a maiden daughter. In s. D, irrespec- 
tive of the passage in dispnte, the term 

‘ kanya ” wherever it occurs, means maiden. 
or unmarried daughter. Ins. ITI, “ kanya ” 
is used in the same sense, except ih verses 32 
and 33. These are the passages on which the 
Subordinate Judge relies to expose, as he says, 
the fallacy of the hypothesis that the word 

“ kanya”? is- used -by---Jimutavahana in the 
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restricted sense of unmarried daughter. It 
is unfortunate that the two passages, on 
which the Subordinate Judge relies, are held 
by some comentators to be of doubtful au- 
thenticity and by others have been pronounced 
to be interpolations, and that in a case on the 
Original Side of this Court, lately heard by a 
Special I¥jvision Bench, of which one of us 
was a member, it was held that the two 
passages were forgeries. The final decision 
on that point will no doubt rest with their 
Lordships ofthe Privy Council, but meanwhile 
it ig apparent that the result of the search 
through Chapter IV of the Dayabhaga goes 
strongly to support the argument that the 
word “kanya” is used in that work to mean an 
unmarried daughter. 

Any argument based on the use of the word 
kanya” in modern conversation and literature 
seems to me to be dangerous. In the course of 
800 years words in all languages change and 
modify their original meaning. 

The other method of ascertaining the mean- 
ing of the word “Tanya¥ as used in the 
passage is to look first to the context, and 
then to enqnire and ascertain how the passage 
has been interpreted .by other authors and 
commentators. The decision of this case 
depends, as I have already noticed, on ik 
meaning to be given to the word “ kanya ” 
that passage. 

Now, in dealing with the question by the 
light of opinions expressed by authors and 
commentators, we are met with a diffculty, 
which the Subordinate Judge bas either not 
recognized or ignored, that these high au- 
thorities, in the works which they have 
produced gnd in the different editions of their 
works, have contradicted themselves and have 
displayed a wavering of opinion, which cannot 
but have the effect of weakening confidence in 
them. In fact the point appears to be one of 
considerable doubt and difficulty, and in 
dealing with it I have endeavoured to give to 
the various anthorities a most careful and 
impartial study and consideration. 

Dealing with the question first on principle, 
we have it that the property in suit having 
been given to Saroda Moyi Basu after her 
marriage comes under the head of ayautuka 
stridhan. In the ordinary line of inheritance 
to ayauiuka stridhan the sons succeed as 
preferential heirs to the married or widowed 
daughters. In the cases before us the pro- 
perty can only go to the married daughters, 
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if the Hinda law makes an exception between 
ayautuka stridhan, which is “ pitridatia,” or 
given by the father, and ordinary ayautuka 
stridhan. The case for the defendants is that 
the texts, on which they rely, lay down a 
special line of succession to priridatta ayautuka 
stridhan, Apparently it is not suggested that 
the exception is governed by either the 
principle of spiritual benefii or natural 
affection. The learned Subordinate Judge 
has, however, suggested that it is governed by 
a natural desire to make a sort of equitable 
distribution of the effects of the parents 
amongst children, male and female” and “to a 
very laudable desire on the part of the sages to 
provide for helpless and indigent relations.” 
It does not, however, appear to follow of 
necessity that married daughters should be 
more indigent and helpless than sons. 

Dealing next with the authorities we have 
first to take Chapter IV,s.2, of the Dayabhaga, 
in which the passage occurs. The chapter first 
lays down the general rule of succession with ` 
regard to the separate property of a woman, 
and provides that it devolves in the first 
instance in equal shares on her sons and 
unmarried daughters, and in support of this 
view quotes passages from Sancha, Lichita 
and Devala. It then goes on to lay down the 
order of succession of other heirs, and in 
paragraph 11, when noting that the son's son 
is preferred to the daughter’s son, it explains 
that the reason of it is that the married 
daughter is debarred from the inheritance by 
the son. In paragraphs 13 to 15 the nature 
of ayautuka stridian, or property received by a 
woman at her nuptials, is explained, and it is 
pointed out that the authorities, e.g., Narada, 
Catyayana and Yajnavalka, which give the 
preference to all unmarried daughters over 
sons, are referring to property of that class 
only, Then follows paragraph 16, in which 
the passage occurs, on which the decision of 
this case mainly depends. It deals with pro- 
perty given to a woman by her father “in any 
manner” even at any time besides that of 
the nuptials, ” and provides thaw it shall be 
taken by the Brahmini damsel, or let it belong 
to her offspring. “ Her offspring ” is general- 


„1y accepted as meaning the offspring of the 


deceased. The next two passages in the para- 
graph offer a possible, explanation of the use 
of the word ' ‘ Brahmini. ” The concluding 
passage runs: "Such isthe meaning of the 
passage, for else according to the preceding 
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interpretation all the texts, which declare the 
equal right of the son and daughter to the 
mother’s property in certain cases would be 
incongruous.” The texts here referred to are 
those dealt with in the preceding paragraphs 
of the section, and which lay down the general 
rule that thy sons and unmarried daughters 
equally divide the property of the mother, and 
the passage seems to lay down that the para- 
graph provides in respect of ayatéuka stridhan 
received from a father an exception to that 
rule, and nothing more. 

The succeeding paragraphs 17 to 24 seem 
clearly to go back to paragraph 13 and to deal 
with the text referred to in that paragraph. 
They explain that the term “her issue ” in 
the text of Narada refers to the issne of the 
mother and not of the daughters. 8. 138, 
however, distinctly provides that the texts 
relate only to the (yautuka) wealth given at 
the nuptials because these passages contradict 
the text of Devala cited in par agraph 6. That 
text runs: “A woman’s property is common 
to her sons and unmarried daughters, when 
she is dead.” 

Paragraphs 22 and 23 go on to lay down the 
line of succession to the property of a woman 
received at her nuptials, and the passages 
following explain how the order of succession 
is modified by the form adopted at the time of 
marriage. 

For the appellants it is argued that para- 
graph 22 resumes the discussion of the 
succession to yautuka siridhan from paragraph 
13 and that the intervening paragraph 16 
alone deals with the succession to pitridaita 
ayautuka stridhan, and provides in the case of 
such property the exception to the general 
rule of succession that the unmarried danght- 
ers succeed in preference to the sons, and 

‘ not jointly with them. This view is supported 
by the order of succession to pitridalta ayaniuka 
stridhan, which is given in the synopsis of 
Srikrishna at the end of Chapter Ty, 

For the respondents if is argued that the 
word “ kanya ” in paragraph 16 is used 
generally to include all daughters : that 
therefore afl daughters, whether unmarried, 
married, or widowed, are preferred to sons, 
and that is the view, which Srikrishna himself 
adopted in his Dayakrama Sangraha. Further, 
it is argued that the discussion im the 
subsequent paragraphs of the words ‘her issue” 
would be unnecessary, if the expression 

“ Brahmini kanya ” did not cover married as 
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well as unmarried daughters of the deceased. 
This contention does not, however, seem to be 
sustainable for the discussion in paragraphs 
17 to 21 seems clearly to refer to the mean- 
ing of the words “ her issue ” as used in the 
text of Narada in paragraph 13. 

It is not easy to determine the exact 
meaning of the text of the Dayabhaga, but 
the synopsis in which Srikrishna gives the 
order of succession shows clearly enough ‘that 
he then interpreted it to mean that the 
unmarried daughters alone were preferred to 
sons in the succession to property given to 
a woman by her father not at her nuptials. 

The next authority we come to is the 
Dayakrama Sangraha of Srikrishna. This is 
described in the preface as containing a-good 
compendium of the law of Inheritance accord- 
ing to Jimutavahana’s text as expounded in 
his commentary on the Dayabhaga. Chapter 
II deals with the order of succession to the 
peculiar property of a woman. 9, 1 deals 
with the succession to the property of a 
maiden ; s. 2 defines the peculiar property of 
a married woman ; s. 3 deals with the succes- 
sion to the separate property of a woman 
when received at her nuptials, and s. 4 with 
the separate property not received at her 
nuptials. Then comes s. 5, which is important 
for the purposes of this case, and which deals 
with the succession to the separate property 
of a woman, when given to her by her father. 
Paragraphs 1, 2 and 3 deal with the order of 
succession. Jt has been pointed out to us 
that in the original the text is not divided 
into paragraphs, and that the paragraphs 1 
and 2 and the first half of paragraph 3 down 
to “ received at nuptials ” form one paragraph. 
These passages, as well as the remaining part 
of paragraph 3 and paragraph 4, have been 
interpreted. by the Subordinate Judge to mean 
that the order of succession to ayautuka 
stridhan is the same as that of yautuka 
stridhan given by the father, and is -first the 
maiden daughter, then the married danghters, 
who have, or are likely to have, male issue, 
then the barren and widowed danghtera, and 
on these failing, the sons and the rest. This 
construction is supported by the learned 
pleader for the respondents, who argues that 
the latter portion of paragraph 3 and para- 
graph 4 merely confirms the preceding para- 
graphs. 

The meaning and effect of the four para- 
graphs have been considered by a Bench of 
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this Court in the case of Ram Gopal Bhutta- 
charjee v. Narain Ohundru Bandopadhya (1). In 
that judgment the learned Judges express the 
opinion that the first paragraph of s, 5 should 
be taken to apply to the separate property of 
a woman given to her by her father both at 
her nuptials and at any time other than her 
nuptials, that ıs to say, to both yautuka and 
‘ayautuka stridhan, that ss. 2 and 3 should be 
taken to lay down the rule of succession in 
the case of ayautuka stridhan, and paragraph 4 
the right of succession applicable to ayautuka 
stridhan. They take the words “as in the 
case of proporty received at nuptials ” in the 
3rd paragraph to mean that it refers to such 
property only. The learned Judges also point 
‘out that, if this view be accepted, there will 
be no difference between the line of succession 
as laid down by Srikrishna in his synopsis to 
Chapter IV of the Dayabhaga and in the 
section of his Dayakrama Sangraha, with 
which we have been dealing. The learned 
pleader for the respondents contends that it is 
impossible to reconcile the views expressed in 
the two works, and that the line of succession 
given in the Dayakrama Sangraha should be 
accepted as correct. 

One thing is, however, clear that, if the 
two opinions be held to be irreconcilable, the 
authority of the learned commentator is con- 
siderably weakened. 

The next authority is the Dayatatwa by 
Raghunandan. Chapter X deals with the 
succession to woman’s property. The first 
paragraph lays down the general rule that a 
woman’s property is common to her sons and 
maiden daughters, when she is dead, and the 
succeeding paragraphs up to paragraph 10 deal 
with the succession on failure of sons and 
married daughters. Paragraph 12 deals with 
property received by a woman at the time of 

` her marriage and prefers the married daught- 
ers to the sons. Paragraph 16 deals with 
ayautuka stridhan received from the father and 
quotes the passage from Mann relied on in 
the Dayabhaga, Chap. IV., s. 2, paragraph 
16. Paragraph 17 provides that on default of 
these the son succeeds, quoting in support the 
authority of Manu. The question then arises 
whether this applies to ayautuka stridhan or 
. whether it follows in natural orderof sequence 
“paragraph 13, which deals with yautuka 
stridhan, The Subordinate Judge has accepted 
the former alternative, but here, as in the 
(1) 38 C. 816; 10 0. W; N. 510; 3 C, L. J. 16, 
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other authorities, the succession to ayautuka 
stridhan is introduced seemingly in parenthesis, 
and it scems open to doubt, whether paragraph 
17 veally refers to it or to yautuka. Paragraph 
18 points out that simalarly also other texts 
declaring the succession of danghters previous 
to that of sons refer to this deserption of _ 
woman’ 8 property. This description may refer 
to‘ “property given by the parents” as men- 
tioned in paragraph 11 or to nuptial-presents 
as mentioned in paragraph 13. 

Mr. Macnaghten, in his Principles and 
Precedents of Hindu Law, published in 1829, 
in Vol. I, pp. 39 and 40 follows, in the case of 
ayautuka atridkan received from the father, 
the line of succession given by Srikrishna in 
his synopsis at ‘the end of Chapter IV of the 
Dayabhaga. 

Sir Thomas Strange, in his Elements of 
Hindu Law, Vol. I, p. 247, notices the 
intricacy with which the succession to woman’s 
property is regulated, and im the Appendix, 
Vol. II, p. 403, extracts {Lo order of succes- 
sion as given in the synopsis of Srikrishna 
to Chapter IV of the Dayabhaga, and states 
that it is the settled order of snecession to the 
separate property-of a woman. 

Neither ‘of’ these learned suthors could 
claim to be, as those previously mentioned, 
expounders of the text of the Hindu Law, but 
both had large experience in the Courts of 
law, and presumably were well ‘aware of the 
authorities that were accepted in them. 

The’ next authority is the Vayavastha 
Darpana of Shama Churn Sircar. In his first 
edition, published in 1859, he adopts the 
exposition of the law of succession to the 
property of a woman reccived from her father 
at any time other than her nuptials, given by 
Srikmshna in hia synopsis attached to Chapter 
IV of the Dayabhaga in preference to that 
given in the Dayakrama Sangraha, because, 
being consonant with the Dayabhaga, it is 
respected above the Dayakrama Sangraha. He 
also accepts the view that in the passage in 
Chapter IV, s. 11, para 16 of the Dayabhaga 

‘kanya ” means “ aiden daughter.” 

In the second edition of the” Vayavastha 
Darpana published apparently in 1867 (sce 
pp. 718-719), the learned author accepts tho 
order of succession to the property of a woman 
given to her by her father at any time other 
thanat her nuptials, given in Srikrishna’s 
commentary on the Dayabhaga. In a remark, 
which follows the portion of the text dealing 
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with this subject, the anthor notices that in 
the Dayakrams Sangraha Srikrishna lays 
down that succession to the property~ given 
by a father to his daughter, whether at -the 
time of her marriage or at any other time, is 
regulated according to the principles applicable 
to the property received at nuptials-and_he 
expresses the opinion that this viewis‘sup- 
ported by.the note of Jimutavahana -in—the 
Dayabhaga on the passage in Manu. “But he 
goes on to say “the order of succession as-given 
‘in the commentary on tho Dayabhaga” seems 
to be more consistent with reason, for—in—the 
succession to this kind of stridhan,- why 
should the son, who confers the greatest 
benefit on the mother, be postponed even to 
the widowed and barren daughters, (who 
confer no spiritual benefit on her) in the 
“game way as in the succession to the ayautuka 
property, which descends to the daughters in 
preference to the son solely on account ‘of 
certain texts of the sages and especially the 
text of Manu, Chapter III, v. 49. The text 
and note indicate the opinion of the learned 
author that in the line of succession “sons 
should be preferred to danghters other than 
unmarried danghters, ete Oke 
In the edition of his work published in 
1883 after his death a different order of 
succession is adopted, and all daughters 
married and widowed are preferred to the 
sons. wi 
Here, again, we have a learned commentator 
expressing diametrically different views. at 
different times, a circumstance which goes 
to weaken confidence in him as an authority. 
Among later commentators we find in the 
work on Hindu Law of Marriage and Stridhan 
by Dr. (now Sir) Gooroo Das Banerjee, that 
the learned author in the first edition remarks 
that the order given by Srikrishna’s com- 
‘mentary on the Dayabhaga is“ generally” 
accepted as correct, while in the later edition, 
p. 408, he qualifies it by saying it is accept- 
ed as correct by some authorities. The 
learned author points to the difference 
between the authorities on the point,_ and 
expresses no certain opinion himself. ~ -~ ` 
Jogendro Smarta Siromoni,in his commentary 
on Hindu Law, published in 1885, at page 398, 
deals with pitridatia stridhan. He points out 
first that there isa special rule with- regard 
to this class of property, that it goes_in_ the 
first instance to the unmarried danghter-alone. 
. He notices that in the Dayakrama Sangraha 


Srikrishna has laid down that the course of 
succession to priridatia is similar to that in 
the case of yautuka, but he goes on to say that 
in Svikrishna’s commentary on the Daya- 
bhaga he has expressed a different opinion. 
He, however, notices that property given by 
regarded as-ayautuka, and the course of 
succession to such property must be the same 
as in respect ofany other ayautuka, except so 
far as the operation of the general rules is 
qualified -by- special texts, and he adds that 
daughters-succeed to the prtridatta before the 
‘sons. The learned Subordinate Judge in 
dealing with.this authority fails to notice that 
the opinidn above expressed is clearly in 
favour ofthe view that the sons succeed to 
pttridatta ayautuka stridhan after the unmarried 
daughters. In commenting on the judgment 
of Mr. Justice Mitter in the case of Judoo 


(2), the-learned author remarks that the 
conflict. between Srikrishna in the Dayakrama 
Sangraha and his masterin the Dayabhaga 
cannot be reconciled except by showing that 
the text of the Dayabhaga is capable of being 
interpreted. in the manner Srikrishna has done. 

Babu Golap Chandra Sarkar Sastri in his 
work on. Hindu Law notices the conflict 
between -the Dayakrama Sangraha and 
Srikrishna’s synopsis to Chapter IV of the 
Dayabhage- in respect of the line of succession 
to ayautuka’ stridhan, which is given by a 
father at any time ‘other than the nuptials, 
and notices that the question is beset with 
considerable difficulty arising from apparent 
contradiction. 

Mayne, in his work on Hindu Law and 
Usage, 7th editon, p. 900, s. 673, accepts the 
view that all the daughters are preferential 
heirs to the sons. 

Taking next the decisions of the Courts, 
we find that in the case of Gopal Ohandra Pal 
v. Ram Chandra Pramanik (8), this Court 
refused to follow the Dayakrama Sangraha in 
respect to the order in which 8 brother or a 
husband were entitled to succeed to 
movable property received by a woman from 
her father after her marriage, and relied in 
preference on the text of the Dayabhaga as 
being the paramonnt authority in the Bengal 
School. : 

(2) 19-W. R 264;11 B. L. R, 288, 

(3X28 0. 311, 
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In the case of Ram Gopal Bhuttacharjee v. 
Narain Ohandra Bandopadhya (1); ito which 
reference has already been made,’ a similar 
view sccepted in respect of the mother’ s right 
to succeed to anwadheya stridhan of a childless 
woman in preference to her husband. The 
learned Judges in dealıng with paragraph 16, 
8. 2, Chapter IV of the Dayabhaga expressed 
the opinion that, subject, to the one variation 
made in that passage, ` yautuka -given bya 
father is inherited as other yautuka, and 
cyautuka given by the father is inherited as 
other ayautuka: "and they attempt to reconcile 
the paragraphs 1 to 4 of s. 5 of the Daya- 
krama Sangraha with this view in the manner 
already noticed in this judgment. 

In the case of Judoo Nath Sircar v. Bussunt 
Ooomar Foy Chowdhry (2), the exact words of 
the Dayakrama Sangraha have not been 
accepted and in preference an attempt has been 
made to reconcile them with the text of the 
Dayabhaga. 

The result of a careful examination of the 
commentators and authorities on Hindu Law 
and of the cases, which have come before the 
Courts, in which the question of the succes- 
sion to the piiidatia aywutuka stridhan of a 
woman has been considered, does not at all go 
to support the opinion expressed in rather 
over-confident terms by the Subordinate 
Judge in the lower appellate Court that the 
balance of authority is heavily in favour of 
the married daughters being preferred to the 
sons, 

If werely on the Dayabhaga itself, and the 
earliest interpretation put on it by Srikrishna 
in his synopsis, we must hold that the sons 
should be preferred in the line of succession to 
the married daughters. If we take the 


: words of the text of the Dayabhaga, we find 


that it is only in two exceptional passages, and 
those of doubtful authenticity, that the word 

“kanya” is used by itself in the Dayabhaga 
to mean a daughter in the generic sense. 
When the author intends to convey that 
meaning, the word “ duhita is used. “Kanya” 
is used to mean “ “a bride at the time of 


bridal” and‘‘an unmarried damsel, ” and in 
: fact the original meaning of the word appears 


to have been “a girlup to 10 yeas of age. 

According to the ordinary rule, unmarried 
daughters and sons succeed jointly to the 
separate property of their mother, and the 
question is whether in the passage of the 
Dayabhaga under consideration it was intended 
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to give the unmarried daughters preference 
to‘ the sons, or to give all the daughters 
preference to them. Certainly the use of the 
word “ kanya ” seems to go fax to support the 
former conclusion. 
E To support the contention that the word 

kanyu” is used in the generic sense, 
to include all daughters. the learned pleader 
for the respondents has relied on the passages 
in the Dayakarama Sangraha to which we 
have referred, and has argued that the 
learned Judges inthe case of Ram (opal 
Bhuttacharjee v. Narain Chandra Bandopadhya 
(1), have failed to reconcile the discrepancy 
between these passages and the synopsis in 
the Dayabhaga, which it is contended are 
irreconcilable. 

The texts of the ancient authors do not, 
however, yield readily to those methods of 
construction which we are able to adopt in 
dealing with books of recent date. The style 
is often involved. No rules of punctuation are 
observed, and matters aro introduced in paren- 
thesis both in passages and in sections of the 
works, without any apparent system or rule. 
One of the learned Judges, who was a party to 
the decision under consideration, is a Sanskrit 
scholar, who was able to seek elucidation of 
difficulties by reference to the original texts. 
Under these circumstances, it seemsto me 
that we should hesitate before differing from - 
the view expressed in that judgment. The 
Dayakrama Sangraha is supposed to have 
been written by Srikrishna after his synopsis 
to the Dayabhaga, but as to this there is no 
certainty. At all events, there is nothing in ' 
the Dayakrama to explain why the learned 
author had modified his previousopinion, and, 
therefore, there is every reason to attempt 
to reconcile the two expressions of opinion, if 
it be possible. If that can be done in the 
manner adopted by the learned Judges in the 
case under notice, all farther difficulties will 
disappear. 

Tf such reconciliation be “impossible, then 
ib seems that the credit to be attached 
to Srikrishna as an authorigy is much 
weakened. 

The meaning of the text of the Dayatatwa 
of Raghunandan 18 far, from being clear 
owing to the introduction ‘in parenthesis ’ of 
the reference to ayautuka stridhan given by 
the father. 

Macnaghten and Strange both accep 
Srikrishna’s synopsis at the end of Chapte, 
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TV of the Dayabhags as laying down the 
correct law. 

Shama Churn Sircar in his Vyavastha 
Durpana wavers in opinion, and it is remark- 
able that, : in the first and second editions, 
which were published during his lifetime and 
in which he follows Srikrishna’s synopsis and 
accepts the meaning of “kanya” to be twn- 
married daughter, he gives reasons for his 
conclusions, while in the third edition, which 
was published after his death, no reasons 
whatever for his change of opinion, Gf in fact 
the opinion expressed in that edition be his) 
are mentioned. 

Jogendro Smarta Siromoni refuses to accept 
the view that all daughters should be prefer- 
red to sons. The other learned authors invite 
attention to the difficulty, which has arisen, 
in interpreting the passage in the~ Daya- 
bhaga owing to subsequent contradiction, but 
do not assist us to elucidate it. 

The decisions ofthe Courts, to TE we 
have referred, indicate that where there is a 
‘difference between the Dayakrama Sangraha 
and the Dayabhaga, the former has been re- 
jected and the Dayabhaga followed. 

Taking the passage of the Dayabhaga as it 
stands, and giving due effect to the use of the 
word: kanya ”, and taking also into con- 
sideration the context and the fact. that ‘the 
earliest interpretation of the text- was in 
favour of giving the sons preference to the 
married daughters in the succession to the 
pitridatia ayautuka stiidkan, the reasonable 
conclusion appears to be that the intention 
of the Dayabhaga was to lay down a general 
law of succession to ayautuka stridhan, and to 
make an exception in the case of such pro- 
perty received from a father only to the 
extent that in the first instance the unmarried 
daughter is preferred to the son. I see no 
reason to differ from the view taken by the 
learned Judges in the case of Ram Gopal 
Bhuitacharjee v. Narain Chandra Bandopadhya 
(1), that the synopsis of Srikrishna to Chapter 
IV of the Dayabhaga and the paragraphs in 
the Dayakrama Sangraha are capable of 
reconciliatéon. 

T would, therefore, set aside the judgment 
and decree of the lower appellate Court and 
decree the appeal and restore the judgment 
and decree of the Court of first instance with 
costs. 

As, however, my learned brother differs in 
opinion from me the case must be referred to 
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the Hon’ble the Chief Justice for orders 
under s. 575 of the Code of Civil Proce- 
dure. 

Coxe, J.—In this case the sole point in 
issue is, whether sons succeed in preference 
to, married daughters to property given to a 
woman by her father at atime other than 
the time of nuptials, and the decision of this 
question turns exclusively, or almost so, on the 
further question, whether the word “kanya ” 
in paragraph 16, s. 2, Chapter 4 of the 
Dayabhaga refers exclusively to unmarried 
daughters or includes all daughters. It will 
be convenient to-deal with the anthorities in 
order, and the first that must necessarily be 
considered is the Dayabhaga itself. The 
Dayabhaga deals first with the succession to 
woman’s property generally, and lays down 
that the property of a woman goes on her 
death, first to her son and unmarried 
daughter, and then to the married 
daughters. The author then deals with the 
property, which he apparently 
regards as exceptional, and lays down that it 
goes on the mother’s death tothe daughters. 
Then comes the text on which this controversy 
hinges (iv, ii, 16). The author quotes a text 
of Manu, which runs, “The wealth of a 
woman, which has been in any manner given 

her by her father, let the Brahmini 
Daa: - kanya) take, or let it belong to her 
offspring: And as I have said, the controversy 
anestion. whether the word “ kanya” 
intended to refer only to the unmarried or io 
all daughters. 

There is no dispute that the term means 

daughter.” It is not suggested that any girl, 
who was not a daughter, could by any 
possibility succeed. But it is strenuously 
argued that the word ordinarily means s 
maiden daughter only, and is only used to 
signify daughters in general, when used in 
conjunction with the word putra (son). 
Particular reference is made to the use of the 
word inthe text of Devala, quoted in para- 
graph 6 of the game section of the Dayabhaga, 
which runs, © A woman’ 8 property is common 
to her sons and‘ kanya,’ when she is dead, 
but if she leave no issue, her husband shall 
take it, etc.” It is curious that, if the word 
“kanya’"here refers only to unmarried 
daughters, there is no direct reference to 
unmarried daughters at all, though admittedly 
they succeed pepe the husband. But it is 
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not disputed that the word “ kanya” in this 
‘passage means unmarried daughters only. 

Atthe sametime, it cannot be denied that the 
word is occasionally used to signify daughters 
generally, and the sense in which it is used 
in this passage must, in my opinion, be gather- 
ed from the context. It has been argued 
that the paragraphs succeeding paragraph 16 
deal with the question whether in the text of 
Mann quoted above, the words “her offspring” 
refertothedanghter’s offspring or offspring of 
the deceased mother. And it has been argued 
that the fact that this point has been thought 
worthy of serious discussion shows conclusive- 
ly that the word “ daughter ” must’ include 
married daughters, for obviously an unmarri- 
ed daughter could not, in the eye of the law, 
have any offspring at all and therefore, if only 
unmarried daughters were referred to, there 
could be no controversy or discussion as to 
what was meant by the words “her offspring.” 
‘To this argument there could, in my opinion, 
be no answer,if the paragraphs really referred 
to the text of Manu before quoted. But if I 
understand the paragraphs aright, they refer 
to a textof Narada quoted in paragraph 13, 
and not to the text of Manu at all. Still the 
fact remains that the author of the Dayabhaga 
deals with the succession to yautuka property 
in paragraphs 13, 14 and 15. He then deals 
with this special subject of the succession to 
pttridatta property. He then devotes para- 
graphs 17 to 21 to a possible misconception 
that might arise with regard to the succession 
to yautuka property laid down in paragraph 
13. And then he goes on dealing with the 
succession to yautiuka property generally. 
Taking the whole arrangement of the section, 
with the parenthetical reference to the succes- 
sion to ptiridatta property in paragraph 16 
embodied in the general discussion of the 
succession to yautuka property, it seems to me 
that the author of the Dayabhaga regarded 
pttridatta property as coming under the rules 
relating to yautuka property so far as daught- 
ers were concerned. 

' Aayutuka property goes first to the son and 
nnmarried daughter, then to the other daught- 
evs. Yautuka goes first to the daughters and 
then to the sons. If really there were a third 
and entirely distinct order of succession to 
pitridatta property, it seems reasonable to 
suppose that in a work that is certainly not 
inattentive to detail, it would thave been 
stated distinctly what it was, 
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It has been argued on behalf of the 
appellants that, if he intended that daughter 
as a class succeeded to gitrtdatta property, 
the auther of the Dayabhaga would certainly 
have laid down their order of succession 
within the class. To me the fact that he has 
omitted to do so, and has merely stated the 
fact of the daughters’ succession in è paren- 
thesis embodied in the middle of the rules 
governing the devolution of yautuka property, 
in which the order of succession of daughters 
inter se is set out, seems to indicate that he 
did not regard the succession: of the “ kanya ” 
to pitridatta. property as any exception to the 
rule governing the succession to yautuka pro- 
perty. It must be remembered that the 
word kanya” was not his own. He was 
quoting from the Code of Manu, which was 
in verse, and presumably subject to the laws 
of metre and style. He did not feel himself 
bound to assign any specific meaning at all to 
theword “ Brahmint,’ and it may well be that 
he did not feel himself bound to attach a 
restricted meaning to the word “kanya.” 
With reference to the words “ or let it belong 
to her offspring "in the text under considera- 
tion it may be asked why a word signifying 
both male and female offspring should be 
used, if the text means that on faildre of 
daughters the property goer to the sons. It 
is clear, however, from the context that the 
word “ offspring ” cannot refer to all the 
children, but only to the children other than 
the “ kanya.” If, therefore. “ kanya” means all 
the daughters, the word “ offspring ” must 
refer to the sons. If, on the contrary, the 
word “ kanya” means unmarried daughter 
only, the text prescribes that in the absence 
of an unmarried daughter sons and married 
daughters inherit together, which is not 
suggested by anybody. This consideration 
seems to me to support in some measure the 
view that the word “kanya” refers to all 
the daughters. I do not, however, lay any 
stress on this beyond saying that in my 
opinion the use of the word “ offspring” is 
not inconsistent with the view that the term 
“kanya” vefers to allthe daughters. 

Next comes the strongest authority on the 
side of the appellants, namely, the summary 
by Srikrishna, at the end of Chapter IV of 
the Dayabhaga‘of the rules of succession 
prescribed in that chapter. This clearly lays 
down that in the case of pttridatta property 
not given at the time of marriage, the maiden 
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daughter succeeds first, then the-son, and then 
the other daughters. 

It is argued, however, by the respondents 
that this authority has beendestroyed by the 
fact that Srikrishna in his later work, “ The 
Dayakrama Sangraha ” (Chapter II, section 
5) has laid down that the daughters succeed 
before the sons. It will be necessary to set out 
the firat three paragraphs of the section in 
full. They run as follows :— 

“In regard to the wealth given by a father 
toa woman at the time of the wedding, or 
antecedent or subsequent to it a maiden 
daughter inherits in the first place. 

“2, After hera married daughter, who 
has, and one who is likely to have, male issue, 
inherit together. 

“3. Next the succession devolves on the 
barren and widowed daughters, and in default 
of all daughters, the son and the rest succeed 
as in the case of property received at nuptials; 
for a text of Manu declares.—" The wealth of 
a woman, which has in any manner been 
given to her by her father. let the Brahmini 
damsel take or let it belong to her off- 
spring.’ ” 

It was held in Ram Gopal Bhuttacharjee v. 
Narain Chandra Bandopadhya (1), that though 
the first paragraph referred to both yautuka 
and ayautuka pitridatia property, the second 
and third could refer to yantuka pitridatta 
property only. This view was based principal- 
ly on the words “asin the case of property 
received at nuptials,” sud on the fact that, if 
the second and third paragraph referred to 
ayautuka as well as yautuka pitridatta property, 
it would be impossible to reconcile the Daya- 
krama Sangraha with the same authov’s 
synopsis of the Dayabhaga. It has been 
argued, however, before us that a considera- 

*tion of the original tex! renders this -view 
untenable. We are informed that the first 
two paragraphs and the third paragraph 
as far as the words “ widowed daughters ” 
form one sentonce prescribing that the maiden 
daughter is first entitled to succeed, then the 
married daughter, and then the widowed 
daughter; and ending with the word “entitled” 
which applies equally to all the preceding 
nominatives. An entirely new sentence then 
begins with the words “In default of all the 
daughters.” If this is so, and the fact has 
not been disputed before us, then although I 
have the greatest diffidence in dissenting 

‘from the view of the learned Judges in the 
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case cited above, I find myself unable to under- 
stand. how. any distinction can be drawn 
between the first and the two following para- 
graphs in their relation to all kinds of 
pitridatta property. And it appears to me 
that the succeeding sentence— In default of 
all daughters the son and the rest succeed as 
in the case of property received at nuptials ”; 
for a text of Manu declares— The wealth of 
a woman, which has in any manner been given 
her by her father let the Brahmini damsel 
take,” implies that in the view of Srikrishna 
at the time he wrote the Dayakrama 
Sangraha, the term “ Brahmini damsel ” was 
in effect synonymous with “all daughters.” 
In paragraph 4, itis laid down that, what- 
ever is given by the father “belongs first to 
the damsel and after her it goes to her 
offspring, her son.” This paragraph is to my 
mind conclusive that Srikrishna at the time 
he wrote the Dayakarama Sangraha regarded 
the term “kanya,” as including married 
daughters, since otherwise he could not have 
referred to their sons. 

Next comes the Dayatatwa of Raghunandan. 
Chapter X of this work begins-by dealing 
with succession to stvidhan generally. Then 
in paragraphs 12 to 15 the author deals with 
succession of yautuka. Paragraph 16 deals with 
the text of Manu that prtridaita property goes 
to the Brahmani damsel. Paragraphs 17 and 
18 run as follows :— 

“17. On default of these the son 
succeeds; since Manu says on default of 
daughters the inheritance goes to sons.’ ” 

“18. Similarly also other texts declaring 
the succession of daughters previous to that 
of sons refer to this description of woman's 
property.” 

Then paragraph 19 begins, “ On failure of 
sons and the others, «a woman’s nuptial 
presents. go to the husband. ” 

It is argued on behalf of the appellant that 
paragraph 16 is a parenthesis and that, at the 
end of it the author resumes the consideration 
of the succession to yautuka property. In 
this view, the words “on default of these” at 
the beginning of paragraph 17 mean“ on 
default of the daughters mentioned in para- 
graph 13.” On the other hand, itis argued 
on behalf of the respondents that the words 
mean on default of the Brahmani damsels 
mentioned in the preceding paragraph.” 
It seems to me that both views are tenable 


-and that it would be unsafe to build any firm 
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conclusion on this passage. I may say, 
however, that the repetition of the words 

nuptial presents "in paragraph 19 tends in 
a small measure to show that the parenthesis 
about the přitridatta ends, and the dis- 
cussion of yautuka property is resumed at 
that point. 

The authority next quoted is Jagannath’s or 
Colebrooke’s Digest. It 18 difficult to base 
any conclusion on this work as it quotes both 
the text of Devala, tó the effect that the son 
and maiden daughter together, and that of 
Katyayana, to the effect that the daughters 
succeed, and draws uo clear distinction between 
yauinka and ayautuka property. But in quoting 
the text of Manu (paragraph cecoxcv) the 
author construes it as laying down that the 
property of a childless wife shall go to the 
daughter of a Brahman co-wife, or to the issue 
of that daughter. So that it is clear that the 
author did not regard the term “ kanya” as 
necessarily confined to an unmarried girl. 


Subsequent commentators may be briefly . 


veferred to although the case must be decided 
on the view that is taken of the earlier 
authorities. Mecnaghten is wholly in favour 
of the appellant. Strangeis claimed as being in 
his favour, but all that appears in that work is a 
reprint of Srikrishna’s synopsis at the end of 
Chapter IV of the Dayabhaga. Jogendra 
Nath Bhattacharjee is in favour of the 
appellant’s contention, but his views are, in 
my opinion, weakened by the distinction which 
he draws between the first and subsequent 
paragraphs of section 5 of the Dayakrama 
Sangraha. Golap Chandra Sarkar seems to 
have been unable to make up his mind on the 
point, and a still more remarkable instance of 
this indecision may be found in the work of 
Shama Charan Sarkar. In the first edition of 
the work of that learned anthor he seems to 
have been wholly in favour of the view urged 
by the appellant. In the second (section 464), 
‘he admitted that the Dayabhaga furnished 
full authority for the contrary view, but 
thought that reason required the postpone- 
ment of the married daughters to the sons. 
But in the last edition of his work, published 
some months after his death, he went wholly 
round to the view, for which the respondents 
now contend. On the other hand, Mayne is 
wholly opposed to the view taken by the 
appellant. 
I attach a good deal of importance to 
the comments in the second edition of 
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Shama Charan Sarkaa”s Vayavastha Darpan 
and those in Mr. Justice Banerjee’s work on 
stridhan. The first author gives the succes- 
sion as laid down in Srikrishna’s Synopsis 
at the end of Chapter IV of the Dayabhaga. 
That was the order of succession, which he 
thought was right. He defends it as 
based on reason. But he admits, and, as 
it seems to me, reluctantly admits, that 
Srikrishna in the Dayakrama Sangraha 
lays down that succession to all ptirtdatta 
property is regulated according to the prin- 
ciples applicable to yautuka property, and 
then he goes on to say; “The above is not 
the solitary opinion of Srikrishna alone but 
also of Jimutavahan, as is evident from the 
following note.” The note isa quotation of 
the paragraph 16 which has already been 
set out in full. Now, if the word kanya 
must necessarily mean an unmarried danght- 
er, I cannot understand how Shama 
Charan Sarkar can have felt himself forced 
to admit that paragraph 16 was opposed’ to 
the view, which he was defending. For 
ifthe word “kanya” as we are now told, 
would necessarily convey to all Sanskrit 
scholars the signification “ unmarried daught- 
er,” it is clear that the commentator must 
have seen at once that the Dayabhaga was 
not opposed to the synopsis and did not 
support the view that the order of succession 
to all ptridatta property was the same as 
that of succession to yautuka. And the fact 
that this evidently did not occur to him 
indicates strongly to my mind that the re- 
“striction of the meaning of the word “ kanya ” 
to unmarried daughters is untenable. 

The same considerations apply, though 
ina less degree, to Mr. Justice Banerjee’s 
observations on page 408 of his work on 
Marriage and Stridhan (second edition). 
Though he does not express any very decid- 
ed opinion he seems to accept the order 
laid down in Svikrishna’s Synopsis. But he 
observed that according 10 the Dayakrama 
Sangraha the order of succession was the 
same as for yautuka and that this “seems 
to be in accordance with the opinion of 
Jimutavahana and Raghunandan.” And 
clearly, if the word “kanya” had conveyed 
to the learned commentator’s mind the 
meaning of ‘‘unmarried daughter” only, He 
could have had no reason whatever for 
saying that it was the opinion of Jimu- 
tavabane, that the order of succession for a 
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pitridatta property was the same as that for 
yautuka, 

We have been referrad to two cases, Judoo 
Nath Strcar v. Bussunt Coomar Roy Chow- 
dhry (2) and Gopal Ohandra Pal v. Ham 
Ohandra Pramantk (8). But all that was 
held in the first of these cases was that the 
words “ sons and the rest” in the Daya- 
krama Sangraha did not include collateral 
heirs, and this finding does not seem to me 
to have any bearing on the present case. 
The second case also has no real application 
to this case. 

I think that the appellants have failed to 
show that the Subordinate Judge is wrong. 
The only clear authorities on the point are 
the two diametrically opposed statements 
of Srikrishna. If either of these is to be 
preferred, it should, I think, be the latest, 
namely, the -Dayakrama Sangraha. Otherwise 
the decision of the case must turn on the 
question whether the word “ kanya in the 
Dayabhaga includes married daughters.” 
The Subordinate Judge is of opinion that it 
does include them. The arrangement of 
thet portion of the Dayabhaga indicates 
that the author intended to include them. 
The interpretation of Manu’s text given in 
Jagannath’s Digest, and in the Dayakrama 
Sangraha, indicate that the term was under- 
stood as including married daughters. 
Among the later commentators Babu 
Gooroo Das , Banerjee and Shama Charan 
Sarkar, in the second edition of his work, 
while accepting the order of succession laid 
‘down in the synopsis, were at the same 
time of opinion that that order was opposed 
to the Dayabhaga, a view, which necessarily 
implies that they thought that the term 

“kanya” included married daughter. 
Against these authorities there are the 
clear opinions of Macnaghten and Jogendra 
Nath Bhuttacharjee, which in their turn are 
opposed to that of Mayne. I find it impossible 
to hold on these authorities that the term 
“ kanya ” could not have been intended to 
include married daughters. I think that it 
does inelnde them, and, if this view is 
correct, these appeals must necessarily fail. 

Accordingly I would dismiss these appeals, 
but I agree that they should be referred to 
another Judge or Judges under s. 575 of the 
Civil Procedure Code. 
| [Owing to this difference of opinion, the 
„case was referred to a third Judge, Mitra J.] 
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Mr. B. Ohuckerbutty (Mr. B. K. Lahiri 
and Babu Mohim Mohun Ohuckerbutty with 
him), for the Appellant. 

Dr. Priya Nath Nen (Babu Rajendra 
Ohandra Guha or Babu Akhilbandhu Guha 
with him), for the Respondents. 

Mirra, J.—The decision of the question of 
Hindu Law raised in these appeals depends 
on the interpretation of Chapter IV, a. 2, 
para. 16 of the Dayabhaga of Jimutavahana, 
the paramount authority in the Bengal 
School. Other authorities may be followed, 
if there be any ambiguity in Jimutavahana’s 
text, Srikrishna and Raghunandana un- 
doubtedly deserve the greatest respect, but 
their opinions must yield to the authority 
of their great master, Jimutavahana, himself. 

Chapter IV, s. 2, para. 16 of the Daya- 
bhaga of Jimutavahana is as follows in 
Colebrooke’s translation—" As for a passage 
of Manu, ‘The wealth of a woman, which 
has been in any manner given to Her by her 
father, let the Brahmini damsel take or let 
it belong to her offspring’ since the text 
specifies given by her father’ the meaning 
must be, that property, which was given to 
her by her father, even at any other time 
besides that of the nuptials, shall belong 
exclusively to her daughter, etc.” The text 
of Manu referred to in the paragraph is this 
in original :-— ` 

Striyantu yadbhabedbitan pitradatan kathan- 
chan Brahmnt tadbrait kanya tadpatasya va 
bhavet. 

Chap. IA, v. 198. < 

The word “damsel” in the translation 
by Colebrooke represents the word “ kanya ” 
in the original text. In Jimutavahana’s 
commentary on it in paragraph 16, he also 
uses the word “kanya:” In the next 
sentence in that paragraph he uses the 
words Sapatni duhita brahmni kanya. In this 
last sentence, the word duhita is evidently 
used in contradistinction to the word kanya. 

The question, then arises. —In what sense 
has the word “kanya” been used by Manu 
and Jimutavahana P The arguments before 
me, as well as those before my learned cool- 
leagues, Brett and Coxe, JJ., related prin- 
cipally to the meaning of the word ' “kanya” 
and the sense in which ib was used by 
Jimutavahana. Does it mean an unmarried 
daughter, or, daughters generally P 

The word ‘ kanya” primarily means a 
maiden daughter, a veg ‘kumari. g That 
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is the interpretation of the word given by 
the celebrated lexicographers Amar Singh 


and Hem Chandra. In the Medini also, the 


first synonym of “kanya” is “ kumari ” 
(maiden daughter). The same meaning is 
given in the Savdakalpudruma by Rajah Sir 
Radha Kanta Deb Bahadur, and all the 
later lexicographers. ` Professor H. H: 
Wilson in his Dictionary also gives the same 
meaning: “A maid, a virgin, a girl of nine 
or ten years of age.” Later writers have 
occasionally used the word to mean “a 
woman” “ Nari "—from the particular to 
the general. But thatis not the meaning 
of the word as used in the Smritis. To 
illustrate the primary meaning of the word 
“kanya” virgin, the learned author of the 
Savdakalpadruma has cited a significant 
passage from the Vanaparva in the Maha- 
bharata, showing the root and inflexion of 
the word and its meaning s kumari”, 
He gives the secondary meaning “ woman’ 
(Nari), following the earlier ee 
phers. Sir Greaves Haughton in his Diction- 
ary confines the meaning to a “maid, a 
virgin, a young woman.” In fact there can 
be no doubt as to the meaning of the word 
as used in earlier Sanskrit literature and 
law, The genus (woman) for the species 
(virgin) is of later use. 

T have not been able to find the word used 
in its wider sense anywhere in Manu. The 
word “ Duhttri” means daughter, married, 
unmarried or widow. All female children 
are daughters “ duhtiri.’ The word includ- 
ed in its significance, “kanya” and the 
lexicographers, I have referred to, are una- 
nimous in. this respect. Amar 
Hem Chandra as well as the Medini, also give 
the wider meaning of the word kanya but they 
do not give the synonym to be “ duhttri” 
they use the word “ woman ” (Nari). When 
Jimutevahana uses the words” Sapatnt duhita 
brahmnt kanya” in paragraph 16, he must 
have used the word “ duhitri ” in ila appro- 
priate sense of daughter and the word 
“kanya” as mcluded in the genus “ duhitri.” 
The word “kanya” occurs also in para- 
graphs 6 and 7 of the same chapter and 
section. In paragraph 6, the text of Devala 
is cited—Samanyan Putrakanyanan Mritayan 
Stridnanan Siyam and in parargraph 7 
the word is interpreted to mean, as it must, 

' kumari”. In both the paragraphs Cole- 
brooke's translation of the words is “ un- 
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married daughter.” I am not disposed to, 
come to the conclusion that the same word 
was used by Manu and Jimutavahana in an 
unusual sense in Chapter IX, v. 198 and 
paragraph 16, respectively. Such use would 
be inconsistent with its use in other parts 
of their great works. 

Of the commentators on Manu’s text, 
Knulluka carries the greatest weight. He 
seems to be of opinion that unmarried daugh- 
ter first succeeds and, on her default, the 
sons of the deceased. He lays down dis- 
tinctly that in the presence of both an un- 
married daughter and sons, the former 
should be preferred and the sons follow the 
maiden daughter. This seems to be also the 
opinion of Manu’s commentators, Ragha- 
vanandsa, Nandan and Ram Chandra, but 
Sarvajna Narayan may appear to be of a 
different opinion. The latter says hanyati 
duhitrt matraparam, t.e, the word kanya is 
used for daughters generally. But Sarvajna 
Narayan’s authority has never been re- 
cognised in Bengal as superior to Kulluka’s 
and the sentence itself is very vague. 

The commentators of Dayabhaga, Srinatha, 
Ram Chandra, Moheswara, Achyutananda, 
Raghunandana and Srikrishna, interpreted 
the word “kanya” in the text as having its 
ordinary meaning of unmarried daughter. 
Srikrishna is abundantly clear in his com- 
mentary as has been pointed out by Brett 
and Coxe, JJ. Srikrishna and Raghu- 
nandana subsequently laid down in their re- 
spective treatises a different rule of succes- 
gion as if the word “kanya” might mean 
daughters generally. Ina conflict of authori- 
ties, however, Jimutavahana must be pre- 
ferred. The later opinions of Srikrishna and 
Raghunandana, which are not based on the 
text of the Dayabhaga, ought not to be 
followed by the Courts in Bengal. 4 

Macnaghten (Principles of Hindu Law, 
pp. 89-40), Strange (Vol. I, p. 251 and 
Vol. II, p. 403), Shyama Charan Vyavastha 
Darpana, p. 806, lst Edition; pp. 717-8, 2nd 
Edition) and Elberling have followed 


‘Srikvishna’s commentary on the Dayabhaga 


and not his individual opinion as given in 
the Dayakrama Sangraha. The order of 
succession—maiden daughter, son and-other 
daughters—was:' accepted by all Anglo- 
Indian text writers, until a cloud was thrown 


‘in the third edition of Shyama COharan’s 


Vyavastha Darpana published after his 
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‘death. Sir Gooroo Dass Banerjee in his 
learned work on the Hindu Law of Marriage 
(p. 408, 2nd Edition) seems to be of opinion 
that Srikrishna did not follow Jimutavahana 
as regards succession to pitridatta stridhana. 
Raghunandana in his Dayatatwa did not also 
follow the Dayabhaga. 

Iam of opinion that we should follow the 
Dayabhaga and not Srikrishna and Raghu- 
nandana, when it is evident that the, latter 
have not followed their master in giving 
preference to daughters generally. I am 
confirmed in my view by what Rampini and 
Mookerjee JJ. have said in Ram Gopal 
Bhuttacharjee v. Nurain Ohandra Bando- 
padhya.(1). T agree, therefore, with Brett J. 

The result is that the appeals will be 
decreed with costs in all the Courts. 

Appeals allowed. 





ALLAHABAD HIGH COURT. 
Lerrers Patent APPEAL No. 80 or 1908. 
March 12, 1909. i 
Present :-—Sir John Stanley, KT., Chief Justice 
and Mr. Justice Banerji. 
HAMIDA BIBI AND ANOTHER— PLAINTIFFB—- 


APPELLANTS 
versus 
AHMAD HUSSAIN-—Derenpaxt— 
RESPONDENT. 
Transfer of Property Act CIV of 1882). + 60— 
Mortgage—Redemption—Inheritance of mortgagor's 


right by mortgagee—Integrity of mortgage broken up— 
One mortgagor entitled to redeem only hte share. 
“When a portion of the mortgaged property beconios 
vested in the mortgagee himself the mortgage so- 
curity ig broken up and one ot the mortgagors or 
his representatives becomes entitled to redeem his 
share on payment only of that portion of the mort- 
gage-debt which is attributable to that share. 

The mode of acquisition by tho mortgagee of n 
share of the proporty is immatcrial The result is 
tho same whethor ho acquires it by purchase, by in- 
heritance or otherwise. 

Lachim Nuan r. Muhammad Yusuf, 17 A. 68, dis- 
tinguished. Sobha Sah v. Inderjeet, 5 N.W P. B O. 
148, followed. Nawab djimut Ali Khan v Jowahir 
Singh, 13 M. 1. A., 404, Kallan Khan v. Mardan Khan, 
28 A. 155; Menshiy Daulat, 29 A 262, applied 

Letters Patent appeal from the decision of 
Mr. Justice Griffin. 

M. L. Agarwala, for the Appellants. 

M. Rahmatullah, for the Respondent. 

Judgmeat,This appeal arises out of a 
suit for the redemption ofa mortgage made in 
1858 by one Hafiz Baksh in favour of Babu 
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Lal. The latter transferred his rights as 
mortgagee to one Muhammad Karim whose 
sole representative, by right of inheritance, is 
the respondent Ahmad Hussain. The mort- 
gagor Hafiz Baksh died leaving several heirs 
among whom are the defendant «Ahmad Hus- 
sain and the plaintiffs. The plaintiffs seek to re- 
deem their own share of the property on pay- 
ment of a proportionate part of the mortgage 
money. The defendant’s contention was that 
the plaintiffs could only redeem the mort- 
gage as a whole and were not entitled “to 
claim redemption of their own share only. 
The Court of first instance overruled this ob- 
jection and decreed the claim on the ground 
that the integrity of the mortgage was broken 
up by reason of the defendant having in- 
herited a part of the mortgagor's rights. The 
lower appellate Court having affirmed this 
decree a second appeal was preferred to this 
Court by the defendant. Our IJéarned col- 
league who heard the appeal was of opinion 
that the suit as framed was not maintainable 
and dismissed it. From his judgment this 
appeal has been preferred under the Letters 
Patent. 

The learned counsel for the appellants urges 
that as the defendant, who represents the 
mortgagee, has acquired in part the share 
of the mortgagor, the appellants have the 
right under section 60 of the Transfer of 
Property Act, to redeem their own share only. 
In our judgment this contention is well- 
founded. Section 60 provides in its last paras 
graph, that “nothing in the section shall 
entitle a person interested in a share only or 
the mortgaged property to redeem his own 
share only on payment of a proportionate 
part of the amount due on the mortgage 
except where a mortgagee or if there are 
more mortgagees than one, all such mort- 
gagees has or have acquired in whole or in 
part the share of a mortgagor.” This pro- 
vision gives legislative effect to the well- 
known rule that when a portion of the mort- 
gaged property becomes vested in the mort- 
gagee himself the mortgage security is broken 
up and one of the mortgagors or his repre- 
sentative becomes entitled to redeem his share 
on payment only of that portion of the 
mortgage debt which is attributable to that 
share. Our learned colleague after referring 
to the above provision observes. “The case g 
on the point.appear to me to proceed on the 
principle that where a mortgagee has by his 


act recognized a severance of interest among 
his mortgagors and has allowed one of them 
to redeem his share of the mortgaged property 
on payment of a proportionate amount of 
the mortgage money he cannot justly refuse 
to allow the other mortgagors to redeem their 
shares in the same way * * * * The present 
case does not fall strictly under the exception 
as it is worded. Here one of the mortgagors 
has acquired by the accident of inheritance the 
entire rights of the mortgagee. He has not 
by any act of his own recognized any sever- 
ance of interest between the mortgagors.” 
We feel ourselves unable to agree with the 
last portion of the remarks of our learned 
brother. Where the equity of redemption in 
respect of a part of the mortgaged property 
becomes vested in the mortgagee there is a 
merger of rights and the integrity of the 
mortgage is broken wp by reason of the right of 
redemption and the tights of the mortgagee 
passing to the same person. The mortgagee 
cannot throw the whole burden of the debt 
on the remainder of the property and compel 
the other mortgagors to redeem the whole 
mortgage. In order to bring about this 
result it is not necessary that the fusion of 
rights should be by act of parties. What is 
necessary is that the mortgagee shonld have 
acquired the share of'a mortgagor. Whether 
he acquires it by purchase or by inheritance or 
otherwise the result is the same and the 
mode of acquisition isimmaterial. The true 
reason for the rule was thus stated in Sobha 
Sah v. Inderjeet (1). “The whole estate as 
to one portion of the property has merged in 
the mortgagee, and the mortgagor if compel- 
Jed to redeem by payment of the whole debt, 
would have to sue the mortgagee for contri- 
bution afterwards, and thus by two suits be- 
tween the same parties attain the result 
which under the law as above interpreted is 
now attained by one suit.” In view, therefore, 
of the fact that the defendant who inherited 
apart of the mortgaged property from the 
mortgagor, has acquired by inheritance the 
whole of the mortgagee’s rights, the mort- 
gage security has been broken up and the 
plaintiffs are entitled to redeem their interests 
on payment of a proportionate part of the 
mortgage debt. As for the inconvenience 
which may arise in consequence of the numer- 
ous heirs of the mortgagor being allowed to 
bring separate suits for the redemption of their 
2°) 5 N. W. P. H. O. 148. 
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own shares only the same inconvenience will 
be the result if the plaintiffs be compelled 
to redeem the whole mortgage, inasmuch as 
each of the other heirs of the mortgagors, 50 
in number in this case, who are defendants 
to the suit, will admittedly be entitled to re- 
deem his own share from the hands of the 
plaintiffs. The principle of the rulings in 
Nawab Ajimut Ali Khan v. Jowahir Singh (2), 
Kallan Khan v. Mardan Khan (8) and 
Munshi v. Daulat (4) is applicable to this 
case. The learned Vakil for the respondent 
relied on Lachmt Narain v. Muhammad Yusuf 
(5), but that case has, in our opinion,“no 
bearing on the question before us. For the 
above reasons we allow the appeal and setting 
aside the deoree of the learned Judge of this 
Court restore that of the lower appellate 
Court.' The appellants will have their costs 
in this Court including fees on the higher 
scale. 


Appeal dismissed. 
14 W. R. 17 (P.C.) 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Orva: Appgan No. 70 or 1908, 
November 18, 1908. 
Present — Mr, Justico Caspersz and 
Mr. Justice Coxe. 
BEPIN BEHARY SHAHA-———PLAINTIFE— 
OPPOSITE PARTY ——ÅPPELLANT 
versus 


MOKANDA LAL GHOSH—Dzerenpanr— 
PETITIONER— RESPONDENT. 

Transfer of Property Act (LF of 1582), 8. 93-—Right of 
redemption—Ezpiry of time allowed—Acceptance by 
Court of money before order absolute. 

A plaintiff, who does not deposit the redompiion 
money within the time allowed, can redeem after- 
wards, before a final order 1s made, that is, before the 
decree is made absolute under seo. 98 of the Tranafor 
of Property Act, as under that section, the equity of 
redemption remains unforecloged and the relation of 
mortgagor and mortgagee continues as also the right 
to redeem fill the order absolute is made. And, there- 
fore, if a deposit is accepted by the Court before the 
final order, but after the date fixed forepayment, it 
becomes an effectual deposit. 

Vedapw atts v. Vallabha, 25 M. 800 at pp. 806-307, 
followed. 

Nandram v. Babaji, 22 B. 771, referred to. 


Appeal from the order of K. N. Roy, Es- 
quire, District Judge of Beerbhoom, dated 
November 25, 1907, reversing that of the Sub- 
Judge of that place, dated July 27, 1907. 


Vol Ij 


Babus Nil Madhab Bose and Hari Bhushan 
Mukherji, for the Appellant. 

Babu Nalini Ranjan Chatterji, 
Respondent. 

Judgment.—This appeal arises out of a 
composite smt, in which the plaintiff sued to 
enforce his mortgage on certain property by 
sale, as, also, to redeem certain prior en- 
cumbrances. The suit was decreed and the 
plaintiff was directed to deposit the amount 
due with respect to the prior encumbrances 
within six months, and it was ordered that, 
if he did not do so, he should not be able to 
redeem. The decree was dated the 3lst May 
1906. An appeal was lodged by the defend- 
ants or some of them, but it was dismissed 
on some date, which does not appear on the 
papers and on the 16th April 1907, the 
plaintiff deposited the money, and asked that 
the property covered by the mortgage might 
be sold free of encumbrances, the prior mort- 
gages having been redeemed by the deposit 
of the money due upon them. The pleader 
of one ofthe prior encumbrancers (not the 
present appellant) was sent for, but declined 
to appear, and the application was granted on 
the 14th May 1907. 

Thereafter the plaintiff applied to have 
the decree made absolute. This application 
was contested by the prior encaumbrancers, 
though it can hardly have had any reference 
to them, inasmuch as the only relief in the 
nature of an “ order absolute ” that can be 
given to the plaintiff in a suit for redemp- 
tion is that he “shall, if necessary, be put 
in possession of the mortgaged property.” 
Here, this was not necessary and the only 
order that could be made absolute was the 
order for sale, to which, if their encumbrances 
had been redeemed by the order of the 14th 
May 1907, they could not object. ‘They, 
however, also asked that the order for sale 
and redemption should be set aside. The 
Subordinate Judge refused both prayers, 
made the decree absolute, and confirmed the 
order for sale and redemption. The learned 
District Judge set aside these orders. The 
plaintiff appeals, and it is urged that, in the 
circumstances we have stated, the orders of 
the First Court were wrongly set aside by 
the District Judge. 

It appears that the defendant No. 3, re- 
spondent, purchased the property in execution 
of a first mortgagee's decree upon his mort- 
age. Hehas a further claim on the pro- 


for the 
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perty, inasmuch as he also redeemed the 
mortgage of a second mortgagee, the plaintiff 
being the third mortgagee. The question is, 
whether the defendant No. 3 being a pur- 
chaser in execution of the decree on a prior 
mortgage and in possession of the property, 
section 93 of the Transfer of Property Act, 
1882, has any application to his case. It is 
also urged on his behalf that, if the section 
does apply, still the fact that the plaintiff did 
not deposit the redemption money within six 
months precludes him from obtaining any 
benefit now from the decree for redemption. 

Section 93 does not, of course, in its literal 
terms, apply to a case like the present, where 
there is no prior mortgage still in existence, 
but the encumbrancer 18 a purchaser in pos- 
session. But we think that the principles 
laid down inthe section ought certainly to be 
followed in dealing with a case of this nature. 
It is well settled that, when a mortgagee 
sues on his mortgage, and, in disregard of 
section 85, does not make a subsequent mort- 
gagee a party, that mortgagee is entitled to 
redeem the property in the hands of a pur- 
chaser in execution, There is no reason why 
such a purchaser should be ina better posi- 
tion with respect to redemption than the 
mortgagee under whose decree he has pur- 
chased. There are no other sections in the 
Transfer of Property Act dealing with re- 
demption, except sections 91-95. In these 
circumstances, we are of opinion, that we 
should be guided by those sections in dealing 
with the case, whether it is covered by their 
precise terms or not. 

Turning now to the question whether a 
plaintiff, who does not deposit the redemption 
money within the time allowed, can redeem 
afterwards, before a final order is made 
under the section or as it is usually expressed 
before the decree is made absolute we find 
considerable diversity of judicial opinion. 
The sections, however, seem to us to indicate 
the intentions of the Legislature with reason- 
able clearness. 

Section 92 requires the decree to lay down 
that, if the plaintiff pays within a fixed time, 
the defendant shall retransfer the property to 
him, and, if he does not pay, he shall be de- 
barred from redeeming (unless the mortgage 
is simple or usufructuary), or else the pro- 
perty shall be sold (unless the mortgage is 
by conditional sale). The words in brackets 
show that the section does not literally apply 


to the present case, But, applying it as 
nearly as we can, we thmk that the position 
of the defendant No. 3. who is in possession 
of the property under an obligation to re- 
transfer it, if the money is paid on a fixed 
date, is far more analogous to that of a mort- 
gageo by conditional sale than to that of the 
older of any other form of mortgage describ- 
ed in the Transfer of Property Act. The 
decree framed gave effect to this position, 
inasmuch as it directed that, if the plaintiff 
did not deposit the money by the fixed date, 
he should be debarred from redeeming. 
Section 93 lays down what is to happen in 
the two contingencies of the money being 
paid and not being paid. In the latter, the 
defendant is permitted in the case of a mort- 
gage by conditional sale, to apply for an 
order that the plaintiff be debarred from re- 
deeming. And the section goes on to pre- 
seribe that “on the passing of any order 
under this section the plaintiff’s right to re- 
„deem shall be extinguished.” It appears to 
us that this expression clearly indicates that 
the right to redeem continues till the order 
„has been passed. If this were not so, it is 
impossible to understand for what reason a 
mortgagee, other than one whose mortgage 
was simple or usufractuary, should be 
specifically allowed to apply for an order to 
debar the plaintiff from redeeming. If the 
, plaintif cannot redeem after the fixed period, 
unless the mortgagee himsclf takes some 
action, as has been argued by the learned 
_pleader for the respondents, it is evident that 
“his vight is altogether gone. The mortgagee 
is not likely to take any action, when he is 
“already in possession of the property, in 
“order to enable the plaintiff to exercise his 
“right of redemption. To quote the words of 
the learned Chief Justice in Vedapwratt? v. 
Vallabha Valiya Raja (1). “On the construc- 
tion of sections 92 and 93 ofthe Transfer of 
Property Act itis perfectly clear that the 
equity of redemption remains unforeclosed, 
and the relation of mortgagor and mortgagee 
continues, until the order absolute, which is 
contemplated by section 93, is made * * 
£ æ + * * Tftheright to redeem is 
only extinguished when an order is made 
under section 93, it follows that the right is 
a subsisting right until the order is made.” 
It appears to us that the Legislature intend- 
ed that the defendant, if he seeks to havethe 
(1) 25-M. 800, 
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plaintiff's rights finally extinguished, should 
apply for an order to that effect, and that, ` 
if he does not do so, the right should remain 
in existence, 

These views derive considerable support 
from the Madras case already cited, and from 
two cases decided in Bombay and Caleutta 
respectively, The Bombay case of Nandram 
v. Babaji (2) was cited with approval in 
Madras (1) and is clear authority for the 
proposition that a mortgagor can apply for 
extension of the time for redemption after 
the period of grace has elapsed, but before a 


-final order has been made under section 93. 


If that view is correct, it would seem, that 
if a deposit is accepted by the Court before 
the final order, but after the date fixed for 
payment, it becomes an effectual deposit. It 
makes little or no practical difference whe- 
ther the acceptance of such a deposit is or is 
not preceded by a formal order extending 
the time. It is the acceptance of the deposit 
that ıs the really important matter, and, if 
the Court accepts a deposit after the due time 
has elapsed, it must be assumed, in the 
absence of anything to tho contrary, that the 
Court is satisfied that there has been good 
cause for the delay. In the present case it is 
reasonable to suppose that the Court thought 
it natural that the plaintiff should have 
hesitated to payin a large sum of money, 
while the fate of his decree was still un- 
certain, owing to the appeal lodged by the 
other side. The Court sent for the pleader 
of the principal defendant and made the 
order after he had declined to come. All 


. the probabilities point to the fact that the 


Court saw fit to condone the plaintiff’s delay, 


-and that being so, we think that the deposit 


must be regarded as being in time and upon 
application made to extend the original period 
fixed for payment. 

The decision of this Court, to which we 
have referred, considered section 87 rather 
than the effect of section 93, but it is clearly 
applicable in principle:—see Poresh Nath 
Mojumdar v. Ramjadu Mojumdar, (3) where 
the. learned Judges remark — It seems 
quite clear to us that the fact of the Legisla- 
ture having made this provision, requiring 
an order nbsolute to be made, makes the 
earlier order simply an order nist and the 
mortgagor can at any time, until the order 
absolute is made, redeem his property.” 

(2) 22 B, 771, (8) 16 O, 246, at p. 249, 
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Reference may also be made to Debi 
Prasad v. Jai Karan Singh (4), in which the 
earlier case of Ram Lal v. Tulsa Kuar (5), 
which is to some extent in favour of the re- 
spondents, was not followed. ~ 

The learned pleader for the respondents 
relies principally on two cases, namely, 
Vallabha Yahya Rajah v. Vedapuratti (6) and 
Faijuddi Sardar v. Asimuddi Biswas (7). 
But the authority of the first of these cases 
has been much weakened by the case re- 
ported inthe 25th volume, already quoted, 
and in the words of the learned Chief Justice, 
in the latter case “ cannot be put higher than 
that the learned Judges dealt with the case 
before them upon the assumption that a 
second suit would lie andthat * * * * 
.the mortgagee * * *® * is not without 
a remedy.” : 

Finally all that was, decided in Farjudds 
Sardar v. Asimudd? Biswas (7) was that the 
period of grace runs from the dateof the 

- original decree and not from that of the ep- 

pellate decree. The point whether the 
plaintiff conld redeem after the fixed date 
‘was not raised, nor does it appear certain 
whether or not any final order had been made 
on the application of the defendant. 

In these circumstances, we think that the 

, decision of the District Judge must be set 
aside and that of the Subordinate Judge re- 
stored. The appeal is accordingly allowed 
-with all costs. 


Appeal allowed. 
(6) 19 A, 180. 


E 24 A. 479. 
(7) 11 0. W. N. 679. 


8) 19 M, 40. 





CALCUTTA HIGH COURT. 

Cry Rune No. 2310 or 1908. 
August 10, 1908. 

Present :—Mr. Justice Coxe and 
Mr. Justice Bell. ` 

JAGADISH CHUNDRA SHAH A—Opposita 
Parry—PxTITIONER 
g versus 
KIRPA NATH SHAHA—Pusririonsr— 
e OPPOSITE Party. 

Civil Procedure Code (Act XIV of 1882) ss 244, 295, 
688 and "622—Rateable distribution——Judgmentdebtors 
not sdentical—Appeal from order under s. 295—.Order 
just but passed without jurisdiction—-High Oourt, inter- 

-ference by. 

Under section 588 of the Civil Procedure Code, 1882, 
an order passed under section 295 is not ordinarily ap- 
pealable ; it is only appealable when it comes ander 
‘section 244, 


The petitioner obtained a decree against certain 
judgment-debtors ; and the opposite party had obtain- 
ed a decree against those judgment-debtors and other 
persons and had apphed forrateable distribution, The 
first Court refused the application, but on appeal the 
order was set aside. 

Held, that there was no appeal from the order of 
the first Court, and the order of the appellate Court 
was made without jurisdiction. 

Held also, that the High Court will interfere with an 
order though right and just but made without’ juris- 
diction. i 

Ramasamy v. Orr, 26 M. 176, referred to. 

Dayaram v. Govardhandas, 28 B 458, distinguished. 

Rule against the order of E. J. Drake 
Brockman, Esquire, District Judge of 'Dacea, 
dated May 16, 1908, reversing that of the 
Munsif of Dacca, dated March 21, 1908. 

Babu Upendra Lal Roy, for the Petitioner. 

Babu Sarat Chandra Basak, for the Oppo- 
site Party. 

Judgment.—tIn this case the petitioners ob- 
tained a decree against certain judgment- 
debtors. The opposite party had obtained a 


‘decree against certain judgment-debtors, who 


are not exactly identical with those of the 
petitioners, and had applied for rateable dis- 
tribution. The Munsif of Dacca refused this 
application on the ground that the judgment- 
debtors were not identical. Against this 


-order, the opposite party appealed to the 
- District Judge; and the District Judge, fol- 


lowing the decision in Gonesh Das Bagria v. 
Shiva Lakshman Bhakat (1), set aside the 
Munsif’s order and directed that the opposite 
party should share in the rateable distribu- 
tion. 

The petitioner has applied to this Court 
under section 622 of the Civil Procedure 
Code, and has obtained a Rule on the opposite 
party to show cause why the order of the 
District Judge should not ba set aside on the 
ground that it was passed without jurisdic- 
tion. i 

Itis clear that under section 588 of the 
Oivil Procedure Code, an order passed under 
section 295 of the Civil Procedure Code is not 
ordinarily appealable; but it is argued on 
behalf of the opposite party that such an 
order comes within the scope of section 244: 
and is, therefore, open to appeal. Reference 
has been made to the case of Prosunno Kumar 
Sanyal v. Kali Das Sanyal (2), in which it 
was laid down that section’ 244 should be con- 
strued with liberality and that a question, 
which concerned an auction purchaser at an 


(1) 30 0 583. 
(2) 19 0. 688; L. R. 19 T. A. 166. 
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execution sale, wag none-the-less a question 
coming within that section. 

We cannot regard this case a8 an authority 
for holding the opposite party ın this case, 
who is a decree-holder under a totally distinct 
decree, to be a party to the suit, in which the 
petitioner’s decree was passed and entitled 
therefore to appeal by section 244 of the 
Code. We think that the order cannot possi- 
bly come within the scope of section 244 of 
the Civil Procedure Code ; and that, therefore, 
no appeal lay to the District Judge. 

Secondly, it is argued on behalf of the op- 
posite party that, although no appeal lay to 
the District Judge, yet this Court should not 
set aside his order ın the exercise of the dis- 
cretion vested in it by section 622 of the Civil 
Procedure Code. 

The learned pleader for the opposite party 
has not, however, been able to show us any 
case in this Court in which it refused to 
interfere with an order, which was passed 
wholly withont jurisdiction. By the order 
of the Munsif the petitioner obtained a right 

“to execute his decree free from the interfer- 
ence of the opposite party. The order giving 
him this right may, or may not, have been 
just, but it cannot be set aside except in ac- 
cordance with the law. The case of Rama- 
samy Chettiar v. R. G. Orr (8) is an authority 
for holding that in cases like the present 
the High- Court is bound to interfere, and 
although in Dayaram Jagjivan v. Govar- 
dhandas Dayaram (4) the learned Judges re- 
fused to interfere under section 622 with an 
order passed without jurisdiction, yet their 
refusal was based on such special circum- 
stances, as to be no authority to justify us in 
refusing to exercise the power, which section 
622 gives us in a case like the present. ` 

The result is that the Rule is madeabsolute 
and the order of the District Judge, dated the 


16th May 1908, is set aside. 
(8) 26 M. 176. 
(4) 28 B. 458. 
Rule absolute. 
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ORIGINAL Cryin Surr No. 481 or 1907, 
June 29, 1908. 
Present :—Mr. Justice Fletcher. 
Lala SYOTIPROKAS NANDI AND OTHERS 


— PLAINTIFFS š 
versus 
JHOWMULL JOHURY AND OTHERS— 
DEFENDANTS, 


Fraud—General allegations.-Conspwacy—Public awc- 
tion—Intending bidder s—Cause of action. 

With regard to fraud, general allegations, however 
strong may be the words‘in which they are stated, 
are insufficient even to amount to an averment of 
fraud of which any Court ought to take notice. 

Wallingford y Mutual Socrety, (1880) 6 A. 0, 685 (at 
p 697) and Gunga Naam v Tiluckram, 15 C. 588 
{P. C.) L.R 15 I. A. 119, followed. 

The fact that a combination amongst bidders has 
been formed to bid at an auction even if the combi- 
nation amounts to what 18 commonly known asa 
“ knock out ” does not give rise to an action at the 
suit of the vendor. 

Ambika Prosad v Whitwell, 6 C. 'L. J., 111, Fuller v. 
Abraham, (1821) 8 Brod and Bing. 116, Levi v Lei, 
(1883) 6 Car, & P'239, dissented from ; ‘and Doolub Das 
y. Ram Lal, (1850) 16 Tur. 259, P.C., % M. I. A. 109, 
referred to. 

Facts — The plaintiffs advertised that 
certain jewellery would be sold to the highest 
bidder onthe 8th April 1907 and subsequent 
days. A portion of the jewellery was sold on 
the 8th April. Onthe same day the defendants, 
who were some of the bidders, combined to- 
gether not to bid in competition in future, 
and agreed to bid through only certain per- 
sons nominated by them, and to re-sell the 

„articles and to have the profit distributed 
among themselves by a punch nominated by 
them. In this way they purchased jewellery 
at the auction onthe 9th April and re-sold 
the same at a profit of about Rs. 42,000. 
Subsequently there was a dispute among the 
members of the combination as to the dis- 
tribution of the profit, which resulted in 
litigation. From the newspaper reports of 
that litigation the plaintiffs on the 25th May 
1907 came to know about the combination. 
They then instituted this suit claiming as 
compensation the profit, Rs. 42,000, which 
the plaintiffs alleged was illegally realised by 
the defendants by fraud and artifice of keep- 
ing down the prices at the auction of the 9th 
April and of defrauding the plaintiffs. 

Messrs. B. Chakravarit, B. O. Mttter, B. K 
Lahiry, N. Sen and N. Sircar, forthe Plaintiffs 

Messrs. 5. R. Dass, Hyan, J. N. Roy, AN 
Chowdhury, the Advocate General, Messrs. A 
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Chowdhury, Ft. D. Bose, N. D. Bysak, G. K. 
Mullik and S. N. Bose, for the Defendants. 

Judgment.— This is a suit brought by the 
plaintiffs ngainst the defendants to récover 
damages for a conspiracy in forming a com- 
bination of all intending bidders to avoid all 
competition at an auction of certain jewellery 
held at Burdwan on the 9th April 1907. 

The plaint alleges that the combination 
was ‘illegal and fraudulent,” “ an artifice ” 
and so forth. 

The question has first been argued before 
me whether or not the plaint discloses a cause 
of action, 

Now it is an acknowledged rule of pleading 
that allegations of frand must be specific. 

“With regard to fraud if there be any 
principle which is perfectly well-settled it is 
that general allegations. however strong may 
be the words in which they are stated, are 
insufficient even to amount to an averment of 
frand, of which any Court ought to take 
a See Walltngford v. Mutual Secretly 

1). 

The present case is really governed by the 

decision of the Judicial Committee in Gunga 
Narain Gupta v. Tiluckram Chowdhry (2). Take 
the test applied by their Lordships in that 
case and apply itto the present, by striking 
outfromthe plaint inthe present suit the words 
“illegal and fraudulent,” “artifice” and so 
forth. And what remain ? Nothing, except 
certain allegations of fact that may be quite 
innocent, But then it is said on behalf of the 
plaintiffs that having regard to the decision of 
this Court by Mookerjee and Holmwood, JJ., 
in Ambika Prasad Singh v. N. H. Whitrell (8), 
the plaint in the present case does disclose a 
cause of action. 

The learned Judges in that case appear to 
have held that, if the object of the combina- 
tion is to make a fair bargain, it is lawful, 
but if the object is to obtain the property at 
a sacrifice, it is unlawful. The learned Judges 
place reliance for their decision ontwo English 
authorities, Fuller v Abrahams (4) and Levi 
v. Deri (5) and on several American cases and 
onthe stafbment in an American text book 
(Greenhood on the Doctrine of Public Policy). 
The case of Leri v. Deri (5) was, however, 


ouly 8 ruling at nisi prius and has been dis- 
(1) L. R.5 A C.°633, 687. 
(2)15 © $33. 
(3) 601. 111. 
(4) (1821) 8 Brod & B. 116. 
(5) (1833) 6 Onr. & P. 239, 


sented from by the Judicial Committee in 
Doolubdass v. Ramlall (8). 

The case of Fuller v. Abrahams (4) seems to 
stand alone amongst English cases and the 
Court in that case in discharging the rule 
nisi for a new trial did not-give the grounds 
of their decision. With regard to the Ameri- 
can cases cited by the learned Judges in 
Ambika Prasad Singh v. R. H. Whttwell (3), 1 
am not competent to express any opinion. But 
with regard to the statement from Green- 
hood’s Doctrine of Public Policy, cited by the 
learned Judges, I may point out that the 
opinion expressed by that learned author is 
not in keeping with the opinion expressed in 
a recent work of a very distinguished lawyer. 
I refer to Volume 1 of the Laws of England 
by the Earl of Halsbury. In that volume at 
page 512 the noble and learned Earl expresses 
the opinion that the fact that a combination 
amongst bidders has been formed to bid at an 
auction, even if the combination amounts to 
what is commonly known asa “knock-out,” 
does not give rise to an action atthe suit of 
the vendor. The decision of the learned 
Judgesin Ambika Prasad Singh v. H.R Whitwell 
(3) does not touch the point as to whether 
without specific allegations of frand the plaint 
discloses a good cause of action. In this re- 
spect it is sufficient for me to rest my judg- 
ment on the decision of the Judicial Com- 
mittee in Gunga Narain Gupta v, Trluchram 
Chowdhry (2), the facts in which case are 
practically on all fours with the present. 

Accordingly I hold that the plaint does not 
disclose any cause of action, The plaint must, 
therefore, be rejected and taken off the file. 
The plaintiffs must pay to the defendants 
their costs of snit. 


f Duit dismissed. 
(6) (1850) 15 Jnr. 257; 5 ML I. A. 109. 





CALCUTTA HIGH COURT. 
Seconp Crvit Arruan No. 986 or 1908. 
April 5, 1909. j 
Present :—Mr Justice Chitty and 
: Mr. Justice Vincent. 
BARANAGORE JUTE FACTORY Co., Lo, 
OPPOSITE PARTIES——APPELLANTS 


DETENUS 
RAJKUMAR RAI,——PETITIONER— 
RESPONDENT. 


Cl Procedure Code (Act XIV of 1882), ss. 318, 
525 and 3831—Rexistance to erecution—Disnrissal of 
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petition on the ground of limitation—Second appeal 
whether Lies—Limitation period to run from date of 
particular resistance, 

Where a decree-holder complained to the Court 
about resistance to execution and the First Court dis. 
missed the application on the ground of limitation but 
the lower appellnte Court held that the application 
was not barred: held, that n second appeal lay from 
the decree of the appellate Court, 

Fonindra Deb Raikuty Rani Jugodishwari Dabi, 140, 
234 and Gopala v Fernandes, 16 M 127, followed 
- The words of seo, 328 of tho Civil Procedure Code. 
“such resistance or obstruction” clearly indicate that 
the month, the period of limitation for making an ap- 
plication under that section, is to ran from the timo 
of the partionlar resistance or obstruction in respect 
of which the decree-holder is complaining 
« There is nothing ın the Code which confines the 
decree-holder to one writ under sec. 318 

Therefore, where the decree-holder 18 resistod in 
taking possession in execution of his decree but ho 
takes no further steps to enforce the writ; and applios 
for and gets a fresh writ and is again resisted, the 
period of one month linntation must be computed from 
the date of the second resistance. 

Ramusekara v. Dharmaraya,5 M. 113 and Narain Das 
v. Hasani Lal,18 A 283, followed. 

Appeal from the decree of E. P. Chapman, 
Esquire, District Judge of 24-Pergunnahs, 
dated January 24, 1908, reversing that of the 
Munsif of Sealdah, dated August 12, 1907. 

Dr, Rash Behurt Ghose and Babu Manmatha 
Nath Mukherji, for the Appellants. 

Mr. S. P. Sinha, Advocate-General, and 
Babu Shtb Ohandra Palit (for Babu Surendra 
Ohandra Sen), for the Respondents. 


' Jadgment.—T his is a second appeal from 
an order of the District Judge of the 24-Per- 
gannahs in a matter of resistance to execution. 
This appeal was registered on 9th May 1908. 
Asthere was aqnestion whether an appeal lay 
the appellants on 6th April 1908 ex majort 
cautela pplied for and obtained a rule nisi 
under section 622 of the O. P. C. of 1882, call- 
ing on the opposite party to show cause why 
the order of the District Judge should not 
be set aside. It was ordered that the rule 
should be brought on for disposal along with 
the appeal. The acts are not in dispute, Raj 
Kumar Rai, the respondent, had sued Akhoy 
Kumar Ghosh and Kali Charan Banerjee 
in ejectment and obtained a decree. On 4th 
December 1906 he applied for execution by 
delivery to him of possession of a piece of 
land. A writ issued and on 8nd January 
1907 the peon deputed to serve the writ re- 
ported that resistance to execution had been 
made on behalf of the Baranagore Jute Factory 
Co. Ld., the appellants, who claimed the land. 
The respondent took no further steps to en- 


force that writ. He then appears to have made 
an application against Mr. W. S. Malcolm, the 
manager of the Appellant Co., bub that was 
dismissed on 16th March 1907, on the ground 
that the Appellant Co. were in possession 
and that against Mr. Malcolm there was no 
canse of action. On 8th May 1907 he again 
applied for execution and was granted a fresh 
writ. In execution of thesecond writ resistance 
was again made on behalf of the appellants 
on 9th June 1907 and such resistance was re- 
ported by the peon on the following day. On 
12th June 1907 the respondent applied to the 
Court foran investigation under section 328 
of the C. P. ©. This was registered on 13th 
Jone 1907 and notice ordered to issue on the 
opposite party for herring on 6th July 1907. 
On the application of the appellants the 
hearipg was postponed till 13th July 1907. 
On that day the appellants filed a written 
statement. It appoirs that as the written 
statement did not dodaitely state the title 
set up by the appellants, tc case was at their 
instance again adjourned to 27th July 1907 
to enable them to produce witnosses and state 
definitely the nature of their title. On 27th 
July 1907 it was again adjonrned to 10th 
Augast 1907 On 10th August neither party 
adduced evidence, but the Court heard argu- 
ments on either side. Judgment was reserved, 
and on 12th Angust 1907 the Munsif dismiss- 
ed the application on the ground of limitation. 
holding that the time ran from 2nd January 
1907, the date of the first rezistanco. Against 
this order the respondent appealed to the 
District Judge who held that the time ran 
from the date cf vosistance to execution of- 
this particular writ, namely, 9th June 1907. 
He accordingly allowed the appeal with 
costs. , 

< A preliminary objection was taken by the - 
learned Advocate-General, who appeared for 
the raspondent, that no second ‘appeal lay in 
this case. His point was that the order of 
the Munsif was equivalent to an order reject- 
ing a plaint; that from such an order an ap- 
peal lay to the District Judge, but that from 
the order of the District Judge “which was 
eqnivalent to admitting a plaint, no second 
appeal could lie. We do not think that that 
is the correct view to take of ithe nature of 
this application and the procedure upon it. 
If the Munsif had thrown out the application 
on presentation there might have been some 
force in the argument. He did not, however, 
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do this. He registered it, and issued notice 
on the opposite party. The opposite party 
was called on for a written statement which 
was put in and the matter was several times 
adjourned. It then came on for final disposal 
and was dealt with by the Munsif-as a regu- 
lar suit. It is true that he dismissed it, decid- 
ing against the decree-holders on the preli- 
minary point of limitation, but the case was 
none the less finally heard and determined. 
Under these circnmstances it appears to us 
that the Munsif's order had (in the words of 
section 331) “the same force as a decree and 
was subject to the same conditions as to ap- 
peal or otherwise.” That being so, the order 
of the District Judge was in effect an order 
under section 562 reversing the order of the 
Munsif on the preliminary issue, and remand- 
ing theapplication for trial on the merits, From 
such an order it is clear that asecond appeal 
lies. If, as we think, an appeal lies to this 
Court, no question of revision under section 
622 of the C. P. C. or interference under sec- 
tion 15 of the Charter can arise. This view 
was not wholly acceptable to: the learned 
pleaders who addressed ns for the appellant. 
They would have preferred, as we gather, 
that the matter should bo dealt with under 
section 622 of the C. P. C. or section 15 
of the Charter. But the appellants can hard- 
ly be heard to contend that the appeal which 
they themselves have filed is not competent. In 
the view that we take it is unnecessary to 
consider the argument put forward by the 
learned pleader for the appellants, viz., that 
the Munsif’s order was not appealable and 
that the order of the District Judge was with- 
out jurisdiction. It may, however, be noted 
that to come to such a conclusion we should 
have to say that the cases of Fonindra Deb 
Ratknt v. Rani Jugodishwart Dabi (1) and 
Gopala x. Fernandes (2) were wrongly decided. 
Turning to the merits the sole point for our 
determination is whether the present applica- 
tion under section 328 is barred by limitation. 
. Must the time be reckoned from the first re- 
sistance to writ or from the particular resist- 
ance of whfch the decree-holder complains P 
There is express authority for the proposition 
that the particular resistance must be regard- 
ed as the starting point, see Ramasekara Pillar 
v. Dharmaraya Goundan (8) and Narain Dasy. 
Hazart Lal (4) and so far as wehave been able 
(1) 14 C. 284. (2) 16 M. 127. 
(3) 531. 118, (4) 18 A, 233, 


to discover there is no case in which a directly 
contrary decision was arrived at. There are, 
no doubt, cases which decide that a purchaser 
who has applied for possession under section 
318 of the C. P. ©. and been resisted, but 
who has not made a further application under 
section 335, cannot be allowed to apply again 
for afresh writ under section 318. These 
cases are, however, distinguishable from the 
present. Not only is a purchaser on adifferent 
footing from a decree-holder in matters of exe- 
cution, but the procedure under section 335 
differs very materially from that under section 
331. It might be said that the Court ought 
not to issne a second writ under section 318 
to a purchaser who has not availed himself 
to the full of the special procedure in execu- 
tion allowed to him, though in Vinaykarav 
Amrit v. Devrao Govind (5) Sir Charles 
Sargent appears to have contemplated the 
issue of a second writ to a purchaser if the 
second obstruction complained of was by a 
different person. A decree-holder, however, is, 
ordinarily speaking, at liberty to apply for 
execution as often as may be necessary and 
provided such application is not out of time 
or for some other special reason bad in law, 
it is usually granted. In this particular case 
the Court issued a.second Gf not a third) 
writ in favour of the decree-holder. It can- 
not be said that it had no jurisdiction to do 
so, and if the ‘decree-holder was given this 
fresh writ, there seems to be no good reason 
for depriving him of the remedy which the 
law allows in the case of resistance to thatwrit. 
There is nothing in the Code which confines 
the decree-holder to one writ under section 318, 
while the words of section 328 “such resist- 
ance or obstruction” clearly indicate that 
the month is to run from the time of parti- 
cular resistance or obstruction in respect of 
which the decree-holder is complaining. For 
these reasons we agree with the decisions in 
the Madras and Allahabad High Oourts 
above referred to and dismiss this appeal 
with costs. Pleadex’s fee 5 gold mohurs. The 
rule also must be discharged with costs, 3 
gold mohurs. 


Pere Appeal dismissed, 
b) 11 B. 478.. 
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Lerrers Patext Apprats Nos. 107 to 111 
or 1906. 
August 20, 1908. 
Present:—Sir Robert Rampini, Acting Chief 
Justice, and Mr. Justice Doss. 


JADU NATH, DUNDPUT, SRIPATI 
SARKAR AND oTHERS—PLAINTIFFS— 
APPELLANTS 


Bervsugs 


HARI KAR AND OTHERS——DEFENDANTS—— 
RESPONDENTS. 


Limitation Act (XV of 1877), Seh, I, arte 88, 30 and 
49—Huit for compensation—Fictitious disti esr- Picti- 
nious landlord and fictitious tenant 

To a suit for compensation for the cutting and carry- 
ing of of standing crops by means of a fictitions 
distress by a fichtious landlord against n fActitions 
tenant 

Held, per Rampint, C. J--That article 36 of sche- 
dule II of the Limitation Act is applicable and tho 
period is two years, 

Mahesh Chandra Das y Hari Ker, 90. W. N. 
82 C. 459, followed. 

Burat Lall Mondal v. Umar Haji, 


npon. 

Mangun Jha v. Dolhim Golab, 25 C. 692, F. B., dis- 
tinguished. 

Held, per Doss, J —That partly articlo 39and partly 
article 49 aro applicable, and the period of limitation 
is three years. 

Mangun Jha v. Dothin Golab, 26 C. 692. F. B., fol- 


er Ohandra Das v. Hari Kar, 9 C. W. N. 376; 
82 0, 459, referred to. 

Letters Patent appeals from the following 
judgment of Geidt. J. 

Judgment.—The present case seems to be 
on all fours with the case of Mohesh Chandra 
Das v. Hari Kar (1). In fact, it is between 
the same parties and the question that arises 
in this appeal, namely, the question which 
article of the Limitation Act is applicable to 
the suit, is, in my opinion, concluded by the 
decision in that case. In that case it was 
held by a Divisional Bench that in the case 
of a fictitious distress by a fictitious landlord 
against a fictitious tenant, the article appli- 
cable is article 86 of the Limitation Act. 
It is unnecessary for me to consider any other 
authorities as I am bound by this. 

In this view these appeals succeed and the 
five suits from which they arise are dismissed 
with costs in all the Courts. 

The plaintiffs appealed. 


(1) (1905) 9C. W. N. 876 ; (Sub-nomine Hari Charan 
Fadihar v, Hum Kar) 32 Ç 459, 


876 ; 
22 C. 877 relied 
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Babu Krishna Prosad Saibadhtkart, for the 
Appellants. 

Babu Jogesh Onandra Dey, 
spondent. 


for the Re- 


Judgment. 

RaAMPINI, A. ©. J —This is a Letters Patent 
appeal against decision of Mr. Justice 
Geidt. 

Tke appeal arises cut cf a snit fcr ccm- 
pensation for the illegal distress, and the 
eutting and camying off of ptauding crops. 
Mi. Justice Geidt relying cn tke decision of 
this Court in Mohesh Chandra Dae v. Hari Kar 
(1), has held that the article of the Limita- 
tion Act applicable is art. 36, and that ihe 
suit 1s accordingly barred as brought moro 
than two years after the accrnal of the cause 
of action. 

On behalf of the plaintiff it has been cen- 
tended that Mr. Justice Geidt's decision is 
wrong, and that the article applicable is not 
ait, 36, but some cthcr article allowing 3 
years for the snit and thrt the case relied on 
by Mr. Justice Geidt is at variance with the 
Full Bench decision in Mangrn Jha v. Dothin 
Golab Koer (2). 

I am unable, however, to see that Mr. 
Justice Geidt’s judgmentis wrong. I consider 
that the article of the schedule to the 
Limitation act applicable is art. 35. T have 
always been of this opinion —See the Full 
Bench case above referred ito and Surat Lall 
Mondal v. Umar Haji (3). The facts of the 
Full Bench case are different from those of 
the case of Mehesh Chandra Las v. Hart Kar 
(1). In the former ease there rcems to kave 
been no illegal d' stress, In the latter case - 
there was. Hence it cces not appear ihat 
the decisions in the ivo cases are contra- 
dictory. 

My learned brother Adan that the 
article of tho Limitation Act applicable ig 
partly Art. 39 and partly art. 49. I am 
unable to take this view, because it wonld 
seem to me that the acts of the defendants did 
not amount to mere trespass on immovable 
property as provided for in art 39, but to 
trespass ” end “ conversion ’ "of immovable 
property (not “ movable property ” te which 
art. 49 applied), and that .such acts of tort 
constitute ° malfeasance ” within the terms 
of art. 36. There is no provision in the 
Letters Patent for reference to a third Judge, 
when there is a difference of opinionin a 

(2) 25 0 692. (8) 22 0. 877, 
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Tietters Patent appeal. The appeal is, therc- 
fore, dismissed with costs. This order governs 
the analogous appeals, which are also dismis- 
sed with costs. 


Doss, J.—This is an appeal in an action 
brought by the plaintiff for compensation 
under the following circumstances :— 


In his plaint he alleged that the defendant 
No. 1 set up defendant No. 8, as the landlord 
and the husband of defendant No. 9 as tho 
tenant, with regard to his holding and having 
obtained a process for distraint from the 
Court, ciused the standing crops on his 
holding to be distrained and subseqnently cut 
and removed them in collusion with the peon, 
deputed by the Court to distrain the crops, 
and that thereby he had sustained great loss. 
Among various other pleas, which for the 
purposes of this appeal it is unnecessary to 
notice, the defendant No. 1 raised the plea of 
limitation ani denied the facts alleged by the 
plaintiff. The Munsif found the allegations 
of the plaintiff to be true aud he overruled the 
plea of limitation on the ground that article 
48 of the second schedule of the Limitation 
Act, which provides 3 years as the period of 
limitation for a suit of this kind, applied to 
the case, and that, as the suit had been 
brought within 3 yesrsfrom the date of 
cutting the crops and the removal thereof 
from the holding (though more than 2 years 
after that data), it was within time.” On ap- 
peal by the defendants, the learned Sabor- 
dinate Judge concurred in the finding of the 
Mansif on the facts and with regard to the 
question of limitation thus observed in his 
judgments :—“ In these cases persons having 
no concern with the lands yielding the crops 
in dispute are the tortfeasors, so art. 39 
appears to my mind to be applicable and arts. 
48 and 49 may apply to the removal of the 
crop itself.” As 3 years’ limitation is pro- 
vided by each of these articles, he held that, 
the suit was saved from limitation. 


On appeal by the defendants to this Court, 
the learned Judge, who decided the appeal, 
has, relyingyon the case of Mohesh Ohundra 
Das v. Hari Kar (1), held that the suit fell 
.within’article 83 of schedule IL of the Limi- 
tation Act, which allows 2 years for bringing 
such a suit, and, as it was bronght more than 
2 years after the date of the cutting and re- 
moval of the crops, he has held that the suit 
is barred by limitation. 
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The plaintiff has appealed from this judg- 
ment under section 15 of the Letters Patent. 

I think the view taken by the learned Judge 
of this Court is opposed to the decision of the 
Full Bench in the case of Mangun Jha v. 
Dolhin Golab Koer (2). I am of opinion that 
the view taken by the learned Subordinate 
Judge on the question of limitation‘is correct. 

In the last mentioned caze the defendants 
under colour of an order of the Criminal 
Court had wrongfully cut and carried away 
standing crops from the plaintiff’s lands. 
Similarly in the present case the defendant 
No. 1, who isa perfect stranger and not the 
landlord of the plaintiff, had obtained anorder 
for distraint in the name of a fictitious land- 
lord against a fictitious tenant; and under 
colour of that order had caused the standing 
crops on the plaintiff’s land to be distrained. 
This is not a case of‘illegal or irregular dis- 
tress (which I understand to mean distress 
in contravention of the provisions of law re- 
lating to distress) by the landlord, but by a 
perfect stranger. When, therefore, the de- 
fendants, under colour of such an order for 
distraint entered upon the lend of the plaintiff 
and cut the standing crops on it they clearly 
committed a pure act of trespass upon his land 
and when they took away the crops after 
they had been severed from the land, they 
wrongfully took away “specific moveable 
property.” It appears to me, therefore, that 
the fact of the so-called distraint in this case 
makes no material difference, and it is to my 
mind indistingnishable from the Full Bench 
case, at any rate so far as the ratio decidendi 
of that case is concerned. 

I do not think article 36 applies to this 
ease. The words of that article in the first 
column are ; “for compensation for any mal- 
feasance, or misfeasance or nonfeasance in- 
dependent of contract and not herein special- 
ly provided for.” I am inclined to think 
that the following passage in Stephen's Com- 
mentaries, 14th edition, vol. ILI, page 384, for- 
nishes a guide to the sense in which these 
words have been used in this article. That 
passage runs thus :—“ Personal actions are 
actions founded either on contracts or on torts; 
that is to say, they are either actions ex can 
tractu or actions ea delicto ; torts being wrongs 
independent of contract ; and being either (i) 
nonfeasances, or the omission of acts which a 
man was by law bound to do, or (it) misg- 
feasances, or the improper performance of 
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lawful acts or (iii) malfeasances, or the com” 
mission of acts, which were themselves un- 
lawful.” This view gains support from the 
fact that in article 40 of Act IX of 1871, 
which has been re-enacted in article 36 of 
Act XV of 1877, the words were “for com- 
pensation or any wrong, malfeasance, non- 
feasance or misfeasance, etc.” In the last 
mentioned Act the expression “ wrong” has 
been omitted on account of redundancy, the 
next succeeding words malfeasance, nonfeas- 
ance, or misfeasance, taken together denoting 
the same idea, and covering the same ground 
as is done by the preceding generic word 
“wrong,” and being in fact sub-divisions of 
the latter. There cannot, therefore, be any 
doubt that article 36 contemplates suits for 
compensation for all kinds of torts or wrongs, 
except those for which special provision has 
been made by other articles in the same Act. 
Articles 39 and 49 together with several other 
articles, to which it is not necessary to refer, 
fal) within this exception and for them a 
period of 3 years’ limitation has been provid. 
ed. In the same volume of the Commentaries 
at page 385, trespass is thus defined: 
“trespass ” where the plaintiff claims damages 
for a trespass vi et ar mts, t.e., for an injury 
accompanied with actual force, t.e., wrongful 
entry upon land or a wrongful taking and 
keeping of personal chattles ; “ trover” where 
the wrongful taking being ‘waived the plaintiff 
claims damages for the wrongful keeping or 
“ wrongful conversion.” 

Trespass may be committed by an entry on 
‘another’s’ and, t.e., trespass quare clausum 
fregit or by taking anothex’s goods (trespass 
de bonis asportatis). Conversion is an un- 
authorized act, which deprives another of his 
goods, and the essence of the wrong is the 
dealing with the use and possession of the 
goods of another adversely to him and in a 
manner inconsistent with his right of do- 
minion. 

It seems to me, therefore, that article 30 
of the second schedule of the Limitation Act 
corresponds to the first kind of trespass; 
article 48 and the first portion of article 49, 
which is “for other specific movable pro- 
perty or for compensation or wrongfully 
taking or injuring the same,” correspond to 
the second kind of trespass, or asportation 
(article 48 relating to trespass or asporte- 
tion, where the owner has no knowledge of 
the person, who has possession of the goods 
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and the first portion of article £9 relating to 
trespass or asportation where he has such 
knowledge) ; and the second portion of article 
49 corresponds to conversion. 

Tt the defendants, after entering on the 
plaintiff's land, had cut the standing crops 
and left them there, the wrong thus done 
would have been a trespass npon immovable 
property coming within article 39, the act of 
cutting the crops being an aggravation of 
the wrong committed by the bare entry on 
the land and calling for substantial damages. 
By the act of cutting the crops a portion of 
the immovable property (standing crop 
before it is severed from the land being mani- 
festly immovable property) is transmuted 
into specifie movable property, the right to 
which is vested in the owner of the land, 
albeit the transmutation is effected by the 
act of the tortfeasor. Suppose the tortfeasor, 
after he has cnt the crop, is prevented by 
the owner from taking it away and is expelled 
from the land, and a little while after, when 
the owner happens to be absent, a third 
person comes in and takes the crop away, the 
taking of the crop by the third person would, 
in that case, clearly amount to “ wrongfully 
taking away specific movable property.” 
Why should the removal of the crop by the 
tortfeasor himself, soon after he has cut the 
same, be avy the less wrongful taking away 
of “specific movable property?” Indeed, 
the character of movable property is im- 
pressed onthe crop the moment it is severed 
from the land. Why should the personale, 
so to say, of the appropriator cause any dif- 
ference in the character of the property ? 
Why should the period of limitation in the 
former case be 3 years, and in the latter case 
2 years? It 18 possible that the framers of 
article 49 had notin their minds the case 
now in hand, but that is no reason why we 
should not apply that article to it, if the or- 
dinary and natural meaning of the words used 
fairly warrant its application. It seems to 
me, therefore, that the subsequent act of 
carrying away the severed crop is inthe words 
of article 49, “wrongful taking Sway specific 
movable property and falls within the first 
portion of that article. It does not fall under 
article 48, because the owner has from the 
beginning knowledge of the person, who has 
possession of the goods. 

Iam of opinion, therefore, thatthe suit 
falls partly under article 39 and partly 
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under article 49, and 3 years being the 
period of limitation in each case, it is not 
barred by limitation. 

For these reasons, the appeal ought to be 
decreed, the judgment appealed against set 


aside and the judgment and decree of the. 


Court of Appeal below restored. 

I regret very much I am _ constiained to 
differ from the learned Chief Justice in this 
case, 

Appeals dismissed. 


CALCUTTA HIGH COURT 
REGULAR Crvin APPEAL No, 443 or 1906 
December 14, 1908. 

Present: ~—Mr Justice Sharfuddin and 
Mr. Justice Coxe. 

NIN TARINI DEBI—Ossacror— 
APPELLANT 
UE) Als 


KRISHNA GOPAL BAGCHI axp OTHERS 


PRTitioNeRS—RESPON DENTS. 

Will, form of—Legal declaration of testator-—Test— 
Revocability—Construction, rule of. 

No technical words are necessary for a Will. 

It is immaterial what the form of a document may 
be, but if it embodies the legil declarations of the 
intentions of the testator with respect to his propelty, 

< which he desires to be carried into effect, after lng 
death, it ig a Will 

In ascertaining whether a document isa Will, ono 
of the tests is to ascertain whether the document is 
revocable or not The irrevocability of a document 
18 perfectly inconsistent with its being a Will. 

Sita Koer v. Deo Nath,8C W N 614, followed. 

Ram Mons v. Ram Gopal, 12 C. W. N 942, referred 
to. 

The rule of construction in a Hindu ao» in an 
English Will is to to try and find out the meaning of 
the testator, taking the whole of the document to- 
gether ; and to give effect to this meaning In apply- 
ing the above principle, Courts of Justice in this 
country ought not to judge the language, used by a 
Hindu, according to the artificial rules, which have 
been applied to the language of people who live under 
a different system of law, and in a different state of 
society. h 

Appeal fromthe decreeof S. N. Huda, Esq., 
District Judge of Pabna, dated September 
6, 1906. 

Babus Pawarka Nath Ohuckerbutty and 

_Romakonta Bhattacharya, for the Appellant. 

Babu Gopal Chandra Sarkar, Mohini Mohun 

_OhuckerLutty and Devendra Nath Bagchi for the 
Respondents. 

Judgment —This is an appeal against the 
order of the District Judge of Pabna, dated 


“the 6th of September 1906, granting Letters 
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of Administration with the Wil annexed 
to one Krishna Gopal Bagchi. The facts 
of the case are that one Ram Chandra 
Sarma Talapatra had four daughters and one 
sou. The youngest daughter was named Sri- 
mati Trailokhatarini Devi. She was unmarri- 
ed when a certain document, which is Exhibit 
I in this case, was executed by the deceased 
Ram Chandra Sarma Talapatra. His other 
three daughters had already been married 
at the time, and were living with their 
respective husbands. Exhibit No. 1, which 
is propounded by the petitioner as the Will 
of the deceased Ram Chandra, was executed 
in 1296 when the deceased was about 60 
years of age. Exhibit I is styled in the 
document itself a sambandha-nirnaya patra 
and is inthe form ofa letter addressed to 
Ratanmoni Debi, an aunt of Krishna Gopal 
Deb Sarma Bagchi. The expression samban- 
dha-nirnaya gaira means a matrimonial 
arrangement deed. This letter informs the 
addressee that the writer has settled the ' 
marriage of this daughter with Krishna 
Gopal on condition that Krishna Gopal shall 
after the marriage live in the writer’s family 
dwelling house at Patul, and that on the 
demise of the writer and his legally married 
wife, Krishna Gopal shall be entitled to, 
and be in possession of, all the movable 
and immovable properties left by him. 

The above document appears to have been 
attested by three witnesses, namely, Hurish 
Chundra Bhowmik, Panchanan Sarma 
Talapatra, and Lakshmi Kantha Sarma 
Talapatra. Tho first two are said to be 
dead and the last has been examined as a 
witness for the petitioner. The objectors to 
the application are three, namely, Peary 
Mohan (son of the first danghter of Ram 
Chandra) Din Tarini Debi (his third daughter) 
and Debendra Narain Mozumdar (a son of 
the second daughter). It is admitted by 
the objectors that Ram Chandra executed 
a sambandha-nirnaya patra—a little before 
his youngest daughter's marriage; but it 
is said that the document propounded by 
the applicant is not the one that was so execut- 
ed, and that even assuming the document to 
be genuine, it cannot operateasa Will. It 
is only the objector No. 2, namely, Din 
Tarini Debi, who now appeals to this Court, 
and the grounds taken before us are identi- 
cally the same as were taken in her peti- 
tion of objection, dated 20th of April 1906, ` 
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Before dealing with the proper inter- 
pretation of the deed in question, we will 
dispose of the appellant's allegation that 
the document, Exhibit I, is not the one that 
was executed by Ram Chandra before his 
youngest daughter's marriage. It is urged 
on behalf of the appellant that it is not 
customary for such a document to be attested 
by witnesses. This no doubt is true, but 
in this connection we must not lose sight 
of the fact that the intending bridegroom 
was a young man in poor circumstances, 
who expected to improve his pecuniary 
circumstances -by his marriage with the 
daughter of an old man, who was in po- 
sseasion of some properties. Witnesses say 
that it was Krishna Gopal himself who 
desired that the document should be attested 
by witnesses. We think that Krishna 
Gopal’s anxiety to secure attestation of 
witnesses was nothing but natural. That 
he should want to make his position pecu- 
niarily better by securing a deed, which 
could be used to his own benefit, is con- 
sistent with his poor and straitened cir- 
cumstances. He was in fact induced to 
marry Ram Chandra’s youngest daughter 
by the hope of getting all the properties 
that Ram Chandra might leave after his 
death. It is urged on behalf of the appellant 
that no witness attested the document that 
was really executed by Ram Chandra, and 
that the document propounded is not the 
document that was executed,in other words, 
it is alleged that this is a forged document 
and that two dead men’s names have been 
forged as attesting witnesses. This document 
was executed in 1296, which corresponds to 
1889 A. D. The application for Letters of 
Administration was made in 1906, that is 
to say, seventeen years after execution. 
Two of the witnesses are said to have died 
during this interval. Itis evidently not at 
all improbable that two of them should die 
during this period. If this were a forged 
document, as is alleged, it would have been 
the easiest thing possible to secure its 
attestation by three living persons instead 
of forging the names of two men, who are 
said to have died, thus weakening the case 
by having only one witness to attest the do- 
cument. A forger always takes good care 
to remove all suspicions; but here, if we 
accept the theory of forgery, we find the 
applicant relying on the slender testimony 
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of one single wituess. lf we are to accept 
the evidence of Lolit Mohan Talapatra, 
witness No. 2 for the objector, we should 
hare to find that the signature of Lakshmi 
Kantha Talapatra has also been forged 
This witness on seeing the deed in question 
says.— The signature in this deed is not 
that of Lakshmi Talapatra.” But we find 
that Lakshmi Talapatra, witness No. 1 for 
the applicant, on seeing Exhibit N6. 1, says 
“This bears my signature.” Jf Lakshmi 
Kantha Talapatraisa creature ofthe applicant 
and has given false evidence in attesting 
as his own a signature which is not his, it 
is surprising that, if he was prepared to 
go so far, he should hesitate to put his 
signature on the deed and attest it as his 
own. i 

We find from the evidence of Lolit Mohan 
witness No. 2 for the objector, that he is 
not. prepared to swear that Ram Chandra’s 
signature on the deed is not genuine. He 
says that he has seen Ram Chandra sign 
his own name, but he adds, “It is difficult 
for me to say whether it is Ram Chandra’s 
writing or not.” Although at another place 
he says “Ido not know whose signature it 
bears. It does not seem to mo to be Ram 
Chandra’s signature.” Theevasive mannerin 
which he gave the above answers indicates the 
signature to be that of Ram Chandra’s. 
Lakshmi Kantha Talapatra, witness No. 1 for 
theapplicant, who is one of the attesting wit- 
nesses and also Harish Bhowmik, also an 
attesting witness, were present at the 
marriage assembly— (vide deposition of 
Shama Charan Roy, witness No. 1 for the 
objector). These two men must be either 
relations or friends of the parties contracting 
the marriage, and it is not at all surprising 
that they should also be present at the 
time of the execution of Exhibit I and being 
present itis very likely that they should 
have been asked by Krishna Gopal to attest 
the deed. According to the applicant’s 
case, Exhibit I was written by Abhoya 
Gobinda Chuckerbutty, who has been ex- 
amined by him, and according to ethe objec- 
tor’s case the patra that was executed was 
written by Denabumdhoo Chuckefbutty, 
who has not been examined by the objector, 
as itis alleged that he is dead. It again 
appears from the evidence of Lolit Mohan 
Talapatra that at the time of ‘the execution 
of the sambandha-nirnaya patra there were 


“Vol. 1) 
DIN TARINI DEBI V. KRISHNA GOPAL. 
“present Panchanan Talapatra, ` and Harish 
Bhowmik along with some other people. 
“ When the presence of these two men at the 
“time of the ‘execntion of Exhibit I is 
admitted, there is no reason to suppose that 
‘they did not attest that document, when 
“so asked. For the above reasons, we are of 
‘opinion that Exhibit Tis the document that 
was executed as sambandha-nirnaya patra 
by Ram Chandra. ' ké 

The next point urged is that conceding 

“Exhibit 1 to be the patra executed by the 
deceased, it cannot operate as a Wil. 
‘ The definition of the expression “ Will,” as 
‘given in the Probate and Administration 
Act (V of 1881) and the Indian Succession 
Act, (X of 1865) is “the legal declarations 
of the intentions of the testator with 
respect to his property, which he desires to 
be carried into effect after his death.” 

The important passage in Exhibit I, 
which corresponds with the above définition, 
is “and on the demise of me, and of my 
legally married wife he (Krishna Gopal) 
shall be entitled to, and be in possession of, 
all the movable and immovable properties 
left by me.” The above passage is a clear 
indication of the wishes of Ram Chandra 
with regard to such of his properties as may 
be left by him. It is contended on behalf 
of the applicant that Exhibit I is not in 
the form of a Will, and that the form- in- 
dicates that the document could not have 
been intended to be testamentary, and that 
the name of the document itself is against 
such a supposition. There is no doubt that 
the passage- quoted’ above shows the 
testamentary wishes of tho -deceased. Ac- 


cording to a very learned anthority on. 


Hindu Law, theform ofthe Will is immaterial, 
(Mayne on Hindu Law andUsage). Petitionsad- 
dressed to officials or answers to official enquiries 
have been held to amount to Wills: Mahomed 
Shumsool Hooda v. Shewkram (1), Hurpershad 
v. Sheo Dyal (2), Kalian Singhv. Sanwal Singh 
(3), Haidar Ali v. Tasadduk Rasul Khan (4), 
Balbhaddar Singh v. Sheo Narain Singh (5). 

No techisical words. are necessary for a 
Will. „The rule of construction in a Hindu 
as in an English Will, is to try and find out 
the meaning of the testator, taking the 

(D) L R 21.4.7, 22 W. B. 409; 14 B. L. 226. 

(2) 26 W R. 55, L. R. 3 1. A. 259. 

(8) 7 A. 163. 

(4) 18 C. 1; L. R. 17 1. A. 82. 

(5) 27 0. 344; L, R. 26 1 A. 104, 
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whole of the document together, and ‘to give 
effect to its meaning. Tn applying the above 
principle Courts of Justice in this country 
ought not to judgethe language used by a 
Hindu, according to the artificial rules, 


‘which have been applied to the language 


of people, who live undera different system 
of law, and in a different state of society. In 
the caseof Ram Moni Dasi v. Ram ‘Gopal Shaha 
(6), it was heldthatadocument, which contains 
directions regarding the executant’s property 
after his death, which in certain circum- 
stances may be revoked, is a Will. A 
perusal of that case shows that the intentions 
of the testator in it were almost exactly . 
the same asthose of Ram Chandra in the 
present case. It was a case, in which the 
wishes of the testator were embodied in a 
document styled niumputra and ekar, For 
the above reasons we hold that it is im- 
material what the form of a document 
may be, but if it embodies the legal 
declarations of the intentions of the testator 
with respect to his property, which he desires 
to be carried into effect after his death, it 
is a Will. We find that in this case the 
testator’s desires, with regard to his pro- 
perties that may be left after his and his 
wife’s death, are fully expressed in the passage 
in Exhibit I quoted above. 

lt is important to note here that, Exhibit 
1 does not specify the properties bequeathed, 
it only says that Krishna Gopal - will be 
entitled to anything that might be left after 
the death of Ram Chandra and his wife. 
Ram Chandra could have dealt with the 


“properties that he had in any manner he 


might have liked notwithstanding the exe- 
cutionof Exhibit I. If he could have so dealt 
with the properties, he could have made 
Exhibit I infrnctuous. This document 
which, as has been observed, is not addressed, 
to Krishna Gopal, had no binding effect on 
the testator; and he was, therefore, free to 
revoke it. That being so, the document in 
question operates as a Will. Weare sup- 
ported in the view that we have taken, by the 


- case of Mussammat Sita Koer v. Deo Nath Sahay 


(7), where it was held that in ascertaining 
whether a document is a Will one of the 
tests is to ascertain whether the document 
is revocable or not. The irrevocability of a 
document is perfectly inconsistent with its 


(6) 12 C. W N. 942. 
(7) 8 O. W. N. 614, 
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beinga Wil. We bave shown above that 
the document in question was revocable and 
we, therefore, hold that it is a Will. 

It has beencontended on behalf of the appel- 
lant that at thetimeof the execution of Exhibit 
I, it was impossible to say whether Ram 
Chandra’s wife was going to survive him 
or not, and in case of the survival of the 
wife, she was given, under the terms of 
Exhibit I, only a life-interest. But the fact 
that the legacy to Krishna Gopal was 
‘postponed, until the death of the testator’s 
wife, does not make the document any the 
less a Will. in this connection we may 
refer to Ram Mont Dasi v. Ram Goral Shaha 
(6) already quoted, as well as to section 106 
of the Indian Succession Act (X of 1865). 

For the above reasons, we'hold that the 
judgment of the learned District Judge is 
correct in holding that Exhibit I operates 
asa Will. 

We, therefore, dismiss this appeal with 
costa. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Ormar Revision No. 242 or 1908. 
Present :—Mr. Justice Rampini and Mr. 
Justice Sharfuddin. 
DASARATHI MAHAPATRA AND OTHARS— 
AOCUSED—PETITIONERS 
versus 
RAGHU SAHU—COMPLAINANT—OPPOSITE 

` PARTY. 

Penal Code (Act XLV of 1860), ss. 141, 147— 
Rioting—Common object—No eæpess but clear find- 
ing—No contest as to common object mm Lower Oourts. 

Where in a case of rioting the common object 
was stated in the charge to be to enforce a right, 
or supposed right and there waa no contest in the 
lower Courts as to the common object and the 
Courts below, therefore, did not disonss this 
question and came to no express finding in so 
many words on this point : OF ana 

Held, thatit was clear thatthe lower Courtsimpliedly 
found that the common object was as stated in the 
charge and that the accused have not been prejudiced 
and the conviction is right. 

Sabir v. Queen-Kmpress, 22 O. 2786 and Poresh Nath 
` Sircar v. Emperor, 33 C. 295, distinguished. 

Criminal Rule against the order of the 
District Magistrate of Balasore, dated Feb- 


ruary 27, 1908. 
Mr. Monnier, Counsel, and Babu Bidhu 
Bhusan Ganguli. for the Petitioners. 


Babu Dasarathi Sanyal, for the Opposite 


Party. 
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Judgment, This is a Rule to show cause 
why the conviction of, and sentences passed 
on, the accused should not be set aside. 
The accused have been convicted under 
section 147 of the Indian Penal Code of 
rioting, and sentenced to undergo rigorous 
imprisonment for a month and to pay a 
fine of Rs. 20. They have been found to 
havb attacked the complainant and others, 
while cutting their paddy. The accused 
party were about 30 in number. This 
complainant was beaten and wounded and 
taken to the thana in a dhul. 

The main question debated in the lower 
Courts was as to the possession of the land. 
Both the Courts below found that the 
complainant had been in possession of the 
land since 1905. His predecessor-in-interest, 
that is, his father-in-law, had obtained a 
decree in the Civil Court and had been 
put in possession of the land by the Civil 
Court, and an under-raiyat, named Shibo 
Jana, who had heen in actual possession 
till then, had gone out and the complainant’s 
father-in-law and the complainant had been 
ever since in direct possession and cultiva- 
tion. The accused had, therefore, no pos- 
sible right to interfere with the complainant 
when cutting the paddy. They have been 
rightly convicted of an offence under section 
147 of the Indian Penal Code. : 

The learned counsel for the petitioner 
impugns the conviction on technical grounds, 
the principal of which is that there ia no 
finding in the judgments of the lower Courts 
as to the common object of the unlawful 
assembly. He relies on the rulings in the 
cases of Sabir v. Queen-Hmpress (1) and 
Poresh Nath Strcar v. Emperor (2), as authori- 
ties for holding that this is essential. The 
charge in this case was, however, properly 
drawn. The common object was therein 
stated to be to enforce a right or supposed 
right. Now there was no contest in either 
of the lower Courts as to the common object. 
Nobody ever contended that the common 
object of the assembly, if any, was not to 
enforce a right or supposed eight. The 
lower Courts have, therefore, not discussed 
this question, and have come to no ‘xpress 
finding, couched in so many words, on this 
point, but it is clear that they both impuiedly 
have found that the common object of the 

(1) 22 0. 276. 

(2) 33 C. 295. 
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unlawful assembly was as stated in the 
charge. mo 

In the case of Sabir v, Queen-Empress (1) 
it is only said that “there should be a clear 
(not an express) finding as to the common 
object,” and the reason for the expression 
of opinion was that in that case there were 
two possible common objects of the assembly, 
and it was not apparent which of them had 
been accepted by the Judge and the Jury. 
In the case of Poresh Nath Sircar v. Emperor 
(2), according to Ma. Justice Mookerjee, the 
judgment of the Magistrate contained no 
finding what the common object of the 
assembly was, and the facts found by the 
Sessions Judge completely negatived the 
common object set out in the charge, which 


it is pointed out, was not stated with due, 


precision. The accused were, therefore, 
held to have been prejudiced. The facts of 
the present case are very different. As has 
been already explained, there is no defect 
in the charge. It was never contended that 
the common object of the assembly was or 
could be other than that set ont in the 
charge. No plea on the point was raised in 
either of the lower Courts, and from the 
judgments of both Courts it is clear that 
they fround the common object of the 
assembly to be the same as stated in the 
charge. The accused have in no way been 
misled or prejudiced. 

We discharge the Rule. The petitioners 
must be remanded to jail to undergo the re- 
mainder of their sentences. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
Seconp Crvin Appeat No. 1354 or 1907. 
April 5, 1909. 

Present:—Sirv John Stanley, Kt., Chèf 
Justice, and Mr. Justice Banerji. 
Musammat HAMIDUNNISA. BIBI—PLAINT- 
IFF-—~—APPELLANT 

AN VETEUS 
Musanmmat NAZIRUNNISA BIBI AND 


ANOTHER—-DEFENDANTS— RESPONDENTS. 

Fraudulent transfer—Evidence-—-Onus — Mere living 
of the transferor and tiansferee together for tuo years 
before the execution of the deed does not give rise toa 
presumption of fraud, 

Where a Muhammadan wife sued fora declaration 
that a certain transfer made by her husband in 
favour of his second wifo was fraudulently made to 
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defeat her claim for dower, held, that the burden 
of proof that the transfer was fraudulent lay on the 
plaintiff. The mere fact that the husband and tho 
second wife did live together peaceably for two 
years preceding the date of transfer .did not justify 
tho inference that the transaction was colourable. 

Second appeal from the decifion of the 
District Judge of Allahabad, dated the 3rd 
of June 1907. ; 

Facts— One Mir Ali Jawad had two 
wives—-Hamidunnisa and Nazirunnisa. Ha- 
midunnisa brought a suit for her dower 
debt on December 1, 1904, and obtained a 
decree on the 2nd of February 1905. In the 
meantime Ali Jawad transferred his whole 
property to his second wife, Nazirunnisa, in 
cousideration of her dower, on the 6th of 
December 1904.” Hamidunnisa attached the 
same property in execution of her decree. 
Nazirunnisa filed an objection, and her ob- 
jection was allowed by the Court executing 
the decree. The plaintiff, Hamidunnisa, 
thereupon brought this suit for a declaration 
that the transfer of the 6th of December 
1904 was fraudulent and collusive. The 
Subordinate Judge dismissed her suit. On 
appeal the District Judge confirmed the de- 
cision of the Court of first instance. The 
plaintiff appealed to the High Court. 

Abdul Majid, for the Appellant, 

Tej Bahadur Sapru, for the Respondent. 

Judgment.—The facts of this case suffi- 
ciently appear in the order of this Court 
of the 8th of January 1909. On thé hearing 
of the appeal we thought it necessary to refer 
to the Court below for determination of cer- 
tain issues, and accordingly the two following 
issues were referred, namely, (1) Whether the 
transfer of the 6th of December 1904 was a 
real transaction or merely colourable? and 
(2) Was the defendant Nazirunnisa a trans- 
feree of the property comprised in that 
transfer in good faith? 

The transfer of the 6th of December 1904 
was made by the husband of the parties in 
satisfaction of the dower debt of the defend- 
ant Nazirunnisa, stated to amount to 
Rs. 20,000. In the plaint the plaintiff alleged 
that this amount was not the true amount 
of the dower, but that the dower of Nazir- 
unnisa was only 500 dirhams, equivalent to 
about Rs. 107. It has been found by the 
Courts below that Rs. 20,000 was the amount 
of the defendant’s dower. The lower ap- 
pellate Court found that the transfer in 
question was a real transaction and not co, 
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lourable, but upon the second question the 
learned Judge came to the conclusion that if 
the burden of proving that the transfer in 
question was made in good faith lay upon 
the defendant, she had failed to prove the 
bona fides of the transaction. In an earlier 
part of the judgment the learned District 
Judge says that if the onus of proving the 
mala fides of the transaction lay on the plaint- 
iff, he could be obliged to hold that she 
had failed to prove that Nazirunnisa had 
obtained the transfer in bad faith. The 
question then is whether the learned Judge 
was right in throwing the onus of proof 
upon the defendant. We are of opinion that 
he was clearly in error in so doing, A 
plaintiff, who comes into Court and alleges 
fraud, must prove the fraud. In this case 
there being no evidence in proof of the al- 
leged fraud, the plaintiff’s claim was properly 
dismissed. We may moreover point out that 
the inference of fraud which was drawn by 
the lower appellate Court is not justified by 
the facts. The learned Judge gays that the de- 
fendant could not have taken the property 
in good faith because she has been living 
with her husband most peaceably for at 
least two years preceding the date of the 
transfer in her favour. His inference is that 
because the husband and wife were living 
peaceably for two years prior to the transac- 
tion, they must have “combined to frustrate 
the object for which the first wife had ob- 
tained a decree against her husband.” 

From the mere fact that the defendant and 
her husband were living peaceably together, 
it cannot be inferred that the transfer made 
by the husband to satisfy the dower debt 


was a collusive transaction, as the learned. 


Judge seems to think. In view, bowever, of 
the finding that the plaintiff had failed to 
prove that the defendant transferee took the 
property in bad faith, the claim of the plaint- 
iff was bound to fail. We, therefore, dis- 
miss the appeal with costs including fees in 
this Court on the higher scale. 
Appeal dismissed. 


* MADRAS HIGH COURT. 
CRIMINAL Revisrox Oase No. 293 or 1908. 


Crumnat Revisios Perition No. 198 or 1908. 
November 6, 1908. 


Present —Mr, Justice Wallis and Mr. Justice 
Pinhey. 


SWAMINATHA CHETTLAR AND AxN- 
OTHER—A.CCUSED~—-PETITIONERS 


VETEUS . 
ANNAMALAI CHETTIAR—COMPLAINANT— 
RESPONDENT. 


Ci minal Procedure Code (Act V of 1598), əs. 179, 
1S1 (2)—Jurtediction of Criminal Court—Falsification 
of Accounta—Criminal Breach of Trust—Penal Code 
(Act XLV of 1860), 88. 409, £77 A. 

The offence under section 477 A., I.P.0., is com- 
plete when accounts are falsified with intent to 
defraud; and a person accused of falsification of 
accounts cannot be said to be accused “by reason of 
any consequonce which has ensued ” within the mean- 
ing of section 179, Criminal Procedure Code Conse- 
quently only that Court within whose jurisdiction the 
offence has been committed is competent to try it. 

An offence under sectaon 409, I P.C., can bo tried 
by œ Magistrate if the property has been received or 
retained within his jurisdiction. 

Petition for the revision of the order of the 
Ist Class Sub-Divisional Magistrate, Devacota, 
in Registered Case No. 1 of 1908. 

My. P. Subramanaya Iyer (for Mr. P. R. 
Sundara) and Mr. K. Srintvasa Iyenger, for 
the Petitioners. 

Public Prosecutor, for the Crown. 

Mr. V. Krtshnaswamt Iyer and Mr. C. F. 
Ananthakrishna Iyer, for the Respondent. 

Order._The facts were as follows:—On 
the 18th January 1908, the Ist accused, a 
Nattu Kotai Chetty, was arrested at Arun- 
thangi by the Sub-Magistrate of that place 
on receipt of a wire from the complainant, an- 
other Naitu Kottai Chetti, charging him with 
committing breach of trust in respect of a 
lakh of Rupees. The fact of the arrest 
was duly communicated to the complainant 
by the Sub-Magistrate by telegram and the 
following day the complainant turned up and 
gave a deposition promising to file a com- 
plaint on the following Monday after ex- 
amining his accounts in Madura. 

On the 22nd June 1908, the promised, 
complaint was duly filed charging the Ist 

“accused and his father with offences under 
sections 477 A and 409, I. P. ©., committed 
at Rangoon. It-is unnecessary for us to detail 
further irregularities perpetrated by the 
Magistracy at subsequent stages as they are 
irrelevant to the question before us and will 
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no doubt be taken due notice of by the 
District Magistrate of Tanjore. 

Suffice it to say that the complaint “was 
ultimately forwarded to the Devacota First 
Class Snb-Divisional Magistrate, whose order 
of the “th July 1908 we are now asked to 
revise. g ; 

We very much doubt if the Devakota 
Magistrate has any jurisdiction in respect of 
the offence under section 477 A, Indian 
Penal Code; section 279, Criminal Procedure 
Code, only applied when a person is accused 
of the commission of any offence by reason 
of anything which has been done, and of any 
consequence which has ensued. The offence 
under section 477A is complete when 
accounts are falsified with intent to defraud 
and it is not apparent how a person accused. 
of falsification of accounts can be said to be 
accused by reason of any consequence which 
has ensued within the meaning of the section. 

We are of opinion, however, that the 
Devakota Magistrate may have jurisdiction 
to deal with the offence under section 409, 
I. P. C., if it can be proved that the property 
embezzled has been received or retained in 
Devakota, vide section 181 (2), Criminal 
Procedure Code, in spite of the irregularities 
previously committed, for the Devakota 
Magistrate unlike the Arunthang: Sub- 
Magistrate, is empowered to act under section 
190, Criminal Procedure Code. 

Under the circumstances, we do not con- 
sider it necessary to interfere at this stage, 
though the allegation that the property has 
been brought to Devakota is apparently based 
on the merest surmise. 

Petition returned. 





ALLAHABAD HIGH COURT. 
Seconp Orvin APPEAL No. 154 or 1908. 
March 26, 1909. 
Present.--Sir John Stanley, Kt., Chief 
Justice; dnd Mr. Justice Banerji. 
NAND RAM—Deirexnant-—APPBLLANT 


versus 
- MANGAL SEN AND ANOTHER-—PLAINTIFFS—-. 
RESPONDENTS. 


Hindu aw—Mitakshara-—Ancestral movable 
property—Father’s power of alienation—Gyft to one son 
to the exclusion of the other—KEacluded sows right to 
clam partition of sammovable as well as movable 
ancestral estate 

In ajoint Hindu family governed by the Matak- 
share School of Law, a father is not entitled to alien- 
ale, from vindictive motives, tho ancestral movablo 
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property by way of gift in favour of his one son to 
the exclugion of the other son. The excluded son has 
a right to clam partition of such movable property 
after such gift. Raja Ram Tewary Luchian Perehad, 
8 W. R. 15; „Lakshman Dada Naik v. Ram Ohandra 
Dada Naik, 1 B 561; Jugmehandas Mangaldas v. 
Sır Mangaldas Nathubhoy, 10 B 628, referred to. 


Second appeal from the decision of the 
District Judge of Aligarh, dated the 26th of 
November 1907. 

Durga Charan Banerji (with him Gulz.at 
Lal), forthe Appellant. 

Satish Chandra Bauerji, for the Respondent. 


Judgment —In the snit ont of which 
this appeal has arisen the plaintiff, Mangal 
Sen, sued his father Kewal Ram and his 
minor brother Nand Ram for partition of the 
joint family property including both mov- 
able and immovable property. The lower 
appellate Court, as also the Court of first 
instance, decreed the plaintiffs’ claim. An 
appeal has been preferred and the only 
question which has been pressed in argument 
before us in the appeal is in respect of the 
order for partition of the movable property. 
In the defence which was filed to the suit the 
defendants alleged that Kewal Ram gave 
away the whole of the movable property of 
the family to his son Nand Ram and that, 
therefore, the plaintiff could not have parti- 
tion of the movable property. It has been 
found by the Court below that the mov- 
able property sought to be partitioned was 
part of the joint family property and that 
the gift which was made by Kewal Ram to 
his son Nand Ram was made not from affec- 
tion but from vindictive motives, namely, to 
punish the plaintiff on account of alleged 
misconduct on his part. The lower appellate 
Court finds that the gift was not made out 
of affection but “on the motive of dealing re- 
tribution” to the plaintiff. We have to see, 
therefore, whether the father was entitled 
under the circumstances to make a gift of the 
movable property of the family to one son 
to the exclusion of the other. 

The question of the right of a father in a 
family governed by the Mrtakshara law, by 
which the parties here are governed, to dis- 
pose of movable property in favour of one 
son to the exclusion of the other sons hag 
been considered in a number of cases. We 
need only refer to a few of the leading 
authorities on the subject. In the case of 
Raja Ram Tewary v. Luchman Pershad (1) 

(1) SW, R. 15. 
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the question was considered and it was de- 
cided that according to Mitakshara law a son 
acquires by birth a right in ancestral proper- 
ty and bas a right during his father’s life 
time to compel the partition of such ‚property; 
that the father cannot without the consent of 
his son sabenate such property except for 
sufficient cause and that the son may not 
only prohibit the father from so doing but 
may sne to set aside the alienation if made. 
In delivering the judgment of the Court 
in that case Sir Barnes Peacock, C. J., at 
p., 20, observes. It is clear then that the son 
by birth alone acquires a right in ancestral 
property and that he has a right during his 
father's lifetime to compel a partition of ‘such 
property; that the father cannot without the 
consent of the son ahenate such property 
except for sufficient cause, and that the son 
may prohibit the father from so doing, It 
has been held that the son has not merely 
the right to prohibit but that he may sue to 
set aside the alienation if made.” No distinc- 
tion it will be observed is here drawn between 
movable and immovable property. 

: The same question came before the Bombay 
High Court in the case of Lakshman Dada 
Naik v. Ram Chandra Dada Nak (2). There 
after a review of the authorities it -was held 
that a Hindu governed by the Mutakshaia 
law, who has two sons undivided from him 
cannot, whether or not his act be regarded as 
n gift or a partition, bequeath the whole or 
almost the whole of the ancestral movable 
property to one son to the exclusion of the 
other. In delivering the jndgment of the 
Court in that case Melvill, J., observes 
“ From the above authorities we come to the 
conclusion that it was not within the power 
of Dada Naik (¢¢., the father), whether his 
act be regarded in the light of a gift or of a 
partition, to bequeath the whole or almost 
the whole of the ancestral movable property 
to one son and virtually to disinherit the 
other.” This case came before their Lord- 
ships of the Privy Council on appeal and at 
ihe hearing it was conceded by the counsel 
for the parties that according to the Mttak- 
shara law a father cannot by Will make an 
tinequal distribution of ancestral property, 
whether movable or immovable between 
his sons. The question was also considered 
in the case of Jugmohandas Mangaldas v. 
Sú Mangaldas Nuthubhoy (8) in an appeal 

(2) 1 B. 561, (3) 10 B, 528, 
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from a decision of Scott, J., who held that 
whether the law of tho Mayukha applies or 
the Mitakshara a son is entitled to demand 
partition of movable as well as immovable 
property in his father’s lifetime. The 
learned Judges who heard the appeal upheld 
the decision of Scott, J., and held that there 
was no distinction between movable and 
immovable property as regards the right of 
a son in an undivided family governed by the 
Mitakshara law to partition in the lifetime 
of the father. 

We think that in view of these authorities 
it is clear that unless a case be brought 
within the exceptions mentioned in the 
Mitakshara there is no distinction as regards 
the right to partition between movable and 
immovable property. We, therefore, must turn 
to the Mitakshara to see whether or not in 
this case the father was justified in making 
a gift of the movable ancestral property to 
one son 50 as to exclude from partition there- 
in the other son. We find from a reference to it 
that property whether movable or immovable 
in the paternal or ancestral estate is by birth 
but that a father has independent power in the 
disposal of effects other than immovables for 
indispensable acts of duty and for the pur- 
poses prescribed by texts of law (see chapter I, 
section 1 paragraph 27). The purposes prescrib- 
ed by texts of law are gift through affection, 
support of the family, relief from distress, 
and so forth. If the gift of the movable 
property in this case had been made to the 
defendant Nand Ram through affection, dif- 
ferent considerations would arse from those 
which we have to consider. It is clear from 
the finding of the lower appellate Courts 
that the gift of the movable property was 
not made to Nand Ram ont of affection, but 
for the purpose of punishing the other son 
and from vindictive feelings, That is the 
finding of the lower appellate Court which we 
must accept in second appeal. In view of 
this finding we cannot say that the gift was 
one which comes within the purposes men- 
tioned in the paragraph of the Mitekshara, 
which we have quoted, for which 4 father may 
dispose of movable property and in this 
view it seems to us that the Court below 
rightly decreed the plaintiff's claim for 
partition of the movable property. 

We. therefore, dismiss the appeal with 
costs, 

Appeal dismissed, 
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“URIMINAL Reviston Case No. 295 or 1908. 
(Cronan Reviston Prrrrion No. 194 or 1908). 
4 September 17, 1908. i 


Present :——Myr. Justico Munro and Mr. Justice 
. Pinhey. 
G. PADMARAJU PANTULU—Acovssp—— 
PETITIONER 
versus 
S. S. VENCATRAMANA IYER—Cou- 
PLAINANT—OOUNTER—PRTITIONER. 

Penal Code (Act XLV of 1860), 8s 499, 500-—Defama- 

tion— Defamatory questions put at the instance of 
accused ma Criminal Case—Privilege. 
" Defamatory questions put to a witness at the in- 
stance of an accused person in a criminal trial are 
privileged and donot render the acoused hable to 
be prosecuted for defamation under section 600, In- 
dian Penal Code. 

Dawkins v. Lord Rokeby, L. R.8 Q. B, 255, Sulli- 
tan v. Norton, 10 M 28, Manjaya v. Sesha Shetti, 11 
M. 477, Hayes v. Christian, 15 M 414, Queen- Em press 
vy Govinda Pillay, 16 M. 285, In the mattea of 
Alvaja Naidu, 30 M. 222, followed. 

Petition for the revision of the order of the 
Presidency Magistrate, George Town, dated 
the 6th May 1908. 

Mr. K. Govinda Menon, for the Petitioner. 

Mr. Sandara Iyer, for the Counter-Petitioner. 

Order. The complainant was being 

cross-examined by the accused’s Vakil in a 
Small Cause suit. The Vakil at the instance 
of the accused asked the complainant whether 
he had not been prosecnted for a criminal 
offence. The complainant, therefore, brought 
a charge of defamation against the accused 
under section 500 of the Indian Penal Code. 
A preliminary objection was taken before the 
Magistrate that the action of the accused was 
privileged, but the objection was overruled. 
Hence this revision petition by the accused. 
- The principle of English Law is that “no ac- 
tion of libel or slander lies whether against 
judges, counsel, witnesses or parties for words 
written or spoken in the ordinary course of 
any proceedings before any Court or tribunal 
recognized by law ”— Dawane v. Lord Rokeby 
(1). If the present question were arising for 
the first timg we might hesitate to apply the 
above principle in the face of section 499 of 
the Indian Penal Code. The principle, 
however, has been acted upon by this Court 
in a series of decisions—Vide Sullivan v. 
Norton (2), Manjaya v. Sesha Shetti (3), 
Hayes v. Christian (4), Queen-Hmpress v. 

MI) L.R 8Q.B 255. (2) 10M. 28 

{ (8) 11M. 477. - (4) 15 M. 414, 
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Govinda Pillai (5), In the matter of Alraja 
Naidu (6), and we are not prepared to dis- 
sent from their decisions. It follows that 
the action of the accused was privileged and 
that he ıs not liable to be prosecuted for 
defamation under section 500 of the Indian 
Penal Code. The Presidency Magistrate 
should dispose of the case in the light of the 
above remarks, 


j Oase returned. 
(5) 16 M. 235. 
(6) 30 M. 222. 


ALLAHABAD HIGH COURT. 
Lerrers Patext APPEAL No. 77 or 1908. 
April 23, 1909. 

Present :—Mr. Justice Banerji and 
Mr.Justice Tudball. 

KAMTA PRASHAD AND ANOTHER-— 

— APPELLANTS 
versus 
SYED AHMAD AND ANOTHER— OPPOSITE 
PARTY— RESPONDENTS. 

Transfer of Poperty Act (IV of 1882), ss. 89, 90— 
Tuo mortgage decrees—Mortgaged property sold tn one 
decree—Application undar s, 90 for realization of un- 
satiafied balance of the other decree--No order for sale 
obtained under 8 89-—Application not maintainable. 

A mortgagee decree-holder is not entitled to a decree 
under section 90 of the Transfer of Property Act, un- 
less he has previously obtained an order absolute un- 
der section BY and caused the mortgaged property to 
be sold in pursuance of such order, The sale of the 
mortgaged property in execution of another decree 
does not alter the position Muhammad Akbar v, Mun- 
shiram, (1890) 19 A W. N. 208, Badri Das v. Inayat 
Khan, 22 A. 404; followed, and Bageshri Dial v. 
Muhammad Nagi, 15 A 381, referred to. 

Appeal against the decision of Mr. Justice 
Aikman, dated the llth of June, 1$08, under 
section 10 of the Letters Patent. 

Satisi Chandra Banerji, (for Durga Oharan 
Banerji), for the Appellants. 

Qulam Mujtaba, for the Respondents. 

Judgment,-This appeal arises out of an 
application for a decree under section 90 of 
the Transfer of Property Act. The appellants 
held two mortgages over the same property 
and brought two separate suits on the basis 
of those mortgages. They obtained two de- 
crees, one on the 13th of December 1901, and 
the other on the second of March 1903. The 
decree first mentioned was made absolute on 
the 28th of June 1902 and in execntion of it 
the property comprised in the mortgage was 
sold and the decree-holders themselves pur- 
chased it for Rs. 6,800. The decree upon 
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the first mortgage was satisfied and the 
surplus of the sale proceeds discharged the. 
amount of the second decree in part. <A bal- 
ance of Rs. 331-10-7 was left unsatisfied and 
itis for the realization of this balance that 
the present application for n decree under 
section 90 was made.” 

. The Court of first instance “allowed the 
application. The lower appellate Court dis- 
missed it and the order of that Court was 
affirmed by the learned Jndge of this Court 
by whom the appeal from the decree of the 
Court below was heard. From the decision of 
the learned Judge of this Court this appeal 
has been preferred under the Letters Patent, 

Several questions, not free from difficulty, 
have been raised in the argument before us, 
but we think the contention of the learned 
Vakil for the respondents, namely, that the 
decree-holders, appellants, are not entitled to 
a decree under section 90 of the Transfer 
of Property Act inasmuch as that they did 
not obtain an order for sale under section 

89 and did not cause the mortgaged pro- 
perty to be soldin pursuance of such order 
is well founded. That section provides that 
if the proceeds of a sale directed by section 
89 are insufficient to satisfy the mortgage, 
a decree may be passed for the balance. In 
this case no order was obtained under section 
89 and no sale took placo in pursuance of 
such—an order. It was held in Muhammad 
Akbar v. Munshiram (1), which was followed 
inthe caseof Badri Dae v. Inayat Khan (2), that 
if a sale had taken place under a decree on a 
prior mortgage that wonld not entitle a sub- 
sequent mortgagee who had also obtained a 
decree for sale to apply for and obtain a 
decree under section 90. We are bound 
by these rulings. It cannot be said that in 
this case the mortgaged property was sold 
under the decree passed on the second - mort- 
gage. The decree-holder made an application 
in the execution proceedings relating to the 


first decree asking the Court to mform in->. 


tending purchasers of the oxistence of the 
“decree on the second mortgage If the pro- 
perty be regarded as having been sold sub- 
ject to the second mortgage the decree-holder 
had the right to get the property resold un- 
der the second mortgage. It so happens that 
they themselves are purchasers under-the sale 
which took place in execation of the decree 


- (1) (1899) 19 A. W. N. 208, 
(2) 22 A. 404, 
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under the, first mortgage. Unless, therefore, 
they surrender the property and have it re- 
sold.in execntion of the decree under the se~, 
cond mortgage they cannot ask for a decree 
under section 90 of the Transfer of Property 
Act. The other rulings which were referred 
to in the argument do not touch the point be- 
foreusand are clearly distinguishable. Forthe 
above reasons we are of opinion that the order 
of the lower appellate Court which had been - 
confirmed by the learned Judge of this Court 
dismissing the application for execution is 
correct, though not on the ground on which 
the order was passed. The case relied upon 
by the learned Judge of the lower appel- 
late Court, namely, Bageshrt Dialv. Muhammad 
Nagi (3), was consideredin Muhammad Akbar 
v. Munshtram (1) to which we have referred 
above. The question before us did not. arise 
in that case. We dismiss-the appeal with 
costa. 
Appeal dismissed. 
(3) 18 A. 381. 





NAGPUR JUDICIAL COMMISSIONER'S 
| COURT. 
CRIMINATL Revision No, 295 or 1908. 
_ October 29, 1908. 
Present-—Mr, Skinner, A. J. C. 
PARICHAT—PEeTITIONER : 
1 ersus 
EMPEROR—Opposite Party. 

Penal Code (Act XLV of 1860), 8.378-—Theft— Wrong- 
ful loss—Taking ar anımal without owners consent— 
Motive immaterial—Refund of price to owner, effect of, 

R purchased a buffalo from a peregon, the sale was- 
completed, the price paid and the animal was im the 
lawful possession of R. P, who interested himself in 
the protection of cattle, took away the buffalo from R. 
without the Jatter’s consent and made the vendor to 
refnnd the price to R. The motive of P's action was 
to save the animal from being killed and eaten. 

Held,—that P. caused wrongful loss to R and was 
guilty of theft, The respectability of motive was” 
immaterial except as to the question of punishment. 

Held, also that the subsequent conduct of R. in 
taking back lis money under protest did not affect the 
character of the offence. 

Queen. Hin pross v. Raghwrath Rar, 15 $- 22, dissented 
from 

Criminal Revision, against the conviction 
and sentence passed by Mr. W. A. Tucker, 
Sub-Divisional Magistrate, Sangor, dated the 
5th September, 1908. 

Mr. G. L. Subhedar, for the Applicant. 

Judgment, —The applicant Parichat Rajput 
has been convicted of theft in having taken 
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from one Ramjan without his consent a 
buffalo which he had recently purchasedin the 
Khurai bazar. Parichat interests himself 


in the protection of cattle, and the motive. 


of his action was that the buffalo, if left with 
Ramjan. was likely to be killed and eaten, a 
result unpleasing to the religious prejudices of 
Parichat, and such as share his views. 

There is some conflict of evidence as to 
whether the purchase had been effected by 
Ramjan in his ownname,or through a Chamar. 
Probably the Chamar was the nominal 
purchaser, in order that the vendor might be 


able, if any question was raised, to deny 


having sold to a Muhammadan, but the point 
does not seem to me very material, as it is 
clear on the evidence that the sale, whether 
to one or the other, had been completed, 
and that the animal was lawfully in Ramjun’s 
possession when Parichat took it from him 
without his consent. 

Parichat made the vendor throw down 
the purchase money , and his learned counsel 
relies on this fact as negativing dishonesty, 
and on Ramjan having taken back the money 
as showing that he consented to the sale being 
cancelled. It seems to me clear, however, 
that Ramjan did not take back his money 
willingly, but under protest, and (as he ex- 
plains) from fear of losing that as well as the 
buffalo. And if Parichat’s act in taking the 
buffalo from Ramjan was theft at the time 
it was committed, Ramjan’s subsequent con- 
duct cannot effect its character. 

The learned counsel further argues that 
even on this view of the case the element of 
dishonesty is wanting, and cites the ruling 
in Queen-Hmpress v. Raghunath Rai (1). That 
is the ruling of a single Judge of the Alaha- 
bad High Court, and with allrespect I am not 
prepared to follow it. No doubt in a case of 
this sort there is no dishonesty in the popu- 
lar acceptation of the term. Butin the legal 
sense I think there is. Wrongful loss is 
caused to the owner of the animal, namely, 
being obliged to give up what is lawfully his 
and accept an,exchange which he does not 
wish ; and the respectability of the motive of 
theman, tho forces the exchaiige, | seems to me 
immaterial except to the question of punish- 
ment. Were the ruling of Mr. Justice Tyr- 
yell carried to its logical conclusion, any 
one who professed to object to the taking of 
animal life could come and take possession 

“(2 15, A. 22, 
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of a meat-eater’s fowls, and if his object 
was not to cause the owner loss, but to save 
the animals from their impending fate, would 
not commit theft. And anyone who thought 
it wrong to use animals as beasts of burden, 
could take possession of horses or bullocks 
to prevent their being so used, and if his 
motive was to benefit them, would not 
commit theft. 

Finally, 1 amasked to reduce the fine. The 
Magistrate has recognised that the offence was 
a technical one by imposing a fine, which, I 
understand, has been paid, and which is not 
exorbitant. ` Iam not prepared to interfere 
with his discretion as to the exact amount of 
fine that was suitable. The application is, 
therefore, dismissed. ; l 

Application dismissed, 





N AGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Caiman Revisiox No. 381 or 1908. 
January 5, 1909. 
` pı esent. —Mr. Drake-Brockman, J. ©. 
Musammat PAIKI— PETITIONER 
versus > 
VISHVANATH—Oprrosire PARTY. 

Criminal Procedure Code (Act Vof 1898), ss. 488 (4) 
ard (6)—Marntenance of wife- Living in adultery” 
—Giumg birth to illegitimate child, effect of. 

The mere fact that. a woman, in whose favour an or- 
der for n maintenance allowance has been passad, has 
given birth to an illegitamate child is not sufficient to 
establish that she has been “ living in adultery ” for 
the purposes of sub-section (5), section 488 of the Cri- 
mungal Procedure Code The words “‘livingin adultery” 
mean following a course of adulterous conduct more 
or less continuons A single act of-adultery cannot 
by itself amount to “living in adultery,” and several 
such acts, if isolated, do not necessarily come wibhin 
the meaning of that torm 

Chaku v. Ishvar, 8 B.H C. 124, Appalamma v. 

Yellaya, 20 M. 470 ; Kallu v. Kawnsiha, 26 A. 326; 
Atchamma v Mahalakshmi, 30 M. 382, rehed- upon. 

Obiter Dictum. 

A. smgle act of adultery may be a sufficient reason 

- for refusing maintenance when applied for by tho 
wife. 

Ponnayee v Periya, 31 M 185, referred to 

Criminal Revision, against the order passed 
by Mr. V. G. Gadgil, Magistrate, Ist Class, 
Chanda, dated the 21st September 1908. 

Petitioner in person. 

Mr. Jiwaja Kawasai, for the Opposite Party. 

Judgment.— The parties to this application 
were before me in the year 1903: see Crimi- 
mal Revision No. 59 and No. 209 of that 
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year, The non-applicant Visvanath Koshti 
has two married wives, one being the ap- 
Plicant, Musammat Paiki, to whom in 1889 
he was ordered to pay a monthly allowance 
of Rs. 5 under section 488, Code of Criminal 
Procedure. In 1890 he songht to have the 
order cancelled on the ground that he had 
caught Musammat Paiki, sleeping with 
another man, but his story was disbelieved. 
In October 1902, he againapplied for cancel- 
lation of the order of 1889, this time 
because Musammat Paiki was pregnant by 
some other man; but the Magistrate, after a 
prolonged inquiry, dismissed the application 
holding that' no act of adultery on Musammat 
Paiki’s part had been satisfactorily proved 
and that it was donbtfal whether Vishvanath 
had had access to her immediately before 
her pregnancy or not. In July 1908, Vish- 
vanath made a third attempt, alleging that 
Musanvmat Paiki had been living in adultery 
and had been delivered in the previous June of 
an illegitimate child at Nagpur. The defence 
set up was that the father of the child was 
Vishvanath himself. 

In dealing with the evidence adduced in 
connection with the third application by 
Vishvanath, the Magistrate has treated the 
question for determination as being simply 
whether the child born in June 1908 was by 
Vishvanath or not. Having found that 
Vishvanath was not the father, he held 
that this fact alone shows Musammat Paiki 
to have lived in adultery and, therefore, can- 
celled the order of 1889. 

Musammaét Paiki. has now moved this Court 
to set aside the Magistrate’s order depriving 
her of maintenance. She contends firstly, 
that Vishvanath is the father of the child 
born in June last, and secondly that even if 
that child was illegitimate she cannot be held 
to have been “living in adultery ” within the 
meaning of that expression as used in sub- 
section (5), section 488, Code of Criminal 
Procedure. With regard to the former con- 
tention I see no reason whatever for inter- 
ference. The woman left her homeat Chanda 
shortly before her confinement and was 
delivered at Nagpur where the child’s birth 
was registered as an illegitimate one. She 
has, moreover, entirely failed to show that 
Vishvanath ever visited her during recent 
years. while the relations between them 
have been such as to make her story” ex- 
tremely improbable. The second contention, 


however, has more force. It is well settled 
that one act of adultery cannot by itself 
amount to “living in adultery ” and that 
severa lsuch acts, if isolated, do not necessarily 
come within the meaning of that term: see 
Chaku v. Ishvar. Bhudur (1) ;~ Gantapall 
Appalanma v. Gantapalli Yellayya (2) ; Kallu 
v. Kaunsilia (3) ; Patala Atchamma v. Patala 
Mahalakshmi (4). A singleact ofadultery may 
bea sufficient reason for refusing maintenance 
whenapplied for by thewife: Ponnayee v. Periya 
(5). But the circumstances under which an 
order once made may be cancelled are limited 
by the provisions of sub-section (5), section 
488 of the Criminal Procedure Code and upon 
the general principle that “he who affirms 
must prove” Vishvanath must make out the 
ground upon which he has applied for can- 
cellation. Having decided that the child’ 
born in June 1908 was illegitimate, the Ma- 
gistrate should have gone on to consider 
whether, in view of that and other: circum- 
stances (if any) bearing on the point, Musam- 
mat Paiki should be regarded as living inadul- 
tery, ” i.e., following a course of adulterous 
conduct more or less continuous. 

The order complained of isset aside andthe 
Magistrate must come to a supplementary 
decision on the further question which, in my 
opinion, arises. If theparties desire to adduce 
further evidence on this point, they should 
be given an opportunity for doing so. 

Appeal allowed. 

1) 8 B. H. O. Cr. Oas. 124, 

A 20 M. 470. x E 
3) 26 A. 326. : 


4) 30 M. 382. 
(5) 31 M. 185. 





MADRAS HIGH COURT. 
Skoonp O1vin APPEAL No. 835 or 1906. 
March 4, 1909. 
Present :—Siv Ralph Benson, Jadge, and Mr. - 

Justice Sankaran Nair. 

M. S. M. DURAISAWMY CHETTIAR 
AND OTHERS—-APPELLANTS 

VETSUS 


KUPPUSAMI PADAYACHI AND OrHERS— 


RESPONDENTS. 

Landlord and tenant—Lease for building Burposes— 
Presumption of permanent grant, 

Where a vacant piece of land was leased, no term was 
fixed, and the lease was made for the purpose of the 
lessee building a house and living therein, and tho 
lessee built a house accordingly :— 

Held, that in the absence of anything to the con- 
trary in the lease the lessee should be presnmod to 
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hold on a permanent tenure and was not liable to 
eviction by the landlord. 


Second appesl against the decree of the 
District Court: of Tanjore in A. S. No. 1422 
of 1905 presented against the decree of the 
District Munsif of Kunbaconamin O. 8. No. 
210 of 1904, 


P. R. Sundara Aiyar, for the Appellants. 


The Howble P. S. Sivaswami Aiyar (Advyo- 
cate-General), for the Respondents. 


Judgment.—The appellants, the trustees of 

& certain temple, sue to recover a plot of land 
with the house thereon from the defendants. 
The land wasa vacant manai when ib was 
' let to the defendants’ predecessors in title in 
1891. No term was fixed; the lease provided 
for the payment of an annual rent. Itis also 
stated therein thatit was made for the purpose 
- of the lessee building a house and living there- 
in. The lower appellate Court has held 
that the lease being for-building purposes, 
there isa presumption in the absence of 
anything to the contrary in the lease 
that the defendants hold on a permanent 
tenure and that the plaintiff’ 8 suit, there- 
fore, must fail. It is contended before 
us that as the trustees have no power 
to grant a permanent lease. the presumption 
is that the lease they have granted is 
not permanent, and there ig nothing in the 
lease itself to show that the-lessees were to hold 
in perpetuity. The lease expressly states 
that it was made for the lessee building the 
house to enable him to live there. The learned 
pleader for the appellants does not concede 
that either by the customary law of the country 
or by the term of the lease itself, the tenant 
on eviction is entitled to get the value ‘of his 


house or other improvements. In thesecivcam- - 


stances we are of opinion, that it could hardly 
have been intended that the landlord should 
have the power of determining the tenancy and 
recovering possession of the land and the 
house therein which it was contemplated at 
the time of the lease should be constructed 
thereon and which the lessee actually con- 
structed soon after the lease at a cost of over 
Rs.50Q There is nothing before us to show 
that the lease was prejudicial to the temple. 
The land in dispute was a vacant site. It 
now pays an annual rent. The ownership of 


tho trees that may be planted by the lessees- 


is vested in the lessees who alone are entitled to 
cut them. Weare, therefore, unable from this 
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circumstance to draw any presumption against 
& permanent grant, 

We think the case is rightly decided and 
dismiss this second appeal with costa. 


Appeal dismissed, 


MADRAS HIGH COURT. 
A. A. O. No. 143 or 1908. 
March 3, 1909. 
Present:—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
N. P. N. M. CHITHAMBARAM CHETTIAR 
—APPELLANT- 
versus 


KRISHNA ATYENGAR AND orHERs— 


RESPONDENTS. 

Indian Companies (Act VI of 1882), 58 8,12 & 76— 
Memorandum of Association, whether can be ‘altered bya 

special 'resolution—Agreement. 

According to the memorandunn of association of the 
Tinnevelly Bank, Limited, appellant and another, their 
heirs, executors, and administrators were to be 
secretaries of the Bauk, their salary, emoluments and 
duties being set out in the articles of association and 
notin the memorandum of association The share- 
holders of the Bank, by a special resolution curtailed 
the salary and powers of the secretary and appointed 
a person as managing agent to whom they handed over 
the keys of the Bank såfe The appellant filed this 
suit for the delivery of the keys to him, for a declara- 
tion that the resolution and the appointment of 
managing agent were invahd and for an injunction 
restraining the Directors from interfering with his 
duties ag secre — 

Held, that as the resolution ‘did not do away with 
the right of the appellant to ‘the post of hereditary 
secretary which was the only.thing contained in the 
memorandum of association, 1b was competent to the 
Directors to vary the articles and limit the powers 
and emoluments of the secretary. - 

The ordinary rule is that anything which appears in 
the articles of association, but 18 not provided for by 
the memorandum of association, may be altered by 
special resolution under section 76 of the Act. 

Held further, that in the absence of an express agree- 
ment between the appellant and the Directors that 
the former assumed the secretaniship only on the con- 
tmuance of the conditions mentioned in the articles, 
the Court could not infer such an agreement from the 
facts of the case E 

Andiew v. Gas Meter Co, 1897, Ch D., 361; Ashbury 
v Watson Co, 30 Ch. D, 376; Harrison v. Mexican 
Railway Co., 19 Eq. Cases, 358; Hutton v Scarborough 
Chif Hotel Oo, Dr & Sm, 521, refered to 


Appeal against the order of the Subordinate 
Judge’s Court of Tinnevelly, dated the 8th 
July 1908, in Mis. Ptn. No. 7 of 1908 in O. 
S. No. 58 of 1907. 

Judgment. —The Tinnevelly Bank. Ld., was _ 
incorporated in 1896. According to the Mema. 
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randum of Association the appellant and an- 
other, their heirs, executors and administra- 
tors were to be secretaries of the Bank, but 
from 1902 the appellant alone has been doing 
duty as secretary. The duties and emolu- 
ments of the secretaries are set out in the 
articles of association, but not in the Memo- 
randum of Association. On the lst November 
1907, the shareholders at an ordinary general 
meeting decided to appoint a certain person 
as managing agent of the Bank with powers 
of superintendence over the appellant. The 
appellant was also deprived of the keys 
of the Bank safe. The appellant, therefore, 
filed O. S. No. 58 of 1907 against seven Direc- 
tors of the Bank and the person appointed as 
managing agentas above-mentioned. He pray- 
ed, among other things, that the keys might 
be delivered over to him, that a permanent 
injunction might be issued to the defendants 
restraining them from interfering with the 
performance of his duties as secretary, and 
that the 8th defendant’s appointment as 
managing agent might be declared invalid. 
He also filed an interlocutory application for 
a temporary injunction praying that the de- 
fendants might be restrained from doing any 
acts to prejudice his position and standing as 
secretary of the Bank, and that the 8th de- 
fendant might be restrained from in any way 
dealing with the fands of the Bank. There 
were other prayers, which, it is agreed, are 
not now material. After the filing of the 
above suit and interlocutory application an 
extraordinary general meeting was held on 
the 12th February 1908, in pursuance of the 
resolution of the lst November 1907, and the 
special resolution, Ex. X, was passed and duly 
confirmed on the 8th March 1908 by Ex. X 
(a). By Ex. X.the articles of association 
were modified and the powers and emoluments 
of the secretary curtailed. Thus the pay of 
the secretary ‘was reduced from Rs. 250 to 
Rs. 25 a month, most of his powers were 
transferred to the newly appointed agent, and 
it was provided that the duties of the secre- 
tary should be determined and varied by the 
Directors as they might from time to time 
think fit. Now, although the resolution, Ex. 
X, was passed after the suit and application 
for temporary injunction were filed, it is 
manifest that if the resolution was within the 
powers of the Company, the appellant is no 
‘longer entitled to claim the powers and 
‘emoluments which he originally possessed and 
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which by obtaining an injunction he seeks to 
maintain, The Court inthose circumstances 
would entirely not now grant the injunction 
prayed for. The question for determination, 
therefore, is whether the resolution, Ex. X, is a 
valid resolution. It is argued for the ap- 
pellants that the resolution is invalid because 
in effect it alters the Memorandum of Associa- 
tion, and because it amounts to a breach of 
contract by the Company with regard to the 
terms upon which the appellant took up the 
secretariship, 

The resolution, Ex. X, does mot alter the 
Memorandum of Association. It is no doubt 
true that although the condition inserted in 
the Memorandum of Association that the ap- 
pellant and another, his heirs, etc., shall be 
secretaries of the Bank is not of the things 
which under sec. 8 of the Indian Companies 
Act of 1882 a Memorandum of Association is 
bound to contain, nevertheless the restrictions 
placed by sec 12 of the Act upon modification 
of the conditions contained in the Memorandum 
of Association apply to this condition also. 
Vide Ashbury v. Watson, (1). But Ex. X 
does not purport to cancel the appointment of 
the appellant as secretary to the Bank, or as. 
to take away the right of his heirs, etc.. to 
succeed him in that office. It is contended, 
however, that as a condition regarding the 
appellant’s appointment as secretary appears 
in the Memorandum of Association without 
setting out the secretary’s powers, that portion 
of the contemporaneous articles of association 
which sets out the powers, etc.,of the secretary, 
must be read as part of the Memorandum of 
Association. In support of this contention 
the following passage from Lindley on Com- 
panies, Vol. I, sixth edition, page 163, is quoted. 

Tf the Memorandum is ambiguous or silent 
on a matter which the Act does not require to 
be stated therein, contemporaneous articles 
may be looked at to explain its meaning or to 
control or rebut an imference which might 
otherwise be drawn from its silence.” In tho 
present case there is no question of ambiguity. 
The question is one of silence with regard to 
the powers of the secretary. The c&se on which 
the relevant portion of the above passage ix 
based is Harrison v. Mexican Railway Co. (2), 
and what is relied upon is that portion of the 
headnote which says: “if the Memorandum and 
Articles of Association of a Company aro silent 


(1) 80 Oh. D. 876 
(2) 19 Eq., Cas, Abr, 358, 
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On the subject, it is an implied condition that 
the shareholders are entitled to remark equally 
as regards dividend, with preference or priority 
between themselves; but such implication 
will be rebutted if the articles of association, 
contemporaneous with the Memorandum con- 
tain clear provisions as to the preference or 
priority of classes of shares.” The law as 
above set out is what was stated by Sir G. 
Jessel to be the effect of the second decision of 
Vite-Chancellor Kindersely in Hutton v. Scar- 
borough Olif Hotel Company (3), (Smale 521,) 
a decision which was overruled in Andrew v. 
Gas Meter Company (4), where it was pointed 
tut that if the Memorandum of Association 
expressly or impliedly prescribed equality 
among the shareholders, the articles of associ- 
ation, even thoagh contemporaneous, could not 
override the Memorandum of Association in 
that particular. Thore is, therefore, no reason 
so far as the present contention is concerned, 
for departing from the ordinary rule that any- 
thing which appears in the articles of associa- 
tion, but is not provided for by the Memo- 
randam of Association, may be altered by special 
resolution under sec. 76 of the Act. We can- 
not, therefore, read that portion of the articles 
of association which sets out the powers of the 
secretary as part ofthe Memorandum of Asso- 
ciation, and is, therefore, not lable to be 
altered. by special resolution under sec. 76. 
The remaining question is whether the re- 
solution, Ex. X, is invalid because it amounts 
to a breach of contract by the Company with 
regard to the terms upon which the appellant 
accepted the post of secretary. It is contended 
that it was only upon the terms set out in the 
articles of association as they originally stood 
that the appellant agreed to be secretary. It 
is not pretended that there is any direct evi- 
dence of the alleged agreement, nor have we 
been asked to have evidence recorded regard- 
ing it, What-we are asked to do is to infer 
the agreement from the admitted facts. Under 
the articles of association each secretary is to 
hold at least 50 shares of the Bank, and from 
this we are asked to infer that the appellant 
would never® have taken up 50 shares, and the 
post of gecretary, unless it was understood that 
his emoluments and powers as originally fixed 
in the articles of association were not to be 
reduced by any subsequent alteration of the 
article. The law applicable to the question is 


(3) Dr & Sm 52L (4) (1897) 1 Oh. 361; 
66 L, J. Ch 246; 45 W. R. 321; 76 L. T. 182, 
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thus laid down in Lindley on Companies, Vol. 
I, sixth edition, at page 463,“ [ftherights which 
it is proposed to alter are not merely incidental 
to membership and are not conferred only by 
the articles, but are dependent wholly or in 
part on acontract, outrides the articles, of which 
the terms are to be found in the articles or by 
reference to them, the power to alter such rights 
by an alteration of the articles depends upon 
whether such alteration is or is not inconsistent 
with the real bargain between the parties, or 
in other words whether there was any express 
or implied agreement between them that a sub- 
sequent alteration of the articles should not 
affect the terms of the contract. But when 
considering contracts referring to the revocable 
articles, it must not be assumed that the con- 
tract involves as one of its terms that the 
articles shall not be alteredand the terms ofthe 
contract thereby varied. If there is any such 
-agreement these rights cannot be altered by 
an alteration of the articles; if there is no 
such agreement they can be so altered pro- 
vided the alteration does not effect rights 
which have ripened into claima for something 
already done under the contract in its original 
form.” Now itis avery significant circum- 
stance that while the appellant’s right to the 
post of hereditary secretary is safeguarded by 
being made one of the conditions of the 
Memorandum of Association, his powers and 
emoluments are set out only in the articles. 
This seems to us to indicate primd facie that 
while the Company was prepared to have 
hereditary secretaries it meant to retain in 
its hands full power of control, so as to be 
able to limit the secretary’s powers to such as 
experience showed, they might safely be en- 
trusted with, and their emoluments to such as 
their merits or the position of the Company 
warranted, The powers and emoluments of 
the secretaries being set out only in the arti- 
cles of association which are ordinarily alter- 
able, the appellant must fail unless he proves 
the agreement he sets up. We do not 
think there is anything in the facts which 
would justify us in inferring the existence of 
such an agreement. The probabilities seem 
to us to point the other way. As to the con- 
dition that each secretary should hold at least 
50 shares, it is to be observed that that con- 
dition is abolished by Ex. X. Weare ofopinion 
that Ex. Kis a valid resolution and dismiss 
this appeal with costs. 
Appeal dismissed, 
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MADRAS HIGH COURT. 

Seconp Civiu Appeat No. 1502 oF 1907, 

A. A. O. No. 78 or 1907, 
March 3, 1909. 
Present :—Mr. Justice Munro and Mr. 
Abdur Rahim. 
THA, KA, NATARAJA ATYAR— 
APPELLANT 
Versus 
KI, SUBRAMANTA AIYAR—-RESPONDENT. 

Cunt Procedure Code (Act XIV of 1882), 88. 43, 244— 
Specific Relief Act (I of 1877), 8. 56-—-Adrerse posses- 
sion——Defendant unable to show when possession became 
adverse—Limitation—Miadescription of propertyim de- 
cree—Sturt for possession of property actually dec) eed — 
Bar. 

Where a plaintiff obtained a decree for possession of 
certain land, Survey No 2875., but it was wiongly 
deseribed in the decree as Survey No. 287 L, and in 
execution of the decree the plaintiff was successfully 
resisted in obtaining possession of Survey No 287 8. 

Heid, that neither 2. 48, nor m 244, Civil Procedure 
Code, was a bar toa suit by plaintiff restraining the 
defendant from taking possession of Survey No. 2875. 
and that section 56 of the Specifio Relief Act was 
no bar to the mjunction sought 

Dorasami Ayyar v. Annasams Ayyar, 28 M. 308, 
refered to. . 

Where the defendant pleaded adverse possession to 
a suit by plaintiff for possession, but admitted that 
his possession was originally permissive and was unable 
to show when it became adverse 

' Held, that the plaintiff's suit was not barred by time 
and the onua lay on the defendant to show when his 
possession became adverse: 

Second Appeal against the decree of the 
District Court of Tanjore in A. S. No. 457 of 


1907, presented against the decree of the 


Justice 


Court of the District Munsif of Shiyeli in O.. 


S. No. 27 of 1907. 

Judgment.—The plaintiff and his father in 
1889 executed a nominal sale-deed in respect 
of all their family properties in favour of the 
defendant and put the defendant in posses- 
gion thereunder. In O. S. No. 72 of 1901 the 
plaintiff sued the defendant for the recovery 
of his half-share of the said properties which 
were all included in the plaintiff's pattah No. 
122. He got a decree for half the lands in 
that pattah. One of the land in the pattah 
was Survey No. 287 S. By a clerical error the 
land, was referred to in the plaint as Survey 
No. 287 L., and this error was copied into the 
decree. The District Munsif in execution 
allowed the plaintiff his share in Survey No. 
287 S, and put him in possession. On appeal 
the District Judge held that the executing 
Court was wrong as Survey No. 287 S. was 
not ip the decree and reversed the order of 
the District Munsif. The plaintiff then filed 
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the suit, to which S. A. No. 1502 of 1907 
relates, for a declaration that the sutt property 
belonged to him and for an injunction restrain- 
ing the defendant from taking possession in 
restitution proceedings. The defendant sub- 
sequently put in the application for restitution, 
out of which A. A. O. No. 78 of 1897 arises. 
The District Munsif gave the plaintiff a decree 
as prayed and dismissed the defendant’s ap- 
plication for restitution, The defendant ap- 
pealed both against the decree in the suit and 
against the order on his application~ for res- 
titution. The District Judge allowed both 
appeals on the ground of limitation. The 
plaintiff now appeals to this Court. s 


We are unable to agree with the District 
Judge on the qnestion of limitation. The 
land now in dispute was included in the no- 
minal conveyance to the defendant and was 
put in his possession thereunder along with 
the other family properties. Itis clear, there; 
fore, that the possession of the defendant was 
in the first instance pcrmissive and not ad- 
verse, and it lay upon the defendant to show, 
when his possession became adverse. He let 
in no evidence and the plea of limitation must, 
therefore, fail. 


The defendant's Vakil seeks to support the 
decrees of the District Judge on the other 
grounds. The District Judge held that where 
restitution would be clearly contrary to the 
real justice of the case, the Court may refuse 
it. For this he relid upon Dorasami Ayyar v, 
Annasami-Ayyar, (1), This decision supports 
him ; and that justice is entirely on the side 
of the plaintiff, there can be no doubt what- 
ever. Wedo not thick ihat section 244, Civil 
Procedure Code, is any ber to the suit, and 
the objection is not one which the defendant 
should be allowed to put forward, he having 
himself in the prior proceedings contended 
that the plaintiff’s proper remedy was by suit. 
See. 43, Civil Procedure Code, is also clearly 
no bar. The plaintiff neither omitted to sue 
in respect of the suit land, nor intentionally 
relinquished it. A mere clerical error crept 
into the description of it. Secs 56 of the 
Specific Relief Act is no bar to the injpnetion 
sought by the plaintiff. The defendant’s ap- 
plication for restitution was not pending when 
the plaintiff filed his suit for injunction and, 
therefore, neither clause (a) nor clause (b) of 
sec. 56 can have any application, 


(1) 23 M. 306. 
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- We, therefore, reverse the decrees of the 
District Judge and restore those of District 
Munsif with costs in this aud in the Lower 
Appellate Court. 

Decrees reversed. 
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MADRAS HIGH COURT. 
Cru. Rev. Case No. 84 or 1909. 
March 19, 1909. 

Present :—Mr. Justice Abdur Rahim. 


In ve MARIMUTHU. 

Penal Qoe (Act XLV of 1860), 5. 88—Conviction of a 
hala between 7 and 12 years-—-Presumption of qrilt— 
“Matus uy of understanding, 

A child between 7 and 12 year's of age cannot be 


convicted of any offence unless it is expressly found ` 


that the child has attained suffcient maturity of under- 
standing to judge of the nature and consequences of 
the acts done. 


Queen-Empresa y Makimuddin, 27 C. 133, referred to. 

Case referred for the orders of the High 
Court under section 438, Criminal Procedure 
Code, by the District Magistrate of Trichino- 
poly in Proceedings dated 10th January, 1909. 

Order.—The accused in this case is a girl 
of 10 yeara and has been convicted by the Sub- 
Magistrate of an offence under sec. 381, Indian 
Penal Code, with respect to a silver button 
worth 8 annas belonging to her master, and 
sentenced to one month’s simple imprison- 
ment. Under sec. 83, Indian Penal Code, a 
child between 7 and 12 years of age cannot be 
held guilty of an offence with respect to any 
act unless it is shown that the child had 
attained sufficient maturity of understanding 
to judge of the nature and consequences of 
that act. See Queen-Empress v. Makimuddin, 
(1). The Magistrate does not appear to have 
applied his mind to this question and the fact 
which transpired upon the evidence, viz., 
that the girl picked up the button and gave 
it to her mother does not in itgelf show that 
she knew that she was doing anything wrong. 
Farther, I must note that the Sub-Magistrate 
was not justified in passing a sentence of 
imprisonment upon the accused even if an 
offence had been madeont. Ireverse the con- 
viction an@ sentence, and the accused will be 
discharged from bail. 


Accused discharged. 
(1) 27 ©. 188. à 
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CALCUTTA HIGH COURT. 


Sxconp Cryin Apprat Nos. 1729 anp 1819 
or 1906. 
April 26, 1909. 


Present :—Mr. Justice Chitty and Mr. 
Justice Vincent. 


ISWAR CHANDRA DAS SARKAR AND 
ON HIS DRATH KRIPAMOYI DASYA AND . 
OTHERS— PLAINTIFFS—APPELLANTS 


versus 
TARA NATH CHAKRAWARTI anD 


OTHERS— DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), 8. 835—Butwara Chitta— 
Admusatbality in evrdence—Limitatton—Bengal Tenancy 
Act (VIII of 1885) Sch. II, Art. 8—Nature of ten- 
ancy. 

A Butwara Chitta is not admissible in evidence un- 
der section 35 of the Evidence Act. 

Moht Choudhry v. Dhiro Missram, 6 L. R. 189 and 
Perma Roy v Kishen Roy, 25 C. 90, followed. 

In a suit by a tenant for possession of jote lands 
against his landlord, the question whether the plaintiff 
is a tenure-holder or a raiyat has an important bear. 
ing on the question of-limitation, as 1b is impossible to 
decide it without first ascertaining the nature of the 
plaintiff's tenancy, because on that depends the ques- 
tion whether the case 18 governed by the general 
limitation or the special limitation provided by Sche- 
dule III, Article 3, of the Bengal Tenancy Act. 


- Appeals from the decree of the Sub-Judga, 
Faridpur, dated June 25, 1906, modifying the 
decree ‘of the Munsif of that place, dated 
March 31, 1903. 

In Second Appeal No. 1729 of 1906, 

Babus Mahandra Nath Roy and Janoki 
Nath Pal, for the Appellants. 

Mr. A. Chowdhury, counsel, and Babus 
Batkunt Nath Das,and Diraf Mohan Mojumdar, 
for the Respondents. 


In Second Appeal No. 1819 of 1908. 

Mr. <A. Chowdhury, counsel, and Babu 
Baikunt Nath Das for the Appellants. 

Babu Janoki Nath Pal, for the Respondents. 

Judgment.—These are cross-appeals arising 
out of suit No. 678 of 1904 in the Court of the 
Munsif at Faridpore. The plaintiffs claimed 
a declaration of their jote right to the lands in 
suit, khas possession, mesne profits and costs. 
The lands consisted of 14 plots alleged by 
plaintiffs to form three separate jotes, the 
first jote comprising plots 1—9, the 2nd. plots 
10—13 and the 3rd plot 14. Defendants Nos. 
land 2 are the landlords. Defendants Nos. 
3—11 are sued as trespassers alleged to have 
possessed the plaintiffs in collusion with the 
landlords. The remaining defendants are 
tenants under the plaintiffs, 
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The Court of first instance dismissed the 
plaintiff’s suit in foto. The lower appellate 
Court upheld that decision as regards the 
2nd and 3rd jotes. As regards the Ist jote 
the lower appellate Court has given plaintiffs 
a decree for plots 1—5 and 8 and dismissed 
the suit as to plots 6, 7 and 9. 

The plaintiffs have appealed only as regards 
plots 6, 7 and,9. 

The defendants Nos. 1 and 2 have appealed 
against the decree so far as it is in favour of 
the plaintiffs. 

With regard to plaintiff’s appeal (No. 1729) 
the learned Vakil who appeared on their þe- 
half admitted that he could not go behind the 
findings of the lower appellate Court as to 
the possession of the various plots, The cnly 
point that he urged before us was that a 
Butwara Chitta of 1285 B. S. (1878), which 
was rejected by both Courts in the absence of 
. proof of its correctness should have been 
admitted under the provisions of section 35 
of the Evidence Act. This question is how- 
ever not now open to argument having been 
decided against the present contention by this 
Court in Moki Chowdhry v. Dhiro Missrain (1) 
and Perma Roy v. Kishen Roy (2). The 
plaintiff's appeal, therefore, fails and must be 
dismissed with costs. 


Coming to the defendants’ appeal the only 


point urged by their counsel is that plaintiff’s 
suit is barred by limitation. In para. 2 of 
their plaint the plaintiffs say that they hold 
two intermediate tenures under the gamin- 
dars of Amrapur,_ and ‘another ancestral old 
intermediate „jote. . he learned Subordinate 
Judge says. “Inthe present case the plaintiffs 
say that they are jotidars, jote being a term 
used in this district. to denote a tenure or an 
under tenure. I think it is immaterial, whe- 
ther the plaintiffs are jotidars or ryots, and 
they would be entitled to succeed if they 
can show that the lands in suit form part of 
their jama.” He accordingly leaves open 
the question, whether plaintiff are jotidars, 
t.e., tenure holders or ryots. In our opinion 
this question has an important bearing on the 
question of limitation. Indeed it is impossible 
to decide it without first ascertaining the 
nature of the plaintiffs’ tenancy. On that 
depends the question whether they are go- 
verned by the general or the special land. of 
limitation. We must, therefore, remand this 


(1) 6 ©. L. B. 139. 
(2) 25 O. 90, 
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case to the lower appellate Court for n 
finding on this point. The lower appellate 
Court may either take the evidence iself or 
remand the case to the Court of first instance 
for the purpose. The return with the findings 
of the lower appellate Court to be sent back 
to this Court within.two months of the receipt 
of this order by that Court. 

Costs of this appeal will be dealt with when 
the final order is passed, 





CALCUTTA HIGH COURT. 
Sucorp Crit APPRAL No. 38 or 1908, > 
April 22, 1909. 
Present -—Mr. Justice Mookerjee. 
SOLIMUNNISA AND ANOTHER— PLAINTIFFS—— 
APPELLANTS 
VOTSUS 
SHAIKH JONAB ALI AND OTHERS— 
DETENDANTS-— R FSPONDENTS. 

Crud Procedure Code (Act XIV of 1552), 5 13 ev- 
planatron—Res judicata— Motto hich “ought” to 
hate been made ground of atlach— L toppel—dJudgment 
Findings essential to sustain judgment, 

Whether a ground of attack which might have keen 
taken m a previous suit ought to have been so taken 
depends upon the particular facts of each case. Where 
matters are so dissimilar that their union might lead 
to confusion, the construction of the word “ onght” 
would become important. 

Kameanar Pershad v. Rajgkwmart Rattan Koer, 19 J. 
A. 234, 20 © 79, followed. 

Mahabir Pershad v. Macnaghten, 16 I. A. 107, 
682, 

Shama Charan Banerji y Mrinmayt, 31 C 79, Akayi 
Kunhi v Ayisaa Br 26 M 645 and Guddappa v. 
Tirkappa, 24 B. 189, referred to. 

A plaintiff having striven to establish bis claim by 
one means and failed, cannot, establish that claim by 
other means which were equally at his command when 
the former suit was tried and to connected with the 
grounds on which he in that cage relied that they 
onght to have been submitted for consideration to- 
gether 

Haji Hasam Ibrahim vy, Mancharam Kalian Das, 3 B. 
137 at 140, followed. 

A judgment operates by way of estoppel as regards 
all the findings which are essentia) to sustain tke 
judgment 

Lilabatı 
followed 


Appeal from the decree of of K. N. Roy, 
Esquire, District Judge of Birbhum, dated 
September 16, 1907, affirming that of the 
Sub-Judge of that place, dated June 6, 1907. 

Moulvis Serajul Islam and Sowgat Ali, for 
the Appellant. 

Babu Monindra Nath Bannerjee, for the 
Respondent, 


16 ©. 


Mian vy, 


Bishun Chobey, 60. L. J. 621, 
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- Judgment._-This is an appeal on behalf of 
the- plaintiffs in an action for recovery of 
money due upon an instalment mortgage bond 
execnted in their favour on the 2nd Decem- 
ber 1892, by persons now represented by the 
defendants respondents. On that date the 
mortgagors took a loan of Rs. 400 and by the 
bond agreed to repay Rs. 800 in eight instal- 
ments of Rs. 100 each. The first instalment 
was payable on the 11th February 1894 and 
the latter instalments on the corresponding 
date of subsequent years down to 1901. The 
mortgage bond contained a stipulation that 
if default was made in payment of an instal- 
tent, all the instalments would forthwith 
become due and recoverable with compound 
interest at 36 per cent. per annum. On the 
llth September 1900 the mortgagees com- 
menced an action to recover Rs, 3,522 upon 
the bond on the allegation that default had 
boon made in payment ofthe instalment due 
for 1895 and they had become entitled to re- 
cover all the instalments with compound in- 
terest. The Court of first instance made a 
decree in favour of the plaintiffs, but dis- 
allowed a portion of the claim for interest. 
Upon appeal the District Judge found that 
the instalments for 1894, 1897 and 1891 had 
been paid in full, that Rs. 35 had been paid 
out of the instalment for 1895, Rs. 40 out of 
the instalment for 1896 and Rs. 93 ont of the 
instalment for 1898. He further found that 
the instalment for 1900 had been duly ten- 
dered but refused. On these facts, as upon 
other circumstances relating to the conduct 
of the parties to which it is not necessary to 
refer in detail, the District Judge came to the 
conclusion that although there was a default 
in 1895, the mortgagees had waived their 
right to enforce the stipulation of the bond. 
He thereupon dismissed the suit. This deci- 
sion was subsequently affirmed on appeal to 
this Court. On the 3rd July 1906, the mort- 
gagees instituted the present action to recover 
Rs. 1,199 on the same instalment bond. They 
alleged in their plaint that since the institu- 
tion of the previous suit, the instalment for 
1901 had faln due, and further that although 
the prevjous suit had been dismissed, they 
were entitled to recover whatever was due on 
the mortgage on the footing that default 
was made in 1895 whereupon they became 
entitled to recover compound interest upon 
all the instalments ab 36 per cent. per 
annum, 
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The Court below concurrently held that ‘the 
plaintiffs are entitled to recover the instal- 
raent for 1901, but nothing in respect of any 
previous instalment. The Subordinate Judge 
as well as the District Judge have come to 
this conclusion on the ground that the part 
of the present claim which relates to instal- 
ments before 1901 might and ought to have 
been enforced in the previous suit. In this 
view they have made a decree in favour of the 
plaintiff for the instalment of 1901 only. As 
regards interest they have held that the 
stipnlation for payment of compound interest 
was in the nature of penalty and not 
enforceable and have consequently allowed 
simple interest in the shape of damages at 36 
per cent. per annum. 

The plaintiffs have now appealed to this 
Court and on their behalf the decision of the 
District Judge has been challenged on only 
one ground, namely, that the principle of res 
judicata has no application to this case and 
that notwithstanding the decision in the pre- 
vious suit the plaintiffs are entitled to re- 
cover not only the instalment for 1901, but 
whatever is due in respect of any previous 
instalment on the footing that upon default 
made in 1895 they became entitled to recover 
all the instalments with compound interest at 
36 per cent. In answer to this argument it 
has been contended by the learned Vakil for 
the respondent that, so far as the instalments 
before 1901 are concerned, what is now urged 
as a ground for the claim might and ought 
to have been made a ground of attack.in the 
previous suit and as the plaintiffs omitted to do 
so they are debarred under explanation 2 of 
section 13 of the Code of 1882. In my, opi- 
nion the contention of the respondent is well- 
founded on principle and is amply supported 
by authorities and must consequently pre- 
vail. ; 

Whon the previous suit was commenced on 
the llth September 1900, all the instalments 
fiom 1894 to 1900 had fallen due. So far, 
therefore, as all the instalments excepting the 
one for,1901 was concerned the plaintiffs were. 
entitled to recover whatever was due there- 
upon irrespective of any question of default 
on the part of the mortgagors. They might 
have urged in the alternative as regards a anb- 
stantial part of their claim that, in any view 
of the case, they were entitled to a decree in 
respect thereof, They omitted to do.so. Are 
they entitled now to urge:in support of their 
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claim the ground which they might have 
taken in the previous suit? In my opinion 
they are not entitled. It was pointed out by 
their Lordships of the Judicial Committee in 
Kameswar Porchad v. Rai Kumari Ruttan Koer 
(1), that whether a ground of attack which 
might have been taken in a previous suit 
ought to have been so taken depends upon 
the particular facts of each case. Where 
matters are so dissimilar that their union 
might lead to confusion the construction of 
the word ‘ought would become important. 
In the case then before their Lordships the 
matters were the same, what was urged in the 
later suit was only an alternative way of 
seeking to impose a liability upon the defend- 


ants and, therefore, it ought to have been - 


made aground of attack in the former suit 
and so it must be deemed to have been a mat- 
ter directly and substantially in issue in the 
former suit and, ‘therefore, res judicata. The 
same view had been taken by their Lordships 
in Mahabir Pershad Singh v. Macnaghten (2) and 
has been applied in a variety of cases in this 
country amongst which reference may spe- 
cially bé-made to Shama Charan Banerji v. 
Mrinmayl Debi (8). Akayi Kunhi v. Ayissa Bi 
(4), Guddappa v. Tirkappa (5). In the last of 
these cases the decisions on the subject were 
reviewed by Sir Lawrence Jenkins, ©. J., and 
it was pointed ont that the test was were the 
matters so dissimilar that their union might 
lead to confusion P To my mind there is in 
this case but one answer to that question, 
namely, there would have been certainly no 
confusion’ but the two alternative grounds 
might be quite appropriately put forward. 
In the words of Mr.’ Justice West in Haji 
Hasam Ibrahim v. Mancha: Ram Kalian Das 
(6), the plaintiff having striven to establish 
their claim by one means and failed, cannot 
now establish that claim by other means 
which were equally at their command when 
the former suit was tried’ and so connected 
with the grounds on which they in that case 
relied that they ought to have been submitted 
for ‘consideration together. It is farther 
worthy of note that if the plaintiffs were now 
permitted to.succeed in their claim, the re- 
sult in substance would be a reversal of the 
- (1) L. R 191. A. 234; 20 0. 79. 
(2) L. R. 18 I. A. 107; 16 O. 882. 

A 31 C. 79. S 
(4) 28 M. 645. 

5) 25 B 189 p, 192. 
f, 3 B. 187 at p. 140, 
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earlier decision, It was there found by the 
District Judge, and his view -was affirmed by 
this Court, that the plaintiffs had waived 
their right to claim compound interest upon 
all the instalments in the event of default in 
payment of one of them. They now put for- 
ward. the identical claim and urge that they 
are entitled in the present suit to recover 
what is due upon every one of these instal- 
ments with compound interest at 86 per cent, 
pernnnium., This is precisely the claim which 
they had put forward in the previous litigation. 
Itis difficult to appreciate upon what principle 
they can be allowed to reagitate thesame ques- 
tion. As was observed by this Courtin the cas® 
of Lilabati Misrain v. Bishun Ohobey (7), an es- 
toppel is not confined to any one finding in the 
judgment, but extends to all facts involved in 
it as necessary steps or “ground. works; in 
other words a judgment operates by- way of 
estoppel as regards all the findings which are 
essential to sustain the judgment. Now the 
decision in the previous suit was based on the 
finding that the plaintiffs had waived their 
rights to enforce the stipulation for payment 
of compound interèst upon default. That find- 
ing operates as res judicata between the parties, 
Even if the matter were open for reconsidera- 
tion this view would furnish a conclusive an- 
swer to the mostsubstantial portionofthe claim 
in the present suit. On these grounds 
feel no doubt that the view taken by the 
Courts below is correct. No other question 
has been argued before me and no reference 
has been made either as to the precise amount 
due or the principle upon which the interest 
on the instalment of 1901 has been calculated. 
The sole ground urged in support of the ap- 
peal fails which must consequently be dis- 
missed with costs. 
Appeal dismissed. 
. (7) 60. L. J. 621. 





CALCUTTA HIGH COURT. 
Suconp Crvin Apparat No. 2453 or 1907. 
April 2, 1909. e 
Present :—Mr. Justice Mookerji. 
KALI DEBY A-—PLAINTIFF—-APPEPLANT ` 
i versus 
BHAGABAN NANDA—Derenpant— 


RESPONDENT. 
Imitation Act (XV of 1577), Sch. TI, Art, 120—Suit 
for declarahon'of title-—Order refusing registration of 
name, not disposseasion, 
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Article 120 of the second schedule of the Limitation 
Act applies to a anit for declaration of title to 1mmov- 
able property. 

Mohabharat v. Abdul Hamid, 10, L. J. 78, followed. 

An order under the Land Registration Act refusing 
to regjster an applicant's name does not ın law amount 
toa dispossession of the applicant and delivery of 
possession to the opposite party. When, therefore, the 
applicant continues in possession, no suit for recovery 
of possession lies at his instance anda suit to hayo 
hus title declared is governed by article 120 of the 
Limitation Act, 1877. 

Choudhury Shamannnd v Raj Naram, 11 C. W. N. 
186, followed. 

Appeal from the decree of the District 
Judge of Cuttack, dated August 16, 1907, re- 
versing that of the Munsif of Balasore, dated 
“June 19, 1906. 

Babu Mamidra Lal Bannerjee, for Babu 
Dhirendra Lal Kastagir, for the Appellant. 

Babu Monmotho Nath Mukerjee, for the 
Respondent. 

Jadgment.—This is an appeal on bahalf of 
the plaintiff in an action for declaration of 
title to immovable property. The plaintiff 
commenced this action on the 28th September, 
1905, upon the allegation that she obtained 
this property by inheritance upon the death 
of her son, that the defendant has got himself 
registered in the collectorate, that in the re- 
cord of right which was published on the 
15th August 1897, the defendant was entered 
as the owner, that this circumstance has 
thrown a cloud on her title and that, therefore, 
she is entitled to have her title declared 
in the property, of which she alleges sho 
is in possession. 

The Court of first instance held with 
reference to the plea of limitation raised 
by the defendant that the suit was in time 
as it had been brought within 12 years 
from the date of the publication of the record 
of right. Upon the merits the Court of first 
instance found that the plaintiff had estab- 
lished her case. In this view a decree was 
made in favour of the plaintiff. 

Upon appeal the learned District Judge 
held that as the suit was one for declaration 
of title to immovable property of which the 
plaintiff was admittedly in possession it ought 
to have been instituted within six years from 
the date when the right to sue accrued, that 
is, from the 15th Angust 1897. In this view 
of the matter the District Judge dismissed 
the suit. 

The plaintiff has now appealed to this 
Court and on her behalf it is contended that 
the suit is not barred by limitation, Now it 
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is quite clear that as laid down in the case of 
Muhabharat Shaha v. Abdul Hamid Khan (1), 
that Art. 120 of the second schedule of the 
Limitation Act applies to a suit for declaration 
of title to immovable property. lt is also 
clear as laid down in Ohowdhury Shamanund 
Das v. Rajnarain Das (2), that an order under 
the Land Registration Act refusing to register 
an applicant’s name does notin law amount 
to a dispossession of the applicant and delivery 
of possession to the party upon whose 
objection the application was refused, When, 
therefore, the party whose application for re- 
gistration of name is refused continues in po- 
ssession, on suit for recovery of possession 
lies at his instance and a suit to have his 
title to the land declared is governed by Art. 
120 of the Limitation Act. The District 
Jadge was, therefore, quite correct in holding 
that Art. 120 was applicable to this case. Tt 
is suggested, however, that in the plaint an 
allegation had been made that the plaintiff 
became aware of the proceedings before the 
Revenue authorities which had thrown a 
cloud upon her title so late as the 19th Jan- 
uary 1904, and as she had been kept out of 
the knowledge of her right to maintain this 
action by reason of the fraud of the defend- 
ant, she was entitled to the benefit of section 
18 of the Limitation Act. No doubt if the 
frand alleged was established, the plaintiff 
would be entitled to bring her suit within six 
years from the date when she became aware 
of the fraud. The learned Vakil for the re- 
spondent, however, has pointed out that the 
fraud alleged in the plaint was not attempted 
to be proved and that although the plaintiff 
was examined as a witness she did not allege 
that there was any fraud’ on the part of the 
defendant or that she became aware of her 
right to maintain the present suit on the 19th 
January 1904. Whatever, therefore, the effect 
of any possible application of section 18 to 
the present case might have been if evidence 
had been given in support of the alleged 
fraud, it is quite clear upon the record as it 
stands that the plaintiff cannot succeed. The 
suit is clearly barred by limitation and the 
appeal is, therefore, dismissed with costs. 


Appeal dismissed. 
(1) 10. L. J. 73. 
(2) 11 0. W. N. 186. 
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LALITESWAR SINGH V. BHABRSWAR SINGH. 
CALCUTTA HIGH COURT. 


Privy COUNCIL APPEAL DEPARTMENT. 
ARONO FOR LEAVE TO APPRAL TO THE Petvy 
Councit, No. 8 or 1908. 
April 16, 1909.’ 


l Preseùt:—Mr. Justice Harington, A. ©. J., 
Mr. Justice Mookerji and 
Mr. Justico Carnduff. 


LALITESWAR SINGH—Devenpant— 
_ APPELLANT— PETITIONER TO ENGLAND 
VETEUE 
`” BHABESWAR SINGH——PLAINTIFF AND 
OTHERS REMAINING Derexpants— RESPONDENTS 
—Opposite PARTIES. 

Civil Procedure Cade (Act V of 1909), order 41, rule 
6 and orde: 46, rule 13 cle, (c) and (d)—Stay of execu- 
tion—Powes of Appellate Court—Proceedings after preli- 
munary decree, power of first Court to stay 
y Proceedings after a preliminary decree 18 passed are 
proceedings in the suit and not proceedings m execu- 
tion.. 

Therefore, where an appeal is preferred against such 
a decree, the Court which has the power to stay pro- 
ceedings after the decree, isthe Court which has sewin 
of the appeal, and not the Court which passed the de- 
oree, that Court having the power to stay execution of 
the decree, but notthe power to stay proceedings under 
it. 

é Application for leave to appeal to His Ma- 
jesty in Council No. 8 of 1908. 

Appeal from Original Deoree No. ROT of 
1907. i 

Mr. 3. P. Sinha, Advocate-General, ae 
Babu Baldeo Narain Singh, for the Appel- 
lant. 

Babu Lachmt Narain Singh, for the Re- 
spondent. 

Judgment, — This isan application to stay 
the execution of a decree. But the respon- 
dents’ answer is that it is not an application 
to stay the execution of a decree but to stay 
the proceedings in.a suit following a prelimi- 


mary decree, and he says that this Oourt has 


no jurisdiction to- make the order asked for 
because the only Court that can make that 
order is the Court which has seizin of the 
appeal, namely, the Judicial Committee of 
the Privy Council. 

| The decree is a preliminary decree for 
partition, and a preliminary decree is defined 
under the Code ag one in which further pro- 
ceedings have to be taken before the suit can 
be completely disposed of. , This decree order- 
ing a partition is one of that nature because 
before the suit can be finally disposed of the 
partition has to be arrived at by the Commis- 
sioner, his report submitted to the Court and 
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then the final decree passed. Now under 
order 41, rule 5, it is provided that an appeal 
shall not operate as a stay of proceedings 
under a decree or order appealed from, except 
so far as the appellate Court may order. 
From these words we think itis clear that the 
Legislature intended that the Court which 
should have power to stay proceedings after 
a preliminary decree is the Court which 
has seizin of the appeal, and not the Court 
which passed the decree. But the Comt which’ 
passed the decree has certain powers under 
order 45, rule 13, which provides “that not- 
withstanding the grant of certificate for the 


. admission of any appeal the decree appealed™ 


from shall be unconditionally executed unless 
the Court otherwise directs.. “Then it gives 
the power on special cause to do certain things 
inter alta to stay execution of the decree ap-. 
pealed from, and lastly, to place. any party 
secking the assistance of the Court under such 
condition, or give such other directions re-- 
specting. the subject matter of the appeal as it 
thinks fit, by the appointment of a Receiver or. 
otherwise. It is clear that it -gives power 
to stay execution of the decree; it does not 
give the power to stay proceedings under the: 
decree. The learned Advocate General has. 
argued that the power is included under sub-. 
section (d) which I have just read ; but we do 
not think that the section bears the interpre- 
tation which he places upon it. Order 41, 
rule 5, provides in. express terms under what 
condition the proceedings under a decree can 
be stayed, and we think, that if it had been 
intended, under order 45, rule 18, to place 
that power in the hands of the Court whose 
decree is appealed from it would have been 
given in the same express term. In the 
abgence of such express terms, we think that 
the application made by the learned Advocate- 
General must fail, and that the Court which 
has power to stay proceedings under the Code 
is the Court which has seizin of the appeal, ' 
namely, the Judicial Committee of the Privy’ 
Council. ` 

The application is, therefore, refused, with | 
costs 5 gold mohurs. 

Application refuset 
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ıı” © CALOUTTA HIGH COURT. ~ " 
Seoonp Cryin Appear Nos, 244 AND 261 to 
265 or 1907. 
- April 15, 1909. 

Present :—Mr. Justice Carndnuff. 
MOHAN PANDEY—Parincerpat DEFENDANT 
— APPELLANT 
VETES 
: LALA BHAGWATI CHARAN AND OTHERS 

4 ~—PLAINTIRFS——RUSPONDRENTS. - 

Ceng Act (EX B, Cof 1380), 3.95—Road Cess Returns— 
Hdmissibility—Admissions by defendanta fellow tenants 
No evidence against defendant 

Section 95 of the Cess Act lays down that returns 
made under it “ shall be admissible as evidence against 
euch person (that is, the person by or on whose be- 
half they were filed), but shall not be admismble in his 
favour.” It does not enact that such a return shall be 
admissible only as evidence against the maker, and the 
first part of the provision is clearly declaratory, but 
not exhaustive. 

Hem Chunder Chowdhry.v. Kala Peale Bhudura, 
8 C. W. N. 1 (P. 0.), relied on, 

Admission in Road Cess returns made by a defend- 
ant’s fellow-tenants (especially when they were made 
by them not qua tenants but qua landlords, and when 
16 is demmed that the makers are dead and there is 
no finding to the contrary) are no evidence whatever 
against the defendant. 

Hem Chunder Chowdhry v, Kalı Prosunno Bhaduri, 
BO, W N. No. 1 (P. ©.), distinguished. 

Appeals from the decrees of the District 
Judge of Shahabad, dated December 3, 1906, 
affirming those of the Munsif of Sasseram, 
dated April 10, 1906. 

Babu Fi ovash Ohandra Mitter, for the Ap- 
pellants. 

Babu Chandra Sekhar Prosad Singh, for the 


Respondent. 


Judgment.—In these six cases the appel- 
lants were sued by the respondent for bhaolt 
rent due in respect of the years 1902 to 1905. 
In all of them except that brought against 
Dwarka Mahto and others which will be dealt 
with separately hereafter, the Court of first 
instance found that the landlord had 
signally failed to prove his claim and decreed 
the suits at the rate of Nakdi rents alleged by 
the tenants. In its judgment the oral evi- 
dence adduced by the plaintiff was shown to be 
“quite unsatisfactory,” the jamabundis and 
chittas were discredited and held to be value- 
less ;: the tevskhana papers filed were likewise 
discarded, and the-remaining documents relied 
upon, being Road Cess returns which had been 
made in 1888 by other tenants of the same 
mauza in the.capacity of tiecadars and, there- 
fore, gua landlords, were rejected as being 
no evidence whatever against the appellants. 
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The lower appellate Court, however, while 
leaving untouched all the other findings of 
the first Court as described above, held that 
the Road Cess returns, although not binding 
the appellants, were nevertheless 
‘admissions ” constituting “valuable evidence 
as’ to what thé rent was;” and on the strength 
of them alone the appeals were allowed, . the 
decrees appealed against were reversed, and 
decrees following the returns were granted. 
These second appeals are by the tenants: 


‘and on their behalf it is contended—(1) that 


the Road Cess returns ought not to have been 
taken into account at all, their.reception as 
evidence save against the individual by whom 
or on whose behalf they were filed, being 
absolutely barred by-section 95 of the Cess 
Act, 1880 (Bengal Act IX of 1880), and (2) 
that, apart from the provisions-of the section 
just quoted and under the general law, the 
returns in question are no eviderice against 
the appellants in these cases: _ 

To the first contention I am unable to yield, 
Section 95 of the Cess-Act lays it down that 
returns made under it “shall be admissible 
as evidence against such person (i. e., the 
person by or on whose ‘bebalf-they were 
filed), but shall not be admissible in his 
favour.” It does not enact that such a return 
shall be-admissible- only as evidence against 
the maker, and the first part of the provision 
is clearly declaratory, but not exhaustive. 
‘Moreover it is impossible to argue to the 
contrary in the face of the judgment. of the 
Judicial Committee in Hem Ohunder Ohowdhry 
v. Kali Prosunno Bhaduri (1), which has been 
referred to by the learned District Judge in 
the lower appellate Court. But the second 
contention must, in'my opinion, prevail. The 
Privy Council ruling cited above, although it 
is a clear authority for overruling the ap- 
pellants on the first point taken, is no author- 
ity for holding that in these cases the returns 
relied upon had any evidential value; for the 
facts are easily distinguishable. Admissions 
made by a defendant’s fellow tenants (es: 
pecially when they were made by them not 
qua tenants but gua landlords; and when it is 
denied that the makers are dead and:there 15 
no finding to the contrary) are to my mind no 
evidence whatever against the defendant; and 
if that be so, the learned District Judge has— 
see Shivabasava v. Sangappa (2)—erred in law, 

(1) 8C W.N.1 (P. 0). 

(2) 29 B. 1 at p. 12. 
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and appeals Nos. 244 and 262 to 265 must be 


allowed. The decrees of the lower appellate 
Court in these cases will be discharged; those 
of the Court of first instance will be restored, 
and the appellants will be entitled to their 
costs throughout. 

The case of the appellants Dwarka Mahto 
and others (Appeal No. 261) stands in a total- 
ly different footing ; for the Road Cess return 
here made the basis of the decree by both 
‘the Courts below, was filed by Dwarka him- 
self, and I am concluded by the findings of 
fact on. the record. This appeal will, there- 
fore, be dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Cronan Reverence No. 603 or 1907. 
January 2, 1909. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Ryves. 

EMPEROR 
versus 
MORGAN AND ANOTHER. 

Penal Code (Act XLV of 1869), 88. 84, 197, 114,8944, 
386, 837 and 833—Rash or negligent act, death 
caused by—Oulpable rashness or Negligance—Abetment 
—Death caused by act of one man when two were do- 
ang rash or negligent ust—Criminal Procedure Oode 
-( Act V of 1898),8, 545 (1) (b)— det XIII of 1855—Com- 
pensation to: widow of person killed. 

Where two persons were practising at target shoot- 
ing at a place by the side of a pubho road and they 
fired at it without the least circumspection with re- 

to the safety of others, and a man was wounded 
resulting in his death) by a bullet fired by one of 
those two persons : 

Held, that both were guilty under section 304 A. 
of the Indian Penal Code. 5 

Reg. v. Salmon, (1880) 6 Q. B. D. 79, followed. 

Culpable rashness and culpable negligence defined. 

Reg. v. Nidamarto Nagabhushanam, 7 M. H. O. R. 
119, referred to. i . 

Clause (b) of sdction 645 of the Oriminal Procedure 
Code has been expressly framed so as to provide for 
compensation, being given in cases where it is recover- 
able under Act XIII of 1855 to the wife, husband, 
parent and child of the deceased. 

Yalla Gangulu v. Mamidi Dali, 21 M. 74 (F. B.), not 
followed. j , 

. Reference under section 307 ofthe Criminal 
Procedure Code, by F. S. Hamilton, Esquire, 
Sessions Judge of Darjeeling. 

Mr. Stokes and Babu Lalit Mchun Banerjea, 
for the Accused. 

Mr. Orr, for the Crown. 

Judgment.—Corporal Morgan and Private 


Lawson of the Highland Light Infantry were 
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placed on their trial before the Sessions Judge 
of Darjeeling and a Jury on the 16th of No- 
vember 1908. The charge against them, as 
amended in the Court of Session, was framed 
under section 804A read with section 114 of 
the Indian Penal Code, and ran as follows :— 

That you, on or about the 25th day of 
October 1908, at Aloobari Busti, each abetted 
the other in the causing of death by a-rash gr 
negligent act, each being present when the 
act, which resulted in death, was committed, 
and the act abetted being committed in con- 
sequence of the abetment, and thereby com- 
mitted an offence punishable ‘under sections 


wie of the Indian Penal Code.” We will re. 


fer later on to the wording of this charge. 
The accused pleaded not guilty to the charge 
and, at the conclusion of the trial, the Jary 
returned the following verdict: “We find 
that the accused, or one of them, caused the 
deceased’s death. We find that they were 
careless, but not criminally so, and that, 
therefore, they were not negligent within the 
meaning of the section. We, therefore. find 
them not guilty of the offenco charged.” The 
learned Sessions Judge, however, refused to 
accept this verdict and has referred the case 
to us under the provisions of section 307 of 
the Code of Criminal Procedure. 


The facts of the case are very simple and 
are admitted. Indeed, almost the entire 
evidence, which connects the accused with the 
death of the unfortunate man Kachar Singh, 
is to be found in the frank statement which 
the accused made before the committing Ma- 
gistrate and to which they have all along ad- 
hered. It appears from these statements, 
which we accept, that on the morning in 
question the two accused, who belong to a 
regiment that has been stationed for some 
time at Jalapahar, went out to practise target 
shooting. They took with them a small 
rifle.” This rifle is not before us, but it was 
before the learned Sessions Judge and the 
Jury, and has been described as having a 
small bore, one-fourth-inch in diameter, and 
was sighted for 100 yards. Thty proceeded 
down what is known as the Old Calcutta Road 
and along it to the Bhutia graves, and then 
climbed up the side of the hill tothe cryptomeria 
plantation. Here they found a small empty 
tin which they used as a mark. They first 
stood at a point marked f on the plan, and 
fired a few shots at the tin, which was placed 





- 


Vol. i] 


EMPEROR v. MORGAN, 


at a point marked c. They then went from f 
to a point marked b, and placed the tin at a 
point marked a. So far their shooting was 
perfectly safe. Next, they placed the tin 
again atc ona small eminence on the sky- 
line, and fired at it from b, a distance of 100 
feet, against the light. It appears from the 
evidence that a person standing at b and fir- 
eng atc, which was on the sky-line, could not 
“see the Old Calcutta Road, a bend of which 
comes directly into the line ‘of fire from b toc 
some 640 feet, according to the map, beyond 
the point c, but some 60 feet lower. This 
measurement, however, is entirely fallacious, 
as it was made by passing a tape over the very 
uneven surface of the intervening ground. 
The actual distance that the bullet would 
have to travel between the points c and d 
does not seem to be more than about 150 
yards. For the first 120 yards or so, pro- 
bably its flight was fairly horizontal: after 
that the bullet, which had lost much of its 
velocity would probably have dropped very 
quickly. It is proved, however, that a per- 
son, standing at ¢ could plainly see the road. 
In their statements the accused say that they 
both went to the point c to place the tin. 
They must, therefore, if they had used the 
least circumspection, have noticed this road. 
It is true that the road is not one that is usu- 
ally much used, but the fact remains that it 
is a public road and is used daily by the in- 
habitants of the village of Aloobari. After 
firing a few shots the accused went home, 
unconscious that any one had been injured. 
A man named Kachar Singh, however, who 
was walking along the road atthe point d 
was struck by a falling bullet, which entered 
the chest and perforated the stomach and 
wounded the left kidney. Kachar Singh was 
seen to fall by another way-farer, and was 
helped to Aloobari Busti and afterwards to 
the hospital at Jalapahar, where he died some 
six days later from peritonitis. After a post 
mortem examination the bullet was found in 
the body of deceased, and this fitted the cart- 
ridges used by the accused. There can, there- 
fore, be no* possible doubt that the death of 
Kachay Singh was caused by this bullet, 
which had been fired by one or other of the 
accused, It is impossible to say who fired it. 
Under these circumstances we have to consider 
what offence, if any, was committed by 
either or both of the accused. There would 
seem to be no doubt that, on similar facts, in 
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England both the acensed might be convicted 
of manslaughter. The case of Reg. v. Salmon 
(1) is similar. There three persons took an 
army ritle andsome ball cartridges into a field, 
and having fixed a board in a tree 8 feet from 
the ground, began firing at it from a distance 
of 100 yards, .The second shot that was fired 
happened to kill a boy, who had climbed up a 
tree distant about 400 yards away. The Jury 
convicted all the prisoners of manslaughter, 
and Coleridge, C. J., stated a case for the 
Court of Crown Cases Reserved “ whether 
there was any evidence upon which any one 
or all of the prisoners could be convicted of 
manslaughter.” The Court consisting of 
Coleridge, C. J., Field, Lopes, Stephen and 
Williams, JJ., held that the conviction must 
be affirmed. “If,” said Lord Coleridge, “a 
person will, without taking proper precan- 
tions, do an act which is in itself dangerous, 
even though not,an unlawful act in itself, and 
if in the course of it he kills another person, 
he does acriminal act, which in law constitutes 
manslaughter. Ib was manslaughter in him 
who killed the boy. The death resulted from 
the action of the three and they are all 
liable.” 

The learned Sessions Judge, from the way 
in which he framed the charge, apparently 
was of opinion that, on the wording of section 
804A of the Indian Penal Code, the only per- 
son, who could be punished under the section 
was the person, who actually fired that shot, 
which resulted in death. In his charge to 
the Jury, he said: “It cannot be known 
which of the accused committed the act 
charged, that is, which of them fired the shot, 
which caused the death. But if you are 
satisfied that one of them fired the shot, you 
will probably find that the other abetted 
such firing.” He goes on to say that sections 
34 and 114 of the Indian Penal Code were 
then explained, to the Jury. 

The words“ any rash or negligent act not 
amounting to culpable homicide,” which oc- 
cur in sections 304A, were considered and ex- 
plained by Holloway, J., in Reg, v. Nidamartt 
Nagabhyshanam (2), in ‘the following terms: 

Culpable rashness is acting with the con- 
sciousness that the mischievous and illegal con- 
sequences may follow, but with the hope that 
they may not, and often with the belief that 
the actor has taken sufficient precautions to pre. 


(1) (1880) L. R. 6 Q. B. D. 79. 
(2) 7 M. H. O. 119, 120. 
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vent their happening. The imputability arises 
from acting despite the consciousness. Culpable 
negligence is acting without the consciousness 
that the illegal or mischievous effect will 
follow, but in circumstances which show that 
the actor has not exercised the caution in- 
cumbent upon him, and that, if he had, he 
would havehad the consciousness. The imput- 
ability arises from the negleot of the civil 
duty of circumspection.” It seems to us that 
‘the words “ rash or negligent act,” as used`in 
‘section 804A, must have the same meaning as 
the words “does any act so rashly pr negli- 
gently” which are to' be found in sections 
836; 337 and 338 of the Indian Penal Code, 
although the phraseology is slightly different. 
We do not think section 304A of the Indian 
Penal ‘Code creates any new offence. The 
object of the Legislature ‘in passing section 
336 wasto render criminal the doing of any act 
so‘rashly or negligently as to endanger hu- 
man life or the safety of others. The mere 
doing of an act so “rashly or negligently,” 
quite irrespective of the consequences, was 
made an offence. Now, on the facts of this 
case, adopting the definition of “ criminal 
negligence ” given above, we are clearly of 
opinion that-both the present accused could 
have been convicted under section 336 be- 
cause they fired with the rifle from the spot 8, 
at a mark which they had placed on the sky- 
line at c, without having taken any precan- 
tion or used the.slightest circumspection. with 
regard to the safety of others. Section 337 
only enables a Courtto impose greater punish- 
ment when hurt is the result of such erimi- 
nal rashness or negligence. Similarly section 
338 provides for a still further enhanced 
punishment when, under similar circum- 
stances, grievous hurt is the’ result. The 
original Code made no provision for the case 
of death being caused by such a rash or negli- 
gent act. We think section 304A does noth- 
ing more than supply the omission by render- 
ing a person or persons, who caused the death 
of another by arash or negligent act, under 
circumstances not amounting to culpable 
-homicide, liable to punishment up to two 
years’ imprisonment, or with a fine or with 
both. We think, therefore, that both the 
accused can legally be convicted and punislied 
ander section 804A of the Indian Penial Code 
‘because the death of Kachar Singh was 
directly due to what we hold to be'a crimi- 
nally negligent act on the part of both of the 


INDIAN CASES. 


' [1909 


. 


accused within the meaning of section 804A. 
We, therefore, think that the law in India is 

in accord with what was laid down in Reg. v. 

Salmon (1), and that it is unnecessary to call 
in aid sections 34 or 107, even assuming that 
either of these sections could possibly apply 
when the facts showed that at the most the 
accused were guilty of “negligence” only. 

It is difficult to see how a person can “ abet, 
the “ negligence ” of another without himself 
being equally “ negligent” within the mean- 

ing of the section, having regard to the defini- 

tion of “ negligence ” above quoted. It seems 
to us that these two soldiérs, one of whom is a 
Corporal, and both of whom have been in the” 
army forover four yearsand, therefore, must be 

familiar with the use of fire-arms, were bound 

to use all reasonable precautions to prevent 

their firing from endangering human . life. 

Although the rifle they were using was not a 

very dangerous weapon, they must have 

known that, as it was sighted up to 100 yards 

at least, itmight easily prove fatal for somecon- 

siderable distance beyond that limit, and the 

fact that they fired at an object on the sky-line 

on the hill side and against the light was, as 

they probably would have themselves admitted, 

if they had stopped to think fora moment, 

in itself dangerous. Further when they stood 

at the point ¢ to fix their mark, they should 

have looked round and satisfied themselves 

that there was no danger in firing -in the 

direction from b toc. If they had used the. 
least circumspection, they would have seen 

that the bend of the public road was in the 

direct line of fire, a little below them and not 

more than about 150 yards distant. 


For the above reasons we convict both the 
accused under section 804A of the Indian 
Penal Code. 


We do not, however, think that a severe 
sentence is called for in this case. We think 
the ends of justice would be met by imposing 
a fine. We direct that they be fined Rupees 
fifty each or, in default, -suffer rigorous im- 
prisonment for a period of three weeks. We 
further direct that the fines, if paifl, be hand- 
ed over to tha widow of the deceased qr such 
other person, whom the District Magistrate 
on enquiry may find entitled to it, under the 
provisions of section 545 of the Criminal Pro- 
cedure Code. | 


Weare aware that a Full Bench of the 
Madras High Court, in the case of Yalla 
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Gangulu v. Mamidi Dali (8) has held that 
compensation cannot be given to the widow. of 
a deceased personin a case like this. But, apart 
from the rulings of the Madras High Court, 
wo know of noruling which has taken the same 
view of section 545 as it stands ın the present 
Code, and we prefer to follow the opinion of 
Benson, J., to the contrary in his order of 
reference to the Full Bench for thereason which 
ke has given. There aretwo cases of this Court 
which interpreted the law in the same way as 
the Full Bench of the Madras High Court, 
but the words of the Code which they had to 
consider were, as pointed out by Benson, J., in 
his order of reference, entirely different from 
the words which are now to be found in sec- 
tion 545 of Act V of 1898. We think that 
clause (b) of section 545 has been expressly 
framed so as to provide for compensation be- 
ing given in cases where it is recoverable 
under Act XIL of 1855, and to the persons 


indicated in that Act, namely, the “ wife, 
husband, parent and child, if, any” of the 
deceased. 

Appeal allowed, 


(3) 21 N. 74. 





CALCUTTA HIGH COURT. 
Criminal Revistox No. 1092 or 1908. 
December 12, 1908. 


Presenét.—Mz. Justice Sharfuddin and 
Mr. Justice Coxe. 
KISHORI LAL ROY CHOWDHURY AND 
OTHERS—2ND Party—-PErITIONERS 


VErsus 
SRINATH ROY AND orgers——Ist Parrr— 
- AND ROMENDRA NARAIN ROY AND OTHERS, 
3RD PARTY—OPPOSITE Party, 

Criminal Procedure Code (Act V of 1898), ss. 144, 
145, 192 (2) and 629—Speeific Relief Act (I of 1877), 
8, 9—Proceeding unde: s 145 may be instituted durimny 
pendency of suit under s, 9 Specific Relief Act—Pio- 
hibstory o1der—Tenants not pai ties——Subsequent finding 
| that landlad in possession thiough tenants ~ Transfer 
of case under 8. /45 by Subordinate Magtetrate— Defect 
cured under a. 529, Criminal Procedure Code, 

A Magistrate has jurisdiction to proceed under gec- 
tion 145 of the Criminal Procedure Code with regard 
to properti® in respect of which a suit under section 
9 of the Specific Relief Act is pending. 

The*fact that a prohibitory order had been framed 
against the landlords im a proceeding under section 
144 of the Criminal Procedure Code, to which the 


tenants wore not parties, does not preclude the Court” 


in findunig subsequently in a procostling under section 


145 of the Code that the jandhon were in possession - 


aii their tenants. 
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A Subordinate Magistrate cannot be empowered 
under section 192 (2) of the Criminal Procedure Codo 
to transfer cases under section 145, but the defect is 
cured by section 529, 

Akbar Als v. Domi Lal, 40. W. N. 821, followed. 

Facts, —Mr, F. Husain, a Senior Deputy 
Magistrate with first class powers initiated 
the present proceedings under section 145, but 
subsequently transferred the case to the file 
of Babu G. ©. Banerji another Deputy Magis- 
trate of equal powers, who eventually declared 
the Ist and 3rd parties to be entitled to the 
possession of the lands in dispute. 

The other facts are stated in the judgment. 

Mr. Garth and Babu Surendra Nath Ghoshal, 
for the Petitioners. 

Mr. Dunne and Babu Baikuntha Nath Das 
(for Babu Harendra Lal Roy Chowdhury), for 
the Ist Party. 

Mr. P. D. Roy and Babu Harendra Narayan 
Mitra, for the 3rd Party. 

Judgment.-This is a Rule on the District 
Magistrate of Dacca and also on the opposite 
party to show cause why the order of Babu 
G. O. Banerjee, Deputy Magistrate, dated the 
28th August 1908, should not be set aside on 
the grounds mentioned in the petition. 

The first ground is that,as a suit under 
section 9 of the Specific Relief Act with re- 
gard to the property in dispute was pending, 
the Magistrate was not competent to proceed 
under section 145 of the Criminal Procedure 
Code. With regard to this point no authority 
has been shown tous except an unreported 
case (1). But certainly in that case it is no- 
where laid down that a Magistrate has no 
jurisdiction to proceed under section 145 with 
regard to properties that may be the subject 
of civil proceedings. Such proceedings cer- 


. tainly cannot take away the jurisdiction of 


the Magistrate to initiate proceedings under 
section 145, if he find reasonable grounds for 
apprehending that without such proceedings 
a breach of the peace may be caused. 

The second ground taken is that, inasmuch 
as on the day of the initiation of the proceed- 
ings under section 145 a subsisting probibi- 
tory order, dated the 28th February, under 
section 144 of the Criminal Procedure Code, 
was in force against the parties, the lower 
Court was not competent to hold that on the 
28rd April 1908, the first party and the third 
party were in possession through their te- 
nants. We find that the first and the third 
parties appear to have common cause, and 

(1) Oriminal Revision Case No, 781 of 1908. 
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claim to be in possession of the chur in dis- 
pute through their tenants. The second 
party claims to be in exclusive possession of 
the chur land, also through their tenants. The 
prohibitory order mentioned above is not be- 
fore us, and we cannot say what its terms 
were, but at any rate it appears that the 
tenants were not parties to the proceedings 
under section 144 of the Criminal Procedure 
‘Code. That being so, the fact that an order 
of some kind, the précise nature of which is 
not known, had been framed against the land- 
lords, does not authorise u8 to set aside the 
subsequent finding that the firat and third 
parties were in possession through tenants as 
without jurisdiction. Thirdly, it has been 
‘argued that Mr. F. Husain had no power to 
transfer cases at all, and certainly had no 
. power to transfer cases of this nature. It is 
laid down in Akbar Ali Khan v. Domi Lal 
. (1), that a Subordinate Magistrate cannot be 
empowered under section 192 (2) to transfer 
cases of this nature, but that case is also an- 
thority for holding that this defect is cured- by 
section 529 (f) of the Criminal Procedure 
Code. Learned counsel for the petitioner at- 
tempts to distinguish that case on the ground 
that in the present ċase Mr. Husain had no 
powers under section 192 at all. But we have 
no doubt that he has such powers. The Magis- 
trate in hisexplanation states thathe has them. 
We find from the Civil list that Mr. Husain is 
the Senior Magistrate with first class powers 
except the District Magistrate, and such Ma- 
gistrates are almost invariably given these 
powers, and, indeed, must be given them to 
enable the work to be distributed when the 
District Magistrate is away. Finally, it seems 
to us wholly unlikely and opposed to experi- 
ence that any Deputy Magistrate should 
usurp these powers. It is urged that a copy 
of the order authorising Mr. Husain to trans- 
` fer cases ought to have been submitted, buat it 
may well have seemed to the trying Magis- 
trate that the above considerations are self- 
evident, and do not require further proof. 
We, certainly, are not prepared to assume on 
these materials that Mr. Husain has no power 
to transfer cases of any kind; and we have no 
doubt that he acted in entire good faith. 

The last ground taken was that there is 
nothing to show that there was any reason 
for apprehending a breach of the peace be- 
tween the parties, and the Magistrate, there- 

(2) 4 0. W. N, 821. 
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fore, was not competent to pass the order 

complained against. What is required under 

gection 145 is that the Magistrate, before in- 

jtiating proceedings under that section, must 

be satisfied on the materials before him that 

there is fear of a breach of the peace with 

regard to some immovable property between 

the parties. We find that the Magistrate 

jnitiated these proceedings on a report ow 
which he was satisfied that there was an ap- 

prehension of a breach of the peace. Wa 

also find from the explanation of the Magis- 

trate that there is evidencg on the record that 

there was a probability of a breach of the 
peace., On these findings we cannot say that, 
the Magistrate acted without jurisdiction. 

Under these circumstances, we think that 
all the grounds taken by the second party 
fail. 

In conclusion we may observe that in issu- 
ing this Rule we did‘ not attach any import- 
ance to the allegations made in the third para- 
graph of the petition. The Rale was granted 
on other grounds. The result is that the Rule 
is discharged. 

Rule discharged. 





ALLAHABAD HIGH COURT 
Frest Orm Appaat No. 199 oF 1906. 
December 1, 1908. 

Present :—Mr. Justice Richards and 
Mr. Justice Griffin. 
JAGANNATH—PLAINTIFE-— APPELLANT 
versus 
DIBBO AND orHers-—-DEFENDANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s». 6 (a) and 
48—Reversionary right, tranafer of —Tranafer by unuu- 
thorized. person subsequently acgun ing mtes est. 

1t is not competent for a Hindh reversioner to transe 
fer hig reversionary interest expectant on the death 
of a Hindu widow, $ 

Sham Sunder Lal v. Achhan Kunwar, 21 A. 71 (P.O. ); 
L. R. 25 I A. 188, Nund Kishore Lal y. Kanee Ram 
Teuary, 29 0. 355, followed. 

Section 48 of the Transfer of Property Act does not 
apply where the transfer is without consideration, nor 
where there is no erroneous representation on the part 
of the transfer that he is authorized to transfer the 
property at the date of the transfer. ẹ 

Sarat Chandra Chaudhri (ford. N. Chaudhri), 
for the Appellant. ° 

Muhammad Ishaq (with him Durga Charan 
Banerji), for the Respondents. 

Judgment. —This was a suit to enforce a 
mortgage, dated the 6th of September, 1884. 
The defènce was that the mortgage was withe 
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out consideration, that the mortgagors had 
no power to mortgage the property and that 
the suit was barred by limitation. The 
admitted facts are that atthe date of the 
mortgage one Musammat Shibbo was in pcs- 
session as a Hindu widow, having succeeded 
her husband, one Bhola, who died childless. 
A number of transfers have since been made. 
Some of the defendants are tho transferees of 
Musammat Shibbo and some are transferees 
of Tota Ram and Har Sukh, the mortga- 
gors named in the mortgage deed. The 
mortgage deed bears interest at the rate of 
874 per cent. per annum, Musammat Shibbo 
died on the 5th of October, 1888, and no 
proceedings were taken until the institution 
of the present suit on the 18th of January, 
1906. The Court below has found that the 
deed was fictitions and that no considera- 
tion passed. The mortgage deed was 
registered, and it appears from the en- 
dorsement of the Registray that the mort- 
gagors appeared before him, acknowledg- 
ed the deed, and admitted receipt of the 
mortgage money. The money was not paid 
before the Sub-Registrar, and Jagannath, the 
mortgagee, produces no receipt. The defend- 
ants’ witnesses depose that Tota Ram and 
Har Sukh were very poor persons and that 
they entered into an arrangement with 
Jagannath, that Jagannath should carry on 
litigation for them, and in the event of its 
being successful, the property wasto be shared, 
and that as part of this arrangement the 
mortgage in suit was executed that the 
Rs. 2,000 were never paid, and that Jagan- 
nath did not carry on the litigation. That 
there was litigation going on at that time is 
very clear, and the nature of the litigation 
appears. It was a suit by Har Sukh and 
Tota Ram to set aside alienations made by 
Musammat Shibbo on the ground that she 
as Hindu widow had no right to alienate the 
property she had succeeded to as widow of 
Bhola. It further appears that Shibbo was 
entered as the owner at this very time in the 
public khewat. We see no reason to differ 
from the figding of the learned Subordinate 
Judge that there was no consideration for the 
mortgage. Jagannath, years*ago, instituted a 
suit on another bond, executed by Har Sukh 
‘in his favour withont any mention of the 
present bond though the latter was for a 
much larger amount. It has been held 
by the Privy Council in the case of Sham 
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Sundar Lal v. Achhan Kunwar (1) that it 
is not competent for a Hindu reversioner 
to transfer his reversionary interest ex- 
pectant on the death of a Hindu widow. 
See also the case of Nund Kishore Lal v. 
Kanee Ram Tewary (2). It is, however, 
contended on behalf of the plaintiff that he 
can call to his aid the provisionsof section 
43 of the Transfer of Property Act, 1882, 
which provides that “where a person errone- 
ously represents that he is authorized to 
transfer certain immovable property and 
professes to transfer such property for con- 
sideration, such transfer shall, at the option 
of the transferee, operate on any interest 
which the transferor may acquire in such 
property atany time during which the con- 
tract of transfer subsists.” This section of 
course cannot apply if the deed was really 
without consideration, but even if there was 
some consideration for the deed, it would be 
necessary for the plaintiff to show that there 
was an erroneous representation by Har Sukh 
and Tota Ram that they were in possession of 
the property at the date of the mortgage. 
Jagannath when examined did not attempt 
to show that he did not know, that Musammat 
Shibbo was in possession as a Hindu widow, 
or that there was any representation to 
him which made him think that Har Sukh 
and Tota Ram were in possession of tha 
estate. On the other hand, he says that 
he was told that money was wanted for 
litigation, and we know from the evidence 
on therecord that the nature of this litiga- 
tion was to set, aside alienations by Musam- 
mat Shibbo, and that Musammat Shibbo was 
alive and was a party to the litigation. Both 
these grounds are fatal to the plaintiff's case, 
We accordingly dismiss the appeal with costs. 


Appeal dismissed, 
(1) L. R., 25 I A, 1183 21 A 7L 
(2) 29 0. 356. 





ALLAHABAD HIGH COURT. 
First Orvin Aprrar No. 91 or 1908. 
December 14, 1908. © 
Present:— My. Justice Richards and 
Mr. Justice Griffin. f 
GOPAL PRASAD AND ANOTHER— DEFEND- 
' ANTS—~APPELLANTS 
Tm VETSuUS 
BADAL SINGH—PLAINTIFE— 
RESPONDENT. 
Pre-emplion—Right gwen by contract recorded an 
wajib-ul-arz terminating with term of settlement ~ 
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KISHUN KUNWAR v. GANGA PRASAD. 
Wajib-ul-arz in force at time of aule and institution of 
sut, but not in force at date of decree— Whether ak ae 
entitled to decree, 

Where a right of pre-emption was based on a con- 
tract recorded in a wajrb-wl-arz terminating with the 
term of the settlement and the settlement was in force 
both at the time of the sale and at the time of the 
institution of suit, but had come to an end at the 
time at which a decree could be given. 

Held, that the expiry of the period of settlement 
cannot prevent the plaintiff from getting a decree in 


lus favour. 
Janki Parshad v. lohioar Das, 21 A. 374 and Ram 


Gopal v Pani Lal, 21 A. 441, distinguished. 

First appeal against the order of H. 
David Esquire, Judge, Court of Small Causes, 
exercising the powers of a Subordinate Judge, 
Cawnpore, reversing a decree of Babu Raghu- 
nath Parshad, Munsif of that place. 


Tej Bahadur Sapru, for the Appellants. 
Govind Prasad, for the Respondent. 


Judgment.— This and the connected ap- 
peals arise out of pre-emption suits. The 
plaintiff claims on foot of the wajeb-ul-arz. It 
has been found by both the Courts below that 
the wajib-ul-arz records a contract and not a 
enstom. The Court of first instance dismissed 
the suits upon the ground that the period of 
settlement for which the wajtb-ul-arz was 
prepared had come to an end. The lower 
Court found that the wajtb-ul-arz was still 
in existence atthe dates of the sales. In 
the present appeal it has been urged on 
behalf of the defendants vendees that in- 
asmuch as the settlement, and therefore the 
contract, had come to end before the time at 
which a decree could be given, the plaintiff’s 
right to pre-ompt must fail. For the purpose 
of these appeals it is assumed that the 
plaintiff had, at the time of the institution 
of the suits, a right to pre-empt the property 
by virtue of the contractwhich is recorded 
in the wajzd-ul-arz, and the only question 
argued here andwhich we have to. decide is 
whether or not the mere fact that before the 
date of the decrée the period of settlement 
had determined, prevents the plaintiff from 
enforcing the right of pre-emption and getting 
a decree inhis favour. The point would be 
absolutely clear in the absence of authority, 
The contract was a contract which entitled 
the plaintif to purchase if any co-sharer sold 
his share so long as the contract lasted. It is 
admitted for the purposes of these appeals 
that the contract was in full force and effect 
at the time of the sales. Dr. Tej Bahadur on 
behalf of the appellants, bas cited tho cases 
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of Janki Prasad v. Ishar Das (1) and Ram 


Gopal v. Piart Lal (2). In both these cases 
the plaintiff had a right of pre-emption by 
virtue of the position of his property in the 
mahal. Before the sale was made partition 
proceedings had been commenced for the 
division of the mahal, and before the time 
for decree had arrived the plaintiff had 
ceased to be entitled to pre-emption by 
reason of the division of the makal in the 
partition proceedings. He had ceased to be 
a co-sharer and the Courts held that a decree 
ought not to be made in his favour, be- 
cause the principle underlying the right of 
pre-emption was the keeping out of the 
stranger. Jt will be seen thatin the cases 
cited, the plaintiff's position had quite changed 
during the pendency of the suit. If he had 
occupied the position at the time of the sale 
that he occupied at the time of the decree 
he would have had noright of pre-emption 
at all. In the present case the plaintiff’s 
right at the time of the decree was exactly 
the same right as he had at the time of the 
institution of the suit. In our judgment, 
the cases cited do not apply and the decision 
of the Court below was correct. We dismiss 
the appeal with costs. 
. Appeal dismissed 


(1) 21 A. 374. 
(2) 21 A. 44l. 





ALLAHABAD HIGH COURT. 
Freer CIvIL Arrar No. 88 or 1908. 
December 16, 1908. 

Present :---Mr. Justice Richards and 
Mr. Justice Griffin. 
KISHUN KUNWAR—Pvtaintirer— 

APPELLANT 
versus 
GANGA PRASAD—Dersnpant—Rus- 
PONDENT. 

Cwil Procedure Code (Act XIV of 1882), 8, 202—TSudg- 
ment disposing of points in dispute—Passing of decree 
deferred for succession certiyicate—Reversat of judgment 
delivered in open Courl—Second judgment inconsis- 
tent with first—Second yudginent legal, à 

Where an appellato Court dolivered its judgment 
duly dated and aigned disposing of all the ppints in 
dispute and only déferred passing a decree until the 
production of a succession certificate, butsubsequently 
the Court 1eversed its previous judgment and ro- 
manded the case to the original Court :— 

Held, that the Court was not competent to subse- 
quently roverse its judgment and to deliver a second 
judgment inconsistent with the first. 
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First appeal against the order of H. J. Bell, 
Esquire, District Judge of Aligarh, reversing) 
a decree of Babu Kunwar Bahadur, officiating 
Subordinate Judge of tha: place. 

Sundar Lal, for the Appellant. 

Satish Chandra Banerji (with him Rendy, 
K. Mukerji), for the Respondent. 

Judgment. This was a suit on foot of 
a mortgage. The plaintiff’s mortgage was 
dated the 18th of January, 1901. Defendant 
No. 1 was the executant of the mortgage, 
Defendant No. 2 held a prior mortgage from 
the same mortgagor. He also held a second 
mortgage from the same mortgagor and also 
he held a third mortgage from him. The 
Court of first instance decreed the suit. 
Defendant No. 2alone appealed. His grounds 
of appeal to the lower appellate Court were 
that he had not had sufficient opportunity 
to present his case, and that he had applied 
to the Court of first instance to adjourn the 
case, which that Court refused to do. The 
matter having come up for trial to the lower 
appellate Court, judgment was delivered on 
the 20th of May 1908. The Court in the 
clearest possible way decided that defendant 
No. 2 had had sufficient opportunity in the 
Court below. The judgment goes into the 
entire facts of the case. It deals with all the 
objections of defendant No. 2, It was, however, 
necessary for the plaintiff before a decree could 
be passed in her favour that she should produce 
a certificate to collect debts as the heir of the 
original mortgagee. The concluding words 
of the judgment are —“ following the course 
adopted by the High Court in Abdul Karim 
Khan v. Magbul-un-nisea Begam (1), I defer 
passing decree in this appeal for two monthsin 
order to give the plaintiff an opportunity of 
producing the certificate.” This judgment is 
duly signed and dated, and it is impossible to 
read it without seeing that the Judge intended 
it to bea complete judgment. He merely 
deferred passing the decree for production of 
a certificate to collect debts. He did not 
even adjourn the caso. Five days afterwards 
the Court delivered a second jndgment and 
made an order remanding vile, case to the Court 
of firs? instance. 

This jndgment is inconsistent with the 
first judgment. According to the first judg- 
ment nothing remained to be done except to 
pass adecree. According to the second judg- 
ment the learned District Judge was to pags 

(1) 28 A, W. N, 113, ` 
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no decree at all but remanded the case to the 
Court of first instance. Section 202 of the 
Code of Civil Procedure provides that as soon 
as a judgment is dated and signed by the 
Judge in open Court it must not be altered or 
added to, save to correct verbal error or to 
supply some accidental defect not affecting 
a material part of the case, or on review. 
In view of these provisions of the Code, we 
think that the order of the Court below was 
illegal. We accordingly allow the appeal, 
set aside the order of the Conrt below, and 
remand the case, directing the learned Dis- 
trict Judge to deal withthe case in accordance 
with his judgment of the 20th May 1908. 
The appellant will have his costs which 
will in this Court include fees on the higher 
scale. 
Appeal decreed. 


ALLAHABAD HIGH COURT. 
Srcoxp Crys Appnat No. 401 or 1907. 
December 1, 1908. 

Present :—Mr. Justice Karamat Hussain, 
MUHAMMAD UMAR DARAZ KHAN— 
PLAINTIFE-—APPELLANT 
VEraUus 
MARU AND ANOTHER—DEFENDANTS-—RE- 

SPONDENTS. 

Improvements. Compensation for—Butlding erected 
by tenant on landlord's land—Non-rnter ference by land- 
lord—Acquiescence—Kguitable  estoppel—Pleadings-— 
Setting up new case wn second appeal. 

Where ono person builds upon the land of another, 
an abstinence from interference by the owner is not 
sufficient to constitute acquiescence and to raise the 
equitable estoppel against the owner. In addition 
to the abstinence of the owner there must be a mis- 
taken beliof in the builder that the land was his own. 
Therefore, where a lessee erecta a building on his. 
lessor’s land with the knowledge of the latter’s agent, 
who takes no active steps to prevent such erection, it 
does not amount to an acquiescence on the part of the 
lessor. 

Beni Ram y. Kundan Lal, 21 A. 496 (P.O ) followed. 

Raj Narain Mitter v. Budh Sen, 27 A. 338, distin. 
guished. 

Uda Begam yv Imam-ud-din, 1 A. 82, not applied. 

A party cannot set up a new case in second appeal. 

Second appeal against the decree of A. 
Kendall, Esq, Judge of Meerut, confirming 
the decree of Babu Harihar Lal, Munsif of 
that place. 

Muhummad Ishaq, for the Appellant. 

Te} Bahadur Sapru, for the Respondents. 

Judgment. — The suit out of which this ap- 
peal has arisen was brought by the zamindar 
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against his tenants for the recovery of pos- 
session of a plot of land and the demolition 
of the building erected thereon. The defence 
with which I am concerned in this appeal 
was that as the house was built with the 
knowledge of the plaintiff's karinda, who 
never prevented the defendants from building, 
and as the defendants spent about Rs. 300 
thereon, the plaintiff was not entitled to re- 
cover possession of the site and to have the 
building pulled down. 

The Court of first instance dismissed the 
suit. The lower appellate Court affirmed the 
decree, finding that the house was built with 

“the acquiescence of the local representative of 
the plaintiff. The plaintiff preferred a second 
appeal to this Court. As no issue was 
framed by the Court of first instance on the 
plea of equiinble estoppel and no finding re- 
corded thereon, I referredthe following issue 
to the lowcr appellate Court for trial under 
section 566 of the Code of Civil Procedure 


~~ Did the agent of the plaintiff acquiesce in the 


s 


\ 
` 


“construction of the house in dispute? The 
finding returned by the lower appellate 
Court is: “I think the house was erected 
with the knowledge of the plaintiff's agent 
and that no active steps were taken to prevent 
it and the building must be taken to have 
been acquiesced in.” 

An objection to this finding has been taken 
on behalf of the appellant. It is that a 
forbearance to interfere does not amount to an 
acquiescence. In order to constitute acqui- 

~escence and to raise the plea of equitable 
estoppel an abstinence from interference is 
not enough. In addition to this there must 
also be a mistaken belief in the builder that 
the land upon which he was building was his 
own property. See Bent Ram v. Kundan Lal 
(1) Naunthal Bhagat v. Rameshar Bhagat (2) Raj 
Narain Mitter v. Budh Sen (8) and Budh Singh 
v. Parbati (4) In the present case the de- 
fendants are tenants and according to the com- 
mon law of these Provinces the zamindar as a 
rule is the owner of the land in the village 
[See Ohajju Singh v. Kanhia (5) and Sri Qir- 
dharijt Maharaj v. Chote Lal (6)], and there 
is nothing on the record to show that the de- 
fendants built underthe mistaken belief that 
the land on which they were building was 


(1) 21 A 496 (P. C.) 
6 27 A. 338. 


(2) 16 A. 828. 
(4) 28 A. 652, 
(1881) 1 A. W. N. 114. 

6) 20 A 248, 
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their own. The plaintiff is, therefore, not 
estopped from claiming the relief he seeks. 

The learned advocate for the respondent in 
answer to this objection contends that the 
cases cited by the learned vakil for the 
appellant are not applicable to the present 
case. He argues that where a tenant bnilds 
upon the land of his samndar under the 
mistaken belief that he has the camindar’s 
permission to build and the agent of the 
samindar stands by and does not prevent 
him from building, the zamindar is estopped 
from claiming the possession of the land and 
from having the building pulled. In support. 
of this proposition he relies on the following 
passages quoted from Ramsden v. Dyson (7) 
in Beni Rum v. Kundan Lal (1) — It was 
strongly argued for the defendants at the Bar 
of the house that Sir J. Ramsden had made 
representations which might fairly be sup- 
posed to lead his tenants-at-will or from year 
to year to expend money in building in the be- 
lief that by building they acquireda title which 
he could never disturb.” Ido not find that 
the noble and learned Lord imdicated any 
opinion that if such representations had actu- 
ally been made by the lessor they would not 
have been sufficient: to show the terms of a 
contract which might be enforced in a Court 
of Equity. But he rejected the plea on the 
double ground (1) that the alleged communi- 
cations were not proved to have been sufficient 
for that purpose, and (2) that the representa- 
tions, if they had been sufficient to raise an 
implied contract, were not binding upon the 
lessor, inasmuch as they proceeded from an 
esiate agent and were not shown to have been 
made by him in the knowledge and with the 
authority of the lessor, Tie also relies on the 
judgment of Aikman, J., in Raj Narain Mitter 
v. Budh Sen (3) and on Uda Begam v. Imam- 
uddin (8). The caseset up by the learned 
advocate is entirely new and cannotbe allowed 
to be put forward at this stage of the litiga- 
tion. The plea in defence, as the writtén 
statement shows, was that the house was built 
with the knowledge of the plaintiff’s agent ; 
that the agent did not prevent the defend- 
ants from building and that the deféhdanis 
spent about Rs. 300 on the house. Such. 
case, in my opinion, is governed by the autho- 
rity of Bent Ram v. Kundan Lal (1). 

Their Lordships, in that case remark : “ The 
rale or principle thus adopted by the Suh, 

(7) (1865) I. R. I. E. and I. A. 129. (8) 1 A. 82, 
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ordinate J udge which is reported to have been 
laid down in Gopi v. Bisheshar (9) is thus 
stated by him: ‘If a man permits another to 
build upon his land and with the knowledge 
that the building is being erected stands by 
and does not prevent the other from doing 
so, then no doubt equity comes in, and by the 
rules of equity, which in this respect are the 
same as the rules of law, he cannot eject 
that other person’. The case was carried by 
the present appellant before the second ap- 
pellate tribunal, the High Court at Allahabad, 
who on the 26th January 1894, confirmed 
the decision of the Subordinate Judge of Ali- 


“garh and dismissed the appeal with costs. 


The learned Judges of the High Court, with- 
out entering into any discussion of the other 
issue which the first appellate Court decided 
in favour of the present ‘appellant, said: ‘ We 
need not go farther into the construction that 
should be placed upon that lease, because we 
are of opinion that upon the finding of ac- 
quiescence, which we think was a right finding 
in this case, the appeal will have to be dis- 
missed.’ They accordingly disposed of the ap- 
peal on that ground alone. ‘It is to be re- 
gretted that the loose and inadequate state- 
ment of the rule of equity which is reported in 
Gopi v. Bisheshar (9) should have been accept- 
ed apparently without much consideration, by 
the learned Judges of both appellate Courts. 
The proposition, if it were carefully supple- 
mented, might possibly be made to apply to 
the case where the owner of the land sees 
another person erecting buildings upon ib and 
knowing that such other person is under the 
mistaken belief that the land is his own pro- 
perty, purposely abstaings from interference 
with the view of claiming the building when 
itis erected. The findings of fact pronounced 
by the Subordinate Judge, which were 
conclusive in the second appellate Court and 
are equally binding upon this board, show 
that the present is not a case of that kind. 
The respondents knew that the predecessors of 
the appellants were the owners of the land let, 
and that their own title was limited to their 


occupatio of the land ag tenants upon the. 


terms, and for the period provided by the 

original lease of 1858. In order to raise the 

equitable estoppel which was enforced against 

the appellants by both the appellate Courts 

below it was incumbent upon the respond. 

ents to show that the conduct of the owner, 
(9) (1885) 5 A. W. N, 100, 
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whether consisting in abstinence from inter- 
fering or in active intervention was sufficient 
to justify the legal interference that they 
had by plain implication contracted that the 
right of tenancy under which the lessees 
originally obtained possession of the land 
should be changed into a perpetual right of 
occupation,” The above remarks conclusively 
show that where one person builds upon the 
land of another an abstinence by the owner 
will not be sufficient to raise the equitable. 
estoppel against him. In addition to the 
abstinence on his part there must bea mis- 
taken belief in the builder that the land was 
his own. In face of such a clear exposition : 
of law on the subject by their Lordships of 
the Privy Council I am unable to hold that 
the passage quoted from the same judg- 
ment by the learned advocate for the re- 
spondent supports his contention. 

Regarding the judgment of Aikman, J., in 
Raj Narain Mitter v. Budh Sen (8), it is 
enough to say that in that case the finding 
was that the defendant Budh Sen believed 
that he had acquired a good title to the 
house and that acting on his belief he ex- 
pended a lar ge sum of money variously put at 
anything from Rs. 6,000 to Rs. 10,000. In 
the present case there is no finding that the 
defendants believed they had a right to build 
and that acting on this belief they spent about 
Rs. 300 over the house, nor was any such 
finding on the pleadings of the parties called 
for. Uda Begam v. Imemuddin (8), is also of 
no help to the respondent. It rightly lays 
down that where a defendant took possession of 
anderected building on the land which he knew 
belonged to the plaintiff without applying to 
him for consent, the abstinence of the plaintiff, 
who knew that the defendant was build- 
ing on her land, did not deprive the plaintiff 
of her right to have the defendant ejected and 
to have the materials removed. The conten- 
tion on behalf of the plaintiff appellant before 
the High Court was that “her consent ought 
not to be inferred merely from her inaction,” 
and the learned Judges who heard the ap- 
peal gave effect to it. 

The result is that I allow the appeal, set 
aside the decrees of the Courts below, and 
decree the plaintiff’s claim with costs. 

Appeal allowed. 
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GANGA DAYAL t. MANI RAM, 


ALLAHABAD HIGH COURT. 
Sgconp Orvi Appear No. 1854 or 1907. 
December 22, 1908. 
Present:--Mr. Justice Richards and 
Mr. Justice Griffin. 

GANGA DAYAL AND ANOTAER—PLAINTIFFS— 
APPELLANTS 
VErSUS 
MANI RAM AND orners—-Derenpsnts— 

RESPONDENTS. i 
. Limitation Act (XV of 1877), 88. 7 and 8—Sale by 
guardian in contravention of Court's sanction—Suit by 
minor to recover property sold on attaining mayority— 
Joint Hindu family—Capacity of one member to ave 
without joining others, 

A Hindu mother, who was appointed guardian of 
her two minor gons, sole members of a joint Hindu 
family, under Act XL of 1858, sold a portion of their 
property in contravention of the Court’s sanction. 
Fifteen years after the elder son had attained his ma- 
jority and within three years of the younger son at- 
taining his majority, both of them sned to recover pos- 
session of the property sold. 


Held, that as a member of-the joint Hindu family,” 


the elder son could not have sued alone to recover 
possession of the joint property. He was not capable 
of giving a discharge without the concurrence of his 
younger brother, under section 8 of the Limitation 
Act (XV of 1877). Thorefore, the whole suit was 
within time, having been brought within 3 years of the 
younger brother attaining hia majority. Viyneswara 
v. Bapayya, 16 M. 436, not approved. 

Section 7 of the Limitation Act applies only to a case 
where a single claimant, or all the claimants, where 
they are more than one, are under some disability. 

Periasams v Krishnaayyan, 25 M. 481, relied upon. 

Second appeal against the decree of W. 
Tudball, Esa., District Judge, Cawnpore, re- 
versing a decree of Babu Girdhari Lal, OM- 
ciating Subordinate Judge, Cawnpore. 

Neha? Ohand (with him J. N. Ohaudhri and 
Sundar Lal), for the Appollants. 

B. E. O° Conor, for the Respondents. 

Judgment.This_ was a suit to recover 
possession of certain zamindari property The 
plaintiffs are the sons of one Baji Lal, who 
died on the 19th of August, 1884, After his 
death, his widow, Musammat Parbati, was 
appointed guardian of the person and pro- 
perty of the plaintiffs who were then minors. 
An application was then made to the Court 
for leave to sella 5 anna 4 pie share in one 
village anda 7 anna 4 pie share in another 
village. The District Judge fanctioned this 
sale on the terms that the defendant No. | in 
the snit, Mani Ram, should give a clear receipt 
for all that was due to him. The considera- 
tion for the sale was to be Rs. 8,400. In- 
stead of carrying out this salo, a sale of a 
totally different nature was made, The pro- 
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perty sold was not the same property which 


_the Judge did give permission to sell, and in- 


atead of the minor’s getting a clear receipt 
for all debt that was due to Mani Ram, a sum 
of Rs. 1,000 only was placed to their credit. 
16 would appear that Mani Ram and the de- 
fendants Nos. 2 and 3 had also a mortgage 
of a part of the property. This they fore- 
closed, although it was the intention of the 
sole which the Judge had permitted that the 
mortgage should be extinguished, at least so 
far as tho minors and their property were 
concerned. This sale took place on the 28th 
of April, 1886. The plaintiff No. 1 attained 
majority, according to the finding of the Court 
below, more than 15 years before the institu- 
tion of the present snit. The suit, however, 
was brought within 3 years of the plaintiff 
No. 2 attaining his majority. In the lower 
appellate Court the suit was determined on 
the question of limitation, the learned Judge 
being of opinion that inasmuch as plaintiff 
No. 1 was of full age he was entitled." to give 
a discharge’ within the meaning of section 
8, Limitation Act, and that accordingly the 
right of plaintiff No. 2 was also barred. 
Section 18 of Act XL of 1858 (which 
was in force at the date of the sale to Mani 
Ram) provided that no such person (1.e,, 
the guardian) shall have power to sell or 
mortgage any immovable property or to 
grant a lease of the estate for any period 
exceeding five years without an order of the 
Civil Court previously obtained. The sale 
which Musammat Parbati was induced to 
make was not in any sense the sale sanction- 
ed by the District Judge. Section 30 of 
Act VIIT of 1890 providesthat the disposal of 
immovable property by a guardian in con- 
travention of’certain provisions of that Act is 
votdable, The older Act contains no corre- 
sponding provision and in our judgment the 
sale hy Musammat Parbatiwas absolutely null 
and void. The only question accordingly, 
that we have to decide, ia whether or not 
the plaintiffs are entitled to the benefit of the 
provisions contained in the last portion of 
section 8, Limitation Act, XV of 1877. 
That section provides as follows :— “When 
one of several joint creditors or claimants is 
under any such disability, and when a dis- 
charge can be given without the concurrence 
of such person, time will ran agninst them 
all: but where no such discharge can be 
given, time will not run against any of them 


Vol. I] 


HAR PRASAD V, RAGHUNANDAN PRASAD. 


until one of them becomes capable of giving’ 
such discharge withont the concurrence of the 
others.” The cause of action in the present 
case unquestionably arose when the defend- 
ants took possession in 1886. Section 7 of 
the last mentioned Act appears to apply to 
the case of asale, plaintiff or applicant be- 
ing under some disability or to the case of all 
plaintiffs or applicants being under disability. 
The section was so construed by a Full 
Bench of the Madras High Court in the case of 
Perissami v. Krishnaayyan (1), and according- 
ly plaintiffs cannot succeed unless they come 
sunder the provisions of section 8 and can show 
that neither of them was capable of giving a 
discharge without the concurrence of the 
other. It is little difficult to understand 
the meaning of the expression when “ a dig- 
charge can be given without the concurrence 
of such person,” and we may note that the 
word “claimants” in section 8 has been 
omitted from the corresponding seclion of the 
new Limitation Act, IK of 1908. 

As a member of a joint Hindu family, it is 
quite clear that the plaintiff No.1 could not 
have sued alone to recover possession of the 
joint property. If his brother did not join 
as plaintiff, it would have been necessary for 
him to take advantage of the provisions of 
the Code of Civil Procedure and to make Kim 
a defendant. It is equally clear that the 
plaintiff No. 1 could not have sold or mort- 
gaged the property without the concurrence of 
his brother plaintiff No. 2, One case cited was 
Vigneswara v. Bapayya (2). That was a suit 
by two sons to set aside the saleon the ground 
that it was illegal as contravening the pro- 
visions of section 99, Transfer of Property 
Act. The suit was clearly not bronght in 
time so far as one of the plaintiffs was concerned 
and the Court decided that the claim of 
the other brother was also barred, apparently 
upon the ground that the elder brother could 
have sued and compromised the suit. It was 
argued that the elder biother, if he did sue, 
could not have cbmpromised the suit. The 
learned Judges pointed out that the elder 
brother could have sued making his younger 
brothe? a co-plaintiff and then compromised. 
the suit with the sanction of the Court. It 
seems to us that the very fact that it would 
be necessary to obtain leave of the Court shows 
that the elder brother could not have given 
a good discharge without the concurrence of 

(1) 25 M, 431. (2) 16 M. 438, 


INDIAN CASES. 


825 


his brother within the meaning of the section. 
Tt is farther argued in the present case that 
the plaintiff No. 1 must be deemed to be the 
managing member of the family who would 
have a right to give a discharge. The powers 
of the manager of a Hindu family are un-. 
doubtedly very extensive, but there is nothing 
in the present case to show that the plaintiff 
No. 1 ever acted as the manager. In the 
present case all that he did was to remain 
quite inactive without taking any step to re- 
cover possession of the property or to set aside 
the transaction which was completely against 
the interest of himself and his minor brothers. 
On the whole we have come to the conclusion 
that the plaintiff No. 1 was not capable of 
giving a discharge without the concurrence 
of plaintiff No. 2 within the meaning of sec- 
tion 8 of Act XV of 1877. The consequence 
is that time did not run against either of the 
plaintiffs and the suit is maintainable. As 
the case was decided on a preliminary point 
by the lower appellate Court, we allow the ap- 
peal, set aside the decree of the Court below 
and remand the case for disposal of the other 
issues. Costs here and hitherto, including 
in this Court fees on the higher scale, will 
abide the result. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
First Crvi Appran No. 66 or 1907. 
December 23, 1908. 
Present :—-Sir John Stanley, Krt., Chief Judge 
and Mr. Justice Banerji. 

HAR PRASAD—DeErenpant—APPELUANT . 

versus 5 
RAGHUNANDAN PRASAD AND orners— 
PLAINTIFFS— RESPONDENTS. 

Transfer of Property Act (IV of 1892), 98, 95, 100— 
Mortgage—Charge— Whether co-mortgagee bound to re- 
deem whole mottgage-—One co-mortgagee paying whole 
mortgage debt—Subrogation, principle of-—Priority over 
pursne morigagee, 

The rule of subrogation 18 founded on equitable 
principles, and +if"a subsequent mortgagee or pur- 
chaser of the equity of redemption is subrogated to 
the right of the prior mortgagee whose debt he dis- 
charges, & co-mortgagor who discharges the whole 
amount of a mortgage-debt is equally subrogated to 
the rights of the mortgagee. There is no difference 
in principle between the case of a subsequent mort- 
gagee or purchaser of the equity of redemption and 
that of a co-mortgagor who satiefies a prior mort- 
gage Í 
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Where one, out of the two mortgagors, whois entitled 
to redeem. the whole mortgage but cannot redeem the 
mortgage pieco-meal, pays his co-mortgagor’s share 
of the debt of a simple mortgage, although as between 
himself and old. co-mortgagor he is under no obl- 
gation to do 80, ho is iby such payment, subrogated to 
the rights of the mortgagee and is entitled to priority 
over the subsequent mortgagees. 

Bhagwan Das v. Har Det, 26 A, 227 ; Pancham Singh 
v. Alt Ahmad, 4 A. 58, followed. 


First appeal against the decree of Pandit 
Girraj Kishore Dutt, Subordinate Judge, 
Bareilly. 

J. N. Ohaudhri, for the Appellant. 

, Satish Ohandra Banerji, (with him Motilal 
Nehru), for the Respondents. 

Judgment.—This appeal arises out of asuit 
for sale on a mortgage executed on the 25th 
of May, 1892, by two persons, Umrao and 
Piare Lal. One of the properties mortgaged 
is a 5 biswa share in the village Meadi Khurd. 
A two biswa share in that village had been 
mortgaged to one Ghumi Mal by Piare Lal 
on the 6th of January 1890. To this mort- 
gage Shib Lal, the father of Har Prasad de- 
fendant, was also a party. Har Prasad, who 
was added as a defendant, contended that he 
had diseharged the debt due on the aforesaid 
mortgage and had thereby acquired a prior 
charge on the two biswa share of Piare Lal 
mortgaged to Ghumi Mal and that the plaint- 
iffg were bound to pay the amount which he, 
Har Prasad, had paid to Ghumi Mal, before 
they could bring to sale a two biswu share of 
the village Meadi Khurd. This contention 
was overruled by the Court below on two 
grounds: first that if Har Prasad discharged 
the prior mortgage he did not thereby acquire 
a charge on the property of Piare Lal, and 
second that even if he acquired a charge he 
could not enforce it against the plaintiffs who 
were puisne mortgagees. The correctness of 
these findings is impugned in this appeal which 
was brought by Har Prasad. 

The lqwer Court’s view that a mortgagor, 
who discharges a simple mortgage, does not 
thereby acquire a charge on the property of 
his do-mortgagor comprised in the mortgage 
for a rateable share of the debt, is clearly er- 
roneous. By virtue of the provisions of sec- 
tions 82 and 100 of the Transfer of Property 
Acta charge is acquired by a co-mortgagor 
redeeming a mortgage. This was held in 
Bhagwan Das v. Har Det (1). If, therefore, 
Har Prasad, who upon the death of his father 
Shib Lal, became the mortgagor of Piare Lal 

(1) 26 A. 227, 
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in respect of the mortgage of the 6th of Janu- 
ary 1890, discharged that mortgage, he ac- 
quired a right to obtain contribution from 
Piare Lal and a charge for the amount of the 
contribution on Piare Lals two biswa 
share. 

The next question is whether this charge 
can take priority over the plaintiff's mortgage. 
No doubt the charge came into existence when 
the mortgage was paid off, but as the person 
who acquired the charge had discharged a 
prior mortgage, he acquired we think priority 
over an intermediate puisne mortgagee. 
There can be no doubt that a subsequent 
mortgagee or the purchaser of the equity of 
redemption who pays off a prior mortgage 
acquires, on equitable grounds, priority over 
a puisne mortgagee. On the principle of 
subrogation he is substituted for the prior 
mortgagee and acquires the right of such 
mortgagee and the benefit of the securities 
held by him. We fail to see any difference 
in principle between the case of a subsequent 
mortgagee or purchaser of the equity of re- 
demption and that of a co-morbgagor who 
satisfies a prior mortgage. Both classes of 
persons relieve another and his property of 
the liability which attaches to them and the 
same principles of justice and equity which 
apply to the one class equally apply 
to the other. The rule of subrogation is 
founded on equitable principles and if a sub- 
sequent mortgagee or purchaser is subrogated 
to the rights of the prior -mortgagee, whose 
debt he discharges, a co-mortgagor is equally 
subrogated. It was held by this Court in 
Pancham Singh v. Ali Ahmad (2), that a 
co-mortgagor who discharged the whole 
amount of the mortgage debt acquired the 
rights of mortgagee. The same rule is ap- 
plied by the Courts in America. It is thus 
stated in Jones on Mortgages, Vol. I, para. 
877:—“ When a mortgage is paid by one en- 
titled to redeem who is under no obligation 
to pay it, although he does not take a 
formal assignment of it, he is subrogated 
to the rights of the mortgagee in the mortgaged 
property and holds the title so &cquired ag 
against subsequent incumbrances.. . Jn such 
case no proof of intention on his part to keep 
the mortgage alive is necessary to give him 
the benefit of it. His payment of the mort- 
gage and his relation to the estate are in aid 
of his title to strengthen and uphold it,” In 

(2) 4 A. 68, 
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the present case Har Prasad, who was one 
of the mortgagors, was entitled to redeem 
Ghumi Mal, but he was under no obligation as 
between himself and Piare Lal to pay the lat- 
ter’s share of the debt. He could not redeem 
the mortgage piece-meal and was, therefore, 
bound to pay the whole amount of the mort- 
gage. Ifthe paid that amount he was by 
sach payment subrogated to the rights of the 
mortgagee and was entitled to priority over the 
subsequent mortgagees, who appear from 
their mortgage deed to be the sons of the 
prior mortgagee whose prior mortgage is 
mentioned in that deed. We have not been 
referred to any authority in support of the 
view of the learned Subordinate Judge. For 
the reasons stated above we hold that if 
Har Prasad discharged the mortgage of the 
6th of Jannary, 1890, he acquired priority 
over the plaintiffs,s regards two biswas of 
Meadi Khurd, to the extent of the propor- 
tionate liability of that property for the 
mortgage debt, The Court below has not 
found whether he has paid off that debt and 
if he has done so, what is the proportionate 
amount of liability of the aforesaid share for 
that debt. We accordingly refer the follow- 
ing issue to that Court under the provisions of 
section 566 of the Code of Civil Procedure :— 

Did Har Prasad pay the amount due upon 
the mortgage of the 6th of January, 1890, 
and if so, for what portion of that amount 
was the two btswa share of the village 
Mendi Khurd comprised in that mortgage 
proportionately liable? 

The Court below will take such addi- 
tional evidence relevant to the above issue 
asmay be necessary. On receipt of its find- 
ings ten days will be allowed for filing ob- 
jections. 

Issues remitted. 


CALOUTTA HIGH COURT. 
APPEAL From ORIGINAL CIVIL JURISDICTION 
No. 50 or 1908. 
January 138, 1909. 
Present «—Sir Francis Maclean, Chief Jus- 
tice, Mr. Justice Harington and Mr. Justice 


Fletcher. 
ABU MAHOMED—Piamtirr—APPELLANT 
versus 
S ©. CHUNDER—Dsrenpant— 
RASPONDENT. 


Transfer of Property Act (IV of 1882), as. 6, cl. (e) 
and 130—-Mere right to sue for compensation—Action- 
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able claim—-Olaim to damages for breach of cont act— 
Transferability. 

A. right to sue for damages of an unascertained 
amount, consoquent upon a breach of contract, is not 
an actionable claim within the meaning of section 130 
of the Transfer of Property Act, but falls within 
cl. (e) of section B of the Act and is not transferable, 
and, therefore, a transferee of such a right cannot, 
maintain an action to recover such damages, 
(Fletcher, J., dubitante.) 


Appeal from the judgment of Stephen, J. 

Mr. W. Garth and Mr. N. Sarkar, for the 
Appellant. 

Mr. A. M. Dunne and Mr. A. N. Ohaudhurt 
for the Respondent. 

Judgment. 

Macuran, C. J.-The facts of this case lie 
within a very narrow compass: It appears 
that by a contract dated the 2nd of December 
1904, Messrs. Ebrahim Hajee Sulaiman & 
Co., purchased from the defendant a certain 
quantity of B. twills—so many hundred bags; 
delivery from January 1905, so many bags a 
month. Certain of those bags were delivered 
in pursuance of the terms of the contract, but 
in March 1905 the defendant did not deliver 
the bags deliverable for that month, and loss, 
as the plaintiff says, resulted to the purchasers 
from that default on the part of the vendor. 
The purchasers, Messrs. Ebrahim Hajee 
Sulaiman & Co., eventually became insolvent, 
and the Official Assignee of Bombay conveyed 
the outstanding assets and their interests in 
the executory contracts to one Sulaiman 
Cassim Peroo Mahomed, who again assigned 
his interest in those contracts to the plaintiff 
by an assignment deed, dated the 5th of July 
1906. The Oficial Assignee by his assign- 
ment, which is dated the 6th of June 1906, 
assigned “all actionable claims arising from 
the transactions of the Bombay and Calentta 
firms, whether entered in the books or not, 
and the benefits of allcontracts entered into 
by the Bombay and Calcutta firms of Ebrahim 
Hajee Sulaiman and Company,” to Sulaiman 
Cassim Peroo Mahomed; and he assigned the 
same over to the plaintiff. The plaintiff then 
brought this action: andthe first point taken 
and successfully taken by the defendant is that 
the plaintiff cannot maintain the suit: and 
Mr. Justice Stephen held that, as the plaintiff 
was a transferee merely of a right to sue, he 
could not maintain the action. 

The question we have to decide depends 
upon two or three short considerations. As I 
have noticed the contract had been broken 
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and the right to damages had accrued before 
anything was vested in the Official Assignee 
under the insolvency: that of conrse is a very 
material feature in the caso. The first ques- 
tion is whether, as regards the particular case 
we are dealing with, that which the plaintiff 
purchased was a mere right to sue, orif it 
were not that, whatit was. Under section 6 
of the Transfer of Property Act, the Statute 
enacts that “a mere right to sue cannot be 
transferred” and, it is noticeable that the 
language of that section is much wider than 
was the language of the corresponding section 
in the Transfer of Property Act, which was 
thereby repealed. If this was a mere right to 
sue, it cannot be transferred. Now what can 
be transferred under the Act P Any action- 
able claim can be transferred: and section 
130 points out how it may be transferred. 
What is an actionable claim P If we look at 
section 3 ‘an ‘actionable claim” means a’ 
claim to any debt’: but this is not a claim to 
any debt; this is a claim to damages of an 
unascertained amount resulting from a breach 
of contract on the part of one of the parties to 
that contract. Isit then a“ claim to any 
beneficial interest in movable property not in 
the possession, either: actual or constructive, 
of the claimant, which the Civil Court recog- 
pise as affording grounds for relief, whether 
such debt or beneficial interest be existent, 
accruing, conditional. or contingent ?” Ido 
not think that we can properly bring a mere 
claim for damages for breach of contract 
within those words. Now, if it does not fall 
within the definition of “ actionable claim,” 
what is it except a mere right to sue, a mere 
right to sue for damages resulting from an 
alleged breach of contract. It seems to me 
that it is not anything more or less than that; 
and if so, that cannot be transferred. 

It is clear, whatever the principle may be 
underlying it, that according to the English 
law an assignment of damages for an alleged 
breach of contract would not entitle the 
assignee to sue; and, if one may speculate, 
tho words “a mere right to sue cannot be 
transferred ” inthe Transfer of Property Act 
are based upon the same principle. However, 
in these cases we must ascertain what the 
law in India and not in England here enjoins. 
1 have referred to the sections of the Trans- 
fer of Property Act, which deal with the 
matter. In this view it does not seem neces- 
sary to discuss the English authorities, which 
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have been cited, though several of them appear 
to be in accord with the view I have stated. 
For these reasons Mr. Justice Stephen’s 
view seems to be right and the appeal must be 
dismissed with costs. : 


HARINGTON, J.—I agree, and I think the’ 


position of the seller and the buyer at the 
expiration of the month of March was this— 
the seller had to deliver certain goods andhe 
had failed to doso. The result was that the 
benefit with regard to the contract for deli- 
very during the month of March was at an 
end; and all that the buyer was to do was to 
sue the seller for damages for breach of the 
contract, which the seller had failed to per- 
form. Some months after the breach of this 
contract, the present plaintiff became, under 
a deed of assignment, entitled inter alta to 
the actionable claims to which the original 
buyer was entitled. The question really re- 
solves itself into this: was this right to re- 
cover damages forthe breach of contract, 
which could no longer be fnlfilled, an action- 
able claim or merely aright to sue. In my 
opinion, it was merely a right in the buyer to 
sue for such damages as he might be able to 
prove he had sustained. Those damages might 
merely be nominal or, on the other hand, they 
might be substantial. If that were so, then 
that right could not be passed under the 
assignment, by -virtue of the provisions of 
section 6 of the Transfer of Property Act, 
clause (e) and, moreover, the assignment does 
not purport to pass anything more from the 
buyer than the actionable claims to which he 
was entitled. Then, if the definition of ‘ac- 
tionable claim,’ given in the Transfer of 
Property Act is looked at, itis clear, I think, 
thata right to sue for damages—unascertain- 
ed damages, consequent upon a breach of 
contract, does not fall within that definition. 

The result is that I agree that the judgment 
of the learned Judge in the Court of first 
instance was right and that this appeal should 
be dismissed. 

FLETCHER, J.—I do not dissent : but I feel 
very considerable doubt that tke Statute 
meant to limit the right of a person to assign 
his right under a contract by the fact that the 
other party tothe contract had broken it. 

Appeal dismissed. 


he 
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- CALCUTTA HIGH COURT. 
Civiu Apprat No. 460 op 1908. 
December 2, 1908. 
Present :—Sir Francis Maclean, Chief 
Justice, Mr. Justice Harington and 
Mr. Justice Brett. 
BURN & Co., LD.—PLAINTIPFS— A PPELLANTS 


DETSUS 
COLIN McDONALD—Derexrant— 
RESPONDENT. 

Specific Relief (Act 1 of 1877), a, ST-—Injunction, 
smandatory— Personal service—Specific per formance— 
Implied negative ag: eement— Codification, effect of. 

Although a Court cannot grant a mandatory 

- injunchon for the specific performance of a personal 

+ service, yet where in the agreement, there is a negu- 

tive clange express or umplied to the effect that the 

-~ contracting party will not serve anybody else, “effect 

can be given to that and an injunction granted under 
section 57 of the Specific Relief Act. 

Lumley v. Wagner, (1852) 16 Jur. 871 ;. 1 DeG. M. 
and G. 604 (at p 615), followed. 


Wolverhampton g'e, Ry Co, v London Ye, Ry. Co, 


(1873) L. R. 16 Eq. 483, referred to. “ 

Where the covenant is that the defendant will, dili- 
gently and to the best of his ability, devote himeelf 
to the duties of a draughtsman and general assistant 
during a period of years : held, that, 16 implied that he 
would not give his services during that period to any 

* other firm, and that in such a case, an injunction was 
the only remedy 

Where the law has been codified, it is of little avail 
to enquire what ig the law apart from such coditlca- 
taon, but the code itself must be looked to as the guide 
in that matter. 

Appeal from the decreeof Fletcher, J., dated 
May 14, 1908, printed below— 

FLETCHER, J—This is a suit brought by 
Burn & Co., Ld., against one Colin McDonald 
who was formerly one of the assistants em- 
ployed in their firm, for an injunction and 

. damages for breach of agreement. 

The defendant entered into the service of 
the plaintiffs’ firm under an agreement, dated. 
the 27th July 1904, and made in England 
between one of their authorised agents of the 

‘one part and the defendant of the other part. 
The term of the agreement is for five years 
commencing from and after the date at which 
the defendant should begin to work under the 
agreement after his arrival at the Engineering 
Works of the plaintiffs at Howrah. 

By the third clause of the agreement it is 
provided that on arrival of the defendant in 
Calcutta he shall at once report himself at the 
said Engineering Works at Howrah and enter 
upon his duties and shall, diligently and to 


the best of his ability, devote himself to the - 


duties incumbent on him and shall faithfully 
observe and comply with such instructions as 
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he may from time to time veceive from the 
plaintiffs’ firm. 

No obligation under the contract is imposed 
on the plaintiffs to employ the defendant for 
the period of five years. The contract pro- 
vides that, if the defendant breaks this agree- 
ment he shall be Hable to a penalty of £100 
to be paid to the plaintiffs. 

The defendant in his written statement 


- denies that he has committed any breach of 


the agreement. As I am of opinion that the 
defendant by leaving the plaintiffs’ employ 
committed a breach of his agreement, I have 
first to decide whether or not the plaintiffs are 
entitled to an injunction. 

Now, by section 57 of the Specific Relief 
Act, itis provided that when a contract com- 


- prises an affirmative agreement todo a certain 


act coupled with a negative agreement, express 
or implied, not to do a certain act, the cireum- 
stance that the Court is unable to compel 
specific performance of the affirmative agree- 
ment shall not preclude if from granting an 
injunction to perform the negative agree- 
ment. 

From this section it appears first, that there 
must be in this contract a negative agreement, 
express or implied, and, secondly, the jurisdic- 
tion conferred on the Court is a discretionary 
jurisdiction. 

Then, first, does the contract contain a 
negative agreement, express or implied P 
. “ Every agreement to do a particular thing 
in one sense involves a negative. It involves 
the negative of doing that which is inconsis- 
tent with the thing you are to do, but it does 
not at all follow that, becanse a person has 
agreed to do a particular thing, he is, there- 
fore, to be restrained from doing everything 
else, which is inconsistent with it,” (per 
Lindley, L. J.,in Wahttwood Chemical Oompany 
v. Hardman (1). 

In my opinion, it is impossible to infer from 
the contract in question a negative agreement 
by which the defendant undertook that, whe- 
ther the plaintiffs should or should not con- 
tinue to employ him, he would not, during the 
period of five years from the commence- 
ment of the agreement, work for anyone else 
in the world. 

But even if I had come to the conclusion 
that such a negative agreement should be 
implied I should have held such agreement to 
be void as being in restraint of trade and 

(1) (1891) 2 Oh, 416. 


830 
BURN & 00., LD. V. COLIN MCDONALD. 


being wider than what was necessary for 
the reasonable protection of the plaintiffs. 

The defendant has, however, raised a de- 
fence which I had better deal with before I 
come to the question of damages. 

This defence is that the punctual payment 
of the defendant’s salary under the agreement 
on the first of every month is a condition 
precedent to his continuing to serve under 
the plaintiff company. Clause 4 of the agree- 
ment provides for payment monthly or as 
may be mutually arranged, of salary to the 
defendant at certain rates with allowances 
during the several years of his employment. 

Now what are the facts? 

From October 1904 to the 3rd March 1908 
the defendant continued to serve in the 
plaintiffs’ firm. Having replied to an ad- 
vertisement in the papers he nore a post 
under another firm. 

On the 18th February, he gave notice to 
the plaintiffs that he intended to leave their 
firm on the 15th March following. 

He did not actually join the other firm 
until the 17th March though he absented 
himself from the plaintiffs’ firm from the 4th 
March. During the period of that notice at 
the end of February his pay for February 
became due, but the plaintiffs stopped his 
pay to see whether the defendant carried out 
what he stated to be his intention in his letter 


of the 18th February. 


Considering all the circumstances, I think 
the plaintiffs were justified in withholding 
the defendant’s pay during the currency of 
the notice by which the defendant intended to 
commit a breach of his agreement. 

That being so, the suit resolves itself into a 
question of damages. 

Now, what is the measure of damages that 
the plaintiffs are entitled to P 

The plaintiffs’ witness says that it coats 
about Rs. 550 to bring out a new man from 
England, that Rs. 100 has to be paid to him 
on the voyage out and about Rs. 350 for ad- 


- vertisement charges, and the agent’s fees have 
‘ to be paid in England. In the present case 
- no special damages can be made out because 
- the plaintiffs’ own case is that immediately 


the defendant left their firm, they employed 
one Mr. Gilfilan in his place, though he is 


- not & permanent hand. He is not drawing a 


a 


. bable that, 


bigger salary than the defendant. Jt is pro- 
if the defendant had performed 
his agreement, the plaintiffs would, at the 
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end of about another year anda half, have 
had to bring out another man from England 
to fill the defendant's place. 

The plaintiffs are, therefore, entitled by way 
of damages to the interest they will lose by 
having to lay out this sum earlier than they 
would otherwise have had to have done. I 
accordingly award to the plaintiffs Rs. 30 as 
damages for the defendants breach of his 
agreement. 

I make no order as to the costa of this 
suit. 

There remains only the question of costs of 
plaintiffs having obtained an ez parte injtinc- 
tion restraining the defendant from joining, 
and working for the firm of Raja Sreenath 
Roy. The injunction was subsequently dis- 
charged, but the costs were reserved. From 
the facts disclosed, it appears that the plaint- 
iffs were wrong in obtaining the injunction 
and they must pay to the defendant his costs 
of having that injunction discharged. 

Mr. P. L. Buckland, for the Appellants. 

Mi. A. A. Avetoom, for the Respondent. 

Judgment, 

Macieax, C. J—The plaintiffs in this case 
are a firm of Engineers in the neighbourhood 
of Calcutta, and the defendant entered into a 
contract with them to act as a draughtsman 
and general assistant in their business at 
Howrah. That agreement was reduced into 
writing. Itis dated the 27th of July, 1904, 
and was made in England ; the defendant was 
then in England, and he came out here, the 
plaintiffs paying the expenses of his passage 
out. By that agreement he covenanted that 
on his arrival at Caleutta he should “ at once 
report himself at the said Engineering Works 
at Howrah aforesaid and enter upon his 
duties aforesaid and during the said period of 
this agreement he should, diligently and to 
the best of his ability, devote himself to the 
duties incumbent on him as aforesaid and 
should faithfully observe and comply with 
such instructions as he might from time to 
time receive from the said Messrs. Burn & 
Co., Ld., or their authorised representative 
for the time being.” There ane other pro- 
visions in the contract, namely, as to the 
conditions upon which the defendat might 
be dismissed by Messrs. Burn & Co., but they 
are not material. In the 12th paragraph 
both parties “bound and obliged themselves 
to perform their respective parts of the pro- 
mises to each other under the penalty of one 
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hundred pounds to be paid by the party fail- 
ing to the party performing or willing to per- 
form over and above performance.” In ac- 
cordance with the terms of that agreement, 
the defendant came out from England and 
entered upon his duties ag an assistant with 
Burn & Co, and he seems to have discharged 
those duties very satisfactorily, I find nothing 
to the contrary, for some three and a half 
years. Butonthe 18th of February 1908, 
he wrote to his employers a letter, the effect 
of which was that he proposed to resign and 
leave that employment on the 15th of March 
next. To that Messrs. Burn and Co. replied 

ethat “they declined to accept the resignation 
and gave him notice that they would take 
legal steps to enforce the terms of his agree- 
ment with them.” We need not refer further 
to the corrdéspondence in detail. Itis suffi- 
cient to say that early in March, on the pre- 
text that the plaintiffs had refused to pay 
him his February salary, the defendant left 
the firm’s service and took employment with 
the firm of Raja Sreenath Roy and Brothers. 
The plaintiffs then instituted this suit, and 
asked for damages and “for an injunction 
to restrain the defendant from serving, work- 
ing or being employed by the said Raja 
Sreenath y and Brothers or any person 
or persons other than the plaintif company.” 
I ought to have said that the agreement was 
to last for five -years, which expired on the 
13th of Octéber 1909. 


The matter was tried before Mr. Justice 
Fletcher, and he refused to grant an injunec- 
tion; he gave the plaintiffs Rs. 30 by way of 
damages and no costs of the suit. In fact he 
ordered the plaintiffs to pay the costs of an 
application for an interlocutory injunction. 
The plaintiffs have appealed. 


There is no dispute as to the facts; and I 
will deal as shortly as 1 can with the legal 
points which have bêèn raisèd. Itis suggest- 
ed that in a case of this sort, the Court ought 

“ not to grant an injunction, that the question 
of granting or Yefusing aninjunction is one 
- which lies im the exercise of the judicial dis- 
cretion of the Court, and that in & casé such 
as the bresént it bught not tobe granted. 
We have been réferred to the law in England 
on the subject. Thé law of England no doubt 
is that a mandatory injunction will not be 
granted for the specific performance of a 
‘ personal service—but ever since the day of 
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Lumley v. Wagner (2), which isa decision 
now some 50 to 60 years old, it has been 
laid down that, althongh the Court cannot 
grant a mandatory injunction to that effect 
yet where in the agreement there is a nega- 
tive clauze, thatis to say, a clanse to the effect 
that the contracting party will not serve any- 
body else, effect can be given to that and 
an injunction granted. In the present contract 
there is no such negative condition in terms. 
But, although I do not think that authorities 
in England are very usefulto us, in dealing 
with questions codified by the law of India, I 
should like to call attention to the observa- 
tions of Lord Selborne, then Lord Chancellor 
sitting as Master of the Rolls, in the case of 
Wolverhampton and Walsall Railway Co. v. 
London and North-Western Railway Company 
(8). The passage I propose to read is at 
page 440. This is what this great Judge 
says:— With regard to the case fof Lumley 
v. Wagner (2), to which reference was made, 
really when it comes to be examined, it is not 
a case which tends in any way to limit the 
ordinary jurisdiction of the Court to dojuatice 
between parties by way of injunction. Itwas 
sought in that case to enlarge the jurisdiction 
on a highly artificial and technical ground 
and to extend it to an ordinary case of hiring 
and service, which is not properly a case of 
specific performance, the technical distinction 
being made, that if you find the word ‘ “not” 
in an agreement “I will not do a'thing ” as 
well as the words “ I will,” even although the 
negative term might have been implied from 
the positive, yet the Court, refusing to act on 
an implication of the negative, will act on the 
expression of it. I can only say, that I should 
think it was the safer and thg better rule, if 
it should eventually be adopted by this Court, 
to look in all such cases to the substance and 
not to the form. If the substance of the 
agreement is such that it would be violated 
by doing the thing sought to be prevented, 
then the question will arise, whether this is the 
Court to come to for a remedy. If it is, I can- 
not think that ought to depend on the use of 
the negative rather than an affirmative form of 
expression, If,on the other hand, the substance 
of the thing is such that the remedy ought to 
be sought élsewhere, then I do not think that 
the form ought to be changed by the use of a 
negative rather than an affirmative.” 


(2) (1852) 16 Jur. 871; 1 DeG. M. & G. 604 (at p. 615) 
(3) (1878) L. R. 16 Eq, 488,440, 
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If it had been necessary I should have ap- 
plied that principle to the present case, but 
here we have to deal with the law in India. 
The law in India on the subject is codified 
and, it has been laid down in the House of 
Lords, by the Judicial Committee and in 
several cases in this Court, to some of which 
I myself was a party, that where the law has 
been codified it is of little avail to enquire 

. what is the law apart from such codification, 
but” we must look to the Code itself as our 
guide in the matter. The law here is codified 
by section 57 of the Specific Relief Act. That 
seems to me to make the case reasonably clear. 
That section runs as follows:—  Notwith- 
standing section 56, clause (f) ”—clause (f) 
says that an injunction cannot be granted to 
prevent the breach of a contract the per- 
formance of which would not be specifically 
enforced—‘ Where a contract comprises an 
affirmative agreement to do a certain act 
coupled with a negative agreement, express 
or implied, not to do a certain act, the circum- 
stance that the Court is unable to compel 
specific performance of the affirmative agree- 
ment, shall not preclude it from granting an 
injunction to perform the negative agreement; 

. provided that the applicant has not failed to 
perform the contract so far as it is binding 
on him.” The language of that section is 
reasonably clear, and it appears to give legisla- 
tive sanction in India to the view expressed 

“ by Lord Selborne in the passage I have read. 
Tf there had been any doubt as to the mean- 

< ing of the language of the section, illustration 
(d) is conclusive upon the subject. It runs: 
—“B contracts with A that he will serve him 
| faithfully for twelve months as s clerk. Ais 
not entitled to decree for specific performance 
of this contract. But he is entitled to an in- 
- junction restraining B from serving o rival 
house as clerk.” The view I entertain coin- 
. cides with that of the late Chief Justice 
Farran in the case of Oharlesworth v. Me 
Donald (4). In that case the Court thought 
that there was a negative covenant, although 
the terms of the agreement were not very 
clear, After dealing with the case of Lumley 
wW. Wagner (2) Farran, C. J., saya: “In my 
< opinion it would be most unfair to gentlemen 
in the position of the plaintiff not to protect 
them in such cases. It would virtually debar 
them from engaging an assistant at all. An 
| action for damages would afford alert mo pro- 
(4) 28 B. 108, 118 
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tection, certainly no adequate protection ;” 
and, ina previous part of his judgment he 
refers to section 57 of the Specific Relief Act 
and speaks of it “as @ legislative decision to 
the same effect.” Now, can we in the present 
case properly say that a negative covenant is 
implied P 

I feel no doubt about it. Here the cove- 
nant is that the defendant will diligently and 
to the best of his ability devote himself to the 
duties as a draughtsman and general assistant. 
Surely when a man says that he will devote 
himself during a period of years to the busi 
ness of a particular firm, it does impl that he 
will not give his services during that period 
to any other firm. It would be danger- 
ous to hold the contrary. Here to my mind, 
an injunction is not only the most effective 


. but the only remedy according to the princi- 
. ples of equity, justice and good conscience. To 


give damages in a case of this sort—damages, 
which perhaps will never be recovered—will 
be a very small consolation to the plaintiffs. 
It is said that if we grantan injunction the 
defendant will starve. We have nothing to 
do with that; he ought to have thought of 


. that, before be deliberately broke his con- 


tract :—as a matter of fact there is no vista 
in that direction as the defendant is willing 
to go back and the appellants are willing to 
take him back into their service. It is im- 
portant in this country that assistants ‘should 
know when they enter into. contracts of this 
nature, when they are brought out to India 
at considerable expense by their employers, 
that they cannot treat their employers in this 
high-handed fashion. They must honestly 
and faithfully perform their contracts. Ifthe 
defendant's argument was well-founded he 
might have left Burn & Co., at the end ofa 
week instead of at the end of three years. 
Here we have a case in which the contract is 
deliberately entered into and most deliberate- 
ly broken. In my opinion, the plaintiffs are 
entitled to that special remedy, which the 
principles of equity, justiceand good con- 
science demand, of an injunction to prevent 
the defendant from breaking his contract. 
There is no suggestion inthe pleadings— 
there is not one word in the evidénce, that 
Burn & Co. have not treated him properly. 
In fact they are willing to take him back. 

It is not necessary, as we are asked for and 
are granting an injunction, to go into the 
question of damages; but I do not desire to 


a 


‘the defendant quitted their 
‘thereby broke the agreenent, which he had 
-entered into with them. Now, the plaintiffs, 
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be understood as agreeing with the principle 


upon which the Court of firstinstance has 
given Rs. 30 as damages. I can scarcely 
think that the learned Judge would have 
done this, had his attention been attracted to 
section 74 of the Indian Contract Act. 

The result, therefore, is that the decision of 


_Fletoher, J.,is reversed and that a decree must 


be made for an injunction in terms of the 


prayer and that the defendant must pay the 


costs of the suit and the appeal, including 
those of the interlocutory injunction. 
Hartyaton, J.—TI agree: bat, inasmuch as 
we are differing from the learned Judge in 
the Court of firat instance, I propose to add a 


:few words, 


The agreement between the plaintiffs and 


‘the defendant was that the plaintiffs should 
employ the defendant for a period of five years 
and that the defendant should serve the 


plaintiffs during that period, and there was a 


-stipulation that, if either the plaintiffs failed 
‘to-perform their part of the agreement or 
the defendant failed to perform his part, a 


sum of £100 should be payable by the party 
in default to the one who was ready to carry 
out the agreement. Now, while ihe defend- 
ant was employed under that contract of 
service he appears to have seenan advertisc- 


“ment, which attracted him, he desired, there- 


fore, to quit the services of the plaintiffs. It 


-appears that he first spoke to the plaintiffs’ 
‘manager about his desire to leave and the 
‘result of that conversation was a letter de- 


clining to forego, on behalf of the firm, any 


part of the agreement and pointing out to the 


defendant that, if he desired to quit the 
services ofthe firm, he could do so, ata 
month’s notice, on paying the amount stipu- 
lated inthe agreement. In reply to that the 
defendant wrote declining to'pay the sum of 
money stipulated under the agreement, be- 
cause, he said, he was not in a position to do 
so and asking the firm to accept his resigna- 
tion. That the firm declinel todo and sub- 
sequently, against the wishes-of the plaintiffs, 
services and 


ask for an injunction to prevent the defendant 


‘from entering into the service’ of a rival 
firm and giving them the: 


advantages of his 
skill. 


It is said that no injunction ought to be 
granted on two substantial grounds. “Onie is 
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‘that the agreement contained no negative 
` stipulation under which the defendant under- 


took not to serve any rival firm of Engineers ; 


-and sécondly on the ground thatthe granting 


of an injunction is an indirect means of en- 
forcing a covenant, of which the specific per- 
formance would not be granted, that is to say, 


“a covenant to perform a personal service. 


Now; no doubt, these two grounds influenc- 
ed the learned Lord Justices in England, who 
decided the case of Whittwood Chemical Co, v. 
Hardman (1): and they were further in- 
fluenced by the danger, which they consider- 
ed there was, in a country like England, of 


extending the case of Lumley v. Wigner (2). 


The’ case of Whitwood Chemical Co, v. 
Hardman (1) was afterwards followed by Mr. 
Justice Romer in the later case of Ehrman v. 
Bartholomew (5), in which,in refusing an 
injunction, the learned Judge adopted and 
assented to the observations of the Lord 
‘Justices in Whetwood Chemical Co.v. Hardman 
(1) as to the danger of extending the case of 
So if those cases re- 
presented what was the law here, theré might 
be, at any rate, a good deal to be said on 
behalf ofthe respondent. Bui the answer is 
that the law here is expressed’ in section 57 
of the Specific Relief Act, which provides 
that an injunction maybe granted fora he- 
gative agreement; either express or implied, 
notwithstanding the fact that the specific 
`performance of the positive agreement can- 
‘not be enforced under the law. So, that dis- 
poses at once of one of the grounds on which 
the respondent must rely. 

Then, with regard tothe other ground, 
that it isan indirect way of enforcing’ & co- 
venant for personal service, that is met by 
illustration (d) to section 57; that gives an 
instance of a case. in which the plaintiffs 
would be entitled to an injunction—a case 
which is on all fours with the present case. 
The vasult is that section 57 as illustrated by 
illustration (2) shows that the two grounda, 
which have been relied npon by the respond- 
‘ent, do not represent what is the law in this 
country, and I, ‘therefore. think that there 
are no grounds for refusing an injunction in 
the present case, ` 

Then, ar regards another point. the learned 
Jadge in his judgment expressed the opinion 
that, if it had been necessary to decide, he 

(5) (1888) 1 Ob. 671; 67 L-J. Oh. 319; 78 LT: 646; 
SIMT LR. 864; 48 W, "Be 600. 
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_ should have beld that this agreement was 
void as being an agreement in restraint of 
trade. With very great deference to the 

. learned Judge, speaking for myself, I should 

. have thought that an agréement to serve 
Messrs. Burn & Co. in the course of their 
trade. was not an agreement in restraint of 
trade, because by it the defendant stipulated 
that he would ply his trade, and that dis- 

, tinguishes the case from that familiar class of 
cases in which an employee covenants that 

_after the expiration of his service he will not 
ply his trade within some specified distance of 

: his late employer's place of business, 
one case, he agrees to ply his trade, in the 
other case he specifically agrees not to ply 
his trade. But, whether that distinction be 
_ sound or not, it is really not necessary in the 
present case, because, in my opinion, illustra- 
_tion (d) affords the answer to the argument 
that this contract is void as im restraint of 
trade. Illustration (d),as I pointed out, 
deals with a case which is on all fours with 
the present and says that the plaintiffs are 
entitled in such a case to an injunction. 
Under those circumstances, it cannot be said 
that a similar stipulation in this case is void, 
being in restraint of trade. If so, illustration 
(d) would provide that an injunction could 
not be granted, because the agreement was 
void. In my opinion, illustration (d) to 
section 57 meets the point as to the contract 
being voidas being in restraint of trade and 
that disposes of that point in favour of the 
plaintiffs. For these reasons I agree that 
this appeal should be allowed. 

Brert, J.—I agree with the learned Chief 

Justice and have nothing to add., ; 

Appeal allowed. 


BOMBAY HIGH COURT. 
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Present :—Mr. Justice Davar. 
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Perpetuities, application of, to charitable Trusts—Law 
of Mortmain— Doctrine of Superatitious Uses, application 
to India—-Charity, meaning of. if 

A Judge mtting on the Original Side of a High 
Court is ordinarily bound to follow the judgment 
of another Judge who has decided a question of 
Jaw—or laid down certain principles of practice 
or procedure—or judicially construed any provision 
of the Jaw prevailing in the country. But he is 
not so bound, where the former determination 18 most 
evidently contrary to reason ; much more tf tt be con- 
trary tothe divine law, nor is he bound to follow 
a manifestly absurd or unjust decision, on the mere 
findings of facts onthe evidence recorded by another 
Judge, when the evidence available before him is 
fuller and more reliable and tends to lead him to's 
differont conclusion. 


The Zoroastrian religign is a revealed religion, 


The Muhtad, Dosla or Farva: digan days explained. ' 

The Farvardigan days are the most holy days 
during the Zoroastman year, and the performance 
of Muktad ceremonies during the Farvardigan days 
18 enjoined by the scriptures of the Zoroastrian 
religion. The performance of the Muktad ceremonies 
is a religious duty imposed upon the Zoroastriana 
by the proved teneta df the religion they profess. 
The ceremonies themselves are acta of religious 
worship. They include worship, praise and adoration 
of the Supreme Deity, and a thankegiving for all 
his mercies. They contain petitions for benefits both 
temporal and spiritual for all Zoroastrians—for all 
holy and virtuous men of all other communities 
and they comprise prayers for the well-being and 
long reign of the Sovereign, for good Government . 
by him, and for victory to him over all his ene- 
mies. They tend towards the advancement of the 
religion promulgated by the Persian Prophet Zoro- 
aster and their performance is an act of Divine Worship 
in its highest and truest sense. t 

The moneys paid to the priests for the perform-. 
ance of the BMuktad ceremonies forms a good por- 
tion of their ordinary income. The priesta make 


.a higher income during the Furvardigan days than 


they do during any other period of the year and 
the Muktad ceremonies form a sort of endowment 
which goes a long way to maintain the priestly 
class whose emstence is necessary to the community 
of Zoroastrians. 

According to the belief prevailing amongst the 
faithful followers of the Prophet Zoroaster, the per- 
formanco of the Muktad ceremonies confers public 
benefits—benofits on the Zoroastrian community, on tho 
peoples amongst whom they live and upon the country 
which they have chosen ag their home The fonda- 
mental principle underlying’ this belief is faith m 
the effloacy of prayers addressed to the Great Oreator. 

Thorefore, trusts and bequests of lands or money 
for the purpose of devoting the imcomes thereof in 
perpetuity for the purpose of performing Muktad Baj, 


- yejushat and other like ceremonies; are Valid " charit- 


able ” bequests, and as such exempt from the ap- 
plication of the Rule of law forbidding perbetuities. 
Limji Nowrojs v. Bapujs Ruttonji, 11 B. 441, not fol- 
lowed. 

O'Hanlon v, Logue, (1906) 1 Ir, R. 247, approved, and 
followed. Several English and Irish cases referred to, 

The English Law of Mortmain does not ertend 
to British India. ' 
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The Doctrine of Superstitious Uses dees not extend 
to India and has no application to Trusts relating to 
religion created in Inda 

‘Technical meaning of the word “charity” explained 
by reference to English cages. 

J. K. Tarachand, for the Plaintiff. $ 

Kanaya, for Defendants Nos. 1 and 3. 

Bahadurji, for Dafendants Nos. 10 and 11. 

Jadgment.Dinbai, widow of Jehangir 
Carsetji Tikimna, otherwise known as 
Tarachund, a member of the Parsi com- 
munity of Bombay, on the 21st of December 
1871 executed an Indenture of Trust whereby 
she appointed her two sons Kharsetji and 
Merwanji and her son-in-law Sorabji 

ormusji Bottlewalla Trustees and conveyed 
to them certain immovable and movable 
property belonging to herself upon Trusts 
which are therein set out. All the three 
original Trustees: are dead. The first 
defendant is the widow, and-executrix of the 
Will of Merwanji one of the original 
Trustees. The plaintiff is the son and 
administrator with the Will annexed of the 
property and credits of his late father 
Kharsetji who was another original Trustee. 
Defendants Nos. 10 and 11 are the surviving 
executors of the Will of Sorabji Hormusji 
Bottlewalla the third Trustee under the 
Settlement made by Dinbai. 

The portion of the Trusts created by 
Dinbai with which the Court is concerned in 

this case is in the following terms:— 

“In trust to receive the interest and income thereof 

and to pay to the said Bai Dinbai durmg her lifetime 
and after her death upan trust to purchase or set apart 
out of the said Trust Funds Promissory Notes of the 
Government of India for the sum of Rs. Fifteen 
Thousand bearing interest at the rate of four per 
centum per annum and to pay the annual income 
thereof to each of them the said Kharsetji Jehangir 

*Tarachund, Sorabji Hormusji Bottlewalla and 
Merwanji Jehangir Tarachund and after the death of 
any of them to his or their Executors or Admmistra- 
tors alternately m regular rotation every third year 
in the order named above to enable him or them to 

-defray the expenses of annual Muktad ceremonies of 
the dead members of the family in both sects of 
Shenshai and Cudmees.” 

Dinbai died on the 6th of March 1889. 
Previous to her death she executed a Will 
bearing date the 15th of July 1886. By the 
said, Will she directed that certain silver 
utensils which were in her possessio and 
which are’ used in the performance of the 

«Muktad, ceremonies should be kept in trust 
by her executors, and each' of the Trustees of 
tho Settlement of 1871 were to be allowed to 


.use the same for the purposes of the Muktad 
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ceremoniés, The Executors of the Will were 
the same as the Trastees under the Trust 
Settlement of 1¢71. Kharsetji predeceased 
Dinbai. Sorabji died on the 31st of “August 
1902. Thethird Trustee Merwanji died on 
the 15th of March 1905. After Dinbai’s death 
the Trusts in respect of. the Muktad 
ceremonies were carried out up till the death 
of Merwanji in 1905. The first defendant is 
in possession of the Government Paper of the 
nominal value of Rs. 15,000 mentioned in the 
Trust deed of 1871 and the silver utensils 
mentioned in the Will of Dinbai. The Muktad 
ceremonies were admittedly not performed in 
the year 1906. The plaintiff filed the suit 
and obtained an originating summons for the 
purpose of having certain questions arising 
under the Trust deed settled by the Court. 
The first of these questions is:— 

“ Whether the Trusts declared in respect 
of the Government Promissory notes for 
Rs. 15,000 mentioned in the plaint are 
valid.” 

This originating summons first came on for 
hearing before me in Chambers on the 22nd 
of June when counsel for the parties appearing 
at the hearing took it for granted that I would 
follow the decision of Mr. Justice Jardine in 
Jamji Nowroji Banaji v. Bapuji Ruttonji 
Limbuwalla (1), declaring Trusts for Baj Rojgar 


and Muktad ceremonies to be invalid. In recent 


years I had, however, occasions to considèr 
that case, commonly spoken of as Limbuwalla’s 
case, and I entertained grave doubts as to the 
correctness of the application of the rule 
against perpetuities to trust relating to 
Muktad and Baj Rojgar ceremonies prevailing 
amongst the Parsis professing the Zoroastrian 
religion. I had weighty reasons for declining 
to follow that decision and desiring to judge 
for myself whether the doubts I entertained 
were well founded. At this hearing the only 
question that I was asked to consider was 
raised by Mr. Kanga for the Ist and 2nd 


‘defendants who contended that the plaintiff's 


claim was barred by limitation. This con- 
tention “was based on the decision of Mr. 
Justice Candy in Oownaji N. Pachkhanawalla 
v. R. D. Sena (2) and on the assumption 
that the Trust jn question in this auit was 
bad in law. On my expressing my unwilling- 


“mess to follow the previous decision referred to 


above Mr. Bahadurji, who appeared for defend- 
ants Nos. 10 and 11, was instructed immedi- 
(1) 11 B. 44l. (2) 20 B. srt. 
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‘ately’ to say ‘that he would be prepared to 
support the Trust. The matter was after 
isome argument adjourned to the following 
contested Chamber day and came on again 
for further hearing on the 29th of June when 
‘I adjourned the summons into Court for 
.evidence and argument and directed that the 
‘Advocate-General be added asa party defend- 
ant, At the hearing in Court Mr. Kanga for 
‘defendants Nos, 1 and 2, Mr. Bahadurji for 
«defendants Nos. 10 and 11 and Mr. Padsha for 
the 12th defendant, the Advocate-General, 
‘combined forces and waged uncompromising 
swar in favour of the Trust against the 
„plaintiff whose counsel Mr. Tarachand bore 
‘the brunt of the attack with remarkable 
‘courage and attempted with much ability to 
.uphold his contention that the Trust created 
by Dinbai for the performance of Muktad 
ceremonies was not a Charitable Trust and 
“was bad in law as offending against the Rule 
forbidding perpetuity. 

It is noteasy to learn or understand the 
‘true meaning and import of the ceremonies 
involved in the comprehensive word Muktad 
‘or Dosla. Thongh a Parsi myself it took me 
cconsiderablo time before I could correctly 
understand the real meaning and nature of 
the ceremonies—-their origin and effect—and 
“the true aim and object of the performance 
.of those ceremonies during the Muktad days. 
‘As the case progressed before me I realised 
-how much patient labour must have been 
(involved on the part of counsel for all parties 
-before they were able to place the case 
before me in the manner in which it was 
placed before.the Court and not a little credit 
sis, due to the solicitors who worked and 
„laboured. to instruct them go efficiently. 

Before I proceed to consider the main point 
In the case it is necessary that I should deal 
-with the contention of Mr. Tarachund forci- 
. bly pressed upon me by him that I was bound 
„to follow the decision of Mr. Justice Jardine, 
more especially as other Judges had followed 
.the same in other cases. 

. Bitting on the Original Side of this Court I 
‚concede at once that I am bound ordinarily to 
follow the judgment of another Judge, when 
ihe has decided a question of law—or laid 

down certain principles of practice or 
. procedure—or judicially construed any pro- 
. vision of the law prevailing in the country. 
. But surely there the matter must end. Isa 

single Judge bound to follow another Judge's 


INDIAN CASES. 


A G 
18 :— 


, been erroneous! 


[1909 


findings of facts based on the evidence recorded 


by him, when the evidence that may be 


„available before the Judge in a later case 


may be fuller and more reliable and may 
tend to lead him bo a different conclusion P 
I am’ fully aware that ono of the maxims 
governing a Judge in administering justice 
Omnis tnnovatro, plus novitate perturbat 
‘Every innovation 
its novelty than 


quam utilitate prodest. = 
occasions more harm by 
benefit by its utility.” : 
This Judicial Rule “ Stare Dectsts” is 
discussed at page 69 of the first volume of the 


21st Edition of Blackstone’s Commentarieg "i 


where it is said :—- 

“Tt ig an established rule to abide by former 
precedents, where the same points come again in 
litigation , "ag well to keep the scale of justice even 
‘and steady, and not liable to waver with every 
new jadge’s opinion; as also because the law in 
that case being solemnly declared and determined, 
what before was uncertain, and perhaps indifferent, 
is now become a permanent rule, which itis not 
in the breast of any subsequent judge to alter or 
vary from, according to his private sentiments - 
he being sworn to determine not according to his 
own private judgment, but according to the known 
Jaws and customs of the land; not delegated to 
pronounce a new law, but to maintain and expound 
the old one. Yet this rule admits of exception, where 
the former determination 18 most evidently contrary to 
reason ; much more tf t be contrary fo the devine law, 
But even in such cases the subsequent judges do 
not pretend to makoa new law, but to vindicate 
the old one from misrepresentation. For if it be 
found that the former decision is manifestly absurd 
or unjust, it is declared, not that such a sentence 
was bad law, but that ıt was not lar, that is, that 
it is not the established custom of the realm, as has 
determined.” 


The course I thought fit to adopt in this 
case was notadopted without the most anxious 
cousiderition. J have carefully studied every 
line of the judgment of Mr. Justice Jardine. 
I have carefully pernsed the proceedings in 
the case and studied the learned Judge’s 
notes of the arguments addressed to him by 
counsel and the evidence recorded by him. 
The more I have thought over the case the 
more convinced I have felt that his “ deter- 
mination te most evidently contrary to reason 
and 14 clearly contiary to be divine law ” as it 
prevails amongst the believers of the Zoro- 
astrian tenets. It is a decision whieh to my 
mind is “ mantfestly unjust.” 

The orror of the judgment of Mr. Justice 
Jardine is proved to demonstration by the 
evidence both oral and documentary recorded. 
in this case. As this is the first case that 


-came before the -Court, and as the- judgment 
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is reported in tho authorised reports of our. 


Courts, as other learned Judges have accepted , 


the fin:ling as correct and followed it, I think 
it is very neceasary to examine the cirenm- 
atancas under which the parties to that suit 


obtained the decision, and see whether the. 


learned Judge was not misled into arriving at 
an erroneous conclusion by the way in which 
the case was placed before him. 


The plaintiff, as the Committee of the estala. 


of a lunatic, goes before the Chamber Judge 
and applies for leave to join certain other 
parties in stating a case for the opinion of the 
Gourt under section 527 of the Civil Pro- 
cedure Code. In support of his application 
he made an affidavit in which he states as 
follows :— 

“(3) The said Testator set apart the income 
of the said one-third sharein the said Khetwady 
Bangalow for the performance in porpatuity of 
_ certain Private Religious Ceremonios, namely, the 

Baj Bojgar coremonies, the consecration of the Ni- 

rangdin, the recitation of the Yaqasnı, and the annual 

Ghambar and Dosla caremonies.’ 

“ (6) I am advised that the devise of the said 
one-third share in the aaid Khetwady Bungalow is 
void a3 being in parpatuity and not for w charit- 
able use.” 


On the plaintiff being anthorised to state 


a case for the opinion of the Court, a case- 


is submitted to the Court wherein it is 
stated that the plaintiff as such committee 
aq aforesaid and the first four defendants 
contend that the devise is void as being in 
perpetuity and not for a charitable use, and 
that failing the trust the plaintiff and the 
first four defendants were entitled to the pro- 
perty in equal proportions, The fifth de- 
fendant wasthe mother of the first four de- 


fendants and executrix of the Will of their, 


father. Tho sixth defendant was the Advo- 
cate-General. 


It does not appear from the proceedings. 


who advised the plaintiff and the other parties 
that the ceremonies in question in the case 
were private religious ceremonies and that 


the devise was void in law. At the time’ 
the case was submitted to the Court and, 


previously thereto the solicitor acting for 
the parties could not possibly have doneo, 
as itis proved in this case that he cou'd 
have known nothing or next to nothing about 
the nature of the ceremonies. Ifa case was 
submitted to counsel the advice would be 
palnoless -in that the counsel advising would 
probably know less than the solicitor pre- 
varing the case. The same solicitors who 
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appeared for the plaintiff appeared for the. 
first five defendants. The Advocate-General , 
knowing nothing about the real nature of the 
Trustsin his capacity as -Advocate-General, 
said nothing, but submitted himself to tho, 
orders of the Court, but in his capacity as 


, counsel he appeared for the first five de-) 


fendants instructed by the same solicitors as 
represented the plaintiff and supported the 
plaintiff's case. Only one witness was examined 
in the case. 


A lurid light is thrown on how the plaintiff's 
solicitor within a quarter of an hour educated | 
himself on questions that have cost me many” 
days’ concentrated -attention to understand. 
andin what manner the only witness was 
examined before the learned Judge in the, 
course of half an hour or so, by the following. 
passage in the evidence of ‘the same witness | 
Mr. Jivanji “ Jamsetji ” Mody when examin- 
ed before me.:— $ 

“In tho Limbuwalla case Mr. Wadia of Messrs. 
Wada and Ghandhy came to me and asked me to: 
explain ceremonies, The interview lasted for quarter 
of an hour, Some day subsequently I was asked, 
by a clork to come. to Court. He sud the Judge 
might wish to ask me some quostion 

“J demurred to go in that way without notice,’ 
but eventually I was poranaded and I came to Court, 
after the tiffin hour. I was vory shortly examined. 
I. was given no opportunity to oxplain my evidence, 
and convey the right impressions to the Judge. Mr., 
Justice Jardino’s decision came to me and many 
others as a surprise.” : 

The learned Judge's note book affords very 
instructive reading and shows how the case. 
was engineered at the hearing. Mr. Lang 
appeared for the plaintiff. The acting Ad- 
vocate-General, Mr. Macpherson, appeared 
for the first five defendants. These parties, 
had joined hands to defeat the Charity and 
divide the spoils. Counsel who appeared 
in the case could know nothing about the 
Scriptures and the Ritual of tho Zoroastrian 
religion. They must necessarily depend upon 
the materials supplied to them in their briefs. 
Stray passages from Dr. Hang's “ Essays 
on Parsis” and the late Mr. Dossabhai 
Framij'’s bsok were read before the Court. 
Mr. Jivanji Mody was put in the box and 
such questions as suited the parties were 
asked. There was no one present to defend 
Charity or to explain and elucidate the 
passages read on the evidence given. Casos 
which have scarcely any applicability to tho 
trusts in question were cited and a spirit of 
happy unanimity and perfunctoriness seems 
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to have pervaded the discussion of a question 
of the most vital importance to a whole com- 
munity, and the combined efforts ofthe parties 
led the Judge into forming conclusions that 
are manifestly erroneous. 


The learned Judge observes in his judgment i 


(at p.447) :— 

“ From the evidence. of the priest and the re- 
ference made to Dr. Haug’s learned Essays, I come 
to the opinion that the benefits which, according 
to the belief of the Parsis, result from the cere- 
monies specified, are consolation to the spirits of 
certain dead persons and comfort to certam living 
persons, ufforded by certain of the Frohars or pro- 
totypea of the dead.” 

The learned Judge then goes onto say 
that the objects of these trusts bear analogy 
to devise of property to ` maintain Tombs 

. ' oo. 
of deceased relatives”? or for a gift to 
private company.” The judgment ends up 
by saying :— 

“ Thero has been no conflict, the parties being of 
accord that the devise ia void, and the Advocate- 
General, as representing the Charity, leaving them in 
the hands of the Court.” 


The evidence of the only witness in the 
case—on A point of such vital importance to a 
whole community—would not occupy more 
than one side of foolscap sheet and at the end 


of the evidence I find a note :— 

« Ag counsel for defendants the Advocate-General 
supports Mr. Lang’s care, as Advocate-General he leaves 
the case to the Court” 


From a perusal of the records and pro- 
ceedings in this case one would be led into 
the belief that the Zoroastrian religion had 
no Sacred Books, no Scriptures, on religious 
literature of antiquity or authority—that 
Scriptures written in Gatha, Avesta, Pehlvi 
and Pazund languages, which distinguished 
scholars of the civilized world had laboured to 
translate and explain for many years, never 
existed, but that the Zoroastrian religion 
solely depended on a German Doctor's 
Essays on Parsis and Mr. Dossabhai 
Framji’s interesting book delineating 
manners and custonis prevailing amongst the 
Parsis and the Bombay Gazetteer. Nota 
single text fromthe Scriptures seems to have 
been cited, not a single book of authority is 
referred to, not a word appears to have 
been said as to whether the performanco 
of these religious ceremonies were enjoined 
by the Scriptures of Zoroastrianism, not a 
hint is given as to the origin and meaning of 
the various ceremonies. The only party 
before the Court—the Advocate-General— 
whose duty it was to protect the Charity—if 


CASES. . [1909 


of course valid in law——was left in ignorance 
of theirue nature of these ceremonies and 
he never made an effort to defend the Trust 
because he must have believed 1hat what was 
stated in his brief for the defendants for 
whom he appeared must have been correct, 


‘ and I huve no doubt whatever that those who 


instructed counsel in the case must in their 
ignorance have believed that they were 
putting forth correct instructions. 

Tt never seems to bave struck anyone ‘in 
the case that the Trust in question was a 
religious trust—that it was a trust in 
“advancement of religion’? and as such ins 
law necessarily a charitable trust. It never 
seems to have struck anyone to look at the 
prayers that are ordinarily recited at the 
performance of the ceremonies in question to 
find out whether those prayers did not 
amount to an act of divine worship. The real 
point inthe case was never placed before the 
Court. The true intent, purport and meanjng 
of the ceremonies required to be performed 
during the Muktad days were never so much 
as mentioned, much less explained to the 
Court, Authoritative translations of the 
Zoroastrian Scripturcs contained in the 
“ Sacred Books of iho East ” and other works 
of Oriental scholars were not submitted to 
the Court for its consideration. Not only 
evidence which was available in abundance 
was not given, but the one witness who was 
examined had noopportunity of explaining or 
elaborating his answers, but was confined to 
answers to questions which appear to, be 
framed to snit the purposes the parties had 
in view. A decision obtained under cir- 
cumstances such ag I Lave set out can 
hardly command the confidence of the other 
parties affected by it. Ifthe community, so 
gravely affected by the decision had a chance 
of placing all the materials available at the’ 
disposal of the Advocate-General—the official 
guardian of all charities—had he been in a 
position to put the case fully and fairly before 
the Court—if anything hke what is possible 
to be said in support of the Trast had been 
said and considered by the learned Judge 
trying the issue—if there had been someone 
before the Court who was interested in 
supporting the trusts and had made even an 
attempt to do so, I might have hesitated 
before making up my mind to refuse to 
follow the decision in the case. I feel very 
strongly that Mr. Justice Jardine was misled 
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into coming to the conclusions he did and that 
the judgment in the case was improperly 
obtained, I do not use the expressions 
* misled ” and‘‘improperly obtained ” in any 
sense offensive to the parties concerned in the 
case. J have no doubt they acted according 
to their lights, but it seems to me it would 
be a very perverse mind that can—-after 
reading the evidence and exhibits recorded in 
this case-——-still maintain that Mr. Justice 
Jardine’s conclusions as regards the Muktad, 
Baj and other like ceremonies are correct. I 
will conclude the consideration of this case by 
recording that I feel that if I had merely 
followed this judgment and declined to judge 
for myself I would have been guilty of shirking 
a duty cast upon me by my office. 

Iam told that this is not theonly case on the 
subject of trusts in respect of Baj, Muktad 
and other like ceremonies; that since Febru- 
ary 1887 when Mr. Justice Jardine decided 
Limbwealla’s case discussed above, there have 
been other cases and that other Judges have 
come to the same conclusions. The records 
of the Prothonotary's office have been most 
carefully searched and every case relating to 
Muktad and Baj Rojgar ceremonies has been 
mentioned and diseussed before me. In fairness 
to the plaintiff, who relies on these cases, and in 
fairness to myselfand the course! have adopted, 
I feel that it is necessary toconsider each one 
of these cases separately——-though the review 
of these cases must necessarily be much 
shorter than that of Idmbutalla’s case (1), 
whichwas the first of its kind, and which I am 
clearly of opinion is responsible for the results 
of every subsequent case. While writing 
this judgment I have the pleadings, proceed- 
ings, notes of connsel’s argument and of 
evidence, all before me, and although it has 
taken me considerable time to do so, I have 
carefully considered and scrutinised every 
paper important or unimportant in ci? these 
cases. I will take the cases in their chro- 
nological order. 

The firgt case that came before the Court 
after the decision of Mr. Justice Jardine in 
LIimbawalla’s case (1) was Dinbat v. Humasat 
Hormugjt Dinsha Hodiwalla (8). It is gener- 
ally spoken of as Hodtwalla’scase. A Parsi of 

"Surat by his Will directed that the income of 
the residue of his property should be spent 
in the performance of religious ceremonies 
affecting the deceased mémbers of his family. 

(8) (Unreported) Suit No, 267 of 1890, 
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He left a mother who was the plaintiff in’ 
the case, and a widow, with whom evidently 
he was on .bad terms and whom he had 
disinherited by his Will—she was the fifth 
defendant—the first four defendants being the 
executors of the Will. The plaintiff contend- 
ed that the trust created by the Will was void 
and that she and the fifth defendant, the 
mother and the widow, were entitled to the 
residue. Two of the executors did not appear 
at the hearing~~the other two submitted 
themselves to the Court and the fifth defend- 
ant supported the plaintiff’s contention. The 
Advoeate-General was no party to the suit, 
but he appeared before Mr. Justice Farran, 
who heard the case, as counsel for the 
plaintiff. The Advocate-General cited Mr- 
Justice Jardine’s decision in lAmbuwalla's 
case (1), which by then was reported in J, L: 
R. 11 Bom., referred to the case of Yeap 
Oheah Neo v. Ong Cheng Neo (4), which was 
relied on by Mr. Justice Jardine, mentioned 
section 105 of the Indian Succession Act, 
and then examined the testator’s brother as 
the only witness in the case. The witness 

urporte to explain what was meant by: 
“outlays relating to the dead.” He men- 
tions Muktad, Baj, ete. His evidence-in-chief 
consists of seven sentences and his crosg-exa- 
mination of two more short sentences. Mr. 
Justice Farran gave no judgment but merely 
recorded a decree declaring that the bequests 
in the Will were void and that the plaintiff 
and fifth defendant were entitled to the 
residue of the estate. It cannot even be 
pretended that Mr. Justice Farran brought 
his mind to bear npon the main question in 
the case. He assumed that Inmbuwalla's 
case was rightly decided and merely followed 
it. 

The next case is Dhunbatyt v. Nowrojt and 
others known as Wadia’s case (5). Although it 
was filed before the Hodiwalla case discussed’ 
immediately before this—it was heard and 
decided after that case. It involved very 
complicated questions of devolution of pro- 
perty. lt was heard by Mr. Justice Farran also 
and a decree was passed on the 7th of March 
1891. The questions in the suit arose out of 
an instrument in writing bearing date the 
15th of February, 1826. It is not necessary for 
the purposes of this case to go into any other 
mattersinthe suit except that portion that 


(4) (1875) L. R. 6 P. O. 881, 
(5) (Unreported) Suit No. 565 of 1889, 
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relates to the Trost createi in favour of 
Muktad and Baj ceremonies. Para. 8 of the 
plaint states:— _ F : 

“By the said writing tho expenses of the Baj Rojgar 
and Muktad ceremonies of the said Nusserwanji 
Dadabhaj, Navrozbai, Dadabhai and Jai, and the, 
mombers of the family of the sud Nusserwanii, 
and Navrozbai together muh those for the mam, 
tenance of the Fire Temzle at Nargore, were directed to 
be paid out of the income of the Warehouse at Modhi- 
khana and the oart adjoining Churniwadi, and since 
the date of the said writing such expenses have been 
paid out of the said mcome ” 


INDIAN 


The first issue in the case was:— 
-“ Whether the boquests and charitable trusts 
binding and ought to be carried out. 
The sixth issue was :— . 
“ Whether in the events which have happened the 
plaintiff is not entitled to have the charitable and 
religious trast carried into effect ” - 


My. Justice Farran begins’ his judgment by, 


are 


saying : ; 
“Though the property at stake in tho suit is not of 
great value and the friendly spirit in which the cause 
has been contested showa that its decision is not of 
great moment.” 5 

Referring to the Trusts, he says :— 

“Trusts for the performance of Muktad and 
Bojgar ceremonies have been decided not to becharit- 
able Trusts :—-Limji v. Bapuji (1) That case hag 
been frequently followed and is binding on a 
single Judge asan authority. The trusts, therefore, 
not being charitable are void ns offending against the 
law which forbids perpetuities The fact that the 
plaintiff and her mother carried out these trusts for a 
long series of years doer not entitle the plaiatiff to goon 
against the wishes of the rest of the descendants of 
Mithibai.” - 

The findings on the first and sixth issues 
recorded are in the negative and for the 
defendants. This case shows that Parsis, as 
early ng 1826, were settling property in per- 
petuity for the performance of Muktad and 
Baj Rojgar ceremonies. The passage from 
the judgment Ihave set out shows that in 
this case also the same learned Judge, who 
heard the previous Hodiwalla’s case (3) has 
followed Mr. Justice Jardine’s decision in 

` Limbuwalla’s case (1) without bringing his 
own mind to bear gn the question of these 
trusts, But the most startling part of the 
„case is, a-portion of the decree which runs as 
follows :— : 

“This Court doth declare that tho religions and 
charitable trusts in reapect of the Ba) Rojgar and 
Muktad ceremonies and the maintenance of Fire 
Temple m the town of Nargore in the plaint mention. 
ed aro invalid and inoperative and the same mo here- 
by set aside.” 

The maintenance of the Fire Temple, as I 

have shown above, is. referred to in 
the plaint. It is not referred to in Mr. 
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Justice Farran's judgment and the discovery 
of the declaration in the decree that the Trust 
for the maintenance of the Fire Temple at, 
Nargore 1s invalid and inoperatve will come- 
as à cruel surprise to the counsel for the 
plaintiff. When in the course of his argu-, 
ment he urged that Trost for Baj and 
Muktad ceremonies were not trust in advance- 
ment of Zoroastrian religion, I asked him to. 
give me some instances of trast that, according 
to him, would be really in advancement of the 
Zoroastrian religion, he instanced a trast for 
the maintenance of a Fire Temple. It seems 
to me that the attention of the learned Judge, 
who jn this case was considering many com- 
plicated questions of devolution of property, 
was never drawn to this portion of the trusts, 
The omission of any reference to this branch 
of the trust where hesums up the provisiong 
of the writing of 1826 in the beginning of his 
judgment and merely mentions Baj Rojgar and 
Muktad ceremonies, lends support to my sur- 
mise that this particular qnestion could never 
have been argued before him. I refuse to 
believe that any Judge of this Court 
would deliberately declare that a Trust creat- 
ed by a Parsi for the maintenance of a Fire 
Temple is invalid and inoperative. Ib 
appears in the decree because the Judges 
have nothing to do with the drawing up of 
decrees unless the parties are at variance 
and the minutes are spoken to before the 
Judge passing the decree. 

Before leaving the discussion of this case, 1 
should like to say that the statement of Mr, 
Justice Farran that the decision in Limbu- 
walla’s case (1) has beon “frequently followed” 
appears to be erroneous. There was no case 
between this and Limbuw-.la's case except 
Hodiwalla's case (3), whero the same 
learned Judge followed Mr. Justice Jardine. 
Mr. Behadurji challenged the plaintiff's 
counsel to produce any other case and a strict 
search in the Prothonotary’s office has failed to 
find any. E 

The fourth case relating to Baj Rojgar and 
Muktad trusts is what is knowft as Gore- 
walla’s case—Cowasji Byramji Gorewglla v. 
Pew ozbat and others (6). In this case an 
atte mpt was made to uphold the trusts by all 
the parties other than the first defendant, 

The trusts were created by a Will which was 

nob executed or deposited as required by 

section 105 of the Indian Siccassion Ads 
(8) (Unreported) Buit No, 281 of 1892. ‘ 
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An attempt was made to show that the pro- 
perties were devised to charity before the 
Will, but the attempt failed, the Court hold- 
ing that there was no such valid devise 
previous to the Will. There was more evidence 
given in this case than was given before My. 
Justice Jardine, but it was all oral evidence 
unsupported by any scriptural texts or 
quotations. Mr. Justice Parsons, who heard the 
case, delivered an oral judgment, notes of 
which-exist, The following passages occur in 
these notes : 
“ Purposes of alleged Trust aro six in number— 

(1) Asodat (presents to priest), 

(3) Supply of sandalwood to tomples, 

(3) Performance of Baj Rajgor and Muaktad 

ceremonies, 

(4) Distribution of alma to deformed, 

(5) Outlays on death of relations, and 

(6) Good and charitable acta, 


‘Of those only numbers 1, 2 and 4 can be held legal 
and valid” 

“ Baj Rojgar and Muktad are only prayers for 
the death which have been held to be tnvatid purposes 
by several decisions of tho Court and evidence in the 
case shows the correctness of the decisions.- Outlays 
on deaths of relations are mero private expenses, 
neither public nor charitable, and other good acts is 
too vague and indefinite expression to denote any- 
thing.” 

“ The bequest, however, ja void ag the Will was 
not executed or deposited ag required by section 105 
of Act X of 1865.” 


‘The qnestion as to which, ifany, any of the 
purposes were charitable seems to have been 
one of academic interest in the case in view of 
the fact that owing to the Will not being 
executed and deposited in the manner requir- 
ed by section 105 of the Indian Succession Act 
all bequests for a religious or charitable use 
would be void. 


The several decisions referred to by T 
learned Judge are only the decisions in the 
three cases I have disenssed previous to this, 

Plaintiff's counsel argued that in this case 
at all events the Conrt considered the evı- 
dence and he points to the words “the 
evidence in this case shows the correctness of 
the decisions.’ I have read that evidence; 
it is very meagre and very incomplete. It is 
not supported by a single quotation from a 
refereyce to the scriptures. It seems to me, 
however, that in this case it was really not 
necessary to find on the evidence at all, and 
ihe finding really never affected the result, ag 
the bequests were void for non-compliance with 
dhe requirements vf sections 105 ofthe Indian 
Succession Act. The predominating factors 
influencing the finding, however, were the 
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several decisions of the Court” which the 
learned Judge had in mind. : 

However be it, it cannot be argued that I 
am bound to follow this finding—if finding 
it be—on the evidence recorded in that case, 
when fuller and far more satisfactory evi- 
dence was available in the case before me. 

The fifth case in which the question of Raj 
Rojgar and Muktad ceremonies came mp 
before the Court for consideration was 
Manekji Hdulji Allbless and others v. Str’ 
Dinsha Maneckji Petit and others (7). Ib is 
known as the Allbless case, and was heard by 
Mr. Justice Bayley. In the course of the. 
hearing the learned Judge has recorded the. 
followi ing note: 

“The Advocate-General says he understands Parsi 
community are not satisfied with that decision— 


(referring to 11 Bom, 441) and that he will not object 
to 148 being reconsidered,” 


Evidence has been recorded in this case 
and much of what I have said as to the evi- 
dence in the previous case also applies to the 
evidence in this case. 

In this case the settler had set aside. 
Government Paper of the nominal value of 
twenty-five thousand, and. directed that the 
income thereof should be used for the purpose 
of performing Baj Rojgar and Muktad cere- 
monies and also for the purpose of giving 

“ Dinners of feasts to the indigent poor Par- 
sees and Eranees or Persian Parsees respec- 
tively who may be disabled by age, blindness 
or other infirmity of body or mind and who 
may for the time being be residing in the’ 
charitable buildings or asylums provided for 
them at or near Malabar Hill near tha 
Towers of Silence.’ The learned Judge, 
delivered an oral judgment on the 16th 
of April 1895, and passed a decree declaring 

“that the Tr nste declared in the said Inden- 
ture’ of the 30th day of June -1880 as to 
Promissory Notes of the Government of 
India of the nominal value of Rs. 25,000 
are wholly void.” Thus ihe remarkable. 
result achieved by reconsidering the decision. 
of Mr. Justice Jardine is not only that the 
Trusts for Baj Rojgar and Muktad ceremo- 
nies are void, but that a Trust created by a 
Parsi for feeding the indigent, blind and 
infirm members of his community, who, by 
reason of their misfortunes and afflictions would, 
be inmates of the charitable houses provided 
for them by their community. are also void, 


This decision requires much understanding, 
wD) (Unreported) Suit No. 96 of 1892. 
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and it is very unfortunate that no anthentic 
note of the judgment exists amongst ‘the 
records of the Court. The plaintrff’s counsel 
has furnished me with notes of the jadgment 
taken by counsel, and what they show makes 
it still harder for me to reconcile what the 
learned Judge has taken down as having found 
on the evidence with what he decided. One 
thing is quite clear. The main ground of his 
decision was the judgment of Mr. Justice Jar- 
dine. The following are some of the notes 
taken by counsel : 

“Sanjana’s evidence showed that ceremony 18 for 
benefit of wholeconmnunity but especially and primarily 
for relations of deceased persons ” 

The public beret is extremely small” 

“ The ceremonies are primarily and principally for 
the dead and incidentally for the whole community” 

“ As to’foeding of poor attempt has been made to 
separate the benefit bnt in my opinion the feeding 
provision stands or falls with the whole bequest of 
25,000 rupees Witness said Feeding is part of 
the coremony following at end of the ceremony,” 

' “Ag to Baj Rojgar coremony—trust 1s void by 
virtue of Indian Law Reports 11 Bom. 441” 

“ Decision of Farran, J. in 665 of 1839 following 
above case thongh unreported as stated by counsel,” 

“I follow 11 Bombay and hold that the ceremony is 
a private one, and the feeding a part of the same 
occasion as the Baj Rojgar ceremonies and the trust for 

s. 25,000 fails and forms part of the settler’s estate.” 


Here we have the first faint indication that 
the ceremonies were for the benefit ‘of the whole 
communtty, though the learned Judge thought 
the benefit was only incidental and that there 
was public benefit, although in the opinion of 
the Court the benefit was extremely small. 


The next case is spoken of as Markur's 
case—R. R. Dadina v. Advocate-General und 
others (8). It arose out of two Trust deeds 
executed by the late Mr. Framji Markur, and 
amongst the very many questions that arose, 
the question of the validity of Trusts in re- 
spect of Baj and Muktads was one. I have 
perused with care the evidence in the case and 
Mr. Justice Candy's long judgment on the 
various points arising therein. With reference 
to the question I am now considering this is 


what he says: 

“In LN Banaji v. Bapuji Ruttonj: (1), Mr. Justice 
Jardine held that trusts for the purposes of perform- 
ing the following ceremonies wore not valid charitable 
trusts, The ceremonies were ; 

Baj Rojzar, Consecration of Nirungdin, Recitation 
of the Yejoshni, Annual Ghambars and Dosla 
ceremonies, 

The only witness called in the suit on this part of 
the case was Mr. Hormusji Chichgur, a solicitor of 
this Oourt. 


(8) (Unreported) Suit No, 49 of 1895. 
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Now Mr. Hormusji Chichgur was a layman 


“and never pretended to be a Pehlvi, Zend or 


Avesta scholar, and his evidence is of the 
most formal description, mostly directed to 
explain what the Navjote (Investiture of 
Sacred Thread) ceremony was. He, however, 
had the courage to tell the Court that the 
decision in Limji Nowrojt Banaji v. Bapu 
Ruttonji Limbuwalla (1)“ caused a great 
shock.” Mr. Justice . Candy „abad no better 


materials placed before him than was before . 


Mr. Justice Jardine and he merely followed 
that learned Judge’s decision. - 


The seventh and last case, Suit No. 468 of 
1895—Oowasyt’ N. Pochkhanawalla v. Rustomgt 
Dossabhoy Setna (2)—was also heard by Mr. 
Justice Candy. It is reported (2). The only 
question argued in the case wag one of limita. 
tion and on that question the learned Judge, 
in passing, remarks: “ In February 1887 
there has been a decision of the Court. D. N. 
Banajt v. Bapuji (1), that the objects of such 
a Trust were not valid charities.” 


These seven cases that I have dicussed above 
are all the cases that came before the High 
Court between 1887 and now. The question 
does not seem to have arisen previous to 1887. 
These are cases the decisions in which I am 
asked to follow. When carefully examined, 
it is clear that in all the cases that succeeded 
Limbuwalla’s case (1) the learned Judges have 
followed Mr. Justice Jardine’s decision. When 
read in the Law Report, where itis published, 
that judgment at first sight impresses the 
reader. It tells one how a head priest had 
expounded and explained the ceremonies, and 
the result that follows is of course correct if 
the learned Judge's finding of fact as to the 
real nature and true meaning of the ceremonies 
is correct. I have no hesitatioh whatever in 
saying that the evidence, both oral and docu- 
mentary, recorded in the present case demons- 
trates beyond any doubt that the learned 
Judge was led by the parties to that suit possi- 
bly unintentionally but undoubtedly led into 
an error in believing that trusts for Baj and 
Muktad ceremonies were not charitable*trusts, 
and as such exempt in law from‘the application 
of therule against perpetuities. In one or two 
subsequent cases an attempt was made to sup- 
ply the deficiency in the evidence so palpably 
apparent in the first case—but the attempt 
was so feeble—the additional evidence so 
slender—the further materials supposed to 
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be placed before the Court were so meagre, 
that it is no wonder that the learned Judges 
thought it safer to follow than to disturb 
what they took to be settled law. Studying 
the evidence with care in the Gurewalla (6) 
and Allbless (7) cases, it becomes quite evident 
that the whole fault lay at the door of those 
instructing counsel, for jadging from the ques- 
tions put and the answers elicited from the 
witnesses, ib seems that although witnesses 
evinced anxiety to lead counsel on the right 
track, counsel took the witness away into 
matters which did not affect the real question 
before the Court. It seems to me amazing 
that no one in all the cases took the trouble 
to go to the original sources—the scriptures of 
the religion, to which the ceremonies belong- 
ed—to the sacred writings that are most un- 
donbtedly authoritative, and—to the original 
texts founding the ceremonies and enjoining 
the performance thereof. The most important 
portions ofthe scriptures of the Zoroastrian 
religionsof the ancient Persians are all trans- 
lated into English by eminent Oriental Scho- 
lars and are all contained in the volumes of 
the “Sacred Books of the East” edited by Pro- 
fessor Max Muller. These Books are easy of 
access and a complete set is in our Law Libra- 
ry, and yet it is a most inexplicable circum- 
stance that these books have never been 
touched and nothing in them ever placed be- 
fore the learned Judges who heard seven suc- 
cessive cases. These cases contain indication 
thatthe “Parsi community was not’ satisfied 
with the decision” in tho: case of Tamji 
Nowrojt Banaji v. Bapuji Rutionji Limbuealla 
(1), that “St caused a great shock,” and yet it 
is a most remarkable circumstance again that 
it never struck those affected by the decision 
to approach the Advocate-General—~put the 
case properly before him—put him. in funds 
to fight the case on its true merits, and if 
necessary tako it to the Appeal Court, No 
Advocate-General, if properly approached, 
would have refused to lend tho whole weight 
and authority of his position in making a fight 
in favouref the charity. 

"The decisions of all the previous cases have 
been based on the evidence placed before the 
Court in each instance. On the evidence the 
learned Judges came to the conclusion that 
the Trasts were not charitable in the legal 
sense of the term and that they transgressed 
‘against the rule which forbids perpetuities. 

These decisions are based on findings of facts, 
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on the evidence given in each particular case. ` 
It would be suficient for me to say that it is 
quite open to me to judge for myself and find 
on the evidence tendered before me. If, how- 
ever, it is necessary for moto say, I am pre- 
pared to say that in my opinion the “former 
determination” of Mr. Justice Jardine and the 
other decisions based on that determination 
appear to me, in the words of Blackstone, ` 
in the passage cited above, to be “evidently 
contrary to reason and clearly contrary to the 
Divine Law,” according to the beliefs of the 
community professing the Zoroastrian religion, 
and that they are “manifestly unjust,” and I 
refuse to follow them. 

The only question before me in this case is: 
is-the Trust created by Dinbai for the per- 
formance of Muktad ceremonies a Charitable 
Trust in the legal sense of the word charitable, 
and, as such, exempt from the application of 
the rale against perpetuities P For the proper 
determination of the question it is absolutely 
necessary that in the first instance the true 
mabure and meaning of these ceremonies should 
be clearly understood, and I will first consider 
what are Muktad or Dosla ceremonies, before 
discussing the law applicable to Trusts for 
the performance of these ceremonies. Three 
members of the community, of established re- 
putation for great learning and original re- 
search in the Scriptures of the Zoroastrian 
religion, have been examined before me, and 
numerous passages from the original writings 
dating from the most ancient times have been 
cited, explained and putin at the hearing of 
the suit. Wherever the correctness of any 
statement of these witnesses was challenged 
or doubted, they were able to refer to the 
original texts in support of their statements. 
From the evidence given before me at the 
hearing, it appears that the Zoroastrian re- 
ligion isa revealed religion. It was revealed 
to Zoroaster or, as he is sometimes called, 
Zarthustra by Ahura Mazda the Supreme 
Being, who, according to scripture, was the 
only self-created Being. The celestial Hier. 
archy consists of six Amasha Sapentas or 
Amshaspunds. Ahura Mazda himself is some- 
times spoken of as the Chief Amasha Sapenta 
in which casethey would be seven. The 
Amasha Sapentas are referred to in the 
Scriptures as the Bountiful Immortals. Then 
come thirty-three Izads. Before bringing 
into existence the material creation, Ahura’ 
Mazda brought into being Furohurs or Fra 
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vashis, and these Fravashis helped the Al- 
mighty in bringing into existence all material 
creation, According to the Avesta Scriptures, 
the first man created was Gayomard, also 
known as Kayomard. Either he or his great- 
grandson Hooshung was the founder of the 
Peshdadian dynasty. Historians have not 
been able to say during what period of time 
this dynasty reigned over Persia. 

This dynasty was followed by the Kaianian 
Dynasty which was founded by Kai Kobad. 
One of the Kings .0f this dynasty was Kai 
Gustasp, otherwise called Kai Vistasp. In 
the Scriptures of Zoroastrian religion he ‘is 
mentioned and referred to. Zoroaster flourish- 
ed inthe reign of this King. The religion 


revealed by Abura Mazda to Zoroaster was by - 


Zoroaster communicated to King Vistasp and 
was then promulgated amongst the people. 
Oriental scholars and historians have not 
been able to fix with any certainty the period 
of the reign of King Kai Vistasp. Many 
are inclined to fix the period at five or six 
thousand years before Christ. Dr. Hang 
believes Zoroaster flourished about 1100 B. C. 
Whereas Professor Darmesteter believes that 
he flourished somewhere about 600 B. C. 
This, however, is the latest date fixed by-any 
historian or Oriental scholar and all that can 
be said with some amount of certainty is that 
Zoroaster lived and flourished considerably 
before 600 B. C. Some of the “scriptural writ- 
ings and prayers, however, are shown to be 
much older than 600 B. C. Tor, jnstance, the 
Farvardin Yastis said to have been written 
abont 1500 B.C. and the sounder opinion 


seems to be that Zoroaster flourished long, 
before 600 B. ©. The Kaianian Dynasty was, 


followed by the Achamenian Dynasty. During 
the reign ofthe last King of, this dynasty, 
Alexander the Great conquered Persia, It is 
believed that a great portion of. ‘the Avestaic 
literature was burnt or lost during: this in- 
vasion and conquest of Persia. Fradition has 
it that Alexander himself set fire to a library 
containing Zoroastrian scriptures, but many 


Oriental- sehalars believe that this is an unjust, 


slur cast on the conqueror of Persia. However 
that may be, the fact remains ‘that aboutthis 
period a great portion of the scriptural litera- 
ture of the ancient Persians was lost or burnt. 
The period which followed the conquest of 


Persia by Alexander was, so far as the Zoroas-. 


trians were concerned, a period of darknesa— 
during which the religion suffered consider- 
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, ably. After the dark ages, came the Parthian - 


Dynasty. During the reign of one of the 
kings of this dynasty the religion of Zoroaster 


began to revive, and in the reign of the first - 


King Ardashir Babegan of the Sassanian 


Dynasty which followed the Parthian Dy- - 


nasty, Zoroastrianism became the religion of 
the King and of the Empire of Persia. In 


the reign of Ardashir Babegan, Zoroastrianism - 
became the religion of the State—its scatter- - 
ed scriptures were collected—the Avestan . 


writings were translated into the Pehlvi lan- 
guage, and commentaries were written. 
original scriptures that were lost were about 


this time re-written and reproduced by men - 
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whose forefathers had committed them to- _ 


memory and inthat way transmitted them 
from father to son. One of the Sassanian 


Kings that followed Ardashir Babegan ‘was . 
Shapur the Second. The greatest Dastur - 


known to the Zoroastrians of all ages—Das- 
turan Dastur Adarbad Mahareshpnund— 

flourished in his reign. 
reigned over Persia’ from 309 to about 380 


A. D. and during this period the Great Dastur . 


composed and wrote the Patet Pashemani, 
Duva Nom Satayoshni, Tun Darosti and other _ 
prayers, and almost all the Afrins. This 


great apostle of the Zoroastrian religion is- 


regarded. with the highest reverence by all 
true believers of the Zoroastrian faith and the 


prayers composed by him are at this day _ 
recited and regarded with the very greatest , 


of veneration by the Parsis professing the | 
Zoroastrian faith, i 
Zoroastrianism flourished in Persia with 
varying fortune till the persecution of Ma- 
homedans drove the majority of those that_ 
professed that religion out of their ancient _ 
home. A. body of Persians professing the 
Zoroastrian religion were compelled by reason , 
of religions intolerance and persecution to 
leave Persia about 1200 years ago. They 
first took refuge in Kohistan, where they 
remained for about 100 years—they then 
went to the Isle of Ormuz, where they re- 
mained for about 19 years. They then came 
to Diu, near Kattyawar, and remained there 
for about 15 years. From Diu they cathe to 
Sanjan, and there they settled down for very 
nearly 700 years. From Sanjan they spread 
over various places inthe Gujarat district and 
their principal headquarters now are Bombay, 
Naosari and Surat, A sprinking of Parsis 
are to be found in several villages in Gujarat. 


Shapur the Second | 
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‘They derive their present name Parsi from 
Fars, in Persia; from which place they originel- 
ly came to India. 

It was their staunch adherence to their own 
religion and their refusal to adopt the religion 
.of their Mahomedan conquerors that was the 
-cause of all the sufferings they had to under- 

go. They preferred to leave their country 
and exile themselves to a foreign land rather 
than give-up the religion of their forefathers. 
They have persevered intheir religious beliefs, 
-preserved their old institutions and customs 
and have in the country of their adoption 
continued to follow the ancient religion of 
-their ancestors. One of the most solemn 
.cerémonials enjoined by the religion promul- 
gated by Zoroaster is the performance of 
certain religious ceremonies during the 
Muktad days. The Muktad days are other- 
wisé known as Dosla or Farvardgan days. 
These Farvardgan days are days that are 
‘sacred to the Furohurs. 
Before proceeding with the consideration 
‘of the ceremonies themselves, it is very neces- 
sary to have clear conception of what the 
‘Furohurs are, according to the Zoroastrian 
‘scriptures. The Furchnvs are constantly 
“referred to in the Sacred Books of the Zoroas- 
' trians, and ave the same as Fravashis, “ Furo- 
hur” is the modern Persian name. Fra- 
vashi is the corresponding Avestaico name. 
In Limbutoulla’s case (1), at page 446, Mr. 
Justice Jardine says:— 
‘ “ According to Dr. Haug theso Furohurs were ori- 
ginally the departed souls of ancostors, comparable 
to the pitias of the Brahmins and the manes of the 


Romans. Now they are regarded as Guardian Angels, 
‘ each being of the good creation having one.” 


That this is an error is shown in the case 
“both by the oral evidence of the witnesses 
“examined before me as well as by copious 

quotations from the original scriptures. The 
“game error that Dr. Haug commits is also 
committed by Professor Darmesteter, who in 
` his Introduction to the Farvardin Yast, 
saya :— 


. “The Fravashiis the inner power of every being ' 


that maintains it and makes it grow and subsist. 


' Originallyetho Fravashis were the same as the Pitris - 


” of the Hindus or the Manes of the Latins, that is to 
' gay, Whe everlasting and deified souls of tle dead.” 


All the three witnesses in this case are 
’ profound scholars of the Zoroastrian scrip- 
tures, whose opinions are entitled to far 
greater weight, agree in saying that what is 
stated above by Professor Darmesteter and 


! Dr. Haug is erroneous, and they have’quoted : 
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passages from the original scřriptures in 
support of their views. Dastur Darab in his 
evidence says :— : 

“Tn his introduction to the Farvardin Yast, Profes- 
‘sor Darmesteter says that the Fravashis were origin- 
ally tho same as the Pitris of the Hindoos or Manes 
of the Latins. This, according to my opinion, 18 in- 
correct ; ıt 18 morely the conjecture of Professor Dar- 
mesteter. According to the Avesta the idea of Frava- 
shis is that they are spiritual Existences which were 
broaght into being by the Almighty before he created 
the Universe They came into being before all mate- 
rial creation, every man born or unborn has a Fra- 
vashi of his own, according to the Avesta.’ After the 
birth of the man or womar his or her Fravashi 
watches over his actions and gaidos him to the right 


“path. The Fravashi protects him or her from all 


evil. After death the Fravashi goes to heaven, and 
the soul, according to hig deeds, goes to heaven or 
hell as it deserves. According to Zoroastrianism the 
Fravashi is not responsible for the man’s good or bad 
actions. The soul i3 responsible for all nots committed 
in life Inanimate objects have their Fravashis too. 


: The Fravashi aids both animate and inanimate ob- 


jecis—animato objects in their moral and physical 


_ development, inanimate objects in their growth and 


development.” 

“ Furohurs are not souls of dead They are totally 
differont Entitiss Souls of the dead are known as 
Bavan Ravan is the Persmn word for the souls of 
the dead. The Avestaic word for the soul of the dead 
is Uravan ” 


Ervad Jivanji Mody confirms this. He 
BAYA .— a 

“ The Fravashis are quite distinct from the souls of 
the dead or from the souls of the living Fravashis 
and souls are not identical in any respect* + ~ the 


' gouls and Furohur are two distinct Entities. That 


appears from various parts of the ie das scrip- 


. tures” 


The witness then points out several pass- 
ages, which are put in and marked Exhibits 
Nos. 22, 23 and 24 in support of his state- 


- ment, and then goes on to say :— 


“There are similar passagos in various religious 
books making similar distinctions between the soul 
(Ravan) and Furohur. A human being is said to pos- 


* sess both soul and Furohur The function of the Furo- 


hur during a human being’s life is to guide the soul 
in paths of virtue. After a man’s death the soul meets 
with the consequences of its actions m the world. 


” The Furohur mixes with the other Furohurs of the 


world or goes to its abode in Heaven.” 

Ervad Sheriarji Bharucha, who followed 
Mr. Jivanji Mody, confirmed the views of 
the previous witnesses. That the view of the 
total distinction between the soul and the 
Fravashi of a human being is absolutely 
correct appears from the following original 


scriptural passages placed before the Court:— 
“ And (having invoked them) hither, we worship 
the spirit and conscience, the intelligence and souls 
and Fravashs of those holy men and women who early 
heard the lore and Commands‘ of God.” ty ete 
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(Yasna Ch. 26, para, 4, “ Sacred Books of the Bast,” 

VoL 81, page 278, Exhibit No. 18.) 
Mi We present hereby and we mako known, ag our 
offering to the bountiful Gaithas which rule (as the 
leading chants) within the appointed times and sea- 
sons of the Ritual, all our landed riches, and our per- 
sons, togethor with our very bones and tissues, our 
form and forces, our consciousness, our Sow and 
Fravashis,” 

(Yasna Oh. Iv, para. 1, “Sacred Books of the Hast,” 
Vol 31, page 204, Exhibit No. 22) 

“ Yea, I desire to approach the Fravashis of the 

Saints with my praise, redoubted (as they are) and 
„overwhelming, the Fravashis of those who held to 
the aticient lore, and Fravashis of the next-of-kin ; 
and I desire to approach towards the Fravashi of 
mine own Soul in my worship with my praise.” 

(Yasna Oh. xxiii, para. 4, “ Sacred Books of the 
East,” Vol. 31, page 278, Exhibit No. 28.) 

“AN pure Heavenly Yazatas we praise—all earthly 
Yazatas we praise—tce praise our own Sowls— We praise 
our own Fravasht. Comé hither to help me, O Mazda. 
The good, ‘strong, holy Fravashis of the puro we 
praise. 

(Khorsed Nyas—Speigel’s 
p. 7, Exhibit No. 24.) 


These are not by any means the only or 
solitary passages in the holy writings showing 
that the soulis entirely different and dislinct 

“from the Furohur. Ahura Mazda Himself, 
the Creator of the Universe, has a Fravashi 
of his own. In Chapter 26 of the Yasna, 
paragraph 2, we find this passage :— 

“ And of all those prior Fravashis, we worship here 
~‘ the Fravashi of a oe which is the greatest 

: and the best, the most beautiful and the firmost, the 
. moat wise and the best, in form, and the one that 
attains the most its ends becauso of Righteousness.” 

- (“ Sacred Books of the East,” Vol. 81, page 278 ) 

Paragraphs 85 and 86, Chapter 24 of the 
-Farvardin Yast (Exhibit No.. 2) (“ Bacred 

. Books of the Hast,” Vol. 28, page 200) shows 

: that not only are there Fravashis of human 
beings, but there are Fravashis of the Holy 

‘ Creation and of inanimate objects, such as 
fire, water, sky, plants, the earth, etc. ` 

By far the best description of whatis the 
true conception of the Zoroastrian religion 

‘ regarding Furohurs that I have come across 

` is contained in Naib Dastur Rustomji Pesho- 
tan Sanjana’s very learned book Zarathustra 

‘and Zarathustrianism in the Avesta,” at page 
242. He says there :— 

“ Before proceeding further it would be useful tO 
_ say afew words about the signification of the term 
“ Fravashi, that so often occurs in our sacred writings. 
The word i is dertved from Fra—forward, and varied, 
_ or vakhsh-~-to grow, to increase, to advance or to cause 
` prosperity. Fravashi is then, that animating power 
in a boing which causes growth, increase, advance- 

‘ment ot prosperity. The Avesta tells us that all 

beings including Ahura Mazda Himself, have got 
“their own Eravashis. The earth, the fire, the sky, 


“Avesta” volumo iij, 
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the water, the plant, the animal, the Blessed Shrosh, - 
the truest Rashna, Mithra, Mathra-Sapenta, and-all 
other things, erthor material or immaterial, have beon 
endowed with that power which tends to preserve 
and promote their well-being. Man also possesses 
it ... Tho Fravashis of living holy men are more 
powerful than those of the departed. From the 
former the world derives benefit directly, whereas 
from the latter only indirectly through their good 
example and influence, .. It is through the Holy 
Fravashis that tho earth, the water, the plant, the 
auimal, and all other things, both animate and in- 
animate, are preserved and promoted in this world.” 

With reference to this quotation, I think 
itis necessary to mention. that for every 
statement made therein the learned author 
has cited authority in his. footnotes. Pro- 
fessor Darmesteter seems to suggest that the 
conception of Furohurs as given in the above 
passages is a conception of a later date, for 
in his introduction to the Farvardin Yast, 
after saying that the Furohurs are the same 
as the Pitris of the Hindus and Manes of the 
Latins, he goes on to say :— : 

“Tn course of time they found’ a wider domain 
and not only men but goods and oven physical 
objects, like the sky and the earth cte., had each a 
Fravashi.” 


There is only one remark to be made in 
connection with the opinion of Professor 
Darmesteter about this conception of Frava- 
ghis having come into existence in later times 


_and that is that it is entirely contradicted. 


by the original scriptures from which- I have 
The witnesses in 
this case who aver emphatically that this 
opinion is erroneous and that the souls of the 
dead and the Firohurs are totally different 
and distinct and have nothing in common, 
are supported by original scriptural texts. 
Para. 76 of the Farvardin Yast (“Sacred 
Books of the East,” Vol. 23, p. 198) proves 
that the Fravashis were brought into being 
and were already in, existence before the 
Almighty created this world. The para. 
TUNG :— 

“They are the most effective amongat the crea- 
tures of the two Spirits, they the good, strong, 
beneficent Fravashis of the faithful, who stood hold. 


ang fast when the two Spirits created the world, He 
good Spirit and the evil one.’ 


It is true that in that portion of the original 
Gathas that remains to us there ,is no 
reference to the Fravashis, but Ervad 
Sheriarji points out that the earliest refer- 


. ence to the Fravashis is in the ,Haptang 


Yast, which is: a portion of the Yasna. It is 
written in the Gatha dialect; and, therefore, 
he contends, it must have ‘been written 
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yery near the time that the Gathas were 
written. The plaintiff’s counsel was through- 
out the hearing most ably assisted in the 
conduct of his case by men who have made 
a study of the scriptures relating to the 
Zoroastrian religion, but he was not able to 
cite one single text or passage which could 
even remotely support the theory that 
Furohurs and souls of the dead were one and 
the same thing. This theory is the found- 
ation on which the judgment of Mr. Justice 
Jardine is based in Idmbuwalla’s case (1). 
After a perusal of the evidence recorded in 
this case—principally the evidence from the 
Scriptures themselves—I do not think there 
is any possible room to doubt the conclusion 
that the theory that Furohurs and souls are 
game or have anything in common is wholly 
and absolutely fallacious That this is the 
conviction forced upon the mind of the 
counsel for the plaintiff himself after a study 
of the subject, seems to be fairly clear from 
the following questions he put to Dastur 
Darab :— 

Question“ Those who have read the Scriptures 
know the difference between Fravashis and Souls, 
but 18 it not a general belief amongst those who have 
not read the Scriptures that Muktad ceremonies bring 
benefit to tho goule of their deceased relatives ? ” 

Ansuer— They believe that the Souls are pleased. 
They believe that one of the bonefits is that the 
Souls get pleafure and satisfaction.” 

Questron—" Was the distinction between Fravashis 
and Souls, witch is so uell known now, generally 
known amongst the Parsis 80 years ago ?” 

Ansuer—“ It was known, but 1 cannot. say what 
was gonerally known 30 years ago.” 

Once it is established that the Fravashis 
were created before the world and came into 
existence before any human being was 
created, it is impossible to believe that they 
are the same as the souls of the dead. 
Besides, how is it possible to conceive that 
the Fravashis of Immortal Amasha-Sapentas, 
or Archangels, and Iznds, or Angels, and the 
Fravashis of imanimate objects, like the 
sky, earth and water, be the same as the 
souls of the dead. The clear and lucid ex- 
position of the real nature and meaning of 
what the Furohurs are according to the 
religion of Voroaster that has been given by 
the wétnesses in this case, supported by 
original texts, destroys the very foundation 
on which the whole fabric of Limbuwalla's 
case (1) is constructed. 

Having seen what the Furohurs are 
according to the scriptures of the Zoroas- 
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trians, I think it is necessary here to examine _ 
shortly what those scriptures are that have 
remained to us at the present day and are 
available to us for authoritative reference. 
It appears from the study of the literature 
now available to us that in the most ancient 
times when Zoroastrian religion came into 
existence, there were 21 Nasks (books) of 
the Avesta scriptures. All except about m 
fifth part of these holy writings are lost. 
What remains to us of the original 21 Avesta 
Nasks sre the Vendidad, the Yasna. the 
Visparad, and the Khordeh Avesta. Of 
these the oldest are written in the Avesta 
language, the nextin antiquity are written 
in the Pehlvi language, and then come those 
that are written in the Pazund language. 

The Vendidad is a Code of 72 Religious, 
Social and Moral Laws of the ancient Irani- 
ans. and it also contains an enumeration of 
sins and their punishment both here and 
hereafter. 

The Yasna or Yejusni consists of 72 
chapters. The five Gathas form part of the 
Yasna chapters. The Gathas are hymns 
expressing philosophical thoughts on the 
teachings of the Prophet Zoroaster and on 
the good Spirits the Amasha-Sapentas and 
the Izuds that work with the Deity. The 
Yasna contains invocations to the various 
Izuds and describes their several „functions. 
It also contains liturgical directions and 
prescribes the Ritual to be observed at th 
performance of certain ceremonies. 4 

The Fsparad, consisting of 23 chapters, 
mostly contains invocations to the Amasha- 
Sapentas and the Izuds. 

The Khordeh Avesta contains Afringans, 
Ghes, Nyaz, Yasts, Patets, Afrins and certain 
other prayers. 

Besides the Nasks that remain to us we 
have various other books of antiquity and 
authority which are accepted by the Zoroas- 
trians as forming a part of their religious 
scriptures. vi 

One of such books isthe Dinkard. It is 
the compilation of Dastur Atro Froba, and 
ig ascertained to be written a thousand years 
before now. Dastur Darab has already 
translated a portion of this work and he is 
engaged now in translating other portions 
of it. Dr. West’s translation of the Dinkard 
is in the 37th volume of the “ Sacred Books 
of the East ” and is prefaced by an exhans- 
tive Introduction giving the nature and 
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` character of the composition. Dr. 
‘It is evident that the compiler 
intended, in the first place, to give merely a 
“very short account of the general contents 
of each Nask, to be followed by a detailed 
scatement of the particular contents of each 


chapter, etc.” 


Another work of authority is Shayast La 


` Shayast, meaning the Proper and Improper. 


Its translation in English is in the fifth 
“Sacred Books of the East.” 
The Introduction describes it as 
tion of miscellaneous laws and customs re- 


‘garding sin and impwity with other me- 


“moranda about ceremonies and religious 
subjects in general.” Dastur Darab points 
out a reference in the book to the Hasparam 

“Nask, which existed originally inthe Avesta 


‘language, as showing ihat the author had | 


drawn his materials from the original Nasks 
before they were lost, because the Hasparam 
, Nask is one of the original Nasks that ave 
now lost to us. Shayast La Shayast was 
` written about the end of the Sassanian 
dynasty—in the middle of the 7th Century 
` Anno Domini. 

“ Another ancient compilation which is re- 
_ garded as a book of authority relating to the 
* Zorodstrian religion isthe Sad Dar, which 
“literally means a hundred subjects. Its age 
and ` authorship vis lost in antiquity. Its 
“English translation appears in the 24th 
‘volume of the “ Sacred Books of the East” 
and the introduction states that it ig gener- 
‘ally accepted as a work of 55 important 
"authority ” and contains a convenient 
summary of many of the religious customs 
handed down by Pehlvi writers.” 

The Niiungistan is another book relating 
“to Zoroastrian „scriptures. It is a Pehlvi 
‘ composition and its author is unknown. It 
came into existence some time between 226 
'B. C. and 600 A. D. “ The whole book,” says 
Ervad Sheriarji, “is a ceremonial code, or 
rather a manual or guide book for priests. 
The book deals with the duties, functions and 
rules relating to the Ervads or ordained 
` Priests. J This book is published by the 
| Parsi Punchayat, and Dastur Darab has 
‘ written an introduction and given the various 
_meanings of the words in the original texts. 

These, according to the evidence given 
‘before me, are the principal authoritative 
goriptural writings, governing the Zoroastrit an 


“religion. i 
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Dosla or Farvardigan days. 


a compila- ` 


_ mences. 


_sect, Kadmis, believe 


‘of thirty days. 


“wardigan days. 
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I will now consider what are the Muktad, 
All these three 
expressions refer to the same thing. The 
three fundamental beliefs of Zoroastrianism, 


‘or the three Essentials of Zoroastrian re- 


ligion as Ervad Jivanji Mody calls them, 


are :— 

(1) Belic? in the existence of One God—Ahbura 
Mazde; 

(2) ‘Bolief i in the Immortality of the soul; and 

(3) Belief in the responsibility hereafter for good 
and bad acts done on earth. 

The Zoroastrian religion as revealed to 
Zoroaster by Ahura Mazda and commtni- 
cated by Zoroaster to King Vistasp and his 
other disciples, contemplates no sects one 
sections , the community of believers in Zoro- 
astrianism are all Mazdyasnians. Through 
a mistake in the calendar, however, there 
is a difference of opinion amongst the 
Parsis of the present day as to the date when 
their, year ends and the new year com- 
The larger section, the Shenshais, 
believe ihat iheir new year commences in 
the middle of September, while the smaller 
that the new year 
commences a month earlier, There is no 
other difference between the sects so far as 
religious beliefs are concerned. The Zoro- 
astrian year consists of twelve months each 
But at the end of each year 
occurs five Intercalary days which are known 


“as Gatha Ghambars. These are the holiest 


days of the year. The winter ended the old 
Iranian year. The Muktad ceremonies are 
enjoined to be performed at the end of the 
year. The majority of Parsis in India regard 
eighteen days as Muktad or Farvardian days. 
Dastur Darab thinks the first and the last 
two days àre not really Farvardigan days, 
but that real Farvardigan days are fifteen— 
namely, the last five days ofthe last month 
of the year—the five Gatha Ghambar days, 
and the first five days of the new year. 
Ervad Jivanji also says that according to the 
common practice prevailing’ amongst Parsis 
both in Bombay and the Mofussil, Far- 
vardigan days are eighteen. A very small 
minority of the Parsis of the present day are, 
however, of opinion that the real Farvardigan 
days are only ten, and they say the first five 
days of the new year are not really Far- 
How this difference arose 
is fully -explained in Ervad Jivanji’s book, 
an extract from which is Exhibit No. 25. 
“However ‘that may be, there is no question 
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that the Farvardigan days whether they be 
cighteen, fifteen, or ten according to each 
individual’s honest beliefs, are days which 
are regarded by Zoroastrians as days of the 
greatest sanctity. There are very few out- 
ward ritualistic practices amongst the Parsis. 
The principal form of profession of faith— 
the discharge of the religions duties and 
obligations—the main observance of religious 
rites —consists in reciting prayers and having 
prayers recited by their Mobeds or Priests. 

All witnesses agree in saying that the 
Farvardigan daya form the most important 
festival in the Zoroastrian calendar, and that 
the ceremonies performed during the JI ar- 
vardigan days form the most important 
ritual of the Zoroastrian veligion. They 
agree in saying that the performance of 
the Muktad ceremonies during” the I'ar- 
vardigan days is enjoined by the Zoroastrian 
veligion—that those ceremonies are acts of 
great religious merit—-they form the most 
important portion of their divine worship, 
and that according to the beliefs of those that 
profess the religion the performance of the 
Mnuktad ceremonies not only brings down the 
blessings of the Almighty on the party per- 
forming them and his household bat on the 
whole community, be they Zoroastrians or 
non-Zoroastrians—their King and his Sat- 
raps, and on the whole universe. They are 
ceremonies that involve praise, adoration, 
propitiation, recognition and worship of the 
Supreme Being from all his creatures here 
below. The non-performance of the Muktad 
ceremonies is, according to the scriptures, a 
sin which is taken into account when, after 
death, a man’s good and bad actions are 
weighed and reward or panishmentis meted 
out to the soul. 

It must be remembered that what I have 
summarised above are statements made by 
three of the most ominent living oriental 
scholars and profound students of Avestaic— 
Pelhvi and Pazund—literature relating to 
Zoroastrian religion, In what they have 
said they are in entire accord with one an- 
other and gor every statement made by them 
they have quoted chapter and verse from 
the orfginal scriptures. ~ 

It is said that Mr. Justice Jardine’s find- 
ing in Lémbuwalla’s case (1), at p. 447, “that 
the benefits which, according to the belief of 
the Parsis,” resulting “from the ceremonies 
specified, are consolation to the spirits of 
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certain dead persons and comfort io certain 
living persons, afforded by certain of ‘the 
Furohurs or prototypes of the dead,’ is in 
accordance with the belief prevailing amongst 
the Parsis of the present day. The plaintiff’s 
counsel points to the phraseology of the 
settlement in.the present case: “Annual 
Muktad ceremonies of the dead members of 
the family in both sects Shinshais and 
Cudmis.” Itis possible that from the fact 
that ‘the dead of a party performing the 
ceremony being incidentally remembered 
during the recitation of some of the prayers, 
the ignorant and the illiterate members of 
the community may have formed an erroneous 
belief that the Muktad ceremonies are per- 
formed merely for the benefit of the souls of 
the dead. It has not, however, been seriously 
argued before me that the Court is bound to 
be guided by erroneous impressions produced 
on the minds of ignorant members of the 
Parsi community, One has only to read the 
very clear and convincing evidence given in 
the case and to refer to the scriptural 
passages placed before the Court to come to 
an unhesitating conclusion that the Muktad 
ceremonies performed during the Farvardigan 
days have nothing whatever to do with the 
souls of the dead and have not the least 
tendency of conferring any benefits on the 
souls of the dead members of a family. The 
ceremonies enjoined to be performed during 
the Farvardigan days are not in any way 
connected with the souls of the dead, and the 
suggestion that they are is contradicted by 
the scriptures and the tenets of the Zoroas- 
trian religion. All the ceremonies for the 
souls of the dead are performable on certain 
days calculated from the date of the death. 
We have first, ceremonies performed for the 
benefit of the souls of the dead for the first 
three days, and on the fourth or Charum 
day. Then follow the Dasma, or the tenth- 
day ceremony, next the Massisa, or the thir- 
tieth-day ceremony—next the Chhumsi, or 
the sixth-monthly day ceremony, and then 
the Varsi or the anniversary of the day of 
death. In some families the anniversary 
ceremony is performed for several subsequent 
years. All ceremonies after the first’ three 


days are more or less commemoration cere- - 


monies; for if the scriptures are true, 
nothing that one can do affects the soul or 
redounds to its benefit after the fourth day. 
According to the beliefs of the Zoroastriang 
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founded upon their ancient scriptures, the 
soul of the dead remains in the place where 
death takes place for the first three days. 

On the dawn of the fourth day the soul 
ascends and reaches the Chinwad Bridge. 
There the Angels weigh its good deeds and 
its evil acts during its sojourn on earth, and 
if the good deeds outweigh the bad ones by 
certain Cetra, the soul is allowed to cross 
the bridge and enter the abode of Heaven. 
If, however, its sins ontweigh its good deeds 
by certain Cetrs it is thrown from the bridge 
into hell below. On the fourth day reward 
or punishment is meted out to the soul and 
the Judgment is irrevocable. There is nothing 
in the scriptures for the redemption of the 
soul after the final judgment of the fourth 
day. How then can it be said that any 
ceremony or prayers performed or recited 
after the fourth day can tend towards or can 
be intended for the benefit of the soul P That 
the Muktads have no connection with the 
souls of the dead, is, I think, also clear from 
the fact that the time of their performance 
has no reference to the date ofthe death 
of individuals. 

- Tf the belief exists in the mindsof some that 
Muktads are intended for the benefit of the 
souls of the dead, it clearly is an erroncous 
belief for which there is no foundation 
whatever, and can only exist amongst the 
ignorant and the illiterate. In the Zoro- 
astrian religion no days during the year are 
‘as holy as the Farvardigan days and no 
ceremonies so sacred as the Muktad ceremo- 
nies. The observance of the Farvardigan 
days and the performance of the Muktad 
ceremonies is enjoined by the Zoroastrian 
scriptures. Paragraphs 49 to 52 of the Far- 
‘vardin Yast show that the Zoroastrians are 
asked to perform certain ceremonies during 
the Farvardigan days. 

The Farvardin Yast is written in the 
Avestaic language, and its earliest ago is 
said by some scholars to be 1500B. C., 
whilst others give 600 B. C. as the date 
when it came into existence. Dastur Darab 
and Professor Max Muller are of opinion 
that the former date is correct. 

This Yast is dedicated to the Furohurs 
and is a glorification of the powers and 
attributes of the Furohurs in general. On 
the Farvardigan days tho Furohurs “come 
and go through the Borough——they go along 
for ten nights asking  this:”—(Para. 49.) 


INDIAN OASES. 


- [1909 


“ (50). Who will praise us? Who will offer us 
a sacrifioe P Who will meditate upon us? Who 
will bless us? Who will recoivo us with meat and 
clothes in his hands and with prayer worthy of bliss? 
Of which of us will tho name be taken for in- 
vocation? Of which of yon will the soul be worship- 
ped by you with a sacrifloe? To whom will this gift 
of ours be given that he may havo never-failing food 
for ever and ever P” (Exhibit No. 1.) 


Paragraphs 49 to 52and the concluding 
paragraphs, more particularly paragraph 157, 
of the Farvardin Yast, have been very fully 
discussed before me. Great light is thrown 
on the meaning of paragraph 50 by the 
explanatory Exhibit No. 20. It seems from 
the evidence of the witnesses that all 
the ceremonies performed during the Far- 
vardigan days take their origin from para. 
50, and the concluding paragraphs show 
that if a Zoroastaian performs these cere- 
monies the Furohurs “will leave the house . 
satisfied and carry back from here hymns 
and worship to the Maker Ahura Mazda 
and the Amesha Sapentas.” Exhibit No. 20 
is a transcript of the original paragraph into 
Gujarati characters and then the meaning 
and the indication of each expression is ex- 
plained in English. All the witnesses say 
that Exhibit 20 gives a correct exposition 
of the meaning of para. 50 of the Farvardin 
Yast. The plaintiffs counsel complained 
that it was prepared for the purposes of 
this case. His original information was 
that it was prepared by Ervad Sheriarji, but 
he subsequently ascertained that if was pre- 
pared by the Advocate-General’s Solicitor, 
Mr. Vimadalal. Nobody ever pretended that 
it was not prepared for the purposes of the suit. 

All I can say of it is that it has been 
extremely helpful to me in understanding 
the true spirit of the paragraph, and evi- 
dences both knowledge and learning in the 
party who prepared it. 


When tho Furohurs come down to tho 
earth during the Farvardigan days and ask 
for the performance of the ceremonies as 
mentioned in para. 50 of the Farvardin 
Yast, they go on to say, ` 

(51) “And the man who offers them ap a sacrifico 
with meat and clothes in his hands, with a prayer 
worthy of Bliss, the Awful Fravashis of theefaithfu! 
satisfied, unharmed and unoffended, bless thus :— 

(52) “May thero be in this house flocks of ani- 
mals andmen! May there bo a swift horse and a 
solid chariot! May there be a man who knows how 
to praiso God, and rule in assembly, who will offer 
us œ sacrifice with meat and clothes in his hand and 
with o prayor worthy of blias.” 
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There can be nodoubt that the performance 
of certain ceremonies during the Far- 
vardigan days is onjoined as the duty of 
every true Zoroastrian by Ahura Mazda 
himself. In the Bahaman Yast, para. 45, 
Ahura Mazda, speaking directly to Zoroaster, 
reveals to him in a prophetic spirit that the 
Farvardigan ceremonies will not be perform- 
ed with the same devotion they should be 
performed in the troublous times in the 
future. 

He says to the Prophet: — 

(45) “And they practiso the appointed feasts of 
their ancestors, the propitiation of Angele, and the 
prayers and ceremonies of the season Festivals and 
Guardian Spirits in various places, yet what they practise 
they do not beliovo in unhegitatingly, they do not 
“give reward lawfully and bestow no gifts and alms, 
and even those they bestow they repent of again.” 
(Exhibit No. 8.) 

This passage is explained by Datsur Darab 
as follows —- 

“Farvardigan is ono of the appointed feasts re- 
ferred toin the passage; instead of ‘appointed’ T 
would translate the text as ‘established? The 
original text is Nibatak in Pohlvi, which means 
established by revelation and followed by the An- 
cients. The Farvardigan ceremonies are ceremonies 
which are appointed by the Deity Ahura Mazda and 
itis the duty of every true Zoroastrian to perform 
the ceremonies during the poriod fixed for them. 
The ‘prayers and coremonies of the season festival’ 
referred to in the passage are the .Ghambars and 
the prayers aud ceremonies of the ‘guardian spirts’ 
are the prayers and ceromonics said and porformed 
during the Farvardigan days.” 

The Bahaman Yast, in which this passage 
occurs, is the Pehlvi translation of the 
original Avestaic text, and is dedicated to 
Bahaman, who is one of the Amesha Sapentas. 
The original Avestaic text is Jost, but a 
translation in Pehlvi has been preserved. 
The age of the Bahaman Yast is the same 
as that of the Farvardin Yast. In the 
Introduction to its translation at page 50 
of Vol. V of the Sacred Books of the East,” 
itis stated that the Bahaman Yast pro- 
fesses to be a prophetic work in which 
Ahura Mazda gives Zoroaster an account of 
what was to happen to the Iranian nation and 
religion in the future.” Farvardigan days 
and Muktad ceremonies are also referred to 
in the Dinkard (see Exhibits Nos. 3 and 
4); m the Shayast La Shayast (see Exhibit 
No. 6); andin the Sad Dar (see Exhibits 
Nos. 7 and 8). There is also a reference 
to the Farvardigan days in the~ Patet 
Pashemani- (see Exhibit No. 9). Though 
the temptation to set out all these passages 
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and comment on them is great, I feel that 
there would be no limit to this judgment 
if I yielded to the temptation. Dastur 
Darab in his evidence has given very clear 
explanations of these passages, and I must 
content myself by merely recording that 
the various passages from the scriptural 
writings placed before the Court and ex- 
plained by the witnesses leave no doubt 
in my mind that the Farvardigan days are 
the days appointed for the performance of 
the Muktad ceremonies—that the perform- 
ance of those ceremonies is enjoined by the 
religion of Zoroaster—that itis a duty cast 
on every Zoroastrian by his religion to 
perform Muktad ceremonies—that the per- 
formance of those ceremonies is an act of 
great religious merit which brings to the 
man who gets them performed Hathim or 
Great Reward (Exhibit No. 7), and that 
the non-performance of them is a great or 
what is always spoken of as a Bridge Sin 
(Exhibit No. 8). Exhibit No. 9 is a passage 
from Patet Pashemani (Prayers of Penitence) 
wherein the non-observance of Farvardigan 
days and the non-peformance of the cere“ 
monies prescribed for those days are refer- 
red to as sins for which the man praying 
expresses his penitence. 

e usual ceremonies to be performed 
during the Farvardigan days are five in 
number; (1) The various kinds of Afringans 
with the Debache preceding them and the 
Afrins following them ; (2) Baj; (3) Satoom; 
(4) Furrokshi; and (5) Yejushni. Of these, 
the Afringans, Baj and Satoom ceremonies 
are compulsory and must be performed. 
Dastur Darab thinks the Furrokshi ceremony 
must also be performed, but Ervad Jivanji 
says it isperformed by some and not by others. 
Yejusni is a very complicated, long and 
expensive ceremony, and only the well-to-do 
members of the community can afford to 
have them performed and itis optional with 
Zoroastrians to perform it or not. The 
Debache of the Afringans precede all the 
Afringans. It is an invocation of all the 
Furohurs including those of the persons who 
are specially mentioned on the occasion. In 
the Debache, the priests mention the name 
of the town or city where the prayers are 
recited and they pray-for plenty, joy, victory 
and happiness. The plenty, joy and happi- 
ness prayed for is for the inhabitants of the 
town or city, and the victory prayed for is 
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the victory of the Sovereign over all his 
enemies, Ervad Jivanji, in the course of 
his evidence has told the Court that the 
benefit or help that is asked of the Furohurs 
in the prayers offered during the Farvardigan 
days is asked not only for the individual 
who invokes such help and asks for such 
benefit, not only for the whole Zoroastrian 
community, but for all human beings. Here 
it may be mentioned that in all the prayers 
recited by a Zoroastrian he never prays for 
himself alone. He prays for the community 
and for all peoples quite independently of 
their being Zoroastrians or otherwise. ‘He 
is utterly unselfish when he approaches the 
Almighty and asks for His blessings. He 
asks them for all, he prays for universal joy, 
universal prosperity and for the well-being 
of all men of good life. 


The English translation by Bleek of the 
Debache to the <Afringans is given in the 
third volume of Spiegel’s Avesta and mark- 
ed as Exhibit No. 10 in the case. The 
different Afvingans are described at some 
lenght by Dastur Darab in his evidence, 
and I do not think it is necessary to discuss 
them here except perhaps to refer to the 
Afvingan Ghambhar, which is not included 
in any of the Yasts, and which contains 
prayers for the Sovereign. Paragraphse 14 
to 18 of this Afringan Ghambhar, which 
is Exhibit 14 in the case, contain solemn 
prayers for the Sovereign of the country, 
and for all his Satraps and Vice-regents. 
As translated by Dastur Darab, the prayers 
begin with the following sentence:— 

“ In the namo of Ahura Mazda the resplendent 
and glorious,I bless with my prayers the Rulers 
of tho country tho Chief of all Rulers of the country.” 

The prayers then go on to invoke the 
blessings of the Creator on the Sovereign, 
and on all his representatives. They con- 
tain supplications for bis health and his 
happiness, and pray for his long reign and 
for victory over all his enemies. These four 
paragraphs are recited at the end of every 
Afringan and Dastur Darab says that, . . 

“ This Blessing on the Rulers and tho Chief ,of tho 
Rulers is quite mdependent of tho Rulers or - tho 
Chief Ruler of the Rulers being a Zoroastrian or 
not. This blessing, whonever recited, would apply 
to our King-Emporor and all subordinate Rulers 
under the Empire.” wae 

Ervad Sheriarji in his cross-examination 
said, - 

“Itis not correct that in that passago (Exlnbit 
No. 14) Zoroastrian Sovereign is meant, It means any 
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Sovercign—any good Sovercign who reigns wisely, 
justly and well.” 

Referring to the same paragraphs, Ervad 
Jivanji Mody in his cross-examination said: 

“ Reading the passage at page 371 (Exhibit No 14) 
l say that this does not refer to n Zoroastrian 
Sovereign alone. It means any Sovereign or Ruler. 
The passage was recited at tho Allbless Bag on the 
occasion of the Coronation of onr present Sovereign, 
and that shows that every Zoroastrian has under- 
stood it in tho scuso that it refers to Sovercign not 
necessarily Zoroastrian.” 


After the <Afringan follow the Afrins. 
They are not the same, like the Debache, 
but vary with different Afringans. Shortly 
stated, Afrins are invocations to God to make 
men pious and virtuous, to send down His 
Blessings on all mankind. <All the five 
ceremonies are described and explained in 
Dastur Darab’s evidence and I donot propose 
to discuss them here separately. All the 
ceremonies referred to above have to be 
performed by priests. From the most ancient 
times a distinct and separate class, the 
priests, have existed amongst the Jranians, 
and their only source of livelihood is the 
fees they receive from their lay brothers 
for the performance of religious ceremonies, 
Some of the officiating’ priests observe the 
Burushnoom, and they alone can perform 
certain ceremonies, whereas the ordinary 
officiating priests who do not observe the 
Burushnoom are entitled to perform certain ' 
other ceremonies. A certain number of 
descendants of the priestly class have taken 
to earning then livelihood in other walks 
of life, and this class is known amongst the 
Parsis as Athornans. Messrs. Padshah and 
Kanga, who have rendered such valuable help 
in this case are, for instance, distinguished 
members of that class. Zoroastrian liturgical 
ceremonies are divided into two classes, the 
inner and the outer liturgical ceremonies. 
The inner liturgical ceremonies can only be 
performed in an Agiary or Atash Behram, 
and only by priests who have gone through 
the Burushnoom, and are observing all its 
requirements. The outer liturgical cere- 
monies are ceremonies which can be per- 
formed outside an Agiary or Atash Behram, 
that is, at the private residences of the 
members of the community, and can be “per- 
formed by priests who are not observing 
the Burushnoom. The main distinction 
is not so much in the place as in the priest 
performing the ceremony, for even the inner 
liturgical ceremonies may be performed in 
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a private residence if there is a separate 
place which is cleansed, purified, and 
temporarily consecrated for the performance 
of those ceremonies—but in no event can 
they be performed by any priests other than 
those who are observing the Burnshnoom. 
The inner liturgical ceremonies are the 
Yejushm, Baj, Vendidad and Visparad. The 
outer liturgical ceremonies are the Afringans, 
Furrokshi and Satoom. 


An officiating priest must go through the 
Nahan and Martab ceremonies. No layman 
is allowed to go through these ceremonies— 
the man going through these ceremonies 
must be a member of the priestly class. 


` Ervad Sheriarji says :— 


“From the most ancient time—from the time of 
Herodotus, the priests ns n separate class have existed 
amongst the Zoroastrians. They were called the 
Magi, and in the performance of religious ceremonies 
the presence of a Magus was always necessary There 
is historical evidence of this in existence. Herodotus 
wrote about the customs prevailing amongat the Zoro- 
astrians in his own times, which was 400 B C” See 
Rawlinson’s Herodotus, Vol 1, pages 217 and 218 


Dastur Darab, in the course of evidence, 
said that with the exception of Baj and 
Yejushnia layman may perform the other 
ceremonies if he is very poor. He said, if 
a man can afford it he must employ a priest, 


because a priest is supposed to be more 
pious and is more conversant with the 
ceremonies. This led to a little misunder- 


standing, which was cleared up when Dastur 
Darab explained that what he meant was 
that it is a duty cast upon every Zoroastrian 
to get these or some of these ceremonies 
performed by the priests during the Muktad 
days, and that the non-performance of them 
was a great sin. Where a Zoroastrian is 
so situated that no priest is avnilale or 
where he is so poor that he cannot afford 
to employ a priest, rather than not have 
them performed he onght, in the opinion 
_ of the witness, to try and perform them 
himself. He admitted that he had never 
known a layman perform these ceremonies. 
Whatever” may be Dastur Darab’s opinion 
on thjs point. the fact remains that from 
the most ancient times the Magi in the olden 
times and the Mobeds or priests in the 
more recent times, have always performed 
these ceremonies,and the scriptures of the 
. Goroastrians contemplate that they shall 
be performed by the priests, Kor instance, 
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the very ‘Debache of the Afringan shows. 
that- that ceremony is performed by the 
priest, for at the very outset, the priest. 
says :— [have performed the offering. Ihave 
offered the Daruns. I nowoffer the Mayazd.” 
No layman conld say: “I have performed 
the offering and I have offered the Daruns.” 
It has been the universal practice existing 
amongst the Zoroastrians for centuries that 
allthe Muktad ceremonies should be per- 
formed by the priests and to this there 
never has been known a single exception. 
The priests, as a rule, are wholly depend- 
ent for their livelihood and for the main- 
tenance of themselves and their families 
on the fees they get from their lay brethren 
for the performance of their religions 
ceremonies. The Farvardigan days being 
continuous—the Muktad ceremonies being 
regarded as the most sacred-——and this period 
being the most holy amongst the Zoro- 
astrians, the priests during these days make 
afar larger income than they do at any 
other period duringthe year. Thefeesreceived 
during the Muktad days are one of the 
principal sources of a 


priest’s income 
during the year. The observance of the 
Muktad holidays helps very considerably 


towards the maintenance of the priestly class. 

Tie observance of the Farvardigan days 
and the performance of the Muktad cere- 
monies have come down to the Parsis of the 
persent day from times immemorial. That 
these Farvardigan days were observed in 
the ancient times in Persia, Ervad Jivanji 
proves by Exhibit No. 26. It seems that 
in the year A. D. 575, Emperor Justin of 
Rome sent an embassy “to King Noshirwan 
of Persia, otherwise known as Khooshroo 
the first. The Persian King asked the 
ombassy to wait, as he was then engaged 
in observing the larvardigan daya. 

Exhibit No. 27 is an extract from tho 
works of an Arabic author named Alberuny, 
who flourished about 1000 A. D. This 
passage shows that the Muktad ceremonies 
were well-known and duly performed by the 
Zoroastrians at and previous to the time 
the Arabic author wrote lus “ Chronology 
of Ancient Nations.” 

We have seen in the Wadia’s case (5) that 
as far back as 1826 a Parsi created a Trust 
for the performance of Muktad ceremonies. 

Besides the vecitation of prayers during the 
performance of thevarious Muktad ceremonie s 
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—fruit, flowers, cooked food and Darun or 
consecrated bread and clothes, are used in 
the performance of some of these ceremonies. 
Ervad Jivanji in his cross-examination 
explains the object. He rays-— 

“The original object of using food and clothes 
was to prepare food and clothes and distribute them 
amongst the poor. Fruits and flowers are also used 
im the performance of the ceremonies, The idea ia 
that the party praying says: ‘These are some of thy best 
gifts to us, O God, and we place them before You and 
offer them to You as our humble offerings’. The food 
and clothes are offered to all forming the Celestial 
Hierarchy-—the Almighty—the Amesha Sapentas—the 
Izuds and the Furohurs. The food is not offercd to 
the souls of the dead, but to the Fravashis and other 
Higher Intelligenciez. Clothes are consecrated only 
in the Baj ceremony. Cooked food, flowers and fruits 
are placed before the priests performing the Baj— 
the Afmngan and tho Satoom coremonies, and only 
eonseorated bread (Darun) is used in the performance 
of the Yejushni ceremony”. 

The evidence recorded in the case covers 
many points both of importance and interest, 
but it is not possible to discuss all of them 
within the limits of a judgment which I am 
afraid is already too long, and I must leave 
the evidence to speak for itself and proceed 
to stmmarise my findings thereon. In con- 
sidering the evidence, it must be remembered 
that the witnesses who give evidence before 

‘ the Court were speaking from the scriptures 
written in dead lnngnages—they were 
elucidating many very abstruse and elliptical 

- passages—-and they were giving the results 
of patient and laborious research over a vast 
amount of literature written in the ancient 
languages. The perfect unanimity prevailing 
amongst them lends great weight to their 
depositions, and there can be no doubt that 
their evidence is perfectly accurate and 
thoroughly reliable. 

I find from the evidence that the Far- 
vardigan days are the most holy days during 
the Zoroastrian year, and that the performance 
of Muktad ceremonies during the Farvardigan 
days is enjoined by the scriptures of the 
Zoroastrian religion. In para. 20 cf the 
Farvardin Yast, Ahura Mazda commands 
Zoroaster in times of dangcr or difficulty to 
invoke the help of the Furohurs—who are the 
active helpmates of the Creator and with 
whose assistance he wages a continuous and 
sucessful war against the Evil Spirit. 

These Furohtis come down to the earth 
and express a desire for the performance of 
certain ceremonies during the Farvardigan 
days. These expressions of desire on the 
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part of the holy Furohurs have been inter- 
preted to be commands which a faithful 
Zoroastrian is bound to obey. The ceremonies 
to be performed are indicated by the, 
Furohurs, and the followers of the Zoroas- 
trian religion have, from the most ancient 
times, been known to perform these ceremonies 
and to recognise the non-performance 
of them as a sin for which they ask 
forgiveness in the penitential prayers— 
the Patet Pashemani. In the ancient religious 
writings the Farvardigan days are constantly 
referred to. They are the Season festival— 
the most sacred festival in the Zoroastrian 
calendar. It is established by historical 
evidence that these ceremonies were perform- 
ed in ancient Iran from the most olden times, 
and the Parsis after their domicile in India 
have continued to perform them. The per- 
formance of the Muktad ceremonies is, I find, 
a religious duty imposed upon the Zoroastrians 
by the proved tenets of the religion they. 


profess. 
I further find that the ceremonies 
themselves are acts of religions worship. 


They include worship, praise and adoration 
of the Supreme Deity, and a thanksgiving 
for all his mercies. They contain petitions 
for benefits, both temporal and spiritual for 
all Zorvastrians—-for all holy and virtuous 
men of all other communities—and they 
comprise prayers for the well-being and 
long reign of the Sovereign, for good Govern- 
ment by him, and for-victory to him over all 
his enemies. The Muktad ceremonies tend 
most unmistakably towards the advancement 
of the religion promulgated by the Persian 
Prophet Zoroaster, and there can be no 
doubt, on the evidence before the Court 
that the performance of. these ceremonies 
is an act of Divine Worship in its highest and 
truest sense. 

I also find that the moneys paid to the 
priests for the performance of the Muktad 
ceremonies forms a good portion of their. 
ordinary income. The priests make a higher 
income during the Farvardigan days than 
they do during any other period of the year, 
and the Muktad ceremonies form a sert of 
endowment which gces a long way to main- 
tain the priestly classes whose existence 
is necessary {othe community of Zoroastrians. 

I also find that, according to the belief 


“prevailing amongst the faithful followers of - 
-the Prophet Zoroaster, the performance of 
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the Mnuktad ceremonies confers public 
benefits—-benefits on the Zoroastrian com- 
munity, on the peoples amongst whom they 
live, and upon the conntry which they have 
chosen ‘as their home. The fundamental 
principle underlying this belief is faith in the 
efficacy of prayers addressed to the Great 
Creator. Every right-minded human being— 
be he a Zoroastrian, Christian, Mahomedan, 
Hindoo or Jew, believes in the efficacy of 
prayers prescribed by tho religion ho professes, 
and even the most indifferent and callous of 
them approaches the Almighty and resorts to 
prayers in times of sickness, difficulty or 
distress. Any doubt or scepticism as to 
efficacy of prayers addressed to the Almighty 
would be, to my mind, an unmistakable 
. sign of debased and degraded human nature. 

Having found the facts as set out above 
the only question that now remains to be 
discussed is whether the Trust created by Bai 
Dinbai for the performance of Muktad 
ceremonies is valid in law. Ever since 
Westropp, J., delivered the judgment of the 
Appeal Courtin Naoron Beramji v. Henry Rogers 
(9), wherein he said that the law uniformly 
applied to Parsis and their property before the 
legislation of 1865 was English law and that 
the law applicable to that particular case was 
English law (see pages 11 and 12 of the 
Report), it has been the fashion at the bar 
to assume, that English law applied to Parsis 
in all matters. In the early stages of the 
case I expressed some doubt as to whether 
English law applied to the customary 
religious rites and ceremonies of the Parsis 
and to their religions institutions. Mr. 
Bahadhurji has been at great pains to discuss 
before me almost every Parsi case both before 
and after the decision I have referred to, and 
the discussion has been most valuable as 
showing that it is by no means correct to 
make an unqualified statement that English 
law applied to Parsis in all matters as would 
appear from various decisions of our 
Court since Westropp, J., decided the case of 
Naorojt v. Rogers (9) in which it was held 
that in those cases English law did not apply 
to the Parsis. See Dhanjibhat Somanji 
Gujrat v. Navazbai (10); Mithibad v. Tampi 
Nowrojt Banaji: (11); Peshotam Hormasj 
Dustoor v. Meherbat (12); Byramji Bhimjt- 

(9) 4 B. H. 0. R. (0. C. J.) 1. (10) 2 B. 75. 


. C11) 5 B. 606; on appeal 6 B. 151, 
(12) 13 B. 802, 
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bhat v. Jamsetji Nowroji Kapadia (13) and 
Shapurji Bezonjee Motiwalla v. Dossabhoy 
Bezonjee Motiwalla (14). However intersting 
or important this discussion may be, on a fuller 
consideration of the case now before me, I 
have come to the conclusion that for present 
purposes it is wholly unnecessary to discuss 
this question here. I will proceed with the 
consideration of the question as to whether this 
is a valid Trast in law or not on the basis 
that English law applied to this trust. Once 
the nature of tho ceremonies for which the 
trust is created is clearly understood, the 
question of law presents no difficulty whatever. 

At the ontset it is as well to observe that the 
English law of Mortmain does not extend to 
British India. For this the Privy Coancil 
decision in the case of the Mayor of Lyons v. 
East India Company (15), is a very clear 
authority. 

In England the Statute I of Edward VI., 
Chapter 14, known as “The Act for Chantrie’s 
Collegiate’? made certain existing religious 
trusts void and on the analogy of that Statute 
all trusts that followed the passing of that 
Statute and were analogous to those declared 
void by it were also held to be void. This 
policy of the Law is spoken of as the Doctrine 
of Superstitious Uses, and it is well establish- 
ed by a series of decisions, that this doctrine 
is not extended to India and has no applica- 
tion to Trusts relating to religion created iu 
India. See The Advocate-General v. Vishvanath 
Atmaram (16); Andrews v. voakim (17); 
Joseph Ezekiel Judah “vy. Aaron Hye Nusseam 
Ezekiel Judah (18) ; Yeap Cheah Neo v. Ong 
Oheny Neo (19). 

It is quite clear that it cannot be argued 
that the Trust in this case is void because it 
falls under the Doctrine of Superstitious Uses. 
It is argued, however, that the Trust is bad 
because it offends against tho Rule of Law 
which forbids the locking-up of property in 
perpetuity. The rule against perpetuity, 
there is no doubt, is a well-established Rulo 
of Law and is enforced in India, as in 
England, with equal rigour. In Cooper v. 
Laroche (20) Vice-Chancellor Malins says : 
“there is no rule of law in England more 

(13) 16 B 680. (14) 30 B. 359. 

(15) (1836) 1 Moo. LA. 175. 

6) 1 B. H. C.R Appx ix 

(17) 2 B. L. R. (0. 0. J ) 148. 

(18) 5 B L. R. (O C. J) 483. 

(19) (1875) L. R 8 P. C. 381. 

(20) (1881) 17 Oh. D. 383 nt p. 872, 
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absolute than that all property, whatever 
may be its nature, real or personal, must be 
absolutely vested in somo person, and be 
alienable within a life in being and twenty- 
one years after.” 

Section 14 of the Transfer of Property Act 
now enacts this rule as substantive law in 
India. It is, however, an equally well- 
established Rule of Law that this rule against 
perpetuities does not apply to Charitable 
Trusts. This exception toe the rule is 
reproduced in section 17 of the Tranfser of 
Property Act, which enacts that the restric- 
tions in sections 14, 15 and 16 shall not apply 
to properly transferred for ihe benefit of the 

‘public in the Adtuncement of Religion— 
Knowledge—-Commerce-—Health—-Safety or 
any other object baneficial to mankind. 
Although the Transfer of Property Act does 
not apply tothe Trast in this case, its pro- 
visions are the reproduction of the Law as it 
existed beforo the Act was framed and passed, 
and are a useful guide in considering the 
question before me. 

This exception in favour of Charitable 
Trust, is fully recognised m English law. In 
In re Bowen (21) Stirling, J., says :—'* Pro- 
perty may be given to a charity in per- 
petuity.”’ 

In Tudor on Charities and Mortmain, 4th 
Edition, at page 131, it is said, — 

“This exception from the rule against perpetuitics 
is well estabhshed. It is founded upon grounds of 
public policy, and is essential to the usetul existence cf 
Charitable Trusts ’ 

“In order, however, to have the benefit of the 
exemption from the rule against perpetuities, a Trust 


must be chantable within the meaning which the law 
assigns to that term ” 


Tudor, at page 35 of the 4th edition, most 
admirably sums up the result of numerous 
authorities as to what in law is the meaning 


of Charity, in the following passage :— 

“ Tho word ‘ charity ’ has a technical meaning m 
English Jaw, which can now only be defined by a 
reference to the Statuto 43 Eliz, ch 4.” Its ecam BIG 
enumerates “a list of charities so varied and com- 
prehensive that 1b became the practice of the Court to 
refer to it as a gort of index or chart. The objects 
enumerated in the preamble have in fact been treated 
as instances, the result being that‘ those purposes are 
charitable which the statute enumorates or whioh by 
analogies are deemed within its spirit or mtendment,’ 
There 18, moreover, one thread which connects the 
w hole of tho objects cnumerated thereby, namely, 

‘the consideration whether, in ordcr to fall within the 
Act, the gift was, as had been eaid, n gift for general 
public use which extended to the por as well as to 
the rich’ ” 

(21) [1893] 2 Ch 491 at p 494,62]. J. Ch. 681 
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One of the purposes which have been held 
charitable within the language or spirit of 
this preamble is “ advancement of religion.” 

In England on a review of the cases relating 
to Religious Trust, it will be found that | 
Rehgious Trusts or Trusts relating to religion 
kave been held void either as being forbidden 
by law or as falling under the doctrine of 
superstitous uses. In England there is an 
established Church. In India we have no 
established Church. By some of the older 
statutes churches for certain denominations 
of Christians were established in India and 
supported from the revennes of the country, 
but that was merely for the purpose of. 
encouraging Christians to go ont to the coun- 
try and for the convenience of such Christian, 
as came and settled either temporarily. or’ 
permanently in India. In this country we 
have unfettered religious toleration. Every 
one is entitled to profess openly the religion 
he believes in. In the cye of the Lawin 
India all religions are alike, and it follows 
therefore that each religious community 
professing a praticular religion, and for the 
matier of that each member of such com- 
munity, is entitled as of right to do anything 
that to him may seem right for the mainten- 
ance and advancement of the religion which 
the community or individual member thereof 
professes and follows. 


Now, is this a Charitable Trust in the legal 
sense ofthe word Charitable? Mr. Justice 
Chitty in In re Foceaua (22), says:—  - 

“Charity m law isa highly technical term. Tho 
method employed by the Court is to consider the 
enumeration of charities in the Statute of Ehzabeth, 
bearing in mind that the enumeration is not exhaus- 
tive Institutions whose objects are analogous to thoso 
mentioned in the statute are adm-ited to be charitivs 
and, again,institutions which are analogous to those 
already admitted by reported decisions aro held to be 
chantics, The pursuit of these analogies obviously 
requires cantion and ciroumspection After all, the 
best that can be done is to consider each case as tt 
arteen, upon itn own special circumstances. To boa 
charity there must be some publio purpose— something 
tending to the benefit of the community. The benefit in 
point of local area need not extend to the public at 
largo ; a trust for the benefit of the ne ofa 
particular district will suffice.” 


This case is useful on other mounts in the 
present case, and therefore I think i? would 
be convenient to notice that it was here held 
that societies for the suppression and abolition 
of vivisection were charities within the legal 
definition of the term Charity. The learned 

(22) [1895] 2 Ch. 501 at p. 604. 
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Judge concluded his judgment by observ- 
ing'— 

“The purpose of these societies, whether ther 
are right or wrong m tle opimons they hold, is 
charitable in the legal sense of the term The inten- 
tion is to benefit the community, whether, if thev 
achieved their object, the community would, im fact, 
be benefited is a question on which I think the Court 
ia not required to express an opinion.” 


Having regard, then, to thetechnical meaning 
ascribed to Charity in law, I porpose now to 
consider a few cases which throw light on the 
question now before the Court, showing what 
Religious Trusts are held to be good Charit- 
able Trusts, and as such exempt from the 
application of the rule against perpetuities. 
It must be remembered that in England, after 
the Reformation, persons who differed from 
the established religion—such as Protestant 
Dissenters, Roman Catholics and Jews were 
held to be obnoxious to the law, everything 
that was calculated to have for its object the 
propagation of the rights ofa rehgion not 
tolerated by the law was included in the 
comprehensive expression “superstitious use,” 
and all gifts for superstitions purposes or uses 
were held to be contrary to the Policy of the 
Law and therefore illegal. Those cases, 
therefore, in the English Reports declaring 
religious trusts of various kinds to be invalid, 
as being trusts for superstitious uses, have no 
application whatever to the present care. 
Religious Trusts in Indin have a much 
greater analogy to Religious Trasts in Ireland 
since disestablishment of the Church in that 
country in 1869 by 32 and 33 Victoria, 
chapter +42. Of course, in later years in 
England many enabling and relieving Acts 
have been passed, and many disabilities 
against those who are not members of the 
established Church have now been removed, 
but still these relieving Acts do not repeal the 
whole law of Superstitous Uses, and the 
doctrine still holds sway-~although in the pre- 
sent time to a limited extent even in England. 

A large number of anthorities on many 
points closely connected with the question in 
this case, have been cited before me, but as I 
said before I propose to discnss only n very 
few of them, with a view to see what trasta 
in econnection with religion, religious 
observances, and religious and other beliefs 
have been held validin Bngland and Ireland. 

In Powerscourt v. Powerscowt (23), a 
Testator by his Wil devised £ 2,000 to 


(28) (1824) 1 Molloy 616, 
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Trustees in trust to lay out the sum at their 
discretion until his son came of age, “in the 
Service of my Lord and Master, and I trust 
Redeemer,“ 

This bequest was held to be a good and 
valid bequest to charity and was ordered by 
the Court to be carried into effect. This is 
an Irish case, but in 1895 in the case of 
Farquhar v. Darling (24), Mr: Justice 
Stirling refers to this case with approval and 
follows it, There the Testatrix bequeathed 
the residue of her property “ to the poor and 
to the service of God.” Mr. Justice Stirlingin 
giving judgment says:— 

“I have to construe this Will according to the 
ordinary meaning of the language as nsed by English 
testatore , and I think that when ‘the service of God’ 
is spoken of as it ig m thia Will, no one so construing 


the expression would hesitate to say that service in n 
religions sense was intended.” 


The learned Judge then quotes a passage 
from the judgment of Lord Manners, L. C.,in 
Powerscourt v. Powerscourt (23) and concludes 


his judgment in‘these words .— 

“Tt hag not been disputed before me that a bequest 
for religious purposes is a good charitable bequest ; 
and, on the authority of the case to which I havo just 
1eferred, ar well as upon my own view of the true 
constrention of the Will, I hold that the residuary 
eatate is well given to charitable purposes ” 


In Webb v. Oldfield (25), a Testator devised 
n portion of a perpetnal yearly rent to 
two Vegetarian Societies in equal moieties 
for the use of the said societies, to be paid to 
them for ever. 

The Master of the Rolls held that the 
objects of those Societies might be fairly 
described as charitable within the principle 
of decides cases, and that there was a valid 
gift to the two societies in equal moieties, 
and the Court of Appeal affirmed the 
decision. 

In Straus v. Goldsmid (26), the Court in 
England had before it the Will of a Testator 
professing the Jewish religion. He bequeath- 
ed a third of the residue of his estate to the 
Rulers and Wardens of the Great Synagogue 
inthe City of London, with directions to 
them to utilise the interest and dividends of 
the said third of the residue every year on 
the eveof Passover in distributing, at least 
amongst 10 worthy men... to purchase 
meat and wine fit for the service of the two 
nights of Passover. The Vice-Chancellor 


held that the bequest, being intended to 
(20) pee 1 Ch. 50. 

(25) [1898] 1 Tr. R. 431. 

(26) (1837) 8 Sim, O14, 
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enable persons professing the Jewish religion 
to observe its rites, was good, and the Trust 
was upheld. 

In Attorney-General y. Slepney (27), a bequest 
of the residue of personal estate for the 
“ increase and improvement of Christian 
knowledge and promoting religion,” was 
held by Lord Eldon to be good charitable 
bequest, as it had for its object a General 
charitable purpose of promoting Christian 
knowledge. 

In a later case, Baker v. Sutto% (28), the 
Master of the Rolls, Lord Langdale, refers 
to this case and follows it. In this case 
the testator made a bequest of the residue of 
his personal estate for“ such religious and 
charitable institutions and purposes within 
the Kingdom of England as in the opinion of 
the testator's trustees should be deemed fit 
and proper.” The Master ofthe Rolls, in 
the course of his judgment, observes (at p. 
233) — 

“ All the cases, with one exception, go to support 
the proposition, that religious purpose is a charit- 
able purpose. In the Attorney-General v, Stepney 
(27). . Lord Eldon assumes throughout his judgment, 
that a veligious purpose was a charitable purpose... I 
am of opinion that the bequest, in the present case, 
for such religious and -charitable institutions and 
purposes as the trustees should think fit, is a good 
charitable gift.” 

Townsend v. Carus (29) is another case in 
which a “Testatrix bequeathed a legacy to 
Trustees “ upon trust to pay, divide or dispose 
thereof, unto or for the benefit or advance- 
ment of such societies, subscriptions or pur- 
poses, having regard to the Glory of God in 
the spiritual welfare of His creatures, as they 
shall in their discretion see fit:” This 
gift was construed to be o gift for 
religions purposes, and as such valid and 
restricted to such purposes. The Vice-Chan- 
cellor refers in his judgment to the case of 
Baker v. Sutton (28), which I have discussed 
immediately above, and says :—- 

“ If this is a bequest for religious purposes, I think 
Iam bound to hold it a charity within the decided 
cases, The cases referred to in Baker v. Sutton (28) 
and that case itself, are sufficient authorities on this 
point.” 

Another very instructive case is that of the 
Attorney-General v, Lawes (80). In that case 
the testatrix by her Will gave directions to 
executors “to pay unto Messrs. Draommonds, 
Bankers, a clear yearly sum of £100 for the 
sole use and benefit of any of the ministers 

(27) (1804) 10 Ves, Jun. 22, 

(28) (1836) 1 Keen 224; 5 L. J. Oh. 264. 

(29) (1843) 8 Here 287. (30) (1849) 8 Hare 82, 
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and members of the churches now forming 
upon the apostolical doctrines brought for- 
ward originally by the late Edward Irving, 
who may bo persecuted, aggrieved, or in 
poverty for preaching or upholding those 
doctrines, or half the sum may be appro- 
priated for the benefit of the church founded 
by the late Edward Irving in Newman 
Street.” 

This bequest was held by the Court to be 
a valid charitable bequest of a perpetual 
annuity. The Vice-Chancellor, at the close 
of counsel’s argument, observed that the 
bequest was not the less a charitable bequest 
from the fact that it was given for the benefit 
of a limited class of persons—that it was not 
the number of the objects which made the 
distinction between a public and private 
charity—that it was notthe less a charity 
becauso it was confined to those members 
of a particular class of persons who were 
subject to certain grievances and not to the 
class at large. 

In Re Michel's Trust (81) is a case of great 
use in considering the question now before the 
Court. The testator, Abraham Michel a Jew, 
by his Will bequeathed so much money as 
would produce £10 a year upon trust to pay 
the said sum of £10 every year to three per- 
sons to learn in their Beth Hammadrass or 
College two hours daily—and on every an- 
niversary of the Testator’s death to say the 
prayer called in Hebrew “ Candizsh,” which 
is a short Hebrew prayer in praise of God and 
expressive of resignation to His Will. Many 
of the disabilities relating to Jews residing 
in England were removed by 9 & 10 Vic, c. 
59, s. 2, which provided that “from and after 
the commencement of this Act Her Ma- 
jesty’s subjects, professing the Jewish religion 
in respect to their schools—places for 
religious worship, education and charitable 
purposes, and the property held therewith, 
shall be subject to the same laws as Her 
Majesty’s Protestant subjects dissenting 
from the Church of England are subject 
to, and not further or otherwise.” 
Although the testator died jin 1821 
the case does not seem to have come before 
the Court till 1865. The Master ofe the 
Rolls, Sir John Romilly, held that the statute 
had a retrospective effect and applied to this 
Will. The bequest was sought to be defeated 
by the residuary legatee on the ground 

(81) (1860) 28 Beary. 39, 
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first, tthe gift was-+viod as a 
superstitious use, as an anniversary 
or obit, and was similar to praying for the 


testator’s soul”; and, secondly, | on the 
ground that the gift was invalid as “ tending 
to a perpetuity.” In delivering judgment, the 
Master of the Rolls made the following very 


important observations : 

“ I have no doubt of tho validity of this bequest, 
and itis therefore the duty of this Court to carry 
it into effect . . I see nothing in the bequest 
which 18 superstitions . . If tt be part of the forms 
of their religion, that prayers should be said for the 
benefit of the souls of deceased persons, it would be 
difficult to say that, as a religious ceremony practised 
by a dissenting class of religionists, it could be deemed 
“superstitious in the legal sense in which these words 
were used prior to the passing of the statutes in 
question. . . . [think that this is a valid gift for 
the benefit of a Jewish charity.” 


I will next consider the very peculiar cage 
of Thornton v. Howe (32). In this case the 
Testatrix Ann Essam bequeathed the residue 
of her estate both real and personal, in trast, 

“for printing, publishing and propagating the 
sacred writings of Johanna Southcote.” The 
Heiress-at-Law of the Testatrix filed a Bill 
for a Declaration that the trust was void in 
law. She charged that the writings of 
Johanna Southcote. .. purport to declare, main- 
tain or reveal that she was with child by the 
Holy Ghost and that a second Messiah was 
about to be born of her body, and that her 
writings were ofa blasphemous and profane 
character, and that the trust was for the pro- 
pagation of doctrines subversive of or con- 
trary to the Christian religion. The Master 
of the Rolls, Sir John Romilly, before giving 
judgment, himself studied the works of 
Joanna Southeote. He came to the conclusion 
that she was a foolish ignorant woman, of an 
enthusiastic turn of mind. He said he had 
found much in her writings that inhis opinion 
was very foolish, but there wasnothing in them 
that was likely to make persons who read 
them immoral or irreligious, and he declined 
to declare the devise of the testatrix as 
invalid by reason of the tendency of the writ- 
ings of Johanna Southcote. In the course of his 
judgment the Master ofthe Rolls has made some 
very weighty observations, which are of con- 
sideraBle importance in this case. He says 


(at p. 19) :— 

“Tam of opinion, that if a bequest of money be 
made for the purpose of printing and circulating works 
of a religious tendency, or for the purpose of extending 
the knowledge of the Christian religion, that this is a 


(82) (1862) 31 Beay. 14, 
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charitable bequest . . the Court of Chancery 
makes no distinction between one sort of religion 
and another They are equally bequests which are 
included in the general term of charitable bequests. 
Neither does the Court, in this respect, make any 
distinction between one sect and another. It may 
be, that the tenets of a particular sect inculcate 
doctrines adverse to the very foundationa of all reli- 
gion, and that they are subversive of all morality. In 
such a case, if it should arise, the Court will not assist 
the execution of the bequest, but will declare it to be 
void . But if the tendency were not immoral, 
and although this Court might consider the opinions 
sought to be propagated foolish or even devoid of founda. 
tion, it would not, on that account, declare it void, or 
take it out of the class legacies which are included in 
the general terms charitable bequests.” 


Lord Macnaghten, in the great judgment he 
delivered in the House of Lords in the case 
ofthe Commissioners for special purposes of 
Income Tax v. Pemsel (83), says :— 

“ That according to the law of, England a technical 
meaning is attached to the word ‘ charity" and to tho 
pord“ charitable’ im such expressions as ‘charitable uses,’ 

t charitable trusta’ or ‘ chamtable purposes,’ cannot, I 
think, be denied. The Court of Ohancery has always re- 
garded with pecuharfayour those trusts ofa publicnature 
which, according to the doctrine of the Court derived 
from the piety of early times, are considered to be 
charitable Charitable uses or Trasts form a distinct 
head of equity. Their distimctive postion is made 
the more conspicuous by the circumstances that 
owing to their nature they are not obnoxious to the 
rule aganist perpetuities, while a gift in perpetuity 
not being a charity is void. In Ireland, though 
neither the Statute of Elizabeth nor the so-called 
Statute of Mortmain extended to that country, the 
legal and technical meaning of the term ‘ charity’ is 
precisely the same as it is in England.” 

His Lordship then goes on to enunciate the 
four principal heads under which he divides 
charities. He says :— 

“ Charity’ in its legal sense comprises four principal 
divisions ; trusts for the relief of poverty ; truste for 
the advancement of education ; trusts for the advance. 
ment of religion ; and trusts for other purposes benficial 
to the community, not falling under any of the preced- 
ing heads.” 

I have merely referred to the cases cited 
above and culled out passages from the vari- 
ous judgments and set them out without any 
comment of my own; firstly, because I am 
oppressed by a feeling that this judgment is 
already exceeding the length to which an ordi. 
nary judgment should go; and secondly, be- 
cause it seems to me that the importance and 
the applicability of these cases to the present 
one are so obvious that they require no 
comment from me. 

There is one other case of paramount im- 
portance but, before I refer to it, I think it 
would be convenient here shortly to notice the 

(83) [1891] A. O. 581 at p. 580 ; 55 J. P. 805. 
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cases on which the plaintiff’s counsel relies in 
support of his contentions against the validity 
of the Trust in this case. 

The case om, which Mr. Tarachand chiefly 
relies is that of Weat v, Shuttleworth (84). In 
this case the testatrix directed several 
sums of money to be paid to several Roman 
Catholic priests and chapels and desired 
that they might be paid as soon as possible 
after her death so that she might have the 
benefit of their prayers and Magses. These be- 
quests formed one branch of the case. The other 
branch related to a bequest of the residue 
of her property to Trustees upon trust to pay 
£10 each to the ministers of certain specified 
Roman Catholic chapels for the benefit of their 
prayers for the repose of her soul and that of 
her deceased husband, and the remainder was 
directed to be appropriated in such a way, as 
the trustees might judge best, as would be 
calculated to promote the knowledge of the 
Catholic Christian religion amongst the poor 
and ignorant inhabitants of two towns 
in the Connty of York mentioned by the 
testatrix. These bequests were attacked on 
two grounds. It was contended that the 
legacies to the priests and chapels were void 
as being for superstitions uses, and it was 
argued that the gift of the residue was also 
void in law as being for the express purpose 
of promoting the Roman Catholic religion. 
As there has been a difference of opinion be- 
tween counsel as to the precise grounds on 
which this case was decided, I cannot do 
better than give the grounds of the decision 
in the words of the Master of the Rolls in 
the judgment ` itself. He says (at p. 
697) :— 

“ There can be no doubt that the sums given to the 
priests and chapels were not intended for the benefit 
of the priests personally, or for the support of the 
chapels for general purposes, but that they were given, 
as expressed in the letter, fo. the benefit of their 
prayers for the repose of the testatrix’s sonl and that 
of her decersed husband ; and the question ig, whether 
such legacies can be supported 

“ The legacies in question, therefore, are not within 
the terms of the statute of Edward VI, but that statute 
has been considered as establishing the illegality of 
certain gifts, and, amongst others, the giving legacies 
to priests to pray forthe soul ofthe donor has, in many 
cases collected in Dude, been decided to be within the 
Superstitions Uses intended to bo suppressed by that 


statute. Iam, therefore, of opmion that these legacies 
to priests and chapels are viod.” 


These words can leave no room for doubt 
hat the legacies in question forming the first 


(34) (1885) 2 Mav. & K. 684, 
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branch of the case were held to be void as 
being gifts for superstitions uses “ although 
not coming within the statute relating to 
superstitious uses.” see Yeap Cheah Neov. Ong 
Cheng Neo (19). The question ixivolved in the 
second branch of the case, relating to the 
gift of the residue, involved the consideration 
of the provision of Statutes 2 & 3 Will. IV, 
c. 115. The Master of the Rolls, after discus- 
sing the provisions of the statute and certain 
decided cases, said that they left no doubt in 


his mind of the vahdity in law of the gift of © 


the residue. How the decision of this case, hold- 
ing thegiftsto priests and chapels void because 
they were construed to be gifts forsuperstitious- 
uses, can help the plaintiff in this case, I fail 
to understand. As shown above, the doctrine 
of superstitious uses has no applicability what- 
ever to religions trusts in this country, and I 
must confess I see nothing in this case to help 
the plaintiff in his contentions. If anything, 
this case is indirectly of use to the contentions 
of the defendants, because, in the first place 
the bequest of the residue for promoting the 
Roman Catholic religion is held valid, and 
the words of the Master of the Rollslead one to 
believe that if the gifts involved in the first 
branch were “ intended for the benefit of the 
priests personally or for the support of the cha- 


pelsfor general purposes,” the result might have ' 


been different. I can understand the plaintiff’s 
counsel’s reasoning if he merely wishes 
to make use of the case as showing that a gift 
for prayers for the repose of the soul of the 
donor or those connected with the donor is bad 
inlaw. It is not necessary for the purposes 
of the case to consider that question at all. 
Nobody has argued before me that gifts for 
the purpose of saying prayers for the repose 
of the souls of the dead are good gifts in law. 
The whole force of the defendant’s fight is 
directed towards proving that the present 
Trust is not a trust for the purpose of saying 
prayers for the repose of the souls of the 
dead, and I think they have succeeded 
in proving that beyond a shadow of 
doubt. 

The next case on which Mr. #Tarachand 
relied was that of Heatn v. Ohapman (39). In 
this case there were trusts declared for 
certain Roman Catholic chapels, for saying 
Masses and requiems for the souls of donor 
and for other souls, and for the soulsof the 

“poor dead” and fo other pious purposes. Tt 

(35) (1854) 2 Drew 417, - 
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was held that gifts for Masses? etc., for the 
dead were superstitious and void—that 
tho pious uses could not—as rehgious uses— 
be separated from the others and were there- 
fore also bad, and that the words “pious uses” 
could not be construed charitable uses—conse- 
quently the property given to these uses went 
to the Residuary Legatee of the donor. 
West v. Shuttleworth (34) was in this case 
followed. This case again does not help 
the plaintiff in the least, for the same reasons 
as apply to West v. Shuttleworth (84). 


The case of West v. Shuttleworth (84) is often 
cited and is referred to in many subsequent 
cases, and before leaving the consider- 
ation of the case and passing on, it would 
be interesting to note that in In re Blundell's 
Truste (36), twenty-five years after its decision, 
Sir John Romilly, Master of the Rolls, ex- 
presses doubts as to the soundness of that 
decision in the following words :— 

“I expressed my difficulty, in the caso referred to, 
as to whether gifts for religions ceremonies practised 
by a dissenting class of religionista might not be per- 
mitted, ıf not opposed to pubhe worality , but I think 
the decided cases too strong, aud that the House of 
Lords alone can alter tho settled law. lt is clear that 
I must act on West v. Shuttleworth (34), which I cannot 
overrule ” 

The next case relied on by Mr. Tarachand 
is that of Colgan v. The Administrator- General 
of Madras (87). This was a case, in which 
the Court had to consider the disposition made 
by an Armenian lady by her Will, and the 
Appeal Court in Madras held that a bequest 
for perpetual Masses for the benefit of the 
soul of the testatrix and for soulsin purgatory 
was void as infringing the rule against 
perpetuities. The case was decided in 1892. 
The same remarks that I have made with re- 
ference to West v. Shuttleworth (34) and Heath 
y. Chapman (35) apply to this case. This 
case ig also open to the further remark 
that after the decision in 1906 of the case of 
O'Hanlon v. Logue (38) by the Court of 
highest jurisdiction in Iveland—to which caso 
I will presently refer—it seems to me now to 
be quite certain that the decision in this case 
that bequestsein perpetuity for the celebration 
of Masseg are void is not good law, and no 
Court in India will or can follow the case 
or regard ib as a correct decision on this 
subject. 


n (1861) 30 Beav. 360 at p, 862. 


(37) 15 M. 424. 
(38) [1906] 1 Ir. R. 247. 
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The last case on which the plaintiff's counsel 
relies and which is his sheet anchor, is the case 
of Yeap Uheah Neo v. Ong Cheng Neo (19). 
As the case is treated by Mr. Justice Jardine 
in Ldmgi Nowrojt Banaji v. Bapuji Ruttongi 
Limbuwalla (1) ag an authority in approaching 
the question of law, I think it is desirable to 
consider with care what bearing this decision 
of then Lordships of the Privy Council has on 
a trust created by a Parsi in India. The testa- 
trix whose Wil was under consideration was 
a Chinese lady who had taken up her resi- 
dence in Penang in the Straits Settlement. 
This tract of country was ceded by a Native 
Prince in or about 1807 to the East India 
Company. It was then wholly uninhabited. 
The Company built a fort and a town, and 
a number of Chinese, Malays and Indians set- 
tled there. The place had no original or in- 
digenous people of its own and consequently 
there were no customs or usages’ which 
could be said to have been in vogne amongst 
the people of the land. Amongst the points 
decided by the Privy Council in the case, 
those that ave supposed to effect the question 
in the present case are two, namely -— 

(1) That a devise of two plantations in which the 
graves of the family were placed, to be reserved as 
w fannly burying-place and not to be mortgaged or 
sold, was void as a devise in perpetuity, and (2) 
that a direction that a house for performing religious 
ceremonies to the testatrix and her late husband bo 
erected, was void, as being a devise Ih perpetuity, 
which was not for a charitable use, 

Mr, Justice Jardine, referring to Yeap 
Cheah Neo v Ong Cheng Neo (19), says:— 

“Their Lordships’ observation appears applicable 
to Parsis m Bombay ‘In this respect a pious 
Chinese ig in precisely the same condition as a Ro- 
man Catholic who has devised property for Masses 
for the dead, or as the Christian of any Church who 
may have devised property to maintam the tombs 
of deceased relatives, ” 


A careful perusal of the paragraph at page 
396 of the report from which this sentence 
is picked out, shows conclusively that what 
their Lordships said was that, according to Eng- 
lish law prevailing in England, the gifts they 
were considering would be analogous to 
gifts for Masses or for the upkeep of tombs, 
and such gifts being gifts merely for pious 
uses would be void as being gifts for Super- 
stitvous Uses. That this is without doubt so 


“will be seen by the observations of their Lord- 


ships which immediately precede the sen- 
tence in question, They say:— k 

“ Tho porformance of theso ceremonios is con- 
... The 
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dedication of this Sow Chong House boars a close 
analogy to gifts to priests for Masses for the dead. 
Such a gift by a Roman Catholic widow of property 
for Masses for the repose of her deceased husband’s 
soul and her-own, was held in West yv. Shuttleworth 
(845 not to be a charitable use, aud although not 
coming within the statute relating to superstitious 
use, to be void.” ` 

The concluding sentence of their Lord- 
ships in this paragraph is—- 

“All are alike forbidden on grounds of public po- 
licy to dedicate lands in perpetuity to such objects,” 

These and similar gifts, although not fall- 

ing strictly within the letter of the statute 
of Edward VI, have nevertheless been held 
‘void as in West v. Shuttleworth (34), as 
being within the spirit and intendment of 
the statute, and being analogous to those 
mentiored in the statute, fell within the 
perview of the Doctrine of Superstitions Uses, 
which took its origin from the statute and 
became applicable to certain trusts for pious 
uses on grounds of public policy. This 
doctrine has no applicabiltty whatever to 
trusts in India, and therefore, with great 
deference to the learned Judge, I venture to 
say that their Lordships’ observation in 
Yeap Ohech Neo v. Ong Oheng Neo (19) 
quoted by him, has no applicability to Parsis 
. in Bombay or to the trusts created by them. 

That it was possible that their Lordships’ 
decision might have been different if they 
-had evidence befdre them proving the usage 
and custotns prevailing amongst the Chinese 
community at Penang, appears from the 
observations in the judgment at page 395, 
where they say :— 

“The devise of the two plantations . is plainly 
a devise in porpetuity. The only question is whether 
it can be regarded as a gift for a Charitable use. 
The weight of authority is against a devise of this 
nature being so held in the case of an English will; 
and the only point, therefore, requiring consideration 
can be, whether there is anything in Chinese usages 
with regard to the burial of their dead, and in the 
„arrangements for that purpose at Penang, which 
would render such an appropriation of land bene- 
ficial or useful to the public. Itis to be observed 
that the extent of thé plantations nowhere appears, 
and it may be thoy contain more land than would 
be required for the purpose of a family burial ground. 
In the absence of any information respecting usagos 
of the kind adverted to, and of the extent of theso 
plantations, thoir Lordships feel unnable to say that 
the decree on this point is wrong.” 

Side by side with Yeap Cheah Neo v. Ong 
Cheng Neo (19), Mr. Justice Jardine refers 
to Fatmabibi v. The <Advocate-General of 

- Bombay (89). In his judgment in that case 


(89) 6 B. 42. 
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Mr. Justice West refers to Yeap Oheah Neo 
v. Ong Cheng Neo (19), and it is most 
instructive to notice his observations as to 
that case and its applicability to trusts in 
India. At page 50 of the report his 
Lordship observes:— 

“As tothe ultimate trast for constructing wells 
and aiding marriages and pilgrimages, the case of 
Neo. Neo (19: shows that the rule against perpetuities 
extonds to a Colony where the English Law is enforc- 
ed only so far as that law ts adapted to the circum. 
tances of the community, because it is regarded as 
having its foundation in principles of general 
application. But it is subject to exception in the 
case of ‘Charites’ liberally construed as objects 
‘useful and beneficial’ to the community. But 
useful and beneficial in what sense? The Courts 
have to pronounce whether any particular object of 
a bounty falls within the definition; but they must 
in general apply tho standard of Customary Law 
and common opinion amongst the community to which 
the parties interested belong.” 

The same principle enunciated by Mr. 
Justice West in this case found expression 
in the much earlier case of Kojahs and 
Memons (40), and this principle ought, T 
think, always to be kept in mind by the 
Courts in India, dealing with trusty and 
settlements created by those communities 
in India, who are not covered by the ex- 
ception created by statute in favour of 
Mahomedang and Gentoos, and to whom 
English law is promiscuously applied. 

Before finally leaving Limbuwalla’s case 
(1) I ought to notice another passage in the 
judgment, where Mr. Justice Jardine says :— 

“The object, tis, the acquiring by a few private 
persons of benefits through the protection of the 
Furohurs seems to me to resemble a gift toa private 
company and therefore not a gift to a charitable 
use,” 


The learned Judge relies on the cases of 
Oocks v. Manners (41), and the Attorney- 
General v. Haberdashers’ Company (42) 
as authorities for the above passage. In 
the first of these cases the Court had to deal 
with gifts to two chapels, a convent and a 
society of sisters of charity, and in the 
second case the gift was to a company in 
London “ for increase of their stock of corn.” 
It is very difficult to find where the resembl- 
ance of trusts for Muktad cergmonies with 
gifts to private companies comes in, but it 
seems to me that the whole diffitulty has 
arisen from the fact that the learned Judge 
was led into forming erroneous views as to 


40) (1847) P. O. C. 110. 
41) (1871) L. B. 12 Eq. 574. 
42) (1894) 1 My. & K. 420. 
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the real nature and objects ofthe trusts he 
had before him. 

In the course of the trial- much has been 
said before me about Masses in Ireland and 
gifts for saying Masses for the repose of 

“the souls of the dead, and it appears to me 
to be very useful here to consider how the 
Courts have treated those gifts. The gradual 
but radical change that has come over the 
Courts when considering the questions relating 
to gifts for the celebration of Masses is 
most remarkable. The law relating to 
religious trusts prevailing in Ireland ought 
really to be the law applicable to religious 


trusts in India. In Ireland, as in India, - 


there is no established Church, and all 
religious creeds are alike in the eye of the 
law. It is, therefore, to the Irish cases that 
we must look for help and they havea far 
greater applicability to religious trusts in 
India than some of the English cases relating 
‘to the same subject. It is not necessary 
to refer to cases earlier than Attorney-General 
v. Delaney (48). This and the twosabsequent 
cases I proposetorefer to givefairly elaborate 
and exhaustive summaries of the statute and 
case law relating to religious trusts in both 
England and in Ireland. 

In the course of an elaborate judgment 
delivered by him in Attorney-General v. 
Delaney (43) Chief Baron Palles held that 
trusts for the celebration of Masses in private 
were invalid, as nob being charitable, but 
expressed a very strong opinion that if the 
trust had been for the celebration of Masses 
in public, the trust would have been a good 
and valid charitable trust in the eye of the 
law. His colleagues on the Bench—Barons 
Fitzgerald, Dowse and Deasy—were not 
prepared to go to the length the Chief 
Baron had gone, and guarded themselves 
by declaring that they must not be taken 
as holding that the opinion expressed by 
the Chief Baron was the judgment of the 
Court. The Court in this case contented 
itself by saying that they left the question 
as to whether a trust for Masses directed 
to be celebrfted in public would or would not 
be a valid charitable trust, open, to be decid- 
ed whenever it may arise. Twenty-two 
years afterwards it did arise in the case of 
the Attorney-General v. Hall (44) wherein 
a Bench consisting of Lord Ashbourne, the 
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Lord Chancellor of Ireland, and Lords 
Justices FitzGibbon, Barry and Walker, 
held that “ a bequest to a Roman Catholic 
priest, to be applied for Masses to be 
celebrated publicly in a specified Roman 
Catholic Church ‘in Ireland for the repose 
of the testator’s soul, is a valid charitable 
bequest.” 


Thus, what the Chief Baron Palles had 
expressed as kis opinion was pronounced to 
be a judicial finding nearly a quarter of a 
century afterwards. f 

But by far the most remarkable advance 
in the law was made in the great case of 
O'Hanlon v. Logue (88). By a curious 
coincidence it happens that Chief Baron 
Palles was a member of the Bench which 
decided this case—the other Members being 
Lord Chancellor Walker and Lords Justices 
FitzGibbon and Holmes. In the whole 
discussion before me, and amongst the 
numerous authorities cited before me, I 
consider that this case is by far the most 
important and has the closest bearing on 
the question I am now considering. The 
testatrix in this case devised and bequeathed 
all her property to trustees upon certain 
trusts, the ultimate trust being “to sell and 
invest the proceeds and to pay the income 
thereof from time to time to the Roman 
Catholic Primate of all Ireland for the time 
being, to be applied for the celebration of 
Masses for the repose of the souls of my late 
husband, my children and myself.” The 
Court, after a most elaborate and exhaustive 
argument, overruled Attorney-General v, 
Delaney (43), thirty-one years after its 
decision, and held :— 

“That a bequest for Masses in porpetuity is a good 
charitable gift, whether there is a direction that the 
Masses should be colebrated in public or not.” 


What are Masses is fully explained in 
Attorney-General v. Delaney (43) and some 
extracts from the prayers recited during 
the celebiation of the Masses are given in 
that case. Though commonly these prayers 
are supposed to be recited for the repose 
of the souls of the dead, a pernsal of them 
will show that, very much like the prayer 
said by the Parsi priests during the Muktad 
ceremonies, they are prayers involving a 
sacrifice to God, invoking blessing on 
mankind, and including worship of the 
Creator. They are prayers offered to God 
to propitiate His anger, to return thanks’ 
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for His benefits and to bring down His 
blessings upon the whole world. The 
celebration of the Masses is, like the cele- 
bration of the Muktad ceremonies, an act 
of Divine Worship, and the performance of 
Masses helps to maintain the priestly class, 
the moneys paid to them for Masses forming 
& portion of their ordinary income and 
, means of livelihood. 7 

No apology is necessary for transcribing 
here certain passages from te judgments 
delivered in this case; first, because those 
passages have the closest and the most 
important bearing onthe present case; and 
secondly, because they contain sentiments and 
thoughts the most ennobling that humanity 
could utter. The Lord Chancellor, in the 
course of his judgment, says (at p. 259)-:— 

“There are some legal propositions germane to 
-~ the case for which 16 would be mere pedantry to 
cite authority — (a). That in speaking of what is 
‘charitable’ we use the word in the artifimal sense, 
which is derived from the statuto 43 Eliz «4; fb) 
that included amongst charitable objectsis one which, 
according to the ideas of the giver, is for the pubhe 
benefit, (c) that a gft for the advancement of ‘re- 
ligion’ 18 a charitable gift: and that in applying this 
principle, the Court does not enter into an mquiry 
ag to the truth or soundness of any religious doctrine, 
provided it be not contrary to morals, or contain 
nothing contrary to law. All religions are equal 
in the oye of the Law. Whether the subject 
of the gift be religious or for an educational purpose 
the Court docs not set up its own opmion It is 
enough thatit is not illegal, or contrary to public 
pohey, or opposell to the settled principles of 
morality .” 

Chief Baron Palles, in the course of his 
judgment, after reviewing all the English and 
Trish authorities, goes on to say (at p. 270) :— 

“ The acts of worship of a Church aro admitted, 
by all theistic religions, to tend to discharge, to some 
extent, the debt due. to God by the general body of 
the faithful, and to bring down upon them temporal 
and spiritual benefits. But these acts must be per- 
formed by ministers of that Church; and thus tho 
gifts are in a two-fold manner charitablo—first, and 
principally, by reason of the piety which is the 
essence of the gift to God, the gift which is to be 
applied to His Divine Worship; and secondly, by the 
modo in which itis to beso apphed, tiz, in tho 
maintenance and support of tho ministers by whom 
the acts of worship are to be performed.” 

That there is a most striking resemblance 
between the ceremonies performed and 
prayers recited during the Muktad days and 
the performance of Masses will appear from 
the following passage in the Chief Baron’s 
judgment (at p. 274) :— 

“ The Service of Mags isan act of divitio worship 
of the Church, an offering of praise, adoration, and 
thanksgiving, involving œ petition for benofits 
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temporal and »spentual, for all the fmthful alive, 
whether present or absent ” 


This is exactly what the witnesses have 
said with regard to the Muktad ceremonies, 
with perhaps this addition, that the prayers 
recited by the Zoroastrian priests are more 
altruistic, and the petition for benefits is not 
confined to the faithful but is universal. 


The Chief Baron goes on to say (at p. 
275) :— 

“The existence of a divino service is essential to 
all religions; and equally essential is the emstenco 
of a privileged class, a priesthood or a class of minis- 
ters, by whom that divine service shall be celebrated, 
on behalf of the Church. The divine service of tho 
particular region must be defined by the doctrines 
of its own religion 
exist asa divine service. Without a knowledge of 
those, doctrines, the spiritual effect of the service 
cannot be understood Oonsequently, the effect of the 
divine service cannot be known, otherwise than from 
the doctiines of its rehgion, coupled with a hypothe- 
tical admission of their truth But the advancement 
of any theistic religion w charitable, and such advance- 
ment may result from an increased number of the 
celebiations of its divine service. Therefore, the 
charitable nature of a divine service must (when the 
religion ig not an estabhshed one) depend upon the 
character of the act, not objectively, but according to 
the doctrines of the religion in quostion.” 

In the course of the argument before me 
it has been strenuously contended that the 
performance of the Muktad ceremonies 
results in no public benefit;. that it merely 
has a tendency to put money in the pockets 
of the priest, and that the recitation of tho 
prayers and the compliance with all the 
solemn rituals accompanying the perfomance 
of the ceremonies have no veal efficacy and 
do not result in any benefit of a public 
nature. This identical question is dealt with 
by the Chief Baron, and the contention is 
refuted in the most effectual manner. He 
says (at p. 276) :— 

“But when it (the Law) knows those doctrines, 
although it knows that, according to them, such an 
act has the spiritual efficacy alleged, it cannot know 
it objectively and as a fact, unless it also knows that 
the doctrines in question are truo, But it never can 
know that they are objectively true, unless it first 
determines that the rcligion in question is a truo 
religion. This it cannot do. It not only has no 
means of domg go, but it 18 contrary to the principle 
that all religions are now equal in the lav. It follows 
that there must be one of two rosults . cither—(1) 
the Law must ceaso to admit that any divince worship 
can havo spiritual efficacy to produce a public benefit ; 
or, (2) it must admit the sufficiency of spiritual 
efficacy, but ascertain it according to the doctrines 
of tho religion whose act of whorship it is. 

“The first alternative is an :mpossible one. The 
law, by rendering all religions equal in its sight, did 
not intend to deny that which is the basis of, at 


Without those doctrines 14 cannot ” 
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lenst, all Christian religions, that acts of divine worship 
have a spiritual effloacy. To do so*would, virtually, 
be to refuse to recognise the essence of all religion. 

“The other result must, therefore, necessarily 
ensue. It muat ascertain the spiritual efficacy 
according to the doctrines of the religion in question ; 
and if, according to those doctrines, that divine ser- 
vice does result in public benefit, cither temporal or 
spiritual the act must, in law, be deemed charitable.” 
Now, in this case it is proved beyond doubt 
that according to the doctrines of the Zoro- 
astrian religion the performance of .the 
Muktad ceremonies is enjoined—that it is 
the duty of all Zoroastrians to have these 
ceremonies performed. The Court has before 
it the knowledge what ceremonies are 
obligatory and what are optional—the Court 
has before it the prayers ordained to be 
recited during the ceremonies—the Court 
hes before it the evidence of witnesses prov- 
ing that these ceremonies have to be per: 
formed by priests who are paid for doing so 
and such honoraria „as they receive form 
a portion of their income, and are their 
ordinary means of livelihvod. The Court is 
then in a position to judge how far the 
witnesses are right, when they say the per- 
formance of auch religious ceremonies amounts 
to an Actof Divine worship which is be- 
lieved by the community to bring down to 
the world both temporal and spiritual benefits 
—not only on those that perform the cere- 
mony—but on the whole community—-on their 
country -and their Sovereign—on all mankind 
—on the Universe. If this is the belief of the 
community—and it is proved undoubtedly to 
be the belief of the Zoroastrian cOmmunity—a 
secular judge is bound to accept that belief—it 
is not for him to sit in judgment on that belief 
—he has no right to interfere with the con- 
science of a donor who makes a gift in favour 
of what he believes to be in advancement of 
his religion and for the welfare of his com- 
munity or of mankind, and say to him, 
“You shall not doit.” This Court can only 
judge of the efficacy of such gifts in proocur- 
ing public benefits by the belief of the donor 
and of the community to which he belongs— 


‘the belief of those who profess the religion 


—the ordained ceremonies of which the donor 
desires performance. 

Lord Justice FitzGibbon, speaking on the 
point, saya (at p. 279) :— 


“Tn determining whether the performance of any ` 


particular rite promotes any particular religion, and 
benefits. the members of the Church or denomination, 


. or body, whoprofeas it, the secular Court must aot 
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upon evidence of the belief of the members of the 
community concerned. It can have no other guide 
upon that snbject. 

“Tho exclusiyeness, the vagueness, or the self- 
sufficioncy of principles religiously held by particular 
creas, whether they rest on dogma, or on conscience, 
cannot exclude those who profess anylawful creed from 
the benefits of charitable gifta. 

“Tt would be strange, indeed, if bequests for the pro- 
motion of total abstinence, or even vegetarianism ; for 
the maintenance of a place of worship, or of a minister 
for a small congregation of peculiar people; for the dis- 
semination of the works of Joanna Southcote ; or for 
the prevention p cruelty to animals, should be held, 
as thoy have been, to be charitable objects, if a pro- 
vision by a Roman Catholic, for Roman Catholics, for 
the celebration of the Mass, more especially in 
Ireland, where ‘ Superstitious Usos’ are not mala 
prohibita, were to be excluded from that category.” 


To this I would add that it would be stranger 


, still in a country like India, where superstition 
` abounds, where each community is by the 


Crown left free to profess what religion it 
pleases—-from where the doctrine of supersti- 
tious uses is rigorously excluded, where trusts 
of lands and moneys in perpetuity for idols 
and similar trusts are recognised and enforced 
by the Courts—-that a Parsi professing the 
Zoroastrian religion should be precluded from 
making a gift for the performance of religious 
rites and ceremonies, which he is enjoined 
by the religion he professes to perform, and 
the non-performance of which, according to 
his religion, is a great sin. Why should he 
be precluded fiom setting apart a portion of 
his property and devoting it to a purpose 
which he believes would result in benefits to 
himself, his family and his community—in 
promoting the religion he professes and raving 
his descendants from committing a sin should 
circumstances place them in a position of 
inability to perform these ceremonies for want 
of means. On this point in the same case Lord 
Justice FitzGibhon, a Protestant Judge, ob- 
serves (at p. 280) :— |, 

“Speaking with all reverence of a faith which I 
do not hold, touching tho very ‘ Mvstery of God- 
liness,’ I could not impute to any individual profess- 
ing the Roman Catholic religion that he regarded a 
pift of money for Masses as a means of secming 
from such a Sacrifice a private and exclusive benefit 
for himself alone, as being much less than blasphemy ; 
and, as I understand the proved doctrine of the 
Church, it would certainly be heresy. But the hope 
or belief that, in some shape or form, here or herce 
after, a man’s good works will follow him—an ingre- 
dient of sclfishness m that sense—enters intoalmort 
every act of charity ; end if the ect is done in tbo 
belief that it will benefit others, for example, in the 
behef that ho that gives to the poor lends to the 


Lord, it can be none the Icss charitable because the 
giver looks for his reward in heaven.” 
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“Lord Justice FitzGibbon ends his judgment 
by saying :— 

_ The fruition of faith, ‘the evidenco of things 
not seen,’ is hidden from humamity. It 18 not within 
the power of any earthly tribunal to entertain the 
question whether these propositions are true. But it 
is for us to decide that belief in their truth is part of 
the faith of the members of the Church which has 
laid them down.” 

' Speaking of the belief of the Roman Ca- 
tholics in the efficacy of the performance of 
Masses being benefits to the community, Lord 
Justice Holmes says (at p. 286) :— 

“A temporal Court in Ireland, having no authority 
to decide for itself whether it was true or not, must 
take as its guide the belief of the Church of which the 
testatrix is a member.” 


I would like here to say that so far as I 
am concerned, I have scarcely ever come across 
a case ina Court in another country bearing 
closer resemblance to facts and contentions of 
a ‘case before our Courts than the case of 
O'Hanlon v. Logue (86) beara to the present 
case. It must be remembered that it is decided 
by the tribunal having the highest jurisdiction 
in a country in which religious matters bear 
remarkable analogy to this country——Ireland 
like India having no established Church, no 
State religion, and where the doctrine of 
superstitious uses has no application. It is 
decided as recently as 1906, its pronounce- 
ments are clear. and emphatic; there is no 
element of doubt ora note of uncertainty in 
the judgments pronounced ; every case of im- 
portance on the subject, ancient or modern, is 
carefully considered and the question before 
the Court finally and definitely settled. Judg- 
ments „such as those pronounced in this case 
must command the respectful attention of 
other Courts deciding similar questions. This 
case alone is sufficient to set at rest all doubts 
and remove all difficulties in the decision of 
this case, and enables me to answer the ques- 


.tion before me— 


“Whether the Trust declared in respect of the 
Government Promissory Notes for 16,000 Rupees men- 
tioned in the plaint are valid,” 


in the affirmative with considerable confi- 


dence, I hold that Trusts and bequests of lands 
,or money—for the purpose of devoting the 
. incomes thereof in perpetuity for the purpose of 
- performing Muktad, Baj, Yejushni and other 


likeceremonies,arevalid “charitable” bequests, 


“and as such exempt from the application of 


a 


the Rule of Law forbidding perpetuities. 
The only other question to be considered 
is as to costs. The plaintiff isa member of 
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the Bar, and ag such he has conducted his 
own case. At the end of the case he intimat- 
ed tome that he does not propose to saddle 
the trust funds with his own fees. This is 
generous of him. I ought here to say that 
throughout the whole case the attitude of the 
plaintiff was most correct. He did not come 
to the Court for the purpose of dividing the 
Trust estate His share in the funds would 
have been so small thatit would not have been 
worth his while troubling about it if hismotive 
had been merely to share in the division of 
the funds. On the very first day the matter 
came on before me,he expressed his perfect 
willingness to have the matter decided against 
him, which, of course I had no power to 
do in the face of the decision in‘ll Bombay 
and in the absence of any materials befere 
me. He came to Court for directions as the 
original Trustees had all died, the ceremonies 
had remained unperformed in the previous 
year, and the income of the funds remained 
unutilized. His single-handed but vigorous 
fight has saved the case from being stigma- 
tised as a one-sided show ora happy-family 
arrangement. He is entitled to his costs ; 
whether he takes them or not it is for him to 
decide. Had the other parties, -excluding 
from this expression, of course, the Advocate- 
General—followed the plaintiff's example as 
1 had hoped they would and offered to bear 
their own costs, the plaintiff's unselfish offer 
would have been most useful. When I gave 
expression to my inclination to give priority 
to the Advocate-General for his costs a most 
acrimonious discussion ensued. Mr. Bahadurji 
vigorously resented the suggestion, and argued 
—I now find correctly—that there is no pre- 
cedent for such an order and that it would 
be a most unusual order to make. Mr. Kanga 
claimed priority for the costs of his clients 
and argued that his clients were Trustees, 
and as such were entitled to have their costs 
paid out of the funds taxed as between attor- 
ney and client. He claimed a lien on the 
funds for his costs. Mr. Kangar clients are 
not Trustees. They are merely the executor 
and executrix of the Will of one of the original 
Trustee and are in exactly the same position 
as the plaintiff who is Administrator ef the 
estate of another original Trustee, and the 
tenth and eleventh defendants, who are ex- 
ecutors of the Will of the third original 
Trustee. That his clients are in possession 


of the Trust property is merely an incident’ 
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due to the fact that their Testator was the last 
of the Trustees to die. This circumstance does 
not alter their position or give them any pre- 
ferential rights over others as to costs. Mr. 
Raikes, the Acting Advocate-General, whom J 
directed to be added as a party, has made a 
successful fight for the Trust and earned the 
gratitude of all those interested in upholding 
the Trust, and I would be extremely sorry 
if his costs are not fully recovered from 
the Trust Funds. I regret I can find- no 
precedent enabling me to give him priority 
as to his costs. The only order under the 
circurnstances, I can make, is that the costs 
of all parties appearing before me be paid out 
of the Trust property—those of the Advocate- 
General being taxed between attorney and 
client. Costs to be taxed as if this Origi- 
nating Summons had been a long cause. 

1 cannot conclude this judgment without 
expressing my sense of obligation to the 
members of the legal profession engaged in 
this case, moat especially to Mr. Bahadurji, 
for the very valuable assistance they have 
rendered to the Court throughout the case. 





MADRAS HIGH COURT. 
URIMINAL Revision Case No. 612 or 1908. 
CRIMINAL Revision PETITION No. 434 or 1908. 

March 15, 1909. 
Present :—Sir Ralph Benson, Judge and 
Mr. Justice Miller. 
In re T. S. SUBRAMANYA ATYAR— 
PETITIONER (AccuseEp). 

Criminal Procedure Code (Aot V of i898), 8. 237-—~ 
Charge of criminal breach of Trest—Cunvictrion for 
oheating. whether sustainable, 

The acoused was charged with criminal breach of 
trust under section 406, I.P C ,in respect of an amount 
deposited with him by complainant as security for 
the due discharge of hia duties as accused’s travelling 
agent. The Magistrate found thataccused misappro- 
priated the security money and convicted him both 
under sections 406 and 420, Indian Penal Code. 

Ileld. that the conviction for the offence of cheat- 
ing, to which the accused was not called on to plead 
and for which the defence evidence would have been 
different, was illegal. 

Facts,—*T he accused who was doing a small 
businass in Madras advertised for travelling 
agents on Rs. 25 per month and travelling 
allowance of Rs. 15 per month on a deposit 
of Rs. 300 as security. The complainant 
accepted ‘one of these agencies, and asked 


‘accused that he might be permitted to deposit 
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the security amount in the Post Office Savings 
Bank, the accused retaining the Pass Book 
with him. Accused did not agree to. this 
arrangement, but demanded and was paid 
by complainant the sum of Rs. 300 to which 
he agreed to pay 6 percent. interest. As his 
salary and travelling bills were not regular- 
ly paid the complainant resigned his appoint- 
ment and asked for the return of the security 
money which was not paid. The Magistrate 
found that at the time when he demanded 
the security accused was not ina position to 
repay it and that he misappropriated its 
amount. He convicted accused under sections 
406 and 420, 1. P. C., and sentenced him to 
three months’ rigorous imprisonment. 

Accused moved the High Court to revise 
the conviction and sentence. 

Dr. S. Stvaminathan and S. Ranganatha 
Atyar, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—We do not think that it was open 
to the Magistrate to convict the accused of 
cheating under section 420, Indian Penal 
Code,as he was not charged with that offence, 
and the defence evidence that would be appro- 
priate in regard to such a charge would be. 
different from that required on a charge of. 
criminal breach of trust under .section 406. 
We set aside the conviction under section 420. 
But we think that there is evidence to sup- 
port the conviction under section 406. No 
doubt the reference to interest or the security 
deposit suggests that the money was intend- 
ed to be available for use by the accused as 
capital, but it is by no means conclusive to 
that effect. Many other circumstances sup- 
port the finding of the Magistrate on a breach 
of trust. We decline to interfere with the 
conviction or with the sentence, which is .a 
lenient one. . ee 

Oonviction upheld. 





MADRAS HIGH COURT. 
Crmimat APPEAL No. 806 or 1908. 
February 23, 1909. 

Present :—Sir Ralph Benson, Judge and 
Mr. Justice Sankaran Nair.. 


In re GIDDIGADU-— APPELLANT. 
Criminal Procedure Coda (Act V of 1898), as, 298, 
2038-—-Charge to Jury— Confession of accu tmplicat- 
tg himself and co-accoused—Absence of direction that 
confession should be corrobgrated— Misdirection, 
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Where a Sessions Judge charged the jury as fol- 
lows :—“It 18 a rule of law that where a person ocon» 
fesses a crime and implicates himself, 1f ho impli- 
cates the persons who have been tried along with him 
to the same extent as he implicates himself, thon if 
you accept his statement as being trae and voluntari- 
ly given ns against himself, you cua sufely accept vb as 
trus as aguinat the other persons,” 

fled, that asthe Judge did not caution the Jury 
that such confession should be corroborated before it 
could be accepted, it amounted to a misdirection. 

7 M. H. O. R. App. 156, Leg. v. Lulugu, 1M. 163, Em- 
press v, Ashootush E uckei butty, 4 O. 483 F B., referred 
to. 

Appeal by the 4th accused against the 
sentence of the Court of Session of the Kaur- 
nool Division in Case No. 48 of the Calen- 
dar for 1908. 

The Public Prosecutor, for the Crown. 

The prisoner was not represented. 

Judgment, —In this case there is absolute- 
ly no evidence against this appellant (the 4th 
accused), except the confessions of his co- 
accused which implicate himself also. The 
Sessions Judge in his charge to the jury ‘has 
instructed them: “itisa rule of law that 
where a person confesses a crime and impli- 
cates himself, if he implicates the persons 
who have been tried along with him to the same 
extent as he implicates himself, then if you 
accept his statement as being true and volun- 
tarily given as against himself, you can safely 
accept tt as true as against the other persons.” 
He gave no caution as to the necessity in such 
a'case for corroboration as against the person 
implicated. Woe think that there was a 
plain misdirection and that it materially pre- 
judiced the arcused. The rule of law is con- 
tained in section 30 of the Indian: Evidence 
Act and it does not go at all so far as the Ses- 
sions Judge states. It merely says, “When 
more persons than one are being tried jointly 
for the same offence and a confession made 
by one of such persons affecting himself and 
some other of such persons is proved, the 
Court may take into consideration such confes- 
sion as against such other person, as well as 
against the person who makes such confes- 

- gion.” , 

The wording of the section shows that 
such a confession is merely to be an element 
in the consideration of all the facts of the 
case, but does not do away with the necessity 
for other evidence. The statement of a co- 
accused is of less probative force than the 
evidence of an accomplice, for it is affected 
by all the inherent weakness of such evidenco, 
and it cannot be tested, as such evidence can, 
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by cross-examination nor is it given under the 
sanction of an oath. Itis a general rule of 
practice, that it is not safe to convict upon 
the uncorroborated evidence of an accomplice 
and the confession of a co-accused is on an 
even lower footing. Conviction on such @ 
confession alone has long been held to be a case 
of “ No evidence and bad in law.” Proceed- 
ings, 24th January 1873 (1), Reg. v. Ambigara 
Hulagu (2), Empress v. Ashootosh Ohuckerbutty 
(8). The Sessions Jadge should have directed 
the jury accordingly and told them acquit the 
4th accused. | 
We set aside his conviction as bad in 
law, and direct that he may be acquitted, 
Conviction set aside. 
X1) 7 M. H.O. R. App. 15. 
2) 1M. 188. 
(3) 40. 488, F. B. . 





CALCUTTA HIGH COURT. 
Criminal Revision No. 1303 or 1908. 
Jannary 14, 1909. 

Present :—Mr. Justice Holmwood and 
Mr Justice Ryves. 
RAMTOHAL DUSADH—<Accusmp~- 
PETITIONER 
versus 

EMPEROR—Oprosrtu-Party. 

Criminal Procedure Code (Act V of 1808), s 421— 
Appeal, heartng of—Practtce im mofuasil— Reasonable 
oppo tumbu of being herd. 

Criminal appeals which are supported by a pleader, 
are in practice in the mofussl admitted without any 
hearing excopt on the question of bail, the only cases 
which are usually dealt with under section 421 of the 
Criminal Procedure Code being jail appeals. 

Therefore, where a pleader was called upon to 
support a Criminal appeal the very moment that he 
filed it: eld, that he did not have a reasonable op- 
portunity of being heardin support of theappeal within 
the meaning of section 421, Criminal Procedure Code, 
and that the order summarily rejecting the appeal 
should be set aside. 

If the Court desires to hear a Criminal appeal 
under section 421 before admitting it, » week's 
notice should be given to the appellant's pleader. 


Mr. Dunne and Babu Gonesh Dutt Singh, for - 


the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

Judgment.—This was a Rul calling 
upon the District Magistrate of Patna 
to show cause, why the order of the Sessions 
Judge summarily rejecting the appeal in 
this case should not be set aside on the 
ground that the vakil, who filed it, had 


not a reasonable opportunity of being heard - 
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in support of the same, inasmuch as he was 
not prepared to argue on the day the petition 
was presented. 

We observe that the Sessions Judge of 
Patna had addressed a letter to the District 
Magistrate on the subject, and this has 
been forwarded to us apparently without a 
eovering letter. This is irregular. No ex- 
planation has been called for from the Sessions 
Judge, and he himself notes that the 
Rule was not issued on the ground that his 
Court did not exercise its discretion wisely. 
The real question in the case is whether the 
appellant had a reasonable opportunity of 
being heard in support of his appeal. 

Now it appears to us, and it is in accord- 
ange with the experience of both of us in 
two different provinces, as regards the practice 
in the mofusstl, that appeals, which are sup- 
ported by a pleader, are in practice admitted 
without any hearing except on the question 
of bail, the only cases; which are usually 
dealt with under section 421 of the Criminal 
Procedure Code, being jail appeals. The 
practice in this Court is to hear every appeal 
nuder section 421, but in this Court the 
parties have ample notice. Every case is ful- 
ly argued on its merits with due time and con- 
sideration. Here, the very moment that a peti- 
tion was filed, the pleader was called upon to 
support the appeal on any or all of the grounds 
upon which it was laid. We do not think 
that this is a reasonable opportunity of being 
heard. Had it been necessary to call upon the 
Crown, according to the universal practice, 
the Crown would have had a week's notice 
and we think the appellants should also have 
the same notice, if the Court desires to hear 
them under section 421 before admitting the 
appeal. 

We, therefore, make the Rule absolute, and 
direct that the pleader should have a farther 
opportunity of being heard after due notice to 
the appellants. 


~ 


Rule made absolute. 
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BOMBAY HIGH COURT. 


CRIMINAL Revisron No. 86 or 1908. 
July 17, 1908. 


Present :—-Sir, Basil Scott, Chief Justice, 
and Mr. Justice Heaton. 


EMPEROR 
TOTIUS 
BABULAL KANATYALAL. 

Penal Code (Act XLV of 1860), 8s, 21 (10), 186 
—Public servat—Olerk an Cess-Collection Depart- 
ment of a District Municipality—Obstruction to public- 
servant, 

A clerk in the Ceas-Collection Department of a 
Municipality, constituted under the Bombay District 
Municipal Act (III Bom. C. 1901), ia a public servant 
with the words of cl. (10) section 21 of the Penal 
Code ; consequently any obstruction offered to him in 
the discharge of his publio functions is an offence 
punishable under section 186 of the Code, 

Reg v. Nantamram, 6 B. H. C.R, Cr. Ca. 64, 
relied upon. 

Application for revision against the convic- 
tion and senténce recorded by the Honorary 


_First Class Magistrate of Ahmedabad 


Mr. L. Shah, for the Accused. 
Mr. M. L. Mehta, for the Complainant. 


Judgment. The accused and his wife were 
living together in a housein Ahmedabad and 
were liable for Rs. 2-1-0. in respect of 
privy-tax for the house they were living 
in under section 82 of Act ITI of 1901. A bill 
for the sum claimed for the tax was presented 
tothe accused although the bill itself 
was made outin the name of his wife. The bill 
not having been paid notice of demand in the 
statutory form prescribed in schedule B was 
served upon the accused, and on his failure 
to pay a warrant was served upon him by the 
complainant Lakshmishankar Maganlal who 
was a clerk iu the cess-collection department 
of the Ahmedabad Municipality. When the 
warrant of attachment was taken to the 
accused for execution according to law the 
accused obstructed the complainant in the 
execution of the warrant. For this he has 
been charged under section 186 of the Indian 
Penal Code and there is no doubt that he is 
guilty if the complainant was the public servant 
executing his duty within the meaning of that 
section of Indian Penal Code. t 

Public servants are defined by the Penal 
Code, section 21 : clause (10) of that section 
includes in the term public servant” every 
officer whose duty it is as such officer to 
receive any property for the secular purpose 
of any taluka or district, 


KISHAN CHAND V, TAJ-UD-DIN. 


We are of opinion that the complainant being 
clerk in the cess-collection department of the 
Municipality falls within the words of clause 
(10), which we have read, and we are sup- 
ported in that conclusion by the judgment of 
this Court delivered in the case of Reg! v. 
Nantamram Uttamram (1). 

We, therefore, think that the conviction 
was right and we dismiss the application. 


Application dismissed. 
(1) 6 B. H. O. R. Cr. Oa G4. 
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PUNJAB CHIEF COURT. 
Sxconp Cryn APPHAL No. 1238 or 1907. 
November 8, 1908. 

Present :—Sir Wiliam Clark, Kr., Chief 
Judge and Mr. Justice Reid. 
KISHAN CHAND-—Dezrenpart— 
APPELLANT 
VETEUB 
TAJ-UD-DIN AND aNOTHER—~PLAINTIFFS— 


RESPONDENTS, 

Punjab Courts Act (XVIL of 18¢4), 8, 40 (1) (a) G) 
Valuation of suit for Redemption cf mortgage—Amount 
decreed by first Courtas due jram mortgagor, seduced 
by Appellate Cowt—Value of suit for purposes of 
second appeal. 

In a sut for redemption of mortgage on payment of 
Ra. 323, the Court of tirst instance found Rs. 1,168 due 
from the mortgagor and made redemption conditional 
on payment of that sum Tho lower appellate 
Court reduced the amount by Re 664. Both Courta 
included in tho amount due Rs. 280-12-9 as cost 
of repairs of the mortgaged premises, On defendant’s 
second appeal to tho Chief Court it was objected 
that the value of the suit was less than Ra 1,000 and 
consequently a further appeal did not lie - 

Held, that tho valuo of suit for the purposes of 
further appeal was the amount found duo from tho 
mortgagor in tho Court of first instance, as a sum 
exceeding Rs 1,000 was decreed by the Court of first 
instance as payable on redemption and wasinvolved in 
the appellate decree, a further appeal lay as of right 
to the Chief Court. 

The words ‘claim to a question respecting’ in s. 40 
(1) @ (t of tho Punjab Courts Act ara very com- 
prehensive and should not be lightly construed 
against the right of appeal. Ghulam Ghaus v. Nabi 
Bakhsh, 24 P. R. 1908, F B, referred to. 

Muhammad Khan v Ashak Muhammad Khan, 1€6 
P. R. 1805; Bhag Mal v. Mohra, 169 P. R. 1888; 
Vasudeva v. Madhara, 16 M 826, not apphed. 

The amount deoreed for repairs ıs ag much part of 
the money payable before redemption as is the actual 
mortgage money due, and cannot, therefore, be 
excluded from the jurisdictional value of tho appeal. 

Bhag v. Ghasita Mal, 65 P B. 1890, followed. 

Muhammad Afzal Khan v. Nand Lal, 19 P. R. 1908, 
F. B.; 38 P. W.R.1908; Abdur Rahman v, Chirag Din, 
16 P. R. 1908, F. B.; 73 P. W. R. 1907; Baluant Singh 
v, Ram Das, 28 P. R. 1908; 41 P. W, R. 1908, referred 
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to. Zamorin of Calicut v. Narayana, b M. 284, CF. B.) 
not applied. 


Second appeal from the decree of S. W. 
Gracey, Esquire, Divisional Judge, Amritsar 
Division. datad the 27th August 1907. 

Messrs. Sham Lal and Kanhaya Lal, for the 
Appellant. 

Mr. Muhammad Shafi, for the Respondents. 

Judgment—Counsel for respondents ob- 
jected that the value of the suit was less than 
Rs. 1,000 and that the decree of the lower 
appellate Court did not involve directly some 
claim to, or question respecting, property of 
like value, and that a further appeal conse- 
quently did not lie. 

He cited Ghulam Ghausv. Nabi Bukhsh (1), 
page 76—77, Muhammad Khan v. Ashak 
Muhammad Khan (2), Bhag Mal v. Mohra €3), 
Civil Revision No. 291 of 1903, unreported, 
Zamorin of Calicut v. Surya Narayana Bliatta 
(4) and Vesudeva v. Madhava (5). 

The suit was for redemption on payment of 
Rs. 823. The Court of first instance found 
Rs. 1,168 due by the moitgugor and made 
redemption conditional on payment of that 
sum. 

The lower appellate Court deducted 
Rs. 564, consisting mainly of-money due 
under a bond, subsequent to the mortgage, 
and interest on that bond. Both Courts 
included in the amount due Rs. 280-12-9 cost of 
repairs of the mortgaged premises, and 
excluded Rs. 425 claimed as interest thereon. 

Ghulam Ghaus v. Nabi Bakhsh (1) is against 
the objector. It was held that the words 
“claim to or question respecting ” in section 
40 (1) (a) @) of the Courts Act are very 
comprehensive and not to be lightly construed 
against the right of appeal. and that the 
decree under appeal, and not the amount by 
which the appellant wishes the pre-emption 
price to be increased or reduced, has to be 
considered. We are unable to give effect to 
the contention that, becausethe lower appel- 
Jate Court reduced the sum payable on re- 
demption to Rs, 604, that ıs the value of tho 
property involved in the decree. The fact 
that the decree of the lower appallate Court 
superseded ihe decree of the Court of first 
instance. which the appellant soukht to 
restore, does not alter the fact that a sum 
exceeding Rs. 1,000 was decreed by the 


Court of first instance as payable on re- 
(1) 24 P. R , 1908, F. B. (2) 106 P. R, 1895, F. B 
(3) 169 P R , 1888. (4) 5 M. 284, F. B, 

(5) 16 M. 826. 
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demption and is involved in the appellate 
decree. i | 

Muhammad Khan v. Ashak Muhammad 
Khan (2) does not help tho appellant, as the 
section construed therein was section 39, 
which qifers materially in its language from 
section 40 (1) (a). 

In Bhag Mal v. Mohra (3) both Courts 
below had found that the mortgage-monoy 
due was Rs. 300, the sum apecified in the 
plaint, and it was held that the defendant’s 
plea, that Rs. 3,000 were due, did not give 
him a further appeal. The ruling obviously 
does not help the objector. 

In the Madras case Turner, C. J., and 
Muttusami Ayyar, J., differed from three 
other Judges composing the Full Bench, who 
held that the value of improvements was 
not to be calculated in ascertaining the value 
of the subject-matter of the. suit under sec- 
tien 12 of the Madras Courts Act, and no 
attempt has been made to show that the 
language of that section was similar to the 
language of the section now under discussion. 
The case of Vasudeva v. Madhava (5) does not 
help the objector, the decree of the Court of 
first instance having confirmed the allegation 
in the plaint that a sum within the appellate 
jurisdiction of the lower appellate Court 
was due on redemption. 

Civil Revision No. 221 of 1903 does not 
help the objector. Tt was held therein that 
there was nothing to show that the value of 
the land, of which redemption was songht, 


exceeded the amount payable on redemption,’ 


the case not being one to which the artificial 
valuation of 30 years’ Government revenue 
was applicable. 

We have no hesitation in overruling that 
part of the objection which is: based onthe 
contention that the amount decréed for 
repairs cannot be included in the jurisdic- 
tional value ofthe appeal. That amount is as 
much part of the money payable before redemp- 
tion as is the actual mortgage consideration 
_ due and is, therefore, involved in the decree, 
Bhag v. Ghasita Mal (6) is directly in point. 
Muhamad Afzal Khan v. Nand Lal (7), 
Abdur Rahman v. Oharag Din (8) and Balwant 
Singh v. Ram Das (9) are against the 
objector. 


(6) 65 P. R., 1880. i 


(7) 16 P. R., 1908; 73 P. W. R. 1907, F. B 
(8) 19 P. R., 1908; 38 P. W. R 1908, F. B 
P. W. R. 1908. 


(9) 28 P, R., 1908, 41 
r 
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The objection is overruled. 
On the merits we find no forco in the 
appeal. * # * * 
kad k t * 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
REGULAR Cryin APPRAL No. 506 or 1907. 
e Marcu 30, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 


JANAKDHARI LAL—Durexparr No. 7— 
APPELLANT 
versus 
MOHANT GOSSAIN LAL BHAYA 
GAY WAL-—PLAINTIFF—RESPONDENT, 

Public Demands Recovery Act (IB. C. of 1895%, 
es. 12 and 15—Certiicate properly made, but subse- 
quently satiafied—Sale under satiafied certificate 
vord—-Swit marmtamable to eet aside such sale. 

Section 12 of the Public Demands Reoovery Act 
applies only when the judgment-debtor is in a posi- 
tion to prove that there wore no arrears due from him 
when tho certificate was made, or that a smaller 
amount was due; and soction 15 entitles him to main- 
tain an action for cancellation or modification of the 
certificate, and n certificate cannot be cancelled or 
modified because the demand has been subsequently 
satisfied. 

Therefore, neither section applies when the judg- 
ment-debtor admits that the cortificate was rightly 
made, but alleges that the sale was held without 
jurisdiction, , because the amount due under tho 
certificate had been paid before the sale was held. 
And a suit is maintainable in the Civil Court for 
setting aside the sale on that ground, without recourse 
to the procedure provided in that Act. 

Balkıshen Das v Simpson, 25 C. 888, Byunath v. 
Lala Seetul Perahad, 10 W. R. 66 F. B, Harkkoo Singh 
v. Bunadhur Singh, 25 C. 876, followed. 

A sale held in execution of a satisfied certihcato 
issued under the Public Demands Recovery Act, is 
absolutely void even though such satisfaction has not 
been notified to the Court issning the certificate and 
the property has passed into the hands of an innocent 
purchaser. 

A certificate officer has authority to sell only ao long 
as the certificate remains unpaid, and a duty is cast 
upon him by the law to enter satisfaction as soon as 
payment has been made. 

Gujraj v. Secretary of State, 17 O. 414, Muhammad 
Abdul Hye v. Gajraj, L. R 20T. A. 70; 20 C.826, 
followod. 

Jan Ali v. Jan Alii 1 B L.R, 66A C; 10W. R. 
154; Dowen v. Erans (1848) 2 H. L. O. 287, 
Tommey v. White, 3 H. L.C. 40 (1850), Beanreg v. 
New Orlcans, 18 Howard 497, Grignon v, Astor, 2 
Howard 219, referred to. 

Rewa Mahton y. Ram Kishen Singh, L.R.18 I A. 
108, 14 © 18, Mothura Mohun v. Akhoy Kumar, 15 
C. 557 and Fellappa v. Mamchandra, 21 B. 463, 

distinguished. ' 


` 
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Appeal from the decree of the Sub-Judge 
of Gya, dated August 17/1907. 

Babus Uniakali Mukherji and Kulwant 
Sahay, for the Appellant. 

Babu Prokash Chandra Sarkar, 
Respondent. 

Judgméat.—The subject matter of the 
litigation ont vf which the present appeal 
arises is Muuzah Raghunathpur in the 
District of Gya. The plaintiff respondent 
commenced the action for declawation that the 
sale of the Mauzah held by the Collector 
under the Public Demands Recovery Act 
1895, is a nullity, and for recovery of 
possession of the property from the 
purchaser. It appears that on the 26th July 
1905, the Collector made a certificate for 
recovery of Rs.-15 anna l as arrears of 
Road Cess for the June kist of that year. 

The plaintiff deposited in the Treasury 
two days later the entire amount due. This 
fact, however, was overlooked, and a notice 
under section 10 of the Public Demands Re- 
covery Act of 1895 was served on the 27th 
August on the basis of the certificate previ- 
ously made. The property, which is now 
valued at Rs. 6,000 was sold on the 18th 
December following, and was purchased by 
Sheo Sahai Lal for Rs. 100. The sale was 
confirmed on the 20th February 1906, and 
the purchaser on the 28th June 1906, 
transferred the property for Rs. 500 to Janak 
Dhari Lal. On the 2nd January 1907, the 
plaintiff commenced the present action for 
declaration of his title and for recovery of 
possession. He joined the Secretary of State 
for India in Council os the first defendant, 
” Sheo Sahai Lal, the purchaser of ihe certifi- 
cate sale as a second defendant, some 
Mokararidars as the third, fourth, fifth, and 
sixth defendants, and the transfereo from the 
auction purchaser as the seventh defendant. 
Theclaim was resisted by theseventh defendant 
alone, substantially, onthe ground that arrears 
of Cesses were due, that the sale had been 
rightly held, and that, in any event, it could 
not be set aside, as against a bona fide pur- 
chaser for value without notice. The 
Subordinate Judge in the Court below found 
that the certificate was as a matter of fact 
made, not on the 26th July 1905, but on the 
llth August, on which date an entry was 
made in the order sheet initiating the certi- 
ficate proceedings. He concluded, therefore. 
that on the date on which the certificate was 
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made there were no arrenrs due, and that, 
consequently, the Collector had no jurisdic- 
tion either to issue a certificate or to cxecute 
it. In this view, he set aside the sale and 
made a decree in favour of the plaintiff w hich 
entitled him to recover possession. The 
seventh defendant has now appealed to this 
Court, and, on his behalf, it had been 
contended, jirst that the certificate was 
made on the 26th July 1905, and not on the 
llth August, as held by the Subordinate 
Judge, secondly, that the only remedy of the 
plaintiff was by preceedings under sections 12 


“and 15 of the Public Demands Recovery Act, 
and thirdly that even if a regular suit is held e 


to be maintainable, the plaintiff is not en- 
titled to any relief on the ground that the 
sale took place on the basis of a satisfied 
certificate. č 

As regards the first ground taken on behalf 
of the appellant, we are satisfied that the 
view taken by the Srbcrdinate Judge is 
erroneous. The copy of the certificate on the 
record shows that it was initialled by the 
certificate officer on the 26th July, and there 
is no foundation for the speculation of the 
Subordinate Judge that tho entry of the date 
was subsequent to the actual making and 
signature of the certificate. It is perfectly 
time that the date is not entered in thd 
space provided in the printed form for that 
purpose, noristhe amount due mentioned 
in the place where it ought to have been made. 
But, these defects do not, by themselves, 


- afford any basis for sugpicion,that the certi- 


ficate was subsequently made and deliberately 
antedated. We must consequently hold that 
the certificate was made on the 26th 
July 1905. 

The second ground taken on behalf of the 
appellant raises the question as to the reme- 
dies open to the plaintiff after the certificate 
bad been made. It is argued on behalf of the 
appellant that the sole remedy of the plaintiff 
was to file a petition of objection to the certifi- 
cate under section 12 of the Public Demands 
Recovery Act, and, if he was defeated on 
such an application, he might institate a suit 
in the Civil Court under section 15. In our 
opinion, there is no foundation for this” con- 
tention. Section 12 contemplates a case in 
which an objection is taken that the judg- 
ment-debtor is not Hable to pay the whole or 


any part of the amount for which the certifi- , 


cate has been made and filed against him. Sec. 


a 
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tion 13 provides, that the certifitate officer may 
set aside, modify or vary the certificate if the 
petitioner establishes his denial of liability. 
It is manifest that the procedure provided in 
section 12 is open only when the judgment- 
debtor is in a position to allege and prove 
that there were no arrears due from him at 
tho time when the certificate was made, or 
that a smaller amount than the one in respect 
of which the certificate was made was due. 
Section 12 has no application when the judg- 
ment-debtor admits that the certificate was 
rightly made, but alleges that the amount 
of arrears has been subseqnently paid. Section 
15 has precisely the same scope, and entitles 
the judgment-debtor to maintain an action for 
cancellation or modification of the certificate. 
A certificate which has been properly made for 
arrears actually due cannot be cancelled or mo- 
dified, because the demand has been subsequent- 
ly satisfied. This, we think, is rengonably plain 
from section 17, sub-section (1), which pro- 
vides that no certificate duly, made shall be 
cancelled by a Civil Court, otherwise than on 
the ground that the amount stated in the 
certificate was actually paid and discharged 
before the making of such certificate or that 
no part of the amount stated in the certificate 
‘was due by the judement-debtor underthe cer- 
tificdte. In other words, a certificate can be 
cancelled only on the ground that the amount 
stated was either never due, or, if due, had 
been paid before the certificate was made. 
Sections 12 and 15, therefore, have obviously 
no application to the circnmstances of the 
present litigation, in which the contention of 
the plaintiff is, not that the certificate was 
improperly made, but that the sale was held 
without jurisdiction because the amount due 
under the certificate had been paid before 
the sale wag held. We must, therefore, 
overrule the objection of the appellant that 
the sole remedy of the plaintiff was by an 
application under section 12, or by a suit 
under section 15. In the view we take, 
neither of these courses was open to the 
plaintiff. It is, therefore, unnecessary to con- 
sider whether, if either of these courses had 
been open to tho plaintiff, that could have 
been rightly treated as his exclusive remedy. 
The decision of their Lordships of the Judicial 
Committee in Balkishen Das v. Simpson (1) as 
also the earlier decisions of this Court in 
Byjnath v. Lalla Seetul Pershad (2) and Harkhoo 
(1) 250. 833, (2) 10 W. R. 66 F.B.; 2 B.L.R. 1 F.B, 
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Ringh v. Bunsidhur Singh (8) tend to support 
the proposition that if circumstances are estab- 
lished which show that the sale has been 
held without jurisdiction, the sale cannot be 
rightly treated as one made under the pro- 
visions of the Act, and may, consequently 
be challenged by a civil suit without recourse 
to the procedure provided in the Act, in 
other words, in a case of this description as 
there is no fonndation for the exercise of 
jurisdiction bY the revenue authority, the 
person injoviously affected is not deprived 
of his remedy by recourse to the ordinary 
law. As we have already indicated, however, 
in the case before us, the plaintiff was not 
entitled to proceed under either section 12 or 
section 15 of the Public Demands Recovery 
Act. The second ground urgéd on behalf of the 
appellant cannot, therefore, be supported 

The third and last ground taken on behalf 
of the appellant raises a question of some 
nicety, namely, whether, when a sale has been 
held by a Collector under the Public Demands 
Recovery Act although the amount due 
under the certificate has been previously 
deposited in the Treasury, the sale is mali 
and vord even as against a bona fide purchas- 
er for value withont notice. It has been 
strenuously contended by the learned vakil 
for the appellant that the sale cannot be set 
aside and he has placed reliance upon the 
cases of Rewa Mahton v. Ram Kishen Singh 
(4) ; Mothura Mohun Ghose Mondal v. Akhoy 
Kumar Mitter (5); Yellappa v. Ramchandra 
(6) the substance of his argument is that 
as soon as a certificate has been properly 
made, the certificate has upon the authority 
of the decision in Purna Chandra Chatterji v. 
Dinabandhu Mukerjee (7) the same force and 
effect, to all intents and purposes, as a 
final decree of a Civil Court, and that a pur- 
chaser in execution of a satisfied decree 
of a Civil Court is not liable to have the sale 
cancelled, if he is a bona fide purchaser for 
value without notice. This argument raises 
two questions of considerable importance, viz., 
first as to the precise effect of a. sale in exe- 
cution of a decree of a Civil Court which has 
been satisfied before the sale takes place, and 
secondly whether the rale applicable to sales 
in execution of decrees of a Civil Conrt 


governs in this matter sales under the Publie 
(3) 25 O. 876. 
(4) L R.13 T. A. 106; 140. 18. 
(5) 15 C. 557. (6) 21 B. 468. 
(7) 84.0, 811. 
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Demands Recovery Act. Now, so far as the 
first of these two questions is concerned, 
it is clear that the proposition for which the 
appellant contends is too broadly stated 
and is not supported by the authorities upon 
which reliance is placed. It is perfectly 
true that so far as a sale in execution of 
a money decree is concerned, the reversal of 
the decree subsequent to the sale does not 
affect its validity, if the purchaser at the 
execution sale is a person other #hanthe decree- 
holder himself. This principle was affirmed 
by Sir Barnes Peacock in Jan Ali v. Jan Ald 
_Chowdhry (8) to the case of sales in execu- 
tion of ex parte decrees which are subsequently 
vacated and was then applied to cases of 
sales in execution of decrees which are sub- 
sequently reversed on appeal, Zatn-ul-Abdin v. 
Muhammed Asghar Ali (9); Dorasami Ayyar 
Anasami Ayyar (10); .Chandan Singh v. 
Ramdeni Singh (11) ; Set Umedmal v. Srinath 
Ray (12). Tt has also been ruled that there is 
no real distinction in this respect between 
an auction purchaser at a sale in execution 
of a money decree and an auction purchaser 
at a sale in execution of a mortgage decree 
Mukhoda Dassi v. Gopal Ohundar Dutt (18) ; 
Shiclal Bhagvan v. Shambhu Pershad (14). 
The principle is based upon weighty rea- 
sons explained by Lord Revesdale in Bennet v. 
Hamill (15) in which that learned Judge 
pointed out that a purchaser has a right to 
presume that the Court has taken the steps 
necessary to investigate the rights of the 
parties, and that on that investigation, it 
has properly decreed a sale, see also Bowen 
v. Evans (16), where Sir Edward Sugden 
observed that it was of the greatest import- 
ance that sales mnde on the authority of the 
Court should ‘not be lightly set aside. The 
principle in question was affirmed by the 
House of Lords in Bowen v. Hvans (17) and 
Tommey v. White (18) and by the Supreme 
Court of the United States in Beunreg v. 
New Orleans (19) and Grignon vw. Astor 
(20). We do not refer to these deci- 


sions as authorities in any way binding 
(8) 1 B. L. R. 66 A. 0.; 10 W RB. 154. 
(9) L. R. I5 TA 19; 10 A. 168. 


+ (10) 28 M. 308. (il) 31 C 499. 
(12) 27 0. 810. (13) ‘26 0.784, 
(14) 29 B. 435. 

(15) 2 Sch. & Lef. 566 (1806). 


on 1 Jones and Latoncho 178, at p. 259 (1844), 
17) 2 H. D. O. 257. 
(18) 8 H. L. C: 49 (1850). 


(19) 18 Howard 497. (20) 2 Howard 219, 
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upon this Court, but simply as indicating 
that the doctrine that the reversal or modi- 
fication of a judgment does not invalidate the 
sale, nor divest the title of a purchaser is 
based upon the perfectly intelligible principle 
that a purchaser at a judicial sale is not 
compelled to go behind the judgment or 
decree and investigate the facts upon which 
it was rendered. The question, however, still 
remains whether a sale in execntion of a 
judgment which has been satisfied, insofar 
as a bona fidé=purchaser without notice is 
concerned, is entitled to be placed in tlie 
same category as a sale in execution of a 
decree which was in existence and full force, 
at the time of the sale but is subsequently 
reversed. It is manifest that upon prin- 
ciple, there is a substantial difference between 
the two classes of cases. In the first class of 
cases, there is a subsisting judgment which 
it is the duty of the Court to execute, but 
which is subsequently set aside because made 
ea parte or reversed on appeal because erro- 
neous on the merits. Inthe second class of 
cases, there is not at the time of the sale 
an unsatisfied decree which it isthe duty of, 
the Court io execute. This fundamental dis- 
tinction between the two classes of cases 
has led to considerable divergence of judi- 
cigl opinion upon the matter. In the case of 
Rewa Makton v. Ram Kishen Singh (4), two 
persons A and B held cross-decrees against 
each other. A, who held a decree for the 
smaller sum, took ont execution wherens 
under the law B alone ought to have taken 
out execution for the difference of the sums 
due under the decrees, Under these cir- 
cumstances their Lordships of the Judicial 
Committee held that, although the sale was 
irregular the title of the execution purchaser, 
who was o stranger to the proceedings, was 
not affected, Their Lordships went on to 
observe as follows: “A purchaser under a 
sale in execution is not bound to enquire 
whether the judgment-debtor had a cross- 
judgment of a higher amount, any more 
than he would be bound in an ordinary case 
to enquire whether a judgment apon which 
an'execution issues has been satisfied or not, 
These are questions to be determined* by the 
Court issuing the execution. To hold that 
the purchaser at a sale in execution is 
bound to enquire into such matters wonld 
throw a great impediment in the way of 
purchases under executions. If the Court 


has | jurisdiction, 


had ample 


1 vet 
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a purchas&r is no more 
bound to enquire into the correctness of an 
order for execution than he is as to the cof- 
rectness of the judgment upon which the 
execution issues.” No doubt, the principle 
thus enunciated, taken apart from the cir- 
cumstances of the case in which the rule 
was laid down, may be treated as of the 


widest possible application, but it must not 


be overlooked that in an earlier part of 
the judgment, their Lordships had pointed 
out that both the cross-decrees had not been 
brought before the Court for execution and 
consequently there was nothing to prevent 
A, the holder of the decree for the smaller 
sum, from taking ont execution of his decree 
under section 246 of the Code of Civil 
Procedure of 1877. The Court, therefore, 
jurisdiction to execute the 
decree at the instance of A, and if the 
Court had jurisdiction, no question could 
arise as to the propriety of the sale. The ob- 
servations of the Judicial Committee, how- 
ever, have been treated in subsequent cases 
as capable of general application. Thus in 
Mothura Mohun v. Akhoy Kumar (5), and 
Yelleppa v. Ramchandra (6), it was ruled 
that where a person—a stranger to the pro- 
ceedings,-purchases property bona fide at 
an execution sale, his purchase cannot be 
invalidated on the ground that the decree 
had already been satisfied out of Court at 
the time the sale was held. This decision 
may be justified on the ground that as satis- 
faction had not been certified to the Court, 
the decree remained, so far as the Court was 
concerned, an unsatisfied decree capable of 
execution, and the Court had consequently ju- 
risdiction to execute it. The cases relied on 
by the learned vakil for the appellant do not, 
therefore, support the broad contention that, 
when a sale takes place in execution of a 
decree which has been satisfied, and the pro- 
perty of the judgment-debtor passes into the 
hands of a bona fide purchaser for value with- 
out notice, the sale cannot under any circum- 
stances be set aside. The cases relied upon 
are at bêst authorities for the proposition 
that fhe sale cannot be set aside, if the 
satisfaction of the decree has not been certi- 
fied tothe Court; but even upon this point, 
there has been some divergence of judicial 
opinion. For instance, in the case of Pat Dasi 


. v. Sharup Ohand Mala (21), it appears to have 


` (21) 14.0, 376, 
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been assumed as obvious that as the decree in 
execution of which the sale took place had been 
satisfied before the sale, the purchaser, though 
a stranger to the proceedings did not acquire 
any valid title. [see also Ram Gopal Aditya Deb 
v. Ragan Sudagar (22)]. Again, the decision of 
their Lordships of the Judicial Committee in 
Ganga Pershad Sahu v. Gopal Singh (23) may. 
lend some apparent support to this view 
In that case the decree-holder and judgment- 
debtor had abreed to a postponement of the 
sale, but the joint petition of the parties was by 
an error presented to the wrong Court, with 
the result that the sale took place. This 
Court set aside the sale on the anthority of 
Rajmohun Gossain v. Gourmohun Gossain (24) 
and this decision was subsequently affirmed in 
appeal by the Judicial Committee. No 
doubt, in that case, the decree-holder him- 
self was the purchaser, but no reference is 
made to this circumstance as the fonndation 
of the judgment. In any event, it is clear 
that there is no autho®ity in our Courts in 
support of the proposition that when a decree 
has been satisfied, and the satisfaction has 
been certified to the Court, a sale held in 
execution of the satisfied decree passes to the 
purchaser an indefeasible title, because he 
is a stranger to the proceedings. The 


‘nearest case in the English Courts is the 


decision of Lord Hardwick in Jeanesv. Wilkins 
(25). In that case, a creditor had the body 
of his debtor seized in execution under a 
“ capias ad satisfaciendum,” during the con- 
tinnance thereof, the Sheriff sued out a writ 
of fiertfactas and levied on a leasehold of 
99 years. The question arose, whether the 
sale could be avoided, onthe ground that dur- 
ing the existence of the capias ad-satisfaci- 
endum and the person in custody, a fierifactas 
ought not to have been taken ont. Lord 
Hardwick ruled that the fierifacias could not 
be treated as void, that although it was 
irregular, it was sufficient to indemnify the 
Sheriff, so that he might justify in an action 
of trespass, and that consequently, the pur- 
chaser under the Sheriff gained a good title 
notwithstanding the writ might be after- 
wards set aside. This is an express authority 
in favour ‘of the view that when a Sheriff 
holds a sale without notice that the defenil- 


(22 BO L. J. 48. 

(28) L R. 111. A 284; 11 C. 136.4 
(24) 8 M. 1. A. 91; 4 W. R. 47 B.C 
(25) 1 Vos, Sew 195 (1749), 4 
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ant in execution was then in custody ona 
capias ad satisfaciendum, tho sale passes a 
good title to a stranger purchaser. If, there- 
fore, there is no difference between a satis- 
faction of a judgment in fact by the pay- 
ment of money and a satisfaction in law 
by taking the defendant in custody on a 
capias ad satisfaciendum, it follows, that a 
sale held on the basis of a satisfied judgment 
when the satisfaction Fas not þeen certified 
to the Court is not void. The question has 
also been much debated in the American 
Courts, and the preponderance of authority 
there is in favour of the view that a sale 
under a satisfied judgment is void, oven 
though such satisfaction has not been noti- 
fied to the Court, and the property has pass- 
ed into the hands of an innocent purchaser. 
The leading decisions on the point will be 
found collected in Kleber on Void Judicial 
and Execution Sales, sections 262, 263 and 
289; Freeman on Judgments, section 480; 
Freeman on Executfdn, sections 19 and “20, 
and Freeman on Void Judicial Sales, section 
7 A and section 28, note 4, where it is 
pointed out that a sale under a satisfied 
judgment is affirmed to be void in Wood v. 
Oolvin (26), Doe v. Jugersoll (27) and Mur- 
rell v. Roberts (28), where as such a sale is 
upheld in favour of innocent purchasers 


in Boren v. McGeehee (29), Van Oampar 


v. Suyder (80), Hoffman v. Strohecker (81) 
and Reed v. Austin (32). The ground in 
support of the view that the sale on the 
basis of a satisfied judgment is void is thus 
put in Craft v. Merrill (38). “The judgment 
was the sole foundation of the Sheriff’s 
power to sell and convey the premises; and 
if the judgment was paid when he undertook 
to sell and convey, his power was at an end, 
and all his acts were without authority and 
void; the purchaser under a power is 
chargeable with notice, if the power does 
not exist, and purchases at his peril.” In 
another case where after full satisfaction of 
a decree by a sale of part of the property 
of the judgment-debtor execution was again 
taken out and a sale held Durette v. Biggs, 
(34), the Qourt observed:—“ When an exe- 
cution has performed its office by extract- 


26) 2 Hill 566. (27) 11 8. & M. 248, 
28) 11 Tred. 424, (29) 6 Port 492. 
30) 3 How 68. (31) 7 Watts 86. 


(32) 9 Missouri 722. 
(34) 47 Missouri 360, 


(38) 14 N, Y. 456. 
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ing full satisfaction from a portion of the 
debtor’s property, it cannot klave sufficient 
life and vigour to deprive him of the re- 
sidue and transfer the title from him to 
another.” The ground in support of the con- 
trary view that a sale on the basis of a 
satisfied judgment cannot be set asideasagainst 
a purchaser for value with out notice is thus 
emphatically putin Mason v . Vance (35), “An, 
execution regular on its face, based upon a 
judgment equally regular and apparently in 
full force, must be regarded as a regular 
execution; that, while a regular execntion 
may be voidable it cannot be void; that it 
must operate as 
officers entrusted with its execution; and 
finally, that it cannot be the means of en- 
suring innocent purchasers, when nothing 
exists to warn them that the foundation on 
which it apparently vests has in fact been 


_swept away.” But amidst this diversity of judi- 


cial opinion there is unanimity upon one point, 
namely, that when a sale has taken place 
on the basis of a satisfied judgment, the satis- 
faction of which has been certified to the 
Court, the sale is void and ineffectual to 
pass any title even to a bona fide purchaser for 
value without notice. This proposition is suffi- 
cient forthe determination of the rights of the 
parties in the case now before the Court. 
But the second question which calls for 
decision is, whether these principles are 
applicable to cases of sales under the Public 
Demands Recovery Act. Here the form of 
the notice prescribed by the Act to be issned 
to the judgment-debtor under section 10, 
expressly states that the certificate is to be 
executed unless the amountis paid into the 
office of the Collector. Section 26 of the 
Act further provides that: in the event of 
payment, the certificate officer shall cause 
satisfaction to ba entered upon the certificate, 
as also in the Register of certificates kept 
under section 24. From these statutory pro- 
visions, it is manifest that the certificate 
officer has authority to sell only so long as 
the certificate remains unpaid, and that a 
duty is cast upon him by the law to enter 
satisfaction as soon as payment has been 
made. In these circumstances, can it be con- 
tended upon any intelligible principle that 
a sale may be upheld as valid though it has 
been held in execution of a certificate which 
has been duly satisfied P In our opinion; 
(3 ) 1 Sweed 178; 60 Am, Deo. 144, 


a 


a sufficient justification to” 


Vol. 1] 
ABDUL KHAN V. HAJI SHAH. , 


such a view cannot possibly be supported. 
The Secretary of State is thé decree-holder 
under the Att, and the Collector is autho- 
rised to execute the certificate on his behalf. 
If » payment is made into the Treasury 
sufficient to satisfy the demand it is difficult 
toappreciate upon what principle it can be 
seriously contended that the sale is merely 
irregular and not void, because held entirely 
without statutory authority. In this view, 
we are supported by the decision of this 
Oourt in Gujraj Sahat vw. Secretary of State 
(36), where Mr. Justice Pigot ruled on the 
authority of the cases of Abdool Hye v. Nawab 
Raj (87) and Mohun Ram Jha v. Baboo Shib 
* Dutt (38), that a sale in execution’ of a satisfied 
certificate is absolutely void. When the matter 
wag, taken on appeal before the Judicial 
Committee, Mahomed Abdul Hat v. Gujraj Sahat 
. (89), this view was expressly affirmed. Their 
Lordships observed as follows: “ Upon the 
arrear being paid into the Treasury, it be- 
came the statutory duty of the Collector to 
enter satisfaction upon the certificate under 
his hand and signature which he failed to do. 
The appellant argued that there being no 
such entry upon the certificate, his pur- 
chase of that date was valid. It would be 
a singular result if a Collector’s neglect of 
his statutory duty gave him statutory power 
to sell in execution the property of a 
person who. owed nothing to the Government. 
That such was not the intention of the 
legislature is abundantly clear. By the 
terms of the notice served upon the judg- 
ment-debtor, along with a copy of the cer- 
tificate, all that the debtor is required to 
do in order to prevent execution- of the 
certificate, is to pay the amount of arrears 
demanded into the office of the Collector.” 
These observations upon the provisions of 
the Public Demands Recovery Act of 1880 
are in our opinion, equally applicable to 
the Act of 1895. The third ground taken on 
behalf of the appellant must consequently be 
everruled. 

The learned vakil for the appellant finally 
argued that this was a case of great hard- 
ship on his client—a purchaser from an 
innocent purchaser at a (Government sale. 
With--reference to this argument, itis suf- 

(86) 17 ©. 414. 
(87) If Suppl B. L. R. 911 F. B ; 9 W. R. 196, 


a 8 B. L. R. 280; 17 W, R. 21. 
39) L. R. 20 I. A. 70; 200, 826, 
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ficient to refer to the weighty observations of 
Mr. Justice Pigot in his judgment in the case 
of Baijnath Sahai v. Ramgat Singh (40), which 
was subsequently affirmed by their Lord- 
ships of the Judicial Committee Baijnath 
Sahat v, Ramgat Singh (41) :—" If consider- 
ations of hardship could affect our decision, 
we should still say there were none in this 
case, The defendant with his eyes open 
made a speculative purchase of a valuable 
estate for ngxt to nothing, getting it at 
that price, as we have no doubt, because 
no one would buy aba sale surrounded with- 
circumstances of such a doubtful character. 
If he had succeeded, as he very nearly did, 
he would have made a very good thing in- 
deed. Heran the chance of some loss, or 
enormous profit. He must abide by the 
result.” 

The result, therefore, is that the decree 
of the Court below must be affirmed, and 
this appeal dismissed. There will be no 
order for costs as the learned vakil for the 
respondent intimated tothe Court that he 
had no instructions to defend the appeal.- 


Appeal dismissed. 
(40) 60. L. J. 687. 7 
(41) 28 0. 776. 





PUNJAB CHIEF COURT. 
Second Civit Arrear No. 1449 oF 1907. 
October 30, 31, 1908. 
Present — Mr. Justice Kensington and 
Mr. Justico Shah Din. 
ABDUL KHAN AND OTHERS— PLAINTIFPS— 
APPELLANTS 
VETEUS 
HAJI SHAH AND orasrs—Derenpants— 
RESPONDENTS. 

Punjab Pre-emption Act (II of 1905)—Punjab Fron- 
tier Regulation (No. IV of 1887), 8a, 10, 12—Resolution of 
Jirga prohibiting member of particular ti ibe from acquir- 
tng land in certain locality—Reference to Jirga not 
originating from definite dtapute—Non-compliance with 
provisions of +. 10 of the Regulation—Hffect of Resolu- 
tion on Punjab Pre-emption Law—Jurisdiction of Cw 
Court, when ousted—Suit for pre-emption— Failure to 
pay pre-emptive price within the period fixed in decree, 
affect of Subsequent compromtac, validity of. 

1. Where in a previous dispute the Full Tumandar 
Jirga of Dern Ghazi Khan under Frontier Crimes Regu- 
lation No. IV of 1887 passed a Resolution to the effect 
that the persons of one Biloch Tuman should not be al- 
lowed to purchase land in the territory of another 
Tuman, but the reference to the Jirga had neither origi- 
nated in a definite dispute of a character mentioned 
in section 10 of the Regulation nor had any action 
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been taken by the Deputy Commissioner undor any of 
the clauses of sub-section 3 of that section ; 

Held, that the Resolution is nothing more than an 
authoritative statement of a general custom and 
cannot either override, or dobar the Civil Courts from 
enforcing, the provisions of the Pre-emption Act IL 
of 1905. . 3 

2. A Civil Court is not debarred from taking 
cognizance of a claim in respect to whioh tho 
Deputy Commissioner has not proceeded, under sec- 
tion 10 (3), ols. (a), (b) of tho Frontier Regulation, 
before the institution of the suit If a suit is ponding 
in the Civil Court in respect of a dispute, the Deputy 
Commissioner is precluded from makfhg a reference 
under the Frontier Regulation to a Council of Elders 
with regard to the dispute. 

3. Where the pre-emptor omits to pay tho pre-emp- 
tive price within the period fixed by the Court for the 
purpose, his suit stands dismissed, and no subsequent 
compromise between him and the vendee saves the 
decree from becoming null and void. 


Further appeal from the decree of H. A. 
Rose, Esquire, Divisional Judge, Multan Divi- 
sion, dated 8rd July 1907. 

Mr. Gokal Ohand, for the Appellants. 

Messrs. Raushan Lal and Vishnu Singh, for 
the Respondents. h 

Judgment. 

Suau Din, J.—-The facts of this case are very 
simple. By a registered deed, dated the 5th 
May 1905, defendent No. 1, who isa Syad, 
sold to defendant No. 2, an Arora, 95 
kanals 10 marlas of land attached to the 
Hamidwala well, situate in mauza Gudai, in 
Tuman Laghari, tahsil Dera Ghazi Khan. 
Defendants Nos. 3 and 4 brought separate suits 
for pre-emption in respect of the said sale and 
obtained separate decrees within one year 
from the date of the sale conditional on each 
of them paying the purchase-money into 
Court within certain prescribed periods. 
The money, however, was not so paid, and 
both the decrees, therefore, became null and 
void, and the suits stood dismissed as against 
the vendee. 

On the 15th January 1906, the present suit 
was instituted by plaintiffs appellants, who 
are Khosas by caste and reside in mauza 
| Gudai, for possession by pre-emption of the 


land sold by the deed of the 5th May 1905, on. 


the ground that they as co-sharers in the 
khata of which the land in dispute formed 
part were entitled to a preferential right of 
purchase both as against the vendee, defend- 
ant No. 2, and as against the rival pre-emptors, 
defendants Nos. 3 and 4, who had allowed 
their decrees to become null and void by 
failing to pay the purchase-money into Court 
within prescribed periods. 
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The suit wag resisted only by defendant 
No. 2, the vendeo, who admitted the plaintiffs’ 
right of pre-emption on the gronhds stated in 
the plaint, but pleaded that the plaintiffs 
being Khosas were precluded from suing for 
pre-emption in respect of the land in dispute 

by reason of the Frontier Law and the 
decision of the Jirga of all the Tumandars to 
the effect that persons of the Khosa tribe 
shall not purchase land in Tuman Laghari 
and similarly persons of the Laghari tribe 
shall not purchase land in Tuman Khosa.” 

The Court of Firat Instance framed four 
igsnes, of which the third issue was the most 


important, relating, as it did, to the alleged , 


incapacity of the Khosa plaintiffs to pre-empt 
the land in dispute by reason of the decision of 
the Jirga set up by the vendee. On all the isses 
except the third the Court found in favour of 
the plaintiffs ; but on the third issue it held that 
according to the “ Jirga Kalan”, which had re- 
ceived the sanction of Major Thompson, Deputy 
Commissioner of Dera Ghazi Khan, on the 
29th March 1898, the plaintiffs, who were 
members of the Khosa tribe were debarred 
from purchasing land in Tuman Laghari, and 
being of opinion that a Civil Court was bound 
to follow the decision aforesaid, it dismissed 
the plaintiffs’ suit. 

On appeal by the pre-emptors, the learned 
Divisional Judge remanded the case for retrial 
of certain issues, seven in number, under 
section 566 of the Civil Procedure Code. The 
sixth issue, with which alone at the present 
siage of the litigation we are concerned, ran 
as follows :— 

“Is Jirga resolution of 29th March 1898 
valid under Regulation TV of 1887, and is 
it binding on the Civil Courts in Pre-emption 
suits filed under the pre-emption Act of 
1905 ?” 

In connection with this issue the Oourt of 
First Instance was directed to look into the 
file of the proceedings of 1898 in order to 
ascertain in what capacity the Jirga was 
acting. 

In the return made to the order of remand 
the Court of First Instance adhered to the 
opinion expressed by it before, observing that 
“ the resolution embodied an admitted eustom, 
andin my humble judgment the Civil Courts 
must abide by it.” 

On receiving the return, the learned Divi- 
sional Judge discussed at some length the 
question raised in the sixth issue as framed by 
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him, and came to the conclusion bhat the deci- 
sion of the Jigga above referred to was, under 
“the wide powers conferred on Jirgas by the 
Frontier Crimes Regulation,’ and which were 
not abrogated by Punjab Act IT of 1905, an 
effectual bar to the plaintiffs’ claim; as a result 
he agreed with the Court of First Instance 
and dismissed the suit. 

The plaintiffs have appealed to this Court, 
and on their behalf it is contended that the 
resolution of the Jirga, dated the 29th 
March 1898, constitutes no bar to the 
` plaintiffs’ suit, and that the grounds 
upon which the decision of the Divisional 
Judge is based are absolutely unsound. As 
the point involved in this appeal is charac- 
terised by the learned Divisional Judge as 
being both “important and novel,” it would 
perhaps be as well to reprodace the material 
portions of his judgment here, if only to see 
in detail the reasons on which his final 
opinion is founded. 

The judgment runs as follows :— 

“ This appeal raises an important and novel 
point under the Frontier Crimes Regulation. 
In 1895-98, certain civil disputes were re- 
ferred under that regulation to a Jirga, and 
the decision arrived at was set forth in an 
order by Major Powney Thompson, Deputy 
Commissioner, of 29th March 1898. By that 
order it was placed on record that the-mem- 
bers of one Baloch Tuman in the Dera Ghazi 
Khan District should not, as a rule, be allow- 
ed to acquire land in the territory of another 
Tuman. The Pre-emption Act of 1905 does 
not provide for the maintenance of the various 
Tumans in Dera Ghazi Khan District, an 
object which the Jirga and the Deputy Com- 
missioner clearly had in view. It does not 
clearly appear that Major Powney Thomp- 
kon’s policy has been carried out consistently, 
or that lands in each Tuman under mortgage 
to strangers have been redeemed, and the 
present sale itself illustrates how little regard 
has been paid to the Jirga’s resolution, for 
the land in .suit was originally sold by its 
Syad owners to one Kaura Mal, an Arora. 
The defendants Nos. 3 and 4 sued as pre- 
emptors and got a decree which they modified 
out of Court allowing Kaura Mal to retain 
two-thirds, while they took only one-third. 
Defendants Nos. 3 and 4 are also Syads. 
They indeed sued successfully as pre-emptors, 
but allowed their decree as regards two- 
thirds to become a nullity. The plaintiff 
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appellant, who is a Khosa, claims pre-emp- 
tion seeking to take advantage of the inability 
of defendants Nos. 3 and 4 to pay into Court 
the full sum decreed to Kaura Mal, vendee, 
and base their tlaim on the fact that they 
are co-sharers. Their (plaintiffs’) answer to 
the Jirga’s resolution is that they are per- 
manent residents in this, the Laghari Tuman, 
though they are Khosas by tribe. 

“The position then is this. Had plaintiffs 
applied under the Frontier Crimes Regulation, 
and had dispute been referred to a Jtrga, 
they would presumably have been met by the 
answer that the resolution of the Jtrga de- 
barred them from suing because, though they 
are co-sharers in this land which lies in the 
Laghari Tuman, they are Khosas, and as such 
are still subjects of that tribe and subject to 
its usages. Under the resolution of the Jirga 
it may be not unreasonably held that it is 
now a settled custom that a stranger shall 
not be allowed to pre-empt or otherwise 
acquire land inany given Tuman, unless he 
has taken up his abode in that Tuman, and 
become completely affiliated to it. Presum- 
ably the Deputy Commissioner would so hold, 
see his note of the 9th May 1907, and a 
Jirga to-whom any such dispute was referred, 
would follow that dictum. The wording of 
the section of the present Frontier Crimes 
Regulation is not quite clear as it only ousts 
the jurisdiction of the Civil Courts when a 
dispute has been referred to a Jirga and 
does not bind, in express terms at least, the 
Civil Courts to follow the expressed resolu- 
tions of ‘a Jirga. It would, however, cause a 
very awkward conflict of jurisdiction if the 
Civil Courts did not follow those resolutions 
where possible, and it would be exceedingly 
anomalous if the Civil Courts follow the 
letter of the Pre-emption Act, while the Jirga 
adhered to its own resolutions in regard to al] 
pre-emption disputes referred to it. The resolu- 
tion in this case was passed long before the Act 
came into force, and does not override it. 
Rather the question is whether the Act over- 
rides not only the J?rga’s resolution in this 
particular case and generally the whole system 
under which Jtrgas have power to decide all 
disputes referred to them. In the present 
case to override the resolution might well - 
lead to a rush of pre-emption suits by.strang- 
ers to every Tuman, resulting in serious 
menace to the public peace and the complete, 
even rapid, disintegration.of the Tumans. 
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This was assuredly not’the object of the 
Act. 

“Itis hardly necessary to say that I feel 
keenly the difficulties involved in this decision, 
but I base my finding on the ground that 
wide powers having been conferred on Jérgas 
by the Frontier Crimes Regulation it was not 
intended to abrogate those powers by Act II 
of 1905, which was passed by the Legislature 
without any reference, express ov otherwise, 
to the Regulation. In a wide genge the Jirga 


has no doubt legislated by its resolution, but . 


in reality all it has done is to proclaim that 
it will decide a certain kind of dispute on 
certain definite principles in all cases. That is 
eminently reasonable, andI am not prepared 
to hold that by merely filingan anticipatory 
suit in a Civil Court a man can oust the 


-jurisdiction of the Jtrgas.” 


Before I proceed to discuss the reasons 
adduced by the learned Divisional Judge for 
holding that the decision of the Jirga, dated 
the 29th March 1898, bars the plaintiffs’ suit, 
it would be convenient to ascertain what it 
is that that decision precisely lays down. 

The file of the proceedings which terminat- 
ed in the decision in question is headed thus :— 

S. Tagga Khan, Tumandar, Laghari, 

versus 

Certain Khosas who have possession of 
lands in this tuman which he desires should 
be given back to him. 

An office note on the file, which is dated 
the 22nd March 1897, contains a summary of 
the previous disputes, originating in January 
1895, which involved the question of the un- 
desirability of members of the Khosa tribe 
holding or acquiring land by mortgage or 
sale in Tuman Laghari. On the 24th March 
1897 Major P. Thompson, Deputy Commis- 
sioner of Dera Ghazi Khan, ordered that the 
question be laid before the full Tumandurs’ 
Jirga for opinion. The following extract 
from his order will serve to explain the 
nature of the question raised :— 

“ The points which will have to be con- 
sidered are— 

(1) How do the questions now raised 
affect Khosas or Lagharis who 
have been for many years residing 
in the territories of the other tribe P 

(2) I do not think the Jirgacan recom- 
mend that their possession of 
lands they have been in possession 
of for years can be disturbed, but 
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angther question is whether these 
men can acquire more,lands in the 
same territory. Frog#what I know 
there are many Khosas in the 
Laghari Tuman who for all ad- 
ministrative purposes are treated 
as Lagharis, e. g, Khan Mati Khan 
of Kaimwala, and I do not think 
the Laghari Chief can raise any 
objection to these men acquiring 
more land. 

(3) The main question on which the 
case depends is whether Khosas 
acquiring Jand in the Laghari 
Tuman or Lagharis acquiring land 
in the Khosa Tuman by so doing’ 
become part of the Tuman in which 
the land is acquired.” 

The finding of the Jirga on the questions 
referred is explained and discussed by Major 
P. Thompson in his final order, dated the 
29th March 1898. The following extracts 
from that order will suffice for our present 
purpose :— 

“The Jirga finds that ib is neither feasible 
nor desirable to disturb any completed sales 
of land. 

+ * * * 

“The Jirga recommends that these mort- 
gages: should be immediately or at any time 
redeemable by the Uaghari Chief, or his 
tribesmen, and that sales of mortgages of land 
within the Laghari tribal limits to these 
Khosas should hereafter be considered illegal, 
4.6, voidable at the instance of the Laghari 
Chief or his tribesmen. * * * + 

“It is obviously desirable that the acgisi- 
tion of land by members of another tribe with- 
in the Laghari tribal limits shoald be restrict- 
ed as far as possible; and itis shown that 
general custom points to such acquisition be- 
ing voidable, 

* + * * + # 

“In the present case the Jirga have merely 
set forth their finding on a general custom, 
The reference to the Jirga was made for an 
opinion, and they have given it end I agree 
with it, 

“The Laghari Chief or any of his tribesmen 
may now apply under section 10, Frontier 
Crimes Regulation, for the redemption of any 
of the mortgages at present in existence, and 
these applications will be separately dealt 


with on their merits, 
t- * * * * a. 
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“For the future the jirge finding has 
established™¢{hat a custom’ exists as shown 
above, and th® custom will bear on section 12 
of Act IV of 1872 as regards the land within 
the Laghari and Khosa tribal limits.” 

The note of the Deputy Commissioner, 
dated the 9th May 1907, towhichthe Divisional 
Judge refers in his judgment, is one made by 
that officer upon the record of this case 
having been sent up to him under orders from 
the Divisional Jadge with reference to the 6th 
issue as framed by the latter in his order of 
remand. In that note the Deputy Commis- 
sioner observes :— 

“ The jirga's resolution of the 29th March 
1898 is. I think, merely a statement of opinion 
on a question of custom, and should be taken 
int® consideration as evidence by Civil Courts 
when questions of such custom arise.” 

I have given the above excerpts from the 
final order of Major P. Thompson, dated the 
29th March 1898, and from the note of the 
Deputy Commissioner, dated the 9th May 
1907, with a view to indicate the precise 
nature and value of the resolution of the 
general Tumandars’ jerga which has been 
held by the Divisional Judge to be a bar to 
the plaintiffs’ suit for pre-emption. It will 
be observed that the reference to the jirga 
made by the Deputy Commissioner, which 
ultimately resulted in the finding embodied 
in the order of the 29th March, did not 
originate ina definite dispute of a character 
mentioned or referred to in section 10 of 
Regulation IV of 1887, and that the Deputy 
Commissioner did not intend to proceed, and 
as a matter of fact took no action, under that 
section. For after stating that the jirga had 
“ merely set forth their finding on a general 
custom,” tlie “Deputy Commissioner went on 
to say that the Laghari Chief or any of his 
tribesmen may now apply under section 10, 
Frontier Crimes Regulation, for the redemp- 
tion of the mortgages at present in existence, 
and these applications will beseparately dealt 
with on their merits.” On receipt of the 
finding of the jirga the Deputy Commis- 
sioner meraly recorded his agreement with it, 
as embodying an authoritative statemont of 
custom? and neither referred the parties to 
the Civil Court, nor passed a decree in 
accordance with that finding under section 10, 

“mb-section (3), clause ‘c) or clause (d), for 
the obvious reason that no reference at all 
had been made toa Council of Elders under 
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section 10 of the Regulation. That being the 
cage, itis quite clear that whatever may be the 
value of the opinion of the jirga on a question 
of intertribal custom as embodied in the final 
decision of the 29th March 1898, the jurisdic- 
tion ofa Civil Court in respect of a claim 
similar to the one which is at present being 
adjudicated upon*is not ousted by reason of 
that decision under the provisions of section 
12 of the Regulation, which lays down that 
“a Civil Conf shall not take cognizance of 
any claim with respect to which the Deputy 
Commissioner has proceeded under section 10, 
sub-section (3), clause (a), clause (b), or 
clanse (d).” As obviously the Deputy Commis-. 
sioner did not so proceed and could not have 
so proceeded, seeing that there was before him 
no specific dispute between ascertained parties 
who could have been arrayed as such in a 
civil suit ‚so as to satisfy the requirements of 
section 10 of the Regulation, a Civil Court is 
not debarred from taking cognizance of a 
claim with respect to which the Deputy 
Commissioner could have, but has not so far, 
proceeded under the provisions of the 
aforesaid section. In fact, under that section 
the Deputy Commissioner is precluded from 
making a civil reference to a Council of 
Elders with regard toa dispute, if a suit is 
pending in respect of it, from which itis clear 
that it is only where the Deputy Commissioner 
has, as a matter of fact, taken definite 
cognizance of a particular dispute under 
circumstances specified in section 10 and made 
areference in regard to it to a Council of 
Elders, and has subsequently taken action 
under any one of the clauses (a), (b) and (d) 
of sub-section (3) thereof that the jurisdiction 
ofa Civil Count in respect of it is ousted. 

The Divisional Judge “seems to have 
recognised the force of the contention that 
under the Frontier Crimes Regulation the 
jurisdiction of Civil Courts is not taken away 
unless and until a dispute has actually been 
referred to a #rgo and that its resolutions as 
such are not binding on them. But he thinks 
that “it would cause a very awkward con- 
flies of jurisdiction-if the Civil Courts did not 
follow those regolutions where possible.” T 
confess I cannot see any semblance of “a con- 
flict of jurisdiction” avising in any particular 
case if the provisions of Regulation 1 V¥of 1887, 
which admit of no possible ambiguity, are 
duly complied with, though itis no doubt 
true that in the event af a civil reference 
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being rade by the Deputy Commissioner to a 
Council of Elders under section 10 of the 
Regulation in connection with a dispute in 
respect of which a suit is not pending in a 
Civil Court, the #rga may (and in a care 
similar to the one before us probably would) 
give a finding at variance with the pro- 
nouncement of the Civil Court under the 
provisions of the legislative enactment appli- 
cable to the case. Nor do I seeshow it can be 
said that in this case the plaintifs have by 


merely filing an anticipatory suit in a Civil’ 


Court sought to oust the jurisdiction of the 
jirga.” The filing “ofan anticipatory suit ” 
if the phrase be allowed, is expressly sanc- 
tioned by section 10 of the Regulation, and as 
laid down in section 12 there can be no 
improper ouster of the jurisdiction of a jirga 
unless and until the Deputy Commissioner 
has definitely proceeded under section 10, 
sub-section (3). There is no pretence for 
saying that in connection with the pre-emp- 
tion dispute before us ‘any action has 
been taken at all by the Deputy Commissioner 
under Chapter III of the Regulation. 
Another aspect of the matter which it seems 
to me has been overlooked by the Divisional 
Judge is that the jirga resolution of 1898, so 
far as it went, at best only established the 
existence of a custom prohibiting the future 
mortgage and sale in favour of a Khosa of 
lands situate within the Laghari tribal limits, 
and that the Deputy Commissioner, while 
agrecing with that resolution, was careful to 
note that “ this custom will bear on section 
12 of Act IV of 1872.” That section expressly 
saved custom in its application to pre-emption 
disputes, whereas the Punjab Pre-emption 
Act, 1905, has abolished custom so far as 
sales of agricultural land and village immov- 
able property are concerned. In the present 
state of the law. therefore, we are not con- 
cerned with custom in this case, and for the 
purposes of this litigation it is perfectly 
immaterial what the opinion of 
Tumandarn’ jirga is, or may have been, in 
regard to the undestrability or otherwise of a 
Khosa purchasing or pre-empting land 
situate within the territorial limits of the 
Vaghari tribe. Civil Courts have to interpret 


and applythe law as they find it, unmindful. 


of the untoward consequences that may follow 
from their decisions in particular cases 
because of different or even opposite con- 
clusions being arrived at under similar 
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circumstances by a properly consigénted Jirga 
under the Frontier Crimes R ation. For 
the foregoing rensons I hold, differing from 
the Divisional Judge, that the resolution of 
the Tumandars’ jirga passed in 1898, con- 
stitutes no legal bar to the plaintiffs’ suit for 
pre-emption, 

Mr. Vishnu Singh, who appeared for 
Abdulla Shah, respondent, faintly argued that 
the plaintiffs’ suit cannot succeed as against 
his client to the extent of the one-third share 
of the land in dispute which, under the com- 
promise entered into between the vendee and 
Abdulla Shah after a pre-emption decree had 
been passed in favour of the latter, has come 
into his possession. This contention is, I 
consider, utterly devoid of force, and I agree 
with the Courts below in holding that 
Abdulla Shah having omitted to pay the 
purecliase-money into Court within the period 
fixed for the purpose, his suit for pre-emption. 
stood dismissed and that the so-called -om- 
promise entered into between him and the 
vendee did not save the decree in his favour 
from becoming null and void. 

I would necept this appeal and pass a 
decree in favour of the plaintiffs for possession. 
by pre-emption of the land in dispute con- 
ditional on the plaintiffs paying into Court 
the sum of Rs. 606 on or before the 15th 
of January 1909. failing which the suit shall 
stand dismissed wih costs. 

As the vendee was apparently justified in. 
resisting the plaintiffs’ suit by reason of the 
decision of the jirga, which is generally re- 
garded in the Dera Ghazi Khan District as. 
binding on members of all the Tumang, I. 
would direct that the parties bear their own: 
costs throughout. i 

KENSINGTON, J.—I agree with my learned: 
colleague throughout, and the decree will be as. 
proposed by him. - 

I have only to add'by way of explanation 
that we are able to- deal with the case finally 
as there is no disputo before us either regard- 
ing the plaintiffs’ right of pre-emption under 
the Punjab Pre-emption Act or, as to the 
amount of the purchase-money. Counsel have, 
confined their arguments to the questions 
about (1) the effect of the jirga proceedings 
of 1898, and (2) the minor arrangement said 
to have been entered into out of Court by 
the vendee and the previous pre-emptor 
Abdulla Shah. -o 

Appeal allowed, 
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HAMID-UN-NISSA BIBI V. NAZIR-UN-NISSA BIBI. 


on ON HIGH COURT. 


Seconp C APPEAL No. 1824 or 1907* 
nuary 8, 1909. 

Present :—Sir John Stanley, Kr., Chief Justico- 
and Mr. Justice Banerji. 
HAMID-UN-NISSA BIBI—-PLAINTIFR— 
APPELLANT 
versus 
NAZIR-UN-NISSA BIBI AND 
ANOTHBR-—DFFENDANTS—RESPONDENTS. 

Fraudulent Tranafer—Muhammadan luo-—Suit for 
dower by first wife—Transfer to second wife in lew 
of dower—Transfer before decree but after institution 
of suit by first wife—Collusive transaction, 

The first wife of one Ali Jawad brought a suit 

for the recovery of her dower. Five days after 
the institution of the suit Ali Jawad substantially 
transferred the whole of his property to his second 
wifegin lieu of her dower. The first wifo obtained - 
a dearee but in execution she was opposed by the 
second wife: Held, that it was not sufficient to hold 
that the transfer to the second wife was unimpeach- 
able because it was made for the payment of a 
“yahd debt duo at the time. It was necessary to 
determine whether or not the second wife combined 
with her husband in carrying out tho transaction 
for theimproper purpose of defeating the claim of 
the first wifo, If she did so combine, she would not 
be a transferce im good faith, 

Second appeal from a decree of C.Rustomji, 
Esquire, District Judge of Allahabad, confirm- 
ing o decree of the Subordinate Judge. 

Abdul Majid, for the Appellant. 

Tej Bahadur Sapru, for the Respondent. 

Judgment.—This appeal arises ont of a 
suit brought by the first wife of the defend- 
ant Ali Jawad, for a declaration that a 
transfer made by him on the 6th of Decem- 
ber 1904 substantially of all his property in 
favour of his second wife was void against 
her. It appears that the appellant Hamid- 
un-nissa Bibi demanded her dower from her 
hubsand and instituted a suit for the re- 
covery of it on the 1st- December 190+. Five 
days after the institution of this suit Ali 
Jawad made the transfer which is impeached 
in this suit. On the 22nd of February 1905 
the plaintiff-appellant obtained a decree for 
her dower amounting to Rs. 5,000 and forth- 
with proceeded to execute her decree. She 
was resisted by the defendant respondent 
Musammat Nazir-un-nissa and in consequence 

‘the suèt ont of which this appeal has arisen 
was instituted. 

The Courtof first instance dismissed the plaint- 
iff’s claim. Upon appeal the learned District 
Judge affirmed the decision of the Court below. 
< * This preliminary judgment should be read before 


and as ak ri of the final judgment printed on p. 795 
ante, 
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The main ground of that appeal was that 
the deed of transfer in question was a collu- 
sive and fictitious document, and that the 
dower of the defendant was only 500 dirhams 
and not, as she alleged, Rs. 20,000. As 
regards the amount of the dower both Courts 
find that the dower of the defendant Nazir- 
un-nissa was Rs. 20,000, but the learned 
District Judge finds that the impeached deed 
of transfer was undoubtedly a device on the 
part of Ali Jawad to deprive his first wife 
of the fruits of her victory in her suit for 
dower. He refers to a number of authorities 
and observes: “Taking the trend of all 
these rulings I am of opinion that the deed 
of gift cannot be looked upon asa fraudu- 
lent transaction.” He then says; “at the 
time of the gift the dowor of the second wife 
was still due to her and constituted a valid 
debt in payment of which he conld under 
the law make a valid gift of all bis pro- 
perty to her,” and then he observes “I must, 
therefore, hold that in law the transaction is 
unimpeachable.’ Now itmay be true that 
a transfer by Ali Jawad to his second wife 
‘of all his property in satisfaction of her 
dower may be a vaild and unimpeachable 
transaction, but that is not thesole question 
for determination. Having found that the 
transfer to his second wife was made by 
Ali Jawad for the purpose of defeating his 
first wife’s claim and depriving her of the 
fruits of her suceessful litigation, it was 


- necessary for the learned District Jndge to 


determine whether or not the second wile 
was a party to the improper conduct of her 
husband. In other words whether or not 
she combined with her husband in carrying 
out the transaction in question for the im- 
proper purpose of defeating the claims of 
the first wife. If she did so combino, she 
would not bea transferee in good faith. It 
was further alleged that there was in reality 
no real and genuine transfer by the husband 
to hissecond wife. Before, therefore, we can 
determine this appeal we must have definite 
findings upon the following two issues :— 

1. Whether the transfer of the 6th of 
December 1904 was o roal transaction or 
merely colonrable ? 

2. Was the defendant Nazir-un-nissa a 
transferee of the property comprised in ena 
transfer in good faith ? 

We refer the above issues to the learned 


‘District Judge under order 41, rule 25, Civil 
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Freeecure Cede. These irenes le will deter- 
mine uyon the evidence already before him, 
On return cf {he £ndirgs tle portics will have 
the cscal ten days for tling chjcctions. 

3 Issues remttied. 


ALLAHAPAD HIGH COURT. 

* Leiress Patent Apprat, No, 45 or 1908. 

i : Jarumy 9. 1909. 

Present :—Sir Jorn Stanley. KT Chief Justice 
and Mr. Justice Banerji. 

[> RAM KUMAR SINGH AND orners— 
Derexpants—APPELLAMS 

"versus 
SHAIKH ALI HUSAIN-—Praratirr— 

A RFSTONDEAT. 

Jornt tert-feaecrg lability of— Erwt for damagea against 
— Payment by one of hs share of damages pending surtt 
—Eaoncration of the rest. 

“The plaintiff sued several persons for damages 
for aseault During the progress of the case ene of 
the dcfendents admitted bis Hability and obtained 
his exemption on payment of his share of demoges: 
Held, that the fact, that one of rcreinl tort-fcagors 
admitted his lability and emced to pay or paid his 
share of damages, did not exonerate the others 
from their Halility. Boinemcad v, Harrison, (1872) 
L-R.VII OP. t47; Thurman v. Wild, (1840) 11 A. 
and E., 453, distinguished. 

Appeal under section 10 of the Letters 
Patent from the judgment of Richards, J., 
confirming a decree of the Subordinate Judge 
of Jaunpur modifying a decree of the Munsif 
of Jaunpur. f 

Satya Chundra Mukerji, for the Appellants. 
Muhammad Ishaq Khan, for the Respondent. 
© Jadgment.—The circumstances underwhich 
this appeal has arisen are as follows. The 
plaintiff Sheikh Ali Husain was mercilessly 
benten by some persons including some of 
the defendants in this suit. 13 persons were 
prosecuted for this assault, with the result 
that 8 were convicted. After the conviction 
‘of there parties the plaintiff instituted the 
suit out of which this appeal has arisen 
for damages for the injuries sustained by 
him at the bands of his assailants. He 
-claimed a sum of Rs. 825. Amongst the de- 
‘fendants were the8 persons who were con- 
victed of the assault. During the progress 
of the caso one of the defendants admitted that 
‘the assault had been committed and repre- 
sented that he was willing to pay a 
‘sum of Rs. 25 as his share of the damages 
‘claimed by the plaintiff. As the sum of 
Rs. 325 only was claimed in the suit, it 
will be seen that Rs, 25 represented the 
‘proportionate share of ihe damages, which 
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the defendant in question wouldgbe in fair- 
ness bound to pay. ‘he plaint was willing 
to accept this amcunt and so certified to the 
Comt. The Comit of fist instance deciecd 
the plaintifi’s claim as against 8 of the de- 
fendants and in its deerce exempted the 
party who had paid or sccurcd the payment 
of the Rs. 25 aud also the other defendants 
from tle operation of the decree. On appeal 
this decree was upheld with this mc difica- 
tion that the damages were reduccd to a 
sum of Rs.150. A sccond appeal was pre- 
ferred to this High Court. mainly on the 
ground that inasmuch as the plaintiff hud 
aceepicd frcm one cf ike defendants a sum 
of Re. 25 in satisfaction of hir liability the 
plaintifi’s claim against the other deferdgnis 
could not be sustained. Reliance was placed 
upon the leading case of Brinsmead vw. Har- 
aison (1) insupport of this contention. The 
learned Judge did not acccde to the argument 
advanced by the appellrr!s before him and 
dismissed the appeal. Hence i! is appeal under 
the Letters Patent. 

We think thatthe learned Judge of this 
Court was rjght inthe conclusion at which 
he arrived. The fact that one of several 
torifeasors in the progress of a suit admits 
his liabılity os well as that of the other 
defendants and agrees to pay a sum of money 
in satisfaction of his liability does not ex- 
onerate the other defendants, who may be 
fonnd responsible for the acts complained of, 
from liability. In the case of Brinsmead v. 
Harrison (1), one of tho tort-feascrs was sued 
for damager for trover of a, piano and damages 
avere recovered as against him. In that 
case it was held that a suit against the 
other tort-feasor could not be sustained for 
the same cause of action, notwithstanding 
tho fact that the judgment already recovered 
remained unsatisfied. That is a very different 
case from the case before us. In the case 
before us all the tort-feasors were sued in 
.one and the same suit and judgment was 
not recovered only against tho party who 
had admitted his liability; in the progress 
of tho suit and had agreed to pay a sum of 
money in satisfaction of his liability. Another 
ease which was relied upon by the learned 
-Vakil for the appeliants isthe case of Thur- 
‘man v. Wild (2). This ease does not appear 
.to us to assist the appellants. Init an action 
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> was brought for damages for, a trespass com- 
mitted bythe defendant as servant and by 
command oN gis master, It was held that 
the acceptance of satisfaction by the plaintiff 
from the master was a good defence to an 
action against the servant, The ground upon 
which this decision was arrived at is to be 
found in the judgment of Lord Denman at 
page 461 ofthe report The passage rans 
as follows — He (ie, the plaintiff) has 
chosen to accept from one of the trespassers 
-a compensation for the whole trespass, and 
in discharge of all parties, and whether this 
was rendered with or without the consent 
of some of them he is equally barred as 
against all.” The ground, therefore, of this 
decision was that the plaintiff had accepted 
complete redress from one of two joint tort- 
‘feasors, and having done so he could not 
sustain a suit against the others, as Lord Den- 
man says:— He had accepted compensation 
for the whole trespass and in discharge of 
all parties’, We think under the circum- 
stances that the learned Judge of this Court 
was perfectly right in dismissing the appeal to 
him and we accordingly dismiss this appeal 
with costs. z 
Appeal dismissed. 


HIGH COURT. 
FULL BENCH. 


Seconp CIvIL Apparat No. 9+2 or 1907. 
January 14, 1909. 
Present :—Sir George Knox, Judge, 
Mr. Justice Aikman and Mr, Justice Griffin. 
GOBIN DI— APPELLANT g 
VEYSUS 
SAHEB RAM AXD oraers —RESPONDENTS, 
Agra Tenan-y Ast (IL of 1994, Los), 3 20' (3)— 
Preaumption—P oprietary title desided by Oil Curt 
Enry in the Khewat not in accordance with the 
dacree—Subsequent snt for profita in Revenus Court- 
Recorded co-sharer 

The plaintiff sued in a Rovenno Orurt for prodts 
of her share as recorded in tho Khewat There 
was a Civil Goart dacision entitling the pliintiff to 
a less sharo than what was recorded in the Revenue 
papers, but owing to some error the entry in the 
- Khewat had not been corrected according to the 
decree: We'd, that in view of the fact that the 
extent of the plaintiff's proprietary rights had boon 
‘decidyl by a Civil Court of compotent jurisdiction, 
< there wag nothing left for the Rovenue Oourt to 
presume The question of prosumption under sec- 
lion 201, clause 3, of Act If of 1901 under the 

circumstances did not arise i 
Second appeal from the decree of the second 


* Additional Judge of Aligarh, reversing the 
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decree of G. Flowers, Hsquire, Assistant Collec» 
tor of first class, Aligarh. 

S. O. Banerji, for the Appellant. 

Gulzarri Lal, for tha Respondents. 

Judgment, j 

Kxox, J.—The facta out of which this ap- 
peal arises are as follows ,— 

The appellant Musammat Gobindi was 
plaintiff in the Court of first instance. She 
brought the suit out of which this appeal has 
arisen to reeover Rs. 897, principal and 
interest, on account of profits for the 
years 1310, 1811 and 1812 PF. She alleged 
that her share in the village Lahre 
was half, and that the defendants respond- 
ents owneđd-tbe other half. Tire respondents 
replied that she had not correctly given thè 
extent of her share, that under an arbitra- 
tion award which had been made a decree of 
Court, 73 bighas 3 biswas were given to her 
out of 89 bighas 2 biswns, half of a 3 biswas 
haqiat in khata khewat No. 6. of manza Lahra. 
Other matters were also urged in reply. 
But we are not concerned with those at pre- 
sent. The Court of first instance held that 
the appellant's share was half 3 brswas as 
recorded in the khewal, refused to go behind 
the recorded skare, and decreed profits in 
her favour in proportion to this recorded 
share. The lower appellate Court refused to 
accept the entry in the khewat, held that it 
was an incorrect entry, that ‘the appellant 
owned only 73 brghas 3 biswas of land, and 
that on this footing was entitled to no profits. 
It accordingly set «side the decree of the 
lower Court and dismissed the plaintiff's suit. 
In appeal before us it has been urged that 
as the nppellant is a recorded co-sharar of 
half of 3 b/s share, she is under section 201, 
clause (3) of the Tenancy Act of 1901, entitled 
to a decree for the full amount claimel by 
her, that the Court below could not go into 
the question as to whether the plaintiff's proa- 
prietury title wasto ba rostrictel to n lesser 
aren than that recordet in the krewat. On 
this cise coming before this Conrt.i6 was at 
first thought that the decision of the questions 
raised in the appeal turned upon the in- 
terpretation to be put upon clause (3), section 
201, of the Local Act No. IT of 1991, 
and as that clanse had been differently 
interpreted by learn'd Judges in this Court 
jn Dil Kunwar v. Udai Ram (1), Banwar 
Ial v. Niadar (2) and Dhanka v. Umrao 

(1) 29 A. 148, (2) 20 A, 158, ) 
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Singh (8), thelearned Chief Justice directed 
that the appeal should be laid before a Fall 
Bench of this Court. 

In view, however, of the fact that the extent 
of the proprietary rights of thé: appellant has 
been the subject of a decision by a Civil 
Court of competent jurisdiction, it seems to 
me that we need not in this case consider and 
that we ought not to consider the interpreta- 
tion to be placed upon clause (3), section 201, 
of Act No. TI of 1901. I refer go the decree 
passed by the Mansif of Hathras on the 8th 
of October 1901, in the suit brought by Mus- 
ammat Gobindi against Saheb Ram and Birj 
Narain. That snit was referred to arbitra- 
tion, and on the 8th of October 1901, the 
award was madea decree of Court—and out 
of 89 btghae 2 biswas, t.e., half of a 3 biswas 
kagiat, khata khewat No.6 of mauza Lahra, 
now in dispute, 78 biyhas 3 biswas were given 
to Musammat Gobindi and 15 brswas odd to 
Birj Narain. It was further added in the decree 
that Musammat Gobindi must pay Government 
revenue for the full half share 89 bigkas 2 
biswas. This was followed upon the 19th 
of October 1901, by an application pre- 
sented by Musammat Gobindi to the Revenue 
Court, for the entry of her name over 73 
bighas 3 biswas haqiat out of 89 bighas 2 
btgwous of khata khewat No. 6 of mauza Lahra. 
The Tahsildar who made an inquiry recom- 
mended to the Sub-Divisional Officer that Mus- 
ammat Gobindi’s name should be entered as 
prayed for by her. The Assistant Collector 
acting upon this report on the 18th of No- 
vember 1902, passed an order to the effect that 
Musammat Gobindi’s name be entered in the 
khewat as recommended by the Tahsildar. 
Owing to some error, however, Afusammat 
Gobindi’s name was entered in respect of 89 
bighas odd. It has thus been established by suit 
ina Civil Court that Musammat Gobindi has 
only proprietary right over 73 bighas 3 biswas 
and not over half share in khata Khewat No. 6 
of mauza Lahra. Owing to this decision of the 
Civil Court which was long prior to the date on 
which the present suit was instituted out of 
which this appeal arises, there is nothing left 
for the Court to presume. The view taken by 
the lower appellate Court is a correct view and 
in my opinion this appeal should be dismissed 
with costs. 

AIKMAN, J.-~I concur in the judgment of my 
Jearned colleague and have nothing to add. 


(3) 30 A. 58. 


INDIAN CASES. 


[1909 


GRIFFIN, J. I also concur. 


By tHe Courr—The appeal i dismissed 
with costs. ee 
` Appeal diemtssed. 





ALLAHABAD HIGH COURT. 
FULL BENCH, 
Szconp Crvip ArpraL No. 857 or 1906. 
January 14, 1909. ; 
Present :—Sir George Knox, Judge, Mr. 
Justice Aikman and Mr. Justice Griffin. 
BHAWANI SINGH— APPELLANT 
VETSUS 
DILAWAR KHAN— RESPONDENT. 

Agra Tenancy Act (II of 1901, Local), 8.201 í 8)—Pre- 
sumption—Buit for profite—Proprietury title decided by 
Civil Court—Revenue Court bound to accept Qu 
Court's decree— Khewat not corrected according to decree, 

Tho plaintiff brought a suit for profits in a _ 
Revenuo Court. The defendant pleaded that the 
plaintif was not entitled to profits of certain plots 
which had wrongly beon included in his patti. 
Pending this suit tho defendant obtained a 
declaration of his title in respect of thoso plots 
from the Civil Court. The District Judge held that the 
Revenuo Conré was not bound to regard the decree 
until the defendant had got the village records alter- 
ed according to it 

Held, that whon, as between the parties to the 
revenue suit, a Civil Court of competent jurisdiction 
had decided the title to the property, the Revenue 
Court was not competent to ignore that decision, and 
that no question of presumption undor section 201 (3) 
of Act IT of 1901, arose in such a case. 

Dil Kunwar v. Udat Ram, 29 A. 148; Dhanka 
y. Umaro Smgh, 80 A. 58; Banwars Lal v. Nadar, 
20 A. 158, referred to. i 

Second appeal from a decree of the District 
Judge of Farrukhabad, modifying a decree of 
Kunwar Onkar Singh, Assistant Collector. 

Gulzarilat, for the Appellant. 

Tej Bahadur Sapru, for the Respondent. 

Judgment. ~ 

Kxox, J.—The plaintiff respondent in this 
second appeal claims to be co-sharer to the 
extent of one half share in a patti which 
consists of 5 biswas in mahal Alaidapur. 

Mahal Alaidapur consists of two pattis, one 
the patti just mentioned above, and the second 
a patti: of 15 brewas. 

Upon plaintiff's instituting the suit, out of 
which this appeal arises, for his share of the 
profits which accrued due and payable on 
account of the years 1809 to 1811 Fasli, the 
defendant, now appellant, pleaded inter alia 
that certain plots which originally formed 
part of the 15 biewa patti, had been wrongly 
included in the 5 biswa patti. If these plote 
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were taken ont, ib would be found that the 


respondeng.was entitled to no’ profits in tho 
years in dikXgte. 
The suit wat instituted on the llth day of 


April 1905, in the Court of the Assistant 
Collector. This officer without framing any 
issue upon the plea above mentioned, as raised 
by the appellant, gave the respondent on the 
10th of May 1905, a decree but not for the 
full amount claimed by him for reasons with 
which I am not concerned in this appeal. 

The plaintiff filed an appeal to recover the 
amount which had not been decreed and the 
defendant in a memorandum of objections 
again raised the plea already mentioned. 

On the 2nd of August 1905, the District 
Judge by an order passed under section 566 
of the Code of Civil Procedure directed the 
Assistant Collector to try the issue raised in 
defendant’s written statement and on the 
24th of March, 1906, he returned a finding 
tu the effect that there was no evidence on 
the file that there had been any interchange of 
plots between the two pattis. 

In the interval, the defendant had sought 
relief in tho Civil Court, and had filed 
a suit for a declaration that the plots 
mentioned in his defence in the Revenne 
Court really belonged to the 15 biswa patti, 
and onthe 19th of March 1906, he got the 
declaration he had asked for and promptly 
produced it before the Assistant Collector. 
That Court in spite of this decree found as I 
have already said that there was no evidence. 

The District Judge on the 28th of June 
1906 accepted the finding of the Assistant 
Collector, and as regards the decree of the 
Civil Court, dated 19th Narch 1906, to which 
his attention was called, held that until the 
defendant had got the village records altered 
in terms of that decree, no effect could be 
given to it ina suit of this nature, and that 
the profits must be calculated on the record- 
ed shares as they then stood according to 
the khewat. 

The decision of the 19th March 1906, was 
finally upheld by this Conrt in second appeal 
on the sixth of May 1908. 

The défendant has in this second appeal 
which, he filed on the 3rd of November 1906, 
again raised the question regarding the trans- 
fer of the plots and contended that the 
Revenne -Courts should have read theentrics 
in the village records subject to the Civil 

- Court's decree, 
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It was at first thought that the decision 
of the queation here raiscd turned upon the 
interpretation which shonld be put upon 
clause (3) of section 201 of Local Act No. II 
of 1901. i 

That clause has been differently interpret- 
ed by learned Judges of this Court [see 
Dil Kunwar v. Udui Ram (1), Dhanka v. 
Umrao Singh (2) and Banwari Lalv. Niadar (3)] 

But in my opinion whichever of these 
two interpretations be put upon clause (3) 
of section 201, it matters little so far as this 
appeal is concerned. Before the Assistant 
Collector made his return to the District 
Judge on the 24th of March 1906; be bad 
before him in Court and on the file of the 
record the judgment inter parfes of a Court 
of competent jurisdiction to the effect that 
the plaintiff had no proprietary right to the 
plots mentioned in the written statement of the 
defendant. 

The concluding words of section 201 of 
the Local Act No. II of 1901 in clear terms 
reserve the right of any person to establish 
by suit in the Civil Court that the plaintiff 
who has instituted a suit under the provisons 
of Chapter XI of Act No. JI of 1901 (and 
the plaintiff in ihe case was so suing) had 
not the proprietary rights he claimed to 
have, at any rate in the wholeas he claimed it. 

Wo have already in the case of 
Durga Shankar v. Gur Charan (4) held 
“that when as between parties to the 
revenue sut, a Civil Court of competent 
jurisdiction has decided the title to the pro- 
perty adversely to the plaintiff, who claims 
profits, the Revenue Court is not competent to 
ignore that decision.” 

For these reasons I would reverse ‘the 
decree of the District Judge on this pre- 
liminary point and remand the case under 
order XLI, rnle 23, with directions to re- 
admit the appeal under its original number 
in the register and to procced to determine 
it on its merits. Under the circumstances 
costs should abide the result. 

AIKMAN, J.—I concur in the judgment of 
my learned colleague and in theorder pro- 
posed by him and have nothing to add. 

GRIFFIN, J ~-I also concur. 

By tas Court.—The decree of the District 
Judge on the preliminary point is reversed 
and the case remanded under order XLI, 

(1) 29 A. 148, (2) 30 A. 58. 

(8) 29 A. 168. (4) 26 A.W. NL. 
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‘rule 23 of the Code of Civil Procedure 

' (Act V of 1908) with directions to re-admit 

the appeal under its original number in the 

register and to proceed to determine it on the 
merits, Costs will abide the result. 

: Appeal decreed. 

Oause remanded. 


. PUNJAB CHIEF COURT. 
Szconp Ui1vIL APPRAL No. 1454 or 1907, 
October 31, 1908. 
Present:— My. Justice Robertson and 
; Mr. Justice Rattigan. 
KESAR AND OrHERS—PLAINTI#¥s—APPELLANTS 
X VETSUS 
SUNDAR SINGH—DErENDANT—RESPOND- 
ENT. 
Custom—dlienahion—Sale by limited owner— Whole 
_ cohsideration not proved—Whether sale should be main- 
tatned—Practice—Party cannot be allowed to take ad- 
vantage of haa fraud, 

Where in tho case of a sale of immovable property 
by a limited owner, a considerable fraction of the whole 
consideration is found to have been merely inserted 
to keep off pre-emptors and formed no part of tho 
roal prico; tho transaction cannot be maintained as 
a sale. 

The Courts should always loan to the side of strict- 
ness in such cases, and sternly refuse to allow any 
party in a suit to take advantage of his own fraud. 


Further appeal from the decree of Shaikh 
Asghar Ali, Additional Divisional Judge, 
Bialkot Division, dated the 22nd October 1907. 

Mr. Roshan Lal, for the Appellants. 

Mr. Beechey, for the Respondent. 

Judgment —The particulars of the claim 
and defence in this case are thus stated by 
the first Court :-— 

On the 2nd October 1901, one Haveli, 
Jat, of mauza Padianwala, sold 168 kanals 
and 5 marlus of his land to one Sundar Singh 

‘for Rs. 950, and got the deed of sale registor- 
ed. Haveli died without issue about 8 
months ago.” 

The plaintiffs, who are cousins and 
nephews of the said Haveli, sue for posses- 
sion of the land in question, and state that 
the deed of sale is fictitions and was executed 
without valid necessity. 

The defendant denies the claim and pleads 
that the sale was made with plaintiffs’ consent 
and for lawful consideration and legal neces- 
sity, that the land had been mortgaged by 
the late Haveli’s father Talin, to Narain 
Singh and Bishen Dag for Rs. 750, and the 
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defendant, haying paid the mortgage-money, 
redeemed the land from them, paid the 
balance to the said Haveliywfbr necessary 
expenses.” : 

The first Court held that the transaction 
had been for consideration and valid necessity 
to the extent of Rs. 794, and declared that 
amount only to be a charge upon the proper- 
ty, and gave plaintiffs a decree for possession 
on payment of that sum. 

From this decree the defendants only 
appealed, the plaintiffs did not appeal. 

The Lower Appellate Court went some- 
whatout of its way to consider the various 
items allowed by the first Court. Inasmuch 
as the plaintiffs had not appenled, it had no 
concein withamounts decreedin the defend- 


-ant’s favour and had only the question of dhe 


Rs. 156, disallowed by the first Court, to con- 
sider in this particular connection, and it is 
only this item which we can take into consi- 
deration here. 

As regards this Rs. 156, which is a con- 
siderable fraction of the whole, about one- 
sixth, the learned Divisional Judge holds that 
this sum was certainly not paid, but was 
merely inserted to keep off pre-emptors and 
formed no part of the real price and that 
Rs. 156 being only a fraction of the whole, 
he maintains the transaction as a sale. 

. Taking the fact that Rs. 156 out of 
Rs. 950 were clearly not paid, and that this 
item was inserted to keep off pre-emptors, 
who would of course be the very persons 
now suing, we are quite unable to accept the 
view of the learned Divisional Judge. Parties 
to suits in this country are far too much 
given when confronted with previous acts of 
their own which tell against their case, to 
calmly put forward the plea that their pre- 
-vious statements were untrue, or their acts 
fraudulent. Sometimes these falsehoods and 
frands are of such a nature that, although 
exceedingly reprehensible, they can still be 
pleaded as a defence in a particular case. 
More often they cannot, and the Courts in 
our opinion should always Jean to the side 
of strictness in such cases, and sterply refuse 
whenever possible to allow any party in a 
suit to take advantago of bis own fraud; 
Here we think these principles are particu- 
larly applicable. A man cannot be allowed 
to show the items of consideration in a deed 
as one thing to serve his own purpose, and 
then when legitimately challenged to support” 
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the statements of his deed in a different êlas j 


of claim, mly to turn round and say that 

certain sites fraudulent, and to defeat 
pre-emption. e must do the defendant in 
this case the justice to say that he has, so 
far as we can see, never attempted to set up 
this plea. It was supplied by the learned 
Divisional Judge. 

We held that it having been shown that 
Rs. 156 out of the total of Re. 950, was never 
‘paid at all, the first Court’s judgment was 
correct, and the transaction cannot be 
maintained as a sale. Weaccept the appeal, 
set aside the judgment and decree of the 
learned Divisional Judge and restore that of 
the first Court. 

osy against the respondent throughout. 

Appeal allowed. 


MADRAS HIGH COURT. 
Ormmixar Revision Petition Cass No. 15 or 
1909. 

Ornar Ravrsrox No. 13 or 1909. 
April 7, 1909. 
Present :—Mr. Justice Abdul Rahim, | 
In re SYED LALA MIAN SAHIB— 
PRTITIONER—-ACCUSED, 

Oriminal Procedure Gode (Act 1 of 1898), 8. 528. 
Transfer of case after prosecution witnesses wee 
examned— Notice to accused befere transfer. 

There may be cases in which the want of notice 
should not be made a giound for setting aside an 
order of transfer under section 628, Oriminal Proce- 
dure Code, but where a transfer is ordered afer all 
the witnesses for the prosecution have been examined, 
itis only right that notice should be given to the 
accused and he should be heard before pasang the 
final order of transfer. 

Imperatriz v. Sadashiv, 22 B 649, Teacotta Shekdar 
v. Ameer Hajee Hafis Pakar, 8 ©, 898, Ajedhoya 
Lal v Paryag Narain, TO, W. N. 114; Umrao Singh v 
Tahu Chand, 8 A. 749, (Criminal Revision Case 
No. 426 of 1900, and Criminal Miscellaneous Petition 
No. 187 of 1903, Weir’s Criminal Rulings, Volume IT, 
pages 691 and 692), roferred to, 

Petition under sections 485 and 439, Crimi- 
nal Procedure Code praying the High Court 
to revise the order of the District Magistrate 
of Salem, dated 15th November 1908 in 
‘Proceedings No. 865-D., Transferring Calend- 
ar Cate No, 318 of 1608 from the file of the 
Tashildar Magistrate of Dharampuri to the 
file of the Magistrate of Hosur without 
giving any notice to the petitioner. 

Dr. Swaminathan, for the Petitioner. 
The Public Prosecutor, Contra, 


“ 
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“is obviously not such a case. 


ED 


Order.—-The District Magistrate before 
withdrawing the case from file of the Taluk 
Magistrate of Dharampuri ought to have given 
notice to the accused and heard his objections 
if he had any to urgeto the withdrawal. 
Section 528, Criminal Procedure Code, it is 
true, does not say that notice must be given to 
any of the parties interested and therefore 
the absence of notice would not make the 
order illegal, but all the High Courts have 
agreed that rtice should, in the interests of 
justice and fairness be given to the parties 
concerned. See Imperatria v. Sadashiv (1), 
Teacotta Shekdar v. Ameer Hajee Hafiz Patkar 
(2); Ajodkeya Lal v. Puryag Narain (8) 
Umrao Singh v. Fakir Chand (4) and 
Criminal R. ©. No. 426 of 1900 and 
Criminal Miscellaneous Petition No. 137 of 
1903, reported in Weir's Criminal Rulings 
-4th Edition Volume II, pages 691 and 692. 
In the present instance the District Magistrate 
apparently acted on an office note sent to him 
by the District Forest Officer who is res- 
ponsible for the prosecution and in his: order 
of transfer the Magistrate says that questions 
of some difficuliy might arise for decision 
and that the Taluk Magistrate should try 
the case. 

The transfer was made after all the wit- 
nesses for the prosecution have been ex- 
amined, and apparently if the trialis to be 
held now by another Magistrate it has to be 
gone through de novo unless the accused 
chooses to have cases decided by a Magistrate 
who did not hear the evidence of the prose- 
cution as it was given. Under such circum- 
stances it was only wight that the District 
Magistrate before making the order of with- 
drawal should have heard what the accused 
had to say against it. I can quite under- 
stand that there may be cases in which the . 
want of notice should not bea ground for 
setting aside an order under section 528, 
Criminal Procedure Code, but the present 
I, therefore, 
set aside the order the District Magistrate 
dated the 18th November 1908 and order 
that the case be restored to the file of the 
Talnq Magistrate of Dharampuri. 

Petition allowed. 

(1) 22 B. 549. l 

(2) 8 C. 398. oe i 


(83)7 0. W.N. 114, 7. r , 
(4) 3 A. 749, 
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PRIVY COUNCIL. 


APPEAL FROM ALLAHABAD Hrga Court. 
November 10, 1908. 


Present :—Lord Macnaghten, Lord Atkinson, 
Sir Andrew Scoble and Sir Arthur Wilson. 


AMMA BIBI AND OTHERS— PLAINTIFFS— 
APPELLANTS 
versus 
UDIT NARAIN MISRA AND oTHERs— 
DEFENDANTS—RESPONDPNTS, 


Limitation Act (XV of 1877), sch. II, Art 97—Agree- 
ment to sell-——Resctoston of contract—-Contract Act 
(IX of 1872), 88. 56, 65—Swit to recover money 
pad as part of purchase-money when consideration 
farled—Suit for specific performance and in alternative 
for refund of money paid—Accrual of cause of uction. 

‘ The defendants, who had a foreclosure decree 
standing against them, agreed to sell certain m- 
movable property to the plaintiff, and the 
plaintiff paid mto Court as purt of the consideration 
the amount due by the defendants under the foro- 
closure decree. The defendants neither executed tho 
sale-deed of the property which they had agreed to 
sell, nor did they return to the plaintif the money 
which he had paid on thew behalf. On 10th Decem- 
ber 1896 the plaintiff instituted a suit against the 
defendants for a refund of his money so paid by him, 
` alleging that the defendants had failed to fulfil their 
part of the contract, which was to execute a convey- 
ance of the property within ono month The first 
Court held that the time of one month was fixed, but 
that the time was not of the essence of the contract, 
and that the plaintiff could not rescind the contract 
under section 65 of the Contract Act and recover the 
money he had paid. Tho High Court affirmed tho 
decigion on the 18th of January 1900. On April 16th, 
1900, the plaintiff sued the defendants claiming speci- 
fio performance of the agrcement to sell, or in the 
alternative for a refund of the money paid by him 
as part of the consideration for the salo agreed upon. 
The first Court gave him a decroe for specific per- 
formance. On appeal the High Court held on 30th 
April 1903, (1) that the terms of the agreement to sell 
not being satisfactorily proved no decree for specific 
performance could be mado; (2) that the plaintiff 
was entitled to recover the money which he had paid 
under the agroement, (3) that following the case of 
Bassu Kuar v. Dhwm Singh, 11 A. 47, the plaintiffs’ al- 
ternative claim for a refund on failure of conmdera- 
tion was governed as to limitation by article 97 of 
the second schedule of the Limitation Act, 1877, and 
waa not barred by lapse of time, inasmuch as limit- 
ation only began to run from the date of tho High 
Court's decrece declaring the agreement to sell to be 
unenforceable Both the plaintiff and the defend- 
ants appealed to His Majesty in Council. Their 
Lordships dismissed both the appeals confirming the 
decision of the High Court. 
Four consolidated appeals (Nos. 55, 56, 57, 
58 of 1906) from the decrees of the High 


Courts at Allahabad. 


Facts.-Appear from the following judg- 
ment of the High Court Allahabad :— 
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Judgment.— This appeal bas arisen out of a 
suit which was instituted by phe plaintiff 
respondent for the specific ngk manen ofa 
contract for the sale of certa villages, which 
is alleged to have been entered into on the 
15th of September 1896, with an alternative 
claim that if for any resson the Court should 
decline to pass a decree for specific per- 
formance, the contract should be treated as 
rescinded, and certain moneys which were 
paid by the plaintiff respondent to the de- 
fendants appellants as portion of the considerd- 
tion for the sale should be ordered to be re- 
funded to the plaintiff. The facts of the case 
are not complicated. The defendants appear 
to have been pressed for money. There was 
a foreclosure decree outsanding against them, 
which ‘was to become absolute on the 15th of 
September 1896. In order to raise money 
and save the property from foreclosure the 
defendants induced the plaintiff, who was a 
party defendant as a puisne mortgagee to the 
foreclosure suit, to purchase ihe property, 
the subject-matter of the suit. It was neces- 
sary that the agreement for purchase should 
be entered into forthwith in order that money 
might be provided for the satisfaction of the 
debt ın respect of which the foreclosure decree 
had been obtained. Wnfortunately the agree- 
ment was not committed io writing, as it is 
perfectly clear from the evidence that the 
parties were not clear in their mirds as to 
the details of the arrangement finally come 
to. The plaintiff in part satisfaction of the 
purchase money paid into Court in the fore- 
closure suit on the 15th of September 1896, a 
sum of Rs, 18,865-6-0, and from that day to 
this he has not been repaid any portion of 
this sum, nor bas he obtained a conveyance of 
the property agreed to be sold. Although 
the terms of the contract were not committed 
to writing, we have two documents which 
afford some evidence as to what these terms 
were. One of the documents is a receipt for 
the money which was paid by the plaintiff, 
and the other is a petition which was filed by 
the defendants in the foreclosure suit. Ac- 
cording to the receipt, which was signed by 
the defendants, the agreement was that a sale- 
deed of the property should be executed in 
respect of four villages, namely, Banurpara, 
Kargara, Sakrauli and Pakri, at a price which 
would represent Rs. 100 for every Rs. 2-6 of 
the annual profits as shown by the Govern- 
ment village rent-rolls. In the - petition 
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which was filed by the defepdants on the 
same day bhe payment made by the plaintiff 
ina respect the purchase money is men- 
tioned, and aff€rwards the conditions upon 
which the sale was agreed to are stated 
thus:—'‘ The condition is that the defendants 
will execute within a month a sale-deed in 
respect of the following villages, in favour of 
Manlvi Minnat-ulla aforesaid in lien of the 
aforesaid sum (č. e., the sum paid by the 
plaintif} and the debt due to the said 
Maulvi, at a profit of Rs. 2-6 per cent. per 
annum in accordance with the Government 
village jamabandia.” It is also stated in this 
petition that at the time of the execution of 
the sale deed Maulvi Minnat-ulla will execute 
an argeement for the re-sale of the property 
within a year, subject to. conditions agreed 
upon between the parties. The sale-deed 
was not executed within one month ; and after 
some time the plaintiff instituted a suit 
against the defendants for a refund of the 
purchase money which had been paid by him 
in respect of the sale. alleging that the de- 
fendants had failed to fulfil the contract, the 
conveyance of the property not having been 
executed by them within one month. The 
defendants resisted the claim, and the learned 
Subordinate Judge before whom this suit 
was heard was of opinion that time was not 
of the essence of the contract, and he dis- 
missed the plaintiff's suit. On appeal to this 
High Court that decision was affirmed on 
the 18th of January 1900. The only matter 
decided in that suit was that time was not of 
the essence of the contract. From ‘that time 
to the present the defendants have retained 
the money which was paid by the plaintiff 
for the purchase of the property, but have 
failed to execute a conveyance to him. This 
delay no doubt has been due to the differences 
existing between the parties as to the terms 
of the agreement for the purchase. The 
defendants set up the case that the purchase 
money was not to be calculated uponthe basis 
of the existing Government jamaband7s, but 
upon the actual collections at the date of the 
agreement, as shown in their private rent- 
rolls, and that the Government jamabandis 
were tọ be corrected according to the private 
rent-rolls. [We would here remark that in 
the record the words “ gain (private) rent- 
rolls” have been mistranslated “village rent- 
rolls.”] A number of witnesses have been 
examined to prove the terms of the agree- 
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ment. The plaintiff and his witnesses have 
maintained that the written documents to 
which we have referred truly set forth what 
was agreed upon, while the defendants and 
their witnesses have as stoutly maintained 
that the purchase money was to be ascertain- 
ed, not upon the existing Government rent- 
rolls, but on the basis of the private rent- 
rolls of the defendants. - It is alleged by the 
defendants that the object of fixing a month 
for the completion of the contract was to 
enable the defendants to have the Government 
rent-rolls amended and certified. As a matter 
of fact, however, no application was made by 
the defendants for the amendment of these 
rent-rolls until 28 days of the month had 
elapsed, and itis clear from what has trans- 
pired that the rent-rolls of these four villages 
could not have been amended within the 
limited space of one month. The amendment 
of them was not completed until the 10th of 
January 1897. It appears to us clear that 
the parties did enterinto an agreement for 
the sale and purchase of the property, but 
it is equally clear that a difference arose 
between them as regards the basis upon which 
the purchase money was to be calculated, and 
that they failed to settle this difference. Upon 
the true construction of the receipt and the 
petition to which we bave referred, we are 
disposed to think that probably the plaintiff's 
case is the true one, and that the price agreed 
upon was to be calculated upon the basis of 
the then existing Government rent-roll. The 
defendants, however, have insisted throughout 
that that was not the true contract; they 
seek to add a term to the contract set up by 
the plaintiff. The parol evidence leaves it 
doubtful what the true facts were. Some of 
the witnesses, as we have stated, positively 
maintain the truth of the case made by the 
defendants, while the others as stoutly sup- 
port the case made by the plaintiff. In this 
conflict of testimony we are not satisfied as 
to what the contract really was, and wecannot, 
therefore, give a decree for specific per- 
formance. ` A 

The learned advocate for the plaintiff re- 
spondent at the outset of the hearing of this 
appeal stated to us that his client was pre- 
pared to accept the property upon the terms 
get up by the defendants, provided. that they 
named a specific sum as the purchase money. 
He also stated that his client was perfectly 
willing to treat the contract as rescinded, and 
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‘obtain a decree for the return of the money 
which he paid on foot of it with reasonable 
interest. Nothing tonld be fairer than the 
position which he has taken up from the out- 
set of the hearing of this appeal. The de- 
fendants have failed to meet him fairly in this 
matter. In the first place the Statute of 
limitation is set up as a bar to the suit. It 
is said that, inasmuch as the contract was, as 
was found in the previous suit, to be complet- 
ed within one month after the date of the 
agreement, the suit ought tohave been brought 
within three years from that period, and this 
‘period having elapsed before the suit was 
brought the suit is barred by limitation. 

In the previous suit, we may point ont, it 
was not decided that there was any binding 
contract entered into between the parties, or 

‘any such definite contract as the Court could 
specifically enforce. Undoubtedly the large 
sim which we have mentioned was paid by 
the plaintiff on foot of an agreement for the 
‘purchase of the property, and that sum was 
accepted by the defendants as part payment 
of the purchase money. Can itnow be said, 
having regard to all the circumstances of this 
case, that the plaintiff, if he now fails to 
establish his rights toa decree for specific 
performance, is barred by limitation from 
recovering the price which he admittedly paid 
on foot of a contract of purchase and which 
the defendants have all along held aa part of 
the purchase money payable under that 
contract ? We think not. As we have al- 
ready pointed out, the evidence as to the 
‘terms of the contract is so conflicting that 
we are unable to discover what the true agree- 
ment was, end so cannot give a decree for 
specific performance. According to the docu- 
ments before us the plaintiff's version of the 
agreement is correct, but the defendants have 
‘throughout insisted upon adding an additional 
term to those contained in these documents to 
- which there is no evidence that the plaintiff 
assented. Undoubtedly there was an agree- 
ment for the purchase and sale of the pro- 
perty, and undoubtedly the plaintiff believed 
“that the price was to be calculated upon the 
basis of the existing Government jamaban fts 
and in that belief paid a portion of tho 
“purchase money. The defendants, however, 
have set up an additional term, and maintain- 
ed that according to the true agreement 
“between the parties a much higher price 
was agreed to be paid, namely, a price to be 
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calculated on the basis of the actual collec- 
tions made at the time. 

The case does not appear to wé to be unlike 
that which came finally for determination 
before their Lordships of the Privy Council, 
namely, the case of Basse Kuar v. Dhum 
Singh (1). In that case it was held that 
money due on an account stated, which would 
as sich have been barred in three years from 
the date of the statement under art. 64 of 
the Limitation Act, becomes, for purposes of 
limitation, a debt of another character when, 
it having been the subject of an arrangenient 
whereby it was to be retained by the debtor 
as part of the consideration upon a proposed 
sale of land, that arrangement failed, the 
sale not being specifically enforceable and so 
declared by decree. In that case, in sont 
templation of a sale of land by the debtor to 
the creditor, it was agreed that a book debt 
should be retained by the debtor in satisfac! 
tion of part of the price, but the parties fail- 
ing to agree as to certain other terms a suit 
brought by the intending vendor for specific 
performance was, although decreed by the 
Court of first instance on the 24th of February 
1881, dismissed by the High Court on the 
14th of March 1884, on the ground that no 
binding contract enforceable by law had been 
made by the parties. It was held by their 
Lordships of the Privy Council that this 
decree brought about a new state of things 
and imposed a new obligation on the’ debtor, 
who could no longer allege that he was 
absolved by the creditor's being entitled to 
the land instead of the money. He became 
bound to pay that which he had retained in 
payment of his land, the date of the decree 
being the date of the failure of an existing 
consideration within the meaning of art. 97. 
It was held by their Lordships that the 
matter might be regarded as falling under 
section 65 of the Contract Act under which, 
when the agreement was decreed to be ineffec- 
tual, the debtor having previously received 
an advantage under it, was liable to restore 
that advantage, or to make compensation for 
it. Their Lordships in their judgment revers- 
ing the decree of the High Court, which held 
that the claim for return of the money prid 
under these circumstances was birred by 
limitation, observed:— It must be remem- 


. bered that it has throughout been common 


ground to both disputants that theré was a 
(d) 11 A. 47, : 7 
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rontract made between them, and that.among 


its terms were the sale of the villages, for 
Rs. 55,099, tht&retention by Dhum Singh of 
his debt of Rs. 33,859-3-6 as port prvyment, 
and the pryment by Barn Mal of the bilance. 
Their quirrel was abont other matters. Dham 
Singh alleged that tho terms just mentioned 
were all the terms of the contract, and he 
claimed its completion on that footing Bara 
Mal alleged that there were other terms, 
accused Dhum Singh of dishonesty, and after 
a time claimed tho right of receding from the 
bwgan altogther. But the Subordinate 
Judge took the view of Dhum Singh and 
decreed completion of the contract according 
to that view. Up tothe dite of the Sab- 
ordinate Judge's decree in 1881 Dhum Singh 
retained the amount of his dobt as of right 
and in accordance with the contract alleged 
by him. After the decree of 1881 he still 
retained it as of right and with a title which 
could not be dispated in any Court of justice 
except by the ona made of appeal from the 
decree of 1881. Barn Mal might have sued 
for his debt, but the utmost benefit which 
could have come to him from saeh a suit 
"would have been to have it suspended or 
retained in Court till after the decision of 
‘the appeal in the suit for specific perform- 
ance.” Later on in the judgment they say :— 
“Yn their Lordships’ view the decree of the 
High Court in 1884 brongbt about a new 
state of thinga and imposed a new obligation 
on Dhum Singh. He was now no longer in 
the position of being able to allege that his 
debt to Baru Mal had been wiped out by the 
contract, and that instead thereof Baru Mal 
was entitled to the villages. He becnme 
bound to pay that which he had retained in 
payment for his land, and the matter may 
be viewed in either of two ways according to 
the terms of the Contract Act IX of 1872, or 
-according to the terms of the Limitation Act 
XV of 1877.” 
section 65 of the Contract Act which provides 
that “when an agreement is discovered to be 
void, or when a contract becomes void, any 
: person who has received any advantage under 
‘such ggreemoent or contract is bound to restore 
„it, or to make compensation for it to the 
‘person from whom he received it,” and 
observe:— In this case there most certainly 
was an agreement which, as written, was in 
. the terms alleged by Dhum Singh. But it 
~ was held not to be enforceable by him because 
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there were other unwritten terms which he 
would not admit, and the other party did not 
seek to enforce the agreement according to 
his version of it bat threw it up altogether, 
The agreement became wholly ineffectual, and 
was discovered to be so when the High Court 
decreed it to beso. Tke advantage received 
by Dhum Singh under it was the retention of 
his debt. Therefore. by the terms of the 
Statute he became bound to pay his debt on 
the 14th of March, 1884 (i. e., the date of the 
High Court’s decree declaring that the con- 
tract was not enforceable).”” Their Lordships 
then referred to the terms of the Limitation 
Act and held that the case fell within art. 
97. They say:— An action for money paid 
for an existing consideration, which after- 
wards fails, is not barred till three years 
after date of the failure. The debt retained 
in part payment of the purchase money is in 
effect, and as between the vendor and pur- 
chaser a payment of that part; and if that 
were doubtful on the first retention, while 
there was yet an undecided dispute, it could 
no longer be doubtful when a decree of a 
Court of justice authorized the retention, and 
in effect substituted the land for the debt. 
Dhum Singh retained the money, and Baru 
Mal lost the use of it in consideration of the 
villages which formed the subject of the 
sale-deed. That consideration failed when 
the. decree of 1884 was made, andit failed 
none-the-less because the failure was owing 
to Bara Mal’s owa reluctance to take it under 
the conditions insisted on by Dhum Singh.” 
This isa clear authority in support of the 
respondent’s contention, that if the contract in 
this case is not specifically enforceable, he is 
entitled.to a refund of the money which was 
paid as part of the consideration for the pur- 
chase. There was undoubtedly an agreement 
for sale. The money in question was ad- 
mittedly paid as part of the consideration for 
the sale. Owing tothe conflict in the evi- 
‘dence and to the fact that the defendants 


insisted that there was a term in the contract 


that does not appear inthe document to which ` 


«we have referred, and to their insistence on 
. the. enforcement of the agreement according 


to thoir version of it, the contract bas not 
been carried ont. The plaintiff has through- 
out expressed his willingness to abandon the 
contract altogether, or to perform it according 
to the terms appearing in the documents 
-which we have mentioned. He hag gone 
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further, and at the outset of the hearing of 
this appeal expressed his willingness to accept 
the defendants’ version of the agreement, 
provided that a definite sum was named by 
the defendants as the price payable according 
to their contention; but this offer has been 
rejected. Weare wholly unable upon the 
evidence to say with any degree of certainty 
what the terms of the contract were, and we, 
therefore, cannot make a decreg, for specific 
performance. The agreement is not one 
which, in the view which we take, this Court 
ought to or can enforce, and we so declare. 
This being our view, it necessarily follows 
` that the defendanis must repay to the plaint- 
iff the money which he paid in part satis- 
faction of the purchase money. The Statute 
of linsitation does not bar the claim for the 
recovery of the money, inasmuch as there was 
an existing consideration for the payment 
which has only now failed by reason of our 
judgment that the contract is not enforceable. 
We are bound to apply to tho case article 97 
of the Limitation Actin view of the decision 
of their Lordships of the Privy Council in 
the case to which we have referred. Accord- 
ing to it the limitation begins to run from the 
date of the failure of the consideration. In 
this case the consideration fails from the 
present time by reason of the pronouncement 
of the Court. Butthe contract is not legally 
enforceable. The suit, therefore, so far as 
regards the alternative relief prayed for, is 
not barred by limitation, and we are glad to 
be able consistently with what justice and 
fair dealing dictate to give the plaintiff re- 
spondent that relief, that is, the-alternative 
relief claimed in his plaint. He is not entitled 
to a decree for specific performance, and in 
that respect the decree of the lower Court 
will be set aside, and instead we dismiss the 
plaintiff's claim for specific performance. 
‘But we give him a decree for the recovery of 
the sum. of Rs. 13,865-6-0 with simple interest 
at the rateof 6 per cent. per annum from 
the 15th of September 1896 up to the date of 
ayment. 
ih The defendants appellants must pay the 
plaintiff’s costs of this appeal and also costs 
in the Court below. 
Decree modified, 
~ Ross, for the Appellants. ‘ 
De Gruyther, K. O., for the Respondents. 
Jadgment.—Their Lordships are of opinion 
-that the judgment of the High Court is quite 
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right. They will, therefore, humbly @dvise His 
Majesty that the appeals and the pv0ss-appeals 
ought all to be dismisred. ae parties will 
bear their own ccsts of their respective - ap- 
peals. 

Appeals dismissed, 





PUNJAB CHIEF COURT. 
Civit Reviston No. 356 or 1908, - 
November 5, 1908. 
___Present:—Mr. Justice Rattigan. 
ILAHILIA— PLAINTIF —PETITIONER 
VErsus 
IMAM DIN AND ANOTHER-—-DEFKNDANTS 
RESPONDENTS, a 
Muhammadan Law-—Marriage—Iddat, period of— 


Marriage of widow before ermry cf iddat isunlawful 
and toid 


The period of 1ddat to be kept by a widow for the 
denth of her husband is four months and ten days, 
when sheis not pregnant. Ifsheis pregnant, the 1ddat 
is the largest of the two periods, that is to say, it is pro- 
longed to delivery if that should not occur bilh after 
the expriation of four months and ten days from her 
husband's death, whereas if she delivered before the 
expiration of that time, she is to wait for completion. 

A marriage contracted by a widow before the ex- 
puy of tho period of 1ddat ig unlawful, and is abso- 
lately void xf the man to whom sho has been so married 
had knowledge of the fact that the period of :ddat 
had not expired when the marriage with him took 
place. Afussammat Bibi v. Emperor, 43 P.R. 1882, Cr. 
referred to 

Petition for revision of the order of the 
Divisional Judge, Sialkot Division, dated 
the Sth October 1907, 

Appellant in person. 

K. O. Ohatterji, for the Respondents. ` 

Jadgment.—A very important question of 
Muhammadan Law is involved in this case: 
The facts proved or alleged are as 
follows .— 

One Musammat Budhi, defendant No. 2, 
was the wife of a man named Jumma. 
The latter died and at the date of his death 
his widow was pregnantwith child. The 
child was born within four months and ten 
days of Jumma’s death, and after the birth 
of the child, but also within the sjid - period 
of four months and ten days, the plaintiff 
Dahia, the brother of the deceased umma, 
alleges that he duly married his late brother's 
widow. Defendants deny that this second 
marriage ever infact took place, but the 
learned Divisional Jndge has held that even 
the assumption that the alleged 
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remarriage was duly effected, ft was jnvalid 
and void agcording to the principles of 
Muhammadan Waw, inasmuch as it took 
place within the period of the woman's 
addat, or in other words, within the aforesaid 
period of four months and ten days. The 
learned Judge held that the mere fact that 
the woman had prior to the expiry of that 
period been delivered of the child with 
which she was pregnant at the date of her 
late husband's death, could not validate a 
marriage solemnised before the said period had 
elapsed. 

The plaintiff has preferred an application 
for revision to this Court and I regret that 
hehas not been represented by counsel, 
as jt is most unfortunate that a ‘question 
of this importance should have to be decided 
more or less ex parte. I have myself 
consulted the  anthorities ordinarily 
available and have endeavonred to arrive 
at n correct conclusion. It seems to me, 
however, that tho decision of the lower 
appellate Court is right and that the passage 
in Baillie’s Digest of Muhammadan Law 
(Volume 2, pages 164,165) upon which it 
relies, fully supports its conclusions. 

This passage runs as follows :-— 

“ A free woman married by a valid con- 
tract should keep ddat for the death of 
her husband during four months and ten 
days when she is not pregnant, whatever 
be her age, whether she isa child or fall 
grown, and’ whether her husband had ar- 
rived at maturity or not... .... Tf she 
is pregnant, the iddat is the largest of the 
two periods, that is, it is prolonged to 
delivery if that should not occur till after 
the expiration, of four months and ten days 
from her husband’s death, whereas if she 
is delivered before the expiration of that 
time she is to wait for its completion.” 

The rule is, it would seem, different in the 
case of a woman who has been divorced 
for in such a case if the woman be pregnant 
at the time of the divorce, her period of 
tddut continues until her delivery and then 
terminate’, apparently whether or not 
such delivery takes place within the period 
otherwise prescribed for iddat in the case of 
divorced women, (see Wilson’s Digest-of Anglo 
Muhammadan Law, 2nd Edition, paragraph 
82). The reason, for this distinction be- 
tween two cases may possibly be that hedad 
or mourning for her deceased husband is 
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incumbent on a widow for a prescribed period 
and that during such period she must 
abstain from everything by way .of dress or 
ointments intended to beautify or adorw her 
person. Presumably it is on this ground 
of respect and mourning for her late husband 
that she is absolutely forbidden under any 
circumstances from remarrying within the 
stated period. The passage from the 
Koran printed at page 514 of Wilson's 
Digest supports this view. It runs as 
follows :—“ Such of you as die and leave 
wives, their wives must wait concerning 
themselves four months and ten days.” 
The ralo would thas appear to be absolute 
and unqualified, whether or not the widow 
was pregnant at the timo of her husband’s 
death, and as I understand, the principles 
of tho Muhammadan Law, this period of 
hedad ia not to be curtailed, simply because 
the widow happens to be delivered of a 
child before the expiry of the four months 
and ten days. This is her period of ¢ddal 
and according to these principles a marriage 
contracted by a widow before the expiry 
of the period of ¢ddatig unlawful, and is 
absolutely void if the man to whom she has 
so married had knowledge of the fact that 
the period of zddat had not expired when 
the marriage with him took place, (Mussam- 
mat Bibi v: The Emperor (1). In the present 
case as the plaintiff ig the brother of the 
woman's husband, it is impossible to believe 
that he did not know that he was marrying 
the woman within four months and ten days 
of his brother’s death. This fact is indeed 
not denied by the plaintiff. On the 
contrary, he admits it.. It is suggested in 
the ruling to which I have referred that 
very possibly among agriculturists whose 
knowledge of the Shara is at best very 
elementary, custom may permit of the 
celebration of a re-marriage within a period 
considerably shorter than that recognised 
by Muhammadan Law. The parties in this 
case are village kamins, but it has not been 
contended that they follow any custom at 
variance in this respect with the principlea 
of their personal law, and in reply to a 
question from me the plaintiff admitted that he 
knew of no such customary rule. It would, 
therefore, be a mere waste of time and would 
involve the parties in unnecessary expense if 
I remanded the case for inquiry as to the 
- (1) 43 P. R. 1882, Or. - $ 


$96 


Tho 


possible existence of a customary rule upon 
this point. 
I must, accordingly, dismiss this appli- 
cation with costs, and I order to that effect. 
Application dismissed. 





ALLAHABAD HIGH COURT. 
Second Cryin Arrear No. 1891 or 1907. 
April 21, 1909. 

Present ::-—Sir John Stanley. Kr., Chief Justice 
. and Mr. Justice Bandtii. 

BULAKI DAS—PLAINTIFF—ÅPPELLANT 
versus 
Tun SECRETARY or STATE ror 

INDIA in COUNCIL AND OTHERS— 


DeEFEVDANTS— RESPONDENTS 
United Provinces Municipalities Act (I of 1900), 8. 183 


-District Magistrate cancelling parmiasion gwen by , 


Muncipal Boardto build a temple-—S8iat to eet aside Dig- 
trict Magistrate’s order not marntainable 

The plaintiff obtained permiasion from a Municipal 
Board to build a temple within the Municipality, The 
District Magistrate purporting to act under section 
188 of the Munioipalities Act, 1900, cancelled that 
order, and the District Magistrate's order was confirm- 
ed by the Local Governmeut : 
_ Held, that the plaintiff was not entitled to mamtain 
a suit in a Civil Court for a declaration to build the 
temple against the order of the District Magistrate. 

Held, further, that a Civil Conrt had no power to dis- 

turb the order of the District Magistrate who acted 
within his junadiction and whose order was confirmed 
by the Local Government. 

Abdul Asis v. Mumapal Boord 
A.L J 222, roferred to. 

_ Second appeal from the decision of the 

Additional Judge of Moradabad. 

Durga Charan Banerji, for the Appellant. 

Ghulam Mujtaba (with him W. Wallack), 
for the Respondent. 


of = Purbhit, 2 


. Judgment—Wo think that the decision: of © 


the learned Additional Judge of Moradabad from 
which this appeal is preferred is correct. The 
plaintiff sned for a declaration that he is en- 
titled to build a temple on a site in Morada- 
bad. In a sarai in that city there is a chabutra 
with an image of the god Mahadeo. It is 


said that there was formerly a kuchha temple 


upon this site which had fallen into rnin and 
that the plaintiff was desirous of restor- 
ing it. He applied to the Municipal Board 
on the 8rd of August 1905 for permission to 
build a temple on the chabutra and his appli- 
cation was granted and the building was 
commenced. Later on, however, some Mu- 
hammadan members of the community pro- 
tested against the building and in consequence 
the District Magistrate on the 6th of Feb- 
ruary 1906 cancelled the order of the Board 
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in favour of the plaintiff, purporting to act 
under the provisions of section @&3 of the 
Municipalities Act I of 1909.” The order 
of the District Magistrate was confirmed by 
the Local Government on the 7th of March 
1906. The learned Additional Jadge held 
that it was not open to the plaintiff to main- 
tain his suit in view of the order of the Dis- 
trict Magistrate. Hence this appeal. 

We think that the view of the law taken 
by the learned Judge is correct. Section 183 
provides that a District Magistrate may by 
an order in writing suspend within the 
limits of bis district the execution of any 
order of the Municipal Board and may pro- 
hibit the doing within those limits of any act 
which is about to be done or is being done in 


-Persnance of or under cover of the act, # in 


his opinion the doing of the act is likely to 
lead to a breach of the peace, or cause injury 
or inconvenience to the public or any class or 
body of persons. The order of the District 
Magistrate cancelling the order of the Muni- 
cipal Board giving permission to the building 
of the temple in question was passed in par- 
suance of this Act and it was confirmed by an 
order of the Local Government as provided 
for by sub-section (2) of section 183. In 
view of this action of the District Mugistrate 
we are of opinion that the plaiutiff is not 
entitled to maintain a suit fora declaration 
that he is entitled to build despite the order 
so passed and confirmed. The principle 
governing the ruling of a Bench of this 
Court in the case of Abdul Aziz v. The 
Municipal Board of Pilibhit (1) appears to us 
to be applicable to this case. ‘Chere it was 
held that where a Municipal Board acting 
under its statutory powers ordered the course 
of n drain, which it considered to be prejndi- 
cial to health, to be diverted, it was held that 
the Civil Court had no power to disturb the 
order of the Board inasmuch as it was acting 
within its statutory powers. So here we 
think that the Civil Court has no power to 
disturb the order of the District Magistrate 
who acted within his jurisdiction and whose 
order has been duly confirmed by,the Local 
Government. We dismiss the appeal with 
two separate sets of costs, one payablesto the 
defendant No. 1, and one to the other defend- 
ants respondents. These costa will include 
fees on the higher scale. 
- : Appeal dismissed, 


AJZ L J. R. 229. 


Voi. Ij 


AMIR OHAND V, OHUNI LAL. |, 
PUNJAB CHIEF COURT. ~ 


Ssconp Civiu Arrear No. 342 or 1906. 
OcMber 29, 1906. 


Present :—Mr, Justice Lal Chand. 


AMIR CHAND AND oraers—Puattirrs— 
APPELLANTS 
versus 
CHUNI LAL AND orners—Derenpayts— 
RESPONDENTS, 

Custom—Pre-emption —Sales of house property—Kot 
Nau sub-division of Khem Karn, Lahore District, 

The custom of pre-emption in respect of sale of 
houses prevaila in Kot Nau sub-division of the town 
of Khem Karn, in the Lahore District. 

Panna Lul v. Bhagwan Daz, 16 P, R, 1902, dis- 
tinguished. 

Mussammat Nur Jahan v, Aziz-ud-Din, 108 P. R. 
1896, Dhumi Mal v. Kalu, 67 P. R. 1906, referred to. 

Further appeal from the decree of A, 
Kensington, Esquire, Divisional Judge, Lahore 
Division, dated 19th April 1904, 

Ishwar Das, for the Appellants. 

Harsukh Rai, for the Respondents. 

Judgment.—Thig is an appeal in a suit 
for pre-emption of a house in Khem Karn, 
a small town in Kasur tahisl of the Lahore 
District. According to the census of 1881 
it contained a population of five thousand 
five hundred inhabitants, but according 
to the Gazetteer the town must at some 
former time have been a place of larger size 
and more importance than at present, as 
there are a number of ruins scattered around 
beyond its present limits, 

It is at present divided into three main 
sub-divisions designated Kot Kohna, Kot 
Vichla and Kot Nau. The house in dispute 
is situate in Kot Nan and plaintiff has 
sued for pre-emption on the ground that 
he owns an adjoining house. Defendants- 
vendees by their written pleas admitted 
the existence of the custom of pre-emption, 
as alleged by plaintiff, but asserted their 
‘equal or superior right by reason of owning 
an adjoining bnilding site. This plea 
accorded with the terms of the sale-deed 
which describes the sale to the vendees aa 
pre-emptors by reason of owning a site on 
the eastern’ boundary. But the plea was 
recanted by one of the vendees before the 

e . 
issues were fixed, as he alleged in his ex- 
amination that there was no cutsom of 
pre-emption either in the town or in the 
sub-division, and if there was, he had a 
better right. An issue was accordingly 
fixed whether the custom of pre-emption 
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prevailed in Kot Nan of the town of Khem 
Karn. The first Court found the issue 
in the affirmative and decreed the claim. 

The lower appellate Court has dismissed 
the suit on the ground that the proof adduced 
is not adequate to prove the existence of 
pre-emption. I am unable to agree with 
the view taken by the lower appellate 
Court, and it appears to me that the evidence 
produced is gufficiently strong to prove 
the alleged cutsom. There are five instances 
including three decided cases. : 

In the first instance (Gajn v. Hukma 
decided on 26th January 1884) an express 
issue was fixed whether the custom of pre- 
emption prevailed in Khem Karn. It was 
found in the affirmative after enquiry and 
it is noticeable that according to the judg- 
ment the existence of the custom of pre- 
emption was supported even by the evidence 
for the defendant. 

In the next case Fateh Din v. Wali 
Muhammad decided on 22nd March 1896, 
the defendant admitted the claim which 
was accordingly decreed. The third case 
related to a suit for pre-emption on an 
auction sale. It was undefended and the 
claim was decreed ex parte. The two re- 
maining cases are instances of successful 
private assertion of the right of pre-emption 
deposed to, one by Dina, the successful pre- 
emptor, and the ether by Athar Mal witness. 
The last case occurred in Kot Vichla or the 
middle Kot, the first in Kot Kohna or the 
old Kot and the remaining three cases in 
Kot Nau where the house claimed in the 
suit is situate. There are thus three 
undoubted instances of successful exercise 
of the right of pre-emption in the sub- 
division itself supplemented by two instances 
in the neighbouring sub-divisions. There 
is no instance to the contrary, and beyond 
making a general assertion the defendant’s 
witnesses havé not even deposed to definite 
sales which were not pre-empted. On the 
other hand the existence of the custom of 
pre-emption was expressly alluded to in 
the sale-deed itself and was reiterated in 
the written pleas, signed and verified by 
the vendees. I am not prepared to pass 
over these admissions as of no importance 
or to say that the defendants were badly 
advised in making them. On the other hand, 
the admission in the sale-deed seems to -me 
to indicate a conscious belief on the part of 
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the vendees that the custom of pre-emption 
does prevail in the town andthe sub-division 
where: the house sold is situate. The counsel 
for respondents attempted to minimise the 
effect of theso admissions. by relying on 
certain observations in Dhumi Mal v. Kalu 
(1), at page 247, but the remarks quoted 
apply to a case where the vendees in reply 
to plaintiff's notice offered to resell, a 
circumstance entirely differgnt 
present case, where it is. asserted in the? 
sale-deed itself that the property was sold 
to the purchaser as he was a pre-emptor. 
In: this respect the following remarks in 
Mussammat Nur Jahan v. Aziz-ud-din (2), at 
pages 506 and 507, seem to me to be more 
appropriate :— 
~" The binding effect of custom rests upon 
the consensus of opinion of the members of 
the community among which it prevails, 
If the defendants believed that pre-emption 
attaches to the proprely in dispute or 
admitted it in Court and acted on that 
understanding in arranging for the purchase 
of the tawela it is, 1 think, a fair 
inference that the right 4s recognised by 
custom.” It appears that there, as 
here, the purchaser described himself in 
the ssle-deed as o pre-emptor. The learned 
Divisional Judge has referred to Panna Lal 
v. Bhagwan Das (8) as showing that much 
stronger proof is required before a custom 
of pre-emption by vicinage can be established 
in what is after all little more than a large 
country village. According to the Gazetteer 
the town of Khem Karn is surrounded by 
a thick well built pukka wall buttressed at 
intervals. The main. streets are all paved 
and it has two or three straight and fairly 
broad bazars. There isa fine baolt.. 
and some well-built houses besides 

public buildings, such as the Municipal 
house, the school house and the Police post. 
Ont of a total population of 5,516 according 
to the census of 1881 the majority, about 
two-thirds, are Mussalmans. The case re- 
ported as Panna Lal v. Bhagwan Das (8) 
related tothe town of Bhiwani which was 
found to be a town of modern origin 
occupying a Jarge area within the agricultural 
village of Bhiwani and chiefly inhabited 
by Marwaris who settled there as traders, 
from various parts of Rajputana, 

(1) 67 P. R. 1908. (2) 108 P. R. 1895. 
(8) 16 P. R. 1902. s e a ee, r eiai 
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As xegards instances of preemption- it 
was there held that the early decisions 
proceed merely on the accident of viciuage. 
The case of 1890 which was not appealed 
against was decided on a principle which 
has been superseded. So far from there 
being any reason to suppose that there is 
a general custom even ina part of Bhiwani, 
the cases, considering the size of the town 
{with a population between 80,000 and 
40,000) and the fact that houses must have 
very frequently changed hands amongst 
members of a mercantile | community, are 
surprisingly few in number. This case 
was, therefore, vidently decided with refer- 
ence to its special features, and it is no 
authority on the question of adequacy of 
proof to establish the custom of sa, Kg 
The general observations contained on page 
68 evidently refer to the patricular facts 
of the case as is apparentifrom the circum- 
stance, specially noted, that the house 
about which the suit had been brought had 
been twice previously :trarsferred within 
recent years without any mention of pre 
emption right. | 

In the present case there are no circum-. 
stances which would render the existence 
of pre-emption in Khem -Karn asa priori 
improbable. On the other hand the history 
and constitution of the town with a large 
preponderance of Muslim population renders 
it not improbable that custom of pre-emption 
would be found to exist. There are, 
moreover, five instances of successful exercise 
of pre-emption coupled with the vendees’ 
own admission of cnstom in the sale-deed 
and in his verified written pleas. And there 
is absolntely no evidence in rebuttal. There 
is, therefore, both adequate and cogent 
evidence in the present case to prove that 
the custom of pre-emption does prevail in 
Kot Nau of Khem Karn. I accept the 
appeal, set aside the decree of the 
lover appellate Court and remand the 
case for deciding whether defendants- 
vendees have an equal or superior right as 
contended in the 6th, ground*of appeal. 
The stamp on appeal will be refunded and 
other costs will be costs in the case. 


Appeal allowed. 
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CELCUTTA HIGH SOUR, 


Sgconp WAL APPBAL No. 519 or 1907. 
April 2, 1909, 


Present :—Mr. Justice Mookerji. 
ISWARDHARI SINGH—Derenpaxt No. 1 
-—APPELLANT 
versus 
NARSINGH SINGH AND OTHERS—PLAINTIPES 
AND ANOTHER—Derenpant No. 2— 4. 

RESPONDENTS. 

Evidence—Partition—Joint Hindu family—Share en- 
tered in Record of Rights—-Alsenation by one member 
without family neceasity—Innocent purchaser—Equities 
tn favour of alienee. 

Although in order to prove that a joint Hindu 
family has become separate it 19 not necessary to 
prove partition by metes and bounds, yet the mere 
cirgumstance that the shares of the parties are men- 
tioned in the Record of Rights, 18 not sufficient to 
prove partition without separate enjoyment of the 
shares. 

Apoovier v. Ramasubha, JIM. I. A 75;8W R1 
(P. 0.), Hoolash Kooer v Kassee Proshad, 7 C. 369 and 
Ambika Dat v. Sukhmani, 1 A 487, followed. 

Ram Lal v Deb: Dat, 10 A. 490, distinguished. 

When a Court sets aside an alienation by ono mem- 
ber of the joint Aftakshara family on the ground that 
that person had no right to alienate any portion of the 
Joint property without proof of family necessity, the 
Court will protect an mnocent purchaser and will 
work out the equities in favour of the alienes. 

Banwarı Lal v, Bheo Sankar Misser, (1909) 1 Ind. Cas. 
670, followed. 

Appeal from the decree of the Sub-Judge of 
Saran, dated December 6, 1906, reversing that 
of the Munsif of that place dated May 28, 
1906. 

Babu Baldeo Naratn Singh, for the Appel- 
lant. 

+ Babus Asutosh Mukherjee and Moheni Mohun 
Chatterji, for the Respondents. 

Judgment.—This is an appeal on behalf of 
the first defendant in an action for recovery 
of possession of immovable property. It ap- 
pears that one Dhoordhar Singh left three 
sons Sarablal Singh, Narsingh Singh and 
Behari Singh. Sarablal left twosons Jaikissen. 
Singh and Harikissen Singh and Behari Singh 
left a son Fateh Bahadur Singh. The parties 
were members of a joint Mitakshara family; 
and it has been found by the learned Subordi- 
nate Judge that they have not yet separated. 
On the 20th September 1905 Harikissen exe- 
cuted a conveyance in favour of the present 
appellant for Rs. 382 in respect of two cot- 
tahs of land purporting to sell thereby his 
share out of a larger plot of twelve cottahs 

-which belonged to the entire family. Nar- 


sing for himself and as guardian for his 


INDIAN OASES, 


899 


nephew Jaikissen along with Fateh Bahadur 
then commenced this action on the lst De- 
cember 1905 for recovery of the property 
transferred, on the ground that it was part of 
the joint family property and an alienation of 
it by one co-parcener withont the consent of 
the others and without proof of family neces- 
sity was void and inoperative. The claim 
was resisted substantially on the ground that 
the memberg of the family had separated, 
that upon partition four cottahs had fallen 
into the share of the two sons of Sarablal and 
that Jaikissen and MHarikissen had each 
taken two cottahs. On this basis it was 
argued that it was quite competent to Hari- 
kissen to alienate the disputed land as he 
did. 

The Court of first instance upheld this 
contention, found that the transfer by the 
second defendant in favour of the first de- 
fendant was for the consideration alleged in 
the conveyance and dismissed the suit. Upon 
appeal the learned Subordinate Judge has 
held that the members of the family are still 
joint and that the partition alleged by the 
defendant has not been established. On this 
ground he has held that the alienation is void 
and concluded that the plaintiffs are entitled 
to an unconditional decree for recovery of the 
property. 

The first defendant has now appealed to 
this Court and on his behalf the judgment 
of the Subordinate Judge has been challenged 
substantially on two grounds, namely, first 
that the Subordinate Judge onght to have 
held that there was a partition as alleged by 
the defendant, and secondly, that in any view 
of the matter the plaintifs are not entitled 
to an unconditional decree for recovery of 
possession, and that the Court ought to pro- 
tect the purchagers who paid Rs. 382 to the 
second defendant on the faith of his repre- 
sentation that there was a partition of family 
property and that he was competent to 
alienate the two cottahs which form the dis- 
puted property. 

As regards the first of these contentions, it 
is impossible for the appellant to succeed. 
The Subordinate Judge has found itas a 
fact that the alleged partition has not been 
established. So far as the oral evidence is 
concerned the view of the Subordinate Judge 
that it is not sufficient to establish partition 
is not liable to be challenged in second ap- 
peal. But so far as the documentary evi- 
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dence is concerned the Jearned vakil for the 
appellant has contended that as the shares of 
the parties were entered in the record of 
rights, that circumstance by itself was suffi- 
cient to prove the fact of partition. He has 
argned in effect that as laid down by their 
Lordships of the Judicial Committee in 
Apoovier v. Ramasubha Atyan (1) partition by 
metes and bounds is not necessary. This lat- 
ter contention is no doubt well-founded : but 
it is impossible to support the contention of 
the appellant that the mere circumstance that 
the shares of the parties are mentioned in the 
record of rights is sufficient to prove partition. 
It has been repeatedly held that mere de- 
finement of shares in the Revenue records 
without separate enjoyment of the shares so 
enumerated is not sufficient to constitute 
partition, Hoolash Kooer v. Kass.e Proshad (2) 
and Ambika Dat v Sukhmani Kuar (8). No 
doubt, as pointed ontinthe case of Ram Lal v. 
Debi Dat (4) the definement of shares follow- 
ed by entries ofseparate interest in the Revenue 
records may, under certain circumstances, be 
important evidence of separation and if not 
otherwise explained the Court may infer from 
such evidence that the parties had separated. 
Here, however, as pointed out by the learned 
Subordinate Judge, the entry in the record of 
rights appears to have been made for the pur- 
pose of showing how much share would be- 
long to each branch of the family in the 
event of a partition. It is impossible for mo to 
say in second appeal that the inference which 
tle Subordinate Judge has drawn involves 
any error of law. The first point taken by 
the appellant cannot, therefore, be supported. 
The second contention of the appellant, 
however, is manifestly well-founded, It is 
sufficient to refer to the cases of Muhabeer 
Pershad v. Ramyad Singh (5) and Jamuna 
Pershad v. Ganga Pershad Singh (6), in support 
of the proposition that when a Court sets aside 
an alienation by one member of the joint 
Mitakshara family onthe ground that that 
person had no right to alienate any portion 
of the joint property without the assent of 
his co-sharers and without proof of family 
necessity, the Court will protect an mnocent 
purchaser and will work out the equities in 
favour of the alienee. The cases upon this 


(1) 11 Moo. I. A, T6;8W. R. 1 ee) (2) 7 O. 869. 
(3) 1 A. 437. (4) 10 A 

(5) 12 B. L. R. 90; 20 W. R, 108. 

(6) 19 C. 401, 
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point yere rectntly reviewed by hbis Court 
in Banwari Lal v. Sheo Bankar Misser (7). On 
the authorities as well as upgo principle it is 
clear that the present plaintiffs are not cu- 
titled to an unconditional decree for recovery 
of the disputed property. The property 
which has been alienated admittedly repre- 
sents what would fall tothe share of the 
second defendant in the event of partition of 
the family properties. The proper decree to 
make therefore under the circumstances will 
be to direct that the plaintiffs do recover 
possession of the disputed property on con- 
dition that they deposit in Court Rs. 382 for 
payment to the second defendant within six 
months from this date. If they carry ont 
the order of this Court they will be entitled 
to be restored to possession and to hold that 
property as part of the joint family pxo- 
perties. If they fail to do so their suit must 
stand dismissed. It is not necessary to make 
any provision for the payment of interest on 
the consideration mentioned in the convey- 
ance ; that may be set-off against the profits 
received by the purchaser . during the time 
that he has been in possession of the pro- 
perty. 

Under the circumstances the proper order 
for costs will be that each party do pay his 
own costs throughont the litigation. 


Decree varied. 
(7) (1909) 1 Ind. Cas. 670. 





PUNJAB CHIEF COURT. 

Civin Rervston No. 115 or 1905. 
December 11, 1906. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

INDER SINGH--PLAINTIFF—PETITIONLR 
ver sus 
RAM SINGH AND orners—Dezvexpaxts 

RESPONDENTS. 

Ciril Procedure Code (Act XIV of 1882), a. 98, 99, 
623, 624—Dismissal in default on adjourned hearing-—- 
“ Rere of Judgment.” 

Where a case was adjourned to await the result 
of an appeal pending in the Chief Court, and tho 
date of the next hearing was given to the partion, 
but the suit was dismissed on the next» hearing in 
default of parties’ appearance : — 

Held, that the order of dismissal was one undessection 
98, C. P C and was perfectly justified. Although an 
orderunder section 98, C.P C isa judgment within the 
meaning of sections 623, 624, yet it is not open to 
review, plaintiffs only remedy isto proceed under 
section 99, C. P, C, 

Kovash Mondal v, Nabadutp Chanda: Kar, 2 C.W, N, 
818, followed, 


Vo. 19 


Petition for revision of the order of Cap- 
tain B. Q. Roo, Additional Divisional Judge, 
Ferozepore Division, dated the 22nd Decem- 
ber 1904. ` 

Ishwar Das, for the Petitioner. 

Daulat Ram, for the Pespondents. 

Judgment. —The sole question for determin- 
ationinthiscase is whether theorder passed by 
Mr. Swiftonl4th July 1903 was one to which 
section 98, Civil Procedure Code, was 
applicable or not. After hearing the learned 

` pleader for the petitioner we are of opinion 
‘that the said order clearly falls within the 
perview of section 98; and it follows as 
œ necessary consequencé that the order of 
‘the 26th July 1908, dismissing the suit 
under that section was correct. The order of 
14th July runs as follows:— 

‘ Chunki wakil mudalai urz karta hai ki 
adalat alia Chief Court (men) appeal kia 
hua hai, lihaza hukm hua ki muquddma 26 
August 1903 (ko) baintizar-i-hukm adalat- 
i-alia Chief Court pesh howe. Parcha diya 
gaya.” 

We think that the above order is suscep- 
tible of one interpretation only, tiz., that 
the Court adjourned the hearing of the 
suit (pesh howe) to the 26th August 1903, 
the reason for the adjournment being that 
the result of the appeal said to be then 
pending in the- Chief Court was to be await- 
ed in order .to see if it would have any 
effect on the progress of the suit. The 
usual parcha containing the date of the 
next hearing was given to the parties, the 
intention clearly being that the partes should 
appear on that date: Under these circum- 
stances the order of disimissal under section 
98, Civil Procedure Code, was perfectly 
justified. 

We are also of opinion that the learned 
Divisonal Judge was right in holding that 
the order of the 26th Angust 1903 was 
a “judgment” within the meaning of 
seetion 624, Civil Procedure Code, and that 


the Munsif who succeeded Mr. Swift was, ' 


therefore, not competent to review the said 
order under that section. In any case 
the petitfoner having omitted to avail himself 
of hig. ‘proper remedies under section 99, 
Civil Procedure Code, the Munsif should 
not have entertainedthe applicationfor review 
under section 623 of the Code (see Kotlush 
Mondol v. Nabadwip Chandra Kar (1). 
(1) 2.0. W. N. 818, 
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For the foregoing reasons we uphold the 
order of the lower appellate Court and 
dismiss this revision. The parties will 
bear their own costs. 

Application dismissed, 





MADRAS HIGH COURT. 
Secony Crvi APPrRAL No, 615 o 1905. 
April 2, 1909. 
Present: —Siv Arnold White, Chief Justice 
and Mr. Justice Miller. 
MADDALI VENKATRAYUDU (pgceaszp) 
AND OTHERS——APPELLANTS— 
Versus 
MOOVA SANKARAYYA— PLAINTIFF 


RESPONDENT. 

Limitation Act (KV of 1877), Beh, H, arts 148, 144— 
Ejectment—Limitation——Burden of proof—Plaintıf must 
show possession and dispoasession within 12 years. 

In a suit in ejectment from immovable property 
the plaintiff must show possession and dispossession 


` within twelve years prior to the date of the institu- 


tion of the suit. To such a case article 142, and 
not article 144 of the second schedule of the Limit- 
ation Act, applies. 

Gopaul Chunder Chuckerbutty v. Nilmoney Matter, 10 
O 874, Mohima Ohunder Mosoomdar v. Mohesh Chun- 
der Neoght, 16C 473 and Muhammud Amanullah 
Khan v. Badan Singh, 17 ©. 187, referred to 

Second appeal against the decree of the 
Subordinate Judge’s Court’ of Kistna at Ma- 
sulipatam in A. 8. No. 339 of 1904, presented 
against the decree of the Court of the District 
Munsif of Girdivada in O. S. No. 172 of 
1903. 

Mr. O. R. Piruvenkatachariar, 
Appellants. 

Fhe Hon, P. S. Siraswami Atyar (Advo-~ 
cate-General), for Respondent. 

Judgmeat.—The third issue was framed 
on the assumption that the case was governed 
by article 144 of the second schedule to the 
Limitation Act of 1877. The judgment of 
the Subordinate Judge proceeded on this 
view. He accordingly denlt with the case as 
if the onus was on the defendant. In this, we 
think, he was wrong. The article of the Li- 
mitation Act which applies is article 142 and 
the plaintiff must show possession and dis- 
possession within 12 years prior to the date 
of the institution of the suit. See Gopoul 
Chunder Chackerbutty v. Nilmoney Mitter (1) ; 
Mohtima Chunde: Mozoomdar v. Mohesh Ohunder 
Neoghi (2) and Mahammad Amanulla Khan 
v. Badan Singh (8). È 

(1) 10 0, 874. - (2) 16 0. 473. (3) 17 0. 187, 


for the 
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We must, therefore, ask for a finding by the 
Subordinate Judge on the evidence on record, 
whether the plaintiff or his predecessor in 
title was in possession and was dispossessed 
within 12 years prior to the date of the suit. 
The Subordinate Judge will of course, in de- 
termining this question, take into considera- 
tion the nature of the land in dispute. 

The finding should be submitted within six 
weeks, and seven days will be allowed for fil- 
ing objections. A 
Oase remanded. 


ALLAHABAD HIGH COURT. 
-Szconp Cryin Arrear No. 292 or 1908. 
April 27, 1909. 

Present :—Mr. Justice Karamat Hussain. 
GAN GA SAHAI—DEFENDANT——ÅPPELLANT 
versus 
Musammat RAL KUNWAR AND OTHERS-— 


PLAINTIEFS—RESPONDENTS. 

Agra Tenancy Act (II of 1901, Local), sa 177,196,197 
—Question of juriadiction decided by a Revenue Court— 
aAppeal—District Judge's power to decide the case on 
merits although suit had been tnetituted in a torong 
Court—Limitation Act (XV of 1877), 2. 6. 

A suit cognizable by a Civil Court wus filed in a 


_ Revenue Court which decided a question of jurisdic- 


tion raised before it: Held, that an appeal lay to tho 
District Judge, who acting under section 196 or 197 of 
the Agra Tenancy Act could decide the case on merits, 
although the Court in which the suit had been insti- 
tuted was a Court which had no jurisdiction to try the 
suit. 

Held, further, that wherethe appellant had not filed 


‘the appeal in a proper Court, owing to some bona fide 


mistake as to jurisdiction, the period during which he 


-had been under the mistake shall not be computed 
towards the period of limitation. - 


Second appeal from the decision of the 
Judge of Saharanpur, dated the 28th of Janu- 
ary 1908. 

Bent Madho Ghose, for the Appellant. 

Tej Bahadur Sapru (with him Govind Pra- 
shad), for the Respondents. 

Judgment.—The plaintiffs instituted a auit 
in the Court of the Assistant Collector, first 
class, under section 58 (a) of the Agra Tenan- 
cy Act for the ejectment of Ganga Sahai and 
his father as their sub-tenants. Ganga Sahai 
defended the suit and pleaded that he was 
not the sub-tenant of the plaintiffs and that 
the Revenne Court had no jurisdiction to en- 
tertain the suit. The Court of first instance 
dismissed the claim. The plaintiffs appealed 
to the Commissioner on the 17th of Septem- 
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ber 1907. The office reported on the 18th of 
September 1907 that the case was jvithin the 
jurisdiction of the District Judge “and not of 
the Commissioner. The Commissioner fixed 
the 8th of October 1907 for the determina- 
tion of that point and came to the conculsion 
that the appeal lay to the District Judge. 


- He, therefore, returned the memorandum of 


appeal on the 8th of October 1907 for pre- 
sentation to the proper Court. The Civil 
Courts were closed from the 9th of October 
to the 10th of November 1907, both days in- 
clusive. On there-opening of the Civil Courts 
on the 11th of November '1907, the memo- 
randum of appeal was ` presented to the Dis- 
trict Judge. The learned District Judge 


‘found that the relation of landlord and te- 


naut did not exist between the- parties. He 


“also found that the defendant Ganga Sahai 


was a trespasser and was liable to be ejected 
as such in the Civil Comt. He, therefore, 


. decreed the appeal with costs against Ganga 


Sahai and dismissed it as regards Tula with 
costs, The defendant Ganga Sahai comes here 
in second appeal. It is argued by his learned 
Vakil that under the provisions of section 177 
of the Agra Tenancy Act no appeal lay from 
the decree of the Assistant Collector, first 
class, to the District Judge and that, therefore, 
he could not, under the provisions of section 
196 or 197 of the Agra Tenancy Act, decide 
the appeal. He also contends that the appeal 
tothe District Judge was barred by limitation. 
The learned Advocate for the respondent in 
answer to the first contention points ont that 
under the provisions of section 177 in all suits 


in which a question of jurisdiction has been de- 


cided an appeal lies to the District Judge. This, 
in my opinion, is a complete answer to the 
first contention. The suitis not barred by 
limitation, The facts which I have stated 
relating to the presentation of the appeal first 
to the Commissioner and then to the Civil 
Court, together with the finding of the lower 
appellate Court, that there is no doubt there 
was a bona fide mistake, as stated in the 
affidavits on the file, save limitation. The 
learned District Judge on these facts was com- 
petent under section 5 of the Indiat Limita- 
tion Act, No. XV of 1877, to entertain the 
appeal and to hold that the appeal wat not 
barred by time, For the above reasons the 
appeal fails and is dismissed with costs. 
Appeal dismissed, 
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PARBMANARD v. BIRKHU. 


NAGPUR JUDICIAL COMMISSIONER’S 
‘ COURT. ° 


` Saconp Civiu Appear No. 460 or 1907. 
Jaauary 2, 1909. 
Present :—Mr. Drake-Brockman, J. C. 
PARMANAND—Debrenvant—APPELLANT 
versus 


BIRKHU-—PLAINTIFFE— RESPONDENT, 
Registration Act (ILI of 1577), as. 8,17 (b), 49-—Riqht 
‘to take out lac—Interest in immovable moperty—Com- 
grdsory — registration—Admissidility af  wnregitered 
doewment, 


A right to take out lac from trees standing on 8 
jungle isa right to enjoy, and an interest in, “ im- 
movable property” as defined in s. 80f the Indian 
Registration Act. 

Raja Bije Rahadurv, Garoolal, 5 C.P L.N. 6, Sakho 
Ram v. Goral, 90 P L.R.53, Seem /hettiar v Santha- 
nathen Chettiar, 20 M. 53, Mammikbytt: v Pushakal, 
29 M 353; Airiay Maromsl, AN. L R 104, followed. 

J@moo v. Hucha, 12 W. R. 368, Bain Maly Balawal 
Bakhsh, 72 P. R. 1884, not followed. 

Misri Lal v. Mozhar Wawan, 13 0. 262, Afmaram v, 
Doma, 11 O. P. L. R. 87, distinguished. 

Sukhmandanv, Sadanam, 13 O P. L. R 43, referred to. 

The registration of a document by which right to col- 
lect lac is assigned for a number of years is compulsory 
under s. 17/5} of the Registration Act, if the valne of 
the interest transferred is one hundred rupees or in 
excess of Rs. 100. 

Such a document, if unregistered, cannot be admit- 
ted in evidence ; anda suit for damages and injunction 
based upon ié must, therefore, fail. 

Balaji v. Bara Bai, 1 N. L. R. 47, relied upon. 

Second appeal against the decree of Rai 
Bahadur S. O. Sanyal, Divisional Judge, Nag- 
pur Division, dated the 10th April 1907, 
confirming the decree of Mr. G. G. Ranade, 
District Judge, Balaghat, dated the 3rd De- 
cember 1906. 

Mr. J. O. Ghosh, for the Appellant. 

Messrs. M. Ohuckerbuthy and P. N. Dutt, 
for the Respondent. 

Judgment—The main qnestion for de- 
termination in this second appeal is whether 
the document marked as exhibit P-l of the 
first Court’s record was rightly held by the 
Courts below to be admissible in evidence 
„though unregistered. 

The document is styled a kararnama (agree- 
ment) and was admittedly executed in favour 
of the plaintiff Birkhu by the defendant Par- 
manand on the 4th July 1903. After de- 
scribing the parties it proceeds in terms which 
may be translated as follows :— 

A malguzart share of 5 annas and 4 
pies in mauza Temni has been divided 
off by a perfect partition and I am 
the malguzar. A sharein the jungle 
consisting of parsa trees yielding lakh 
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in this village belongs to me. Other 
kinds of jungle being left out of ac- 
count I have given you the whole 
jungle consisting of parsa trees yield- 
ing lakh for five years, t.e., the ‘stahart 
and the unkari corps, 10 corps in all, 
for Rs. 300. I have this day received 
the money. At the rate of Rs. 60 per 
annum the amount is Rs. 300 for 5 
years. You will kold the lakh in your 
possession and under your manage- 
ment Without any objection. If any 
quarrel or dispute arises in removing 
tho lakh, I will pay you Rs. 75 for 
each year of the unexpired period.” 

According to the defendant the transaction 
evidenced by this document amounts toa lease 
ofimmovable property for the purposes of 
clause (d), section 17, of the Indian Regis- 
tration Act, 1877.. The first Court, without 
giving any reasons for its view, held that the 
transaction amounted to a lease but not to a 
lease of immovable property. In appeal the 
learned Divisional Judge wrote as follows 
in this connection:— 

“A lease to collect lakh from trees does . 
not require registration. Lakh is nei- 
ther the fruit nor the juice of trees, 
It is the exudation of a kind of 
insect that thrives on certain kinds of 
trees. Itis no more immovable pro- 
perty than honey is. If standing 
timber, fruits on and juice in trees are 
movable property under the Regis- 
tration and Transfer of Property Acts, 
the lakh insects which only feed on 
trees can in no sense be deemed im- 
movable property.” 

In second appeal it is contended on behalf 
of the defendant-appellant that on the prin- 
ciples laid down in Raja Bije Bahadur v. 
Ganoolal (1) and Sakharam v. Gopal (2), the 
right conveyed to the plaintiff must be re- 
garded as aright to enjoy immovable pro- 
perty. Those principles find support in the 
judgments of the Full Bench in Seent Chettiar 
v. Santhanathen Chettiar (8) which were cited 
with approval in Mammikkutti v. Puzhakkal 
(4). The nature ofthelac is explained in Atria 
v. Mahomed Straj-ud-din Khan(5) which shows 
that the parsa or palas tree is in itself practi- 
cally worthless exceptforfueland that lac whon 

Q)50.P.L RB. 6. (2) 90.P.L. R 63, 


(3) 20 M. 68. (4) 29 M. 353. 
(5) 4 N. L. R. 104. 
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VITHIA v. SAKHYA. 5 
adherent to it can only be collected by lopping 
off the twigs. The tree tben is not timber, its 
sap furnishes the coccus lacca with food and 
the removal of its twigs is an essential 
feature of each lac harvest. The exis- 
tence of the tree is thus necessary to the 
formation alike of the resin (seed-lac) which 
the female insect excretes and of the brilliant 
dye (lake-lac) obtained from the actual body 
of the female: see Volume II, pages 409 
—4]2, Watt's Dicitonary of the Economic 
Products of India. And neither the excre- 
tion nor the insect itself can fairly be described 
either as a “ growing crop” or as juice in 
a tree.” In these circumstances I think the 
document under consideration should be taken 
to, transfer an interest in a class “ of immove- 
able property ” as defined in section 3 of the 
Indian Registration Act, 1877, namely trees, 
though it apparently does not amount to a4 
léase of the land on which the trees grow. 
That the value of the interest transferred is 
in excess of Rs. 100 appears clearly from 
the terms above set out: clause (b), section 
17, of the Indian Registration Act, is, there- 
fore, applicable and it is unnecessary to en- 
quire whether the agreement amounts to a 
lease of immoveable property or not for the 
purposes of clause (d) ibid. ` 

On behalf of the plaintiff-respondent the 
following decisions which call for notice were 
cited -—Janoo Mundur v. Hucha Mundur (6), 
Bagu Mal v. Bahawal Bakhsh (7), Misri Lal v. 
Mozhar Hossain (8), Atmaram v Doma (9). 

The first of these ‘related to the transfer of 
n right to take the juice of date trees. So 
far as it was concerned with the juice in the 
trees at the date of the transfer it was in 
effect superseded by the definition of movable 
property in section 3, Indian Registration Act, 
1871, which—like the corresponding section 
of the Repealing Act of 1877—classed juice 
in trees with standing timber, growing crops, 
grass and fruit upon trees. So far as it laid 
down that juice subsequently produced is not 
a benefit to arise out of land it is at variance 
with the rulings of this Court above cited 
and the same remarks apply to the Punjab 
ruling. Inthe Calcutta case the document was 
a registered one and—as pointed out by Neill, 
J. C., in Raja Bije Buhadur v. Ganoolal (1)— 
the learned Judges were only concerned to 
show that the transaction was avalid one, a po- 


(8) 12 W. R 366. (7) 72 PR. 1884. 
(8) 13 C. 262, (9) 11 C. P. L. R. 87. 
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sition which is accepted in this Court as cor- 
rect: see Sukhnandan v. Sadaram (10). ‘In 
Atmaramy. Doma (9) Ismay, J. C.,thad to deal 
with a question whether pan creepers are im- 
movable or movable property and held that, 
inasmuch as they are uprooted when the pan 
has béen gathered and, therefore, have no exist- 
ence apart from their produce, they. are merely 
“ growing crops” and. as such movables. 

Differing from the Courts below I hold 
that exhibit P-1 required registration under 
section 17 of the Indian Registration Act, 1877. 
The plaintiff's suit, being one for damages 
and for an injunction based upon that docu- 
ment, must fail unless the document can be 
proved : Balaji Tels v. Musammat Bana Bai ` 
(11). Section 49 of the said Act, therefore, pre- 
cludes the plaintiff from’ succeeding. The 
decrees from the Courts below are accordiftgly 
set aside-and the plaintiff’s.claimis dismissed. 
The defendant having failed to make good his 
allegation that the plaintiff had damaged the 
parsari, I direct that he bear the costs of his 
own witnesses. All other costs in all three 
Courts will be paid by the plaintiff. 

A Appeal allowed. 


ap 13 0. P. L.R 43. 
11) 1 N. L. R. 47. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Crvin Apprat No. 82 or 1908, 
June 27, 1908. 
Present :—Mr. Drake-Brockman, J. ©. 
VITHIA—ApPELLANT 
versus . 
SAKHYA—Responpsnt. 

Imitation Act (XV of 1877), 8. 5,— Sufficient 
cause "Memorandum of Appeal filed-:nwrong Court— 
Wrong entry of value by counsel’s clerk—Bona fide 
mistake, 

Where a memorandum of appeal was Aled in a 
wrong Court owing to an incotrect entry regarding 
the value,of the claim, made by the clerk of the 
appellant’s counsel, and subsequently the memoran- 
dum was presented to the proper Court after the 
period of limitation allowed for the appeal had ex. 
pired . s 

Held, that there was no sufficient cause within the 
meaning of the second clanse of section 5, Litnitation 
Act, 1877. The rule to bo applied in judging an ex- 
planation of delay in such cases is :— 

Whether under the special circumstance of the case, 
the wrong action was taken under an honest, though 
mistaken, belief formed with due care and attention. 


“No. I] 


VITHIA v. SAKHYA. . 
Nerbada Parsad v. .Nathuram, 8-0, P. L. R. 121, 
followed 
A blundpr which could be easily “diko bedsan ni bo 
‘said to have been made with due care and attention 
The mere fact that an appeal has been presented 
ina wrong Co cannot constitute sufficient cause 
for delay in the presentation of the appeal to the pro- 
per Court. 
_ A mere slip orblunder onthe part of a litigant’s legal 
adviser does not entitle him to an extended period of 
limitation for appealing. The same principle ap- 
plies whether the mistake is that of a counscl’s clerk 
or of counsel, 
In re Coles and Ravenshear, (1907) 1K.B 1,76 L. J. 
K. B. 27; 95 L. T. 750; 28 T. L. R. 82, followed. 
Ram Narain v. Parmeswar, 30 C. 309 (P. C), Kichi- 
lappa v. Ramanujam, 25 M 166, referred to 
First appeal against the decree of Mr. K. 
B. Misra, District Judge, Wardha, dated 
the 28th October 1907. 
Mr. G. P. Dick, for the Appellant. 


*Judgment.__This appeal arises out of & 
suit brought to foreclose a mortgage of 
‘immovable property, theamount of the mort- 
gage-debt being put in the plaint at 
Rs.19,586-10-0. The District Judge, who ne- 
cessarily tried the suit inasmuch as the value 
of the claim exceeded Rs. 5,000, found on 
making up the account that Rs. 1,486-10-0 
would be due tothe mortgagee on the for- 
ward date {28th April 1908) fixed by the 
decree for payment. The decree bears date 
the 28th October 1907. Copy was applied 
for on the 2nd November and delivered on 
‘the 3rd December. The memorandum of 
appeal, which bears the signature of an ad- 
vocate of this Cotirt, was presented in the 
Court of the Divisional Judge on the 27th 
January and was admitted for hearing both 
. sides the same day. The date originally 
fixed for the hearing was the 29th April, 
bat the Judge being engaged in Sessions 
duty at Chanda on that day the appeal was 
actually taken up on the lst May. Mean- 
while on the 30th April the appellant's 
counsel filed an application in the following 
terms :— 

“Tn this case the plaintiff valued his 
olaim for foreclosure in the original 
Court at Rs. 19,586-10-8 for the pur- 
poses of jurisdiction and at Rs. 900 
fos the purposes of court-fee. The 
Court reduced the claim to Rs. 

* 1,486-10-Q only. In the memorandum 
of appeal, however, by oversight the 
claim has been valued at Rs. 1,986-10-0, 
and the appeal has through a bona fide 
mistake been filed in this Qourt. 
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The mistake hag been discovered by 
the appellants on the 29th April 
1908, on which date the case was not 
taken up owing to the absence of 
the presiding Judge who had gone to 
Chanda for Sessions work. 

The appellants, therefore, pray that the 
memorandum of appeal be returned 
to them for presentation to the 
proper Court.” 

On the [gt May this Court closed for the 
civil vacation. The memorandum was ac- 
cordingly filed here on the 16th current. 

The question now to be determined 
is whether there was “ sufficient canse ” with- 
in the meaning of that expression as used in 
section 5 of the Limitation Act, for not pre- ~ 
senting this appeal in this Court within the 
prescribed period, which expired on the 26th 
February. 

The learned counsel who filed “the appeal 
in the first instance urges that he was misled 
by the following words and figures in the 
heading of the memorandum: 

“Claim for foreclosure 

Rs. 1,986-10-0.” 

The rule to, be applied in judging this 
explanation is “whether under the special cir- 
cumstances of the case the wrong action was 
taken under an honest, though mistaken, 
belief formed with due care and attention :” 
Nerbada Prasad v. Nathuram (1). Now the 
memorandum opens with the ‘words “In 
the Court of the Divisional Judge,” and those 
quoted overleaf follow several lines lower 
down, so that the mistake was in fect made 
before the latter set of words was written. 
With the exception of the signature the docu- 
ment is in the handwriting of the counsel's 
own clerk and [am asked to acquit the counsel - 
of negligence, though he failed to notice that 
the clerk wrote “ Rs. 1,986” instead of “Rs. 
19,586 ”. The blunder, however, was easily 
to be detected; for the correct sum appears 
not only on the first page of the copy of 
judgment filed with the memorandum, but 
also in the accompanying copy. of decree. 
Moreover, the fact that the suit was tried by 
the District Judge should have attracted 
attention. Inany view a memorandum of 
appeal written by a clerk should obviously 
be checked before it is filed, and if counsel 
elects to file it without such check he makes 
any error therein his own, Given, due -caro 

(1) 8 ©. P. L, R. 121, 


valued at 
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‘and attention such an error ‘could not have 
‘occurred and in these circumstances I feel 
compelled to hold that the filing. of the ap- 
peal in the Court ofthe Divisional Judge 
was on the face of it the outcome of grave 
negligence. 

In a somewhat similar case—Bolagir v. 
Bhaddelal (First Appeal No. 11 of 1905, un- 
published-—-my learned predecessor Mr. Ismay 
remarked :— 

“Tf I were to admit the presgnt appeal, I 
should be making a precedent for the 
proposition that an appellant may al- 
ways claim the benefit of section 5 of the 
Limitation Act, provided that he has 
filed his appeal in some Court or other. 

In England it seems to be settled that a 
mere slip or blunder on the part of a litigant’s 
legal-adviser does not entitle him to an ex- 


tended period of limitation for appealing: _ 


In re Ooles and Ravenshear (2) where, moreover 
Collins, M. R., remarked (at page 6 of the 
report) that the principle to be applied is the 
same whether the mistake was that of a 
golicitor’s clerk or of counsel. 

I am referred to Kechilappa Naickar v. 
Ramanujam Pillai (3) and to Ram Narain Joshi 
v, Parmeswar Narman Mahta (4) Inthelatter, a 
‘somewhat similar case Narain Mahta (4) tothe 
present, the High Court refused to condone 
the delay and the Privy Council were not 
satisfied that their decision was wrong. The 
former certainly does not assist the appellants 
here, for it affirms the principles that there 
should have been no negligence on the part 
‘of the person seeking to have his appeal 
admitted after the time prescribed. 

The appeal is dismissed as time-barred. 

Appeal dismissed. 
. (2) (1907) 1 K B.1; 76 LJ.K B. 27; 95 L, T. 750; 28 
T, L. R. 82. 
(8) 25 M, 166. 
(4) 30 C. 309 P. O. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Second Crvin Arrear No. 47 or 1908. 
December 12,1908. . 
Present :—Mr. H. Stanyon, C. I. E., A. J. C. 
LUKHMICHAND — APPELLANT 
versus 
GANPAT-—Responpent, 

Limitation Act (XV of 1877), sch. II, art, 120— 
Central Prorinces Tenancy Act (XI of 1898 )—Suit 
by landlord to aroid transfer made by tenant— 
Cause of action, date of accrual—Limitation, when 
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begins to run—Principle governing third column of 
limitation schedulee-Knowledge of predecessor in title. : 

A suit YY a landlord, under the Centrad Provinces 
Tenancy Act, for a declaration that a transfer made 
by his tennnt is void against him iggroverned by art. 
120, sch. TI of the Limitation Act, er, 

The period of limitation for such a suit should be 
calculated from the date when the facts, entitling the 
plaintiff to have the mortgage declared void against 
him first, became known to him. 

The.right to sue accrues to thej landlord from the 
date on which he first becomes aware of the fact of 
the trausfer. i 


The general principle that appears to have governed 
the framing of the third column of the 1877 Schedule 
is that, in cases where an act of wrong was such, ag 
by its nature necessarily disclosed tits existence to the 
person entitled to sue for relief against it, the cause 
of action accrued and time began to run from the 
date of the act, but, where the aot was of a kind 
which conld be done without the knowledge of the 
person aggrieved by it, then time would not run 
against such a person until he became consciouseof 
his right to sue. 

Obiter dictum : The moment a landlord for the time 
being receives information of a transfer, time begins 
to run agaiust a suit to have it declared void, and no 
successor landlord can, thereafter, claim to alter the 
starting point to any subsequent date of his own 
personal knowledge. i 

Second appeal against the decree of Mr. 
Prem Narayan, District Judge, Chhindwara, 
dated the lst October 1907, modifying the 
decree of Mr. Ram Narayan Trivedi, Sub- 
ordinate Judge, Chhindwara, dated the 9th 
August 1907. 


Sir B. K. Bose and Mr. J. C. 
the Appellant. 
Mr. J. Mittra, for the Respondent. 


Jndgment.—This appeal involves the 
decision of a question under the Indian 
Limitation Act, 1877, which is not free from 
difficulty, namely as to the time from which 
the limitation period begins to run against 
a suit by a landlord under the Central 
Provinces Tenancy Act, 1883 or 1898, to 
avoid the transfer by mortgage, made by 
his tenant without noticu to him, of an 
absolute occupancy holding. The question 
was once dealt with in an unreported case 
(Poma v. Nilkanth, Second Appeal No. 56 
of 1896, decided on 14th January 1897), 
wherein Stevens, J. C., held that time 
began to run from the date of the mortgage, 
and that the failure of the tenant and his 
transferee to notify the transfer fo the 
landlord, as required by the statute, resulting 
‘in the landlord being left in ignorance of 
the transfer, amounted to fraud such as 
would bring section 18 of the said Limitation, 


Ghosh, for 


VoL 1) 
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- Act into operation, and extended the period 
in the manner provided by thdt sectigp. ° 

The facts of the present case, as found by 
the Courts below, bear a close resemblance 
to the facts of the above unreported case. The 
plaintiff is the malguzar of acertain village in 
which one Rama was the absolute occupancy 
tenant of two fields. On the 25th March 1895 
Ramaexecuted a mortgage of the said holding 
. in favour of the defendant. No notice was 
given of this transaction to the landlord, as 
required by the Central Provinces Tenancy 
Act, 1888, and neither the plaintiff, nor the 
landlord who preceded him had any 
information of the mortgage having taken 
place till the 22nd March 1906. On the 4th 
-April 1906, the plaintiff filed the present 
suit for a declaration that the mortgage is 
void against him. The claim was resisted 
on the ground, inter alia, that the suit is bar- 
red by limitation, being a suit governed by 
article 120 of the Limitation Act and 
brought more than six years after the date 
- of the bond ; on which date, according to the 
defendant, time began to run against the 
plaintiff. The plaintiff replied, and the Courts 
below have held, that the cause of 
action arose, and time began to run, on the 
22nd March 1906, when the plaintiff first 
heard of the mortgage, and that the suit 
was, therefore, within time. The Courts be- 
low having given plaintiff the declaratory 
decree asked for, the defendant has now 
preferred this second appeal, and the only 
ground urged is that the suit is barred by 
limitation. Both parties are agreed that 
article 120 of the Limitation Act 
1877, governs the case, and the controversy 
turns upon the time when the limitation 
peroid began to run. While the respondent 
maintains the view accepted by the 
-Courts below, it is contended for the 
appellant that the cause of action arose, and 
time began to ran on the 265th March 
-1895 when the mortgage deed was executed, 
and that plaintiff's ignorance of the fact 
did not prevent the accrualof the canse or the 
starting of time. If I were to accept this 
-argument,*I should still feel bound, by the 
principle of stare decists, to follow the ruling 
of Stevens, J. C., in the unreported case 
above cited. But upon a careful considera- 
tion of the whole question, I am of opinion 
that, in a case of the kind before me, the 
poriod of limitation should be calculated from 
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“the date on which the facts entitling the 


the plaintiff to have the mortgage declared 
void against him first became known to him. 
It has first to be observed that article 
120 of the Limitation Act, 1877, was general 
in its terms, and directed the calculation 
of time against each suit governed by it as 
one to be made from the date on which the 
right to bring that particular suit accrued. 
The question for decision in this appeal is, 
therefore, when did the plaintiff's right, to 
sue for a declaration that the defendant’s 
mortgage is void against him, accrue? Was 
it on the date when the bond was executed, 
oron the date when its existence became 
known to the plaintiff P The former is the 


, case for the appellant, and for the purposes 


of analogy, my attention was drawn to the 
statutory rule of computation, provided by 
article 125 of the same Schedule, for a suit 
by a reversioner, expectant on the death of a 
female heir, to obtain a declaration in avoid- 
But if 
analogy is permissible, then there is plenty 
of it the other way in Articles 90, 91, 92 
93, 94, 95, 96, 126 and 127 of the said 
Schedule. Article 125 seems, if anything, 
to be anexception to a general principle 
that appears to have governed the framing 
of the third column of the 1877 Schedule, 
namely that, in cases where an act of wrong 
was such as by its nature necessarily disclosed 
its existence to the person entitled to sue 
for relief against it, the cause of action 
accrued and time began to run from the date 
of the act: but, where the act was of a kind 
which could be done without the knowledge 
of the person aggrieved by it, then time would 
not run against such person until he became 
conscious of his right to sue. This is consonant 
with the main object of the law of limitation. 
It is a law directed against the laches of 
plaintiffs: and no plaintiff can be convicted 
of luches who is unaware of the existence of 
his cause of action. Of course I must be 
understood to use the word “unaware ” with 
due regard for the doctrine of notice. That 
is a doctrine which must govern, in each case 
to which it may apply, the finding whether 
or not the plaintiff had knowledge of his 
cause of action on a particular date. 
It does not otherwise affect the limitation 
rule of computing time from the date when 
such knowledge came to the plaintiff, I 
admit that it is not easy to acoount for the 
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exception ‘which existed in article 125 
aforesaid, because a Hindu or Muhammadan 
female in possession of an estate may 
undoubtedly make an alienation of the whole 
ora part thereof behind the back of the 
reversioner, and a suit, brought merely to 
obtain the declaration mentioned in this 
article, might become time-barred without 
the reversioner having heard of the alienation. 
This result of the article has been perceived 
and article 141 of the said gschedule was 
specially modelled to meet the injustice’ which 
that result might have caused. Moreover, 
twelve years is “a long period for the 
concealment of an alienation, and the Legis- 
lature may have thought that if a declaratory 
suit was not brought, or could rot be brought, 
within twelve years of the act of alienation 
the questions raised by that alienation 
between reversioner and alienee might well 
. be left for disposaldn the suit under article 
141. In any case, the rule of computation 
provided by article125 was a special rule, and, 
asa mere exception, did not, to my mind, 
weaken the application of the general, prin- 
ciples of computation in cases for which 
express provision was not made. In the 
particular case before me I am unable to see 
any reason why the rule should not be the 
same as that luid.down in article 91 of the 
1877 schedule. In the unreported case 
already mentioned Stevens, J. C., was of 
opinion that against a landlord trying to 
avoid an alienation made by his tenant time 
would begin to run from the date of the 
alienation, and that plaintiff’s ignorance of 
his rights would not of itself prevent such 
running. With great respect I am unable 
to accept his dictum. Knowledge of the 
right to sue was expressly made a factor by 
the Act of 1877 in computing limitation in 
many eases which are analogous to the case 
of a landlord elaiming a declaration against 
an avoidable transfer. Article 118 of the 
1877 schedule was-a good instance of this 
rule: and I cannot differentiate it and the 
othera already mentioned, from the case 
before me, in principle. I should, however, 
mention that the argument for the plaintiff 
before Stevens, J. ©., was somewhat differ- 
ent to the argument before me since it was 
then contended that the landlord’s cause of 
action accrued and time began to run, when 
the tenant’s transferee sought to set up the 
transfer against the landlord. The learned 
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Judicial Commissioner wrote :—“ I can 
Bee nQedoubt “that if the plaintiff had sued 
on the day after the execution of the deed to 
have it declared void as agajnst him, he must 
have succeeded, and it would have been no 
defence at all that it had not yet been 
set up against him,” The soundness of this 
reasoning is obvious, but it does not militate 
inany way against the view which I have 
adopted. A landlord who sued the -day after 
an avoidable alienation would necessarily 
have obtained knowledge of the facts entitling 
him to sue, and that knowledge would have 
given birth to his cause of action, and started 
the running of time. J, therefore, hold that 
the period of limitation in the present case 
began to run when the landlord of the trans- 
ferring tenant first became aware of the facts 
entitling him to sue. The Courts below have 
held that the date stated by the plaintiff has 
not been proved wroug by the defendant, and 
this has enabled them to support their deci- 
sions by quoting Musummai Tanto v. Gajudar 
(1) The artificiality of this finding will be 
sufficiently manifest when I record that the 
learned counsel for the plaintiff-respondentad- 
mitted before methat the defendant obtained a 
foreclosure decree on his mortgage in Novem- 
ber 1902, and that this fact first gave plainti- 
ff notice of the transaction. But even with 
the cause of action arising in and time beginn- 
ing to yun from November 1902, the suit was 
instituted well within the six years allowed 
for ib, and was therefore within time. 


It may be expedient to make it clear that i 


the knowledge whicb starts the movement of 
time against the suit is nob, in my opinion, 
confined to the physical consciousness of the 
particular plaintiff who brings or is entitled 
to bring, the suit. It will start time going 
the moment the right to sue becomes known 
to any: person who, on receipt of such know- 
ledge, would be entitled, suo motu to insti- 
tute the suit. In the present case it was 
pleaded for the plaintiff that his right to 
sue would not be affected as to limitation by 
any knowledge of the mortgage which his 
predecessor in the position of landlord might 
have possessed. This contention *vas clearly 
wrong. The moment a landlord for the time 
being receives information of a nsfer 
which is void against him, time begins to 
run against a suit to have it declared void 
and no successor landlord can, thereafter, 

(1) 2.N.-L. R. 08 soe athe i 
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claim to alter the starting poittt to aay sub- 
sequent date of his own: personal know- 
ledge. Whenever the right to sne is held 
by any person, whether as predecessor or 
agent, the ‘communication to such person 
of the facts entitling him to sue starts time 
going once for all, It is, of course, obvious 
that the landlord is not obliged to bring 
such a suit as the present, and that hisfailure 
to do so will not effect his right of re-entry 
on the determination of the tendency or render 
valid a transfer which the law declares to ‘be 
void against him. 

For the above reasons J consider that the 
decree appealed against is correct, and I dis- 
miss this appeal with costs. 


` Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND Cryin Apprat No. 888 or 1905. 
January 19, 1909. 

Present :—Sir Arnold White, Chief 
Justice and Mr. Justice Benson. 
KANNAPPA SAMIYAR AND OTHERS- -— 
APPELLANTS 
versus 
Tur MADURA HINDU PERMANENT 

. FUND—Responpents. 

Contiact Act (IX of 1872), as 69, 61—-Appropriation 
of paymentsa—Payment of monthly subscriptions to a 
Fund—Advance of mongy on mortgage to subsertber— 
Payment towards mortgage—A ppropriation. 

The appellant was a subscriber to the respondert 
fund, and had as such to pay under Rule 3 of the 
Articles of Association Rs. 20a month to the Fund 
He executed a mortgage to the Fund, covenanting to 
discharge the debt by monthly payments of Rs. 20: 

Held, that the monthly payments of Rs. 20 made by 
the appellant to the Fund should be credited towards 
the mortgage loan, and not towards the subscrip- 
tion on his shares. 

Second appeal against the decree of the 
District Court of Madura in A. S. No. 79 of 
1904, presented against the decree of the 
Court of the District Munsif of Madura in 
O. S. No. 443 of 1903, 

Judgment.—We are unable to agree with 
the Commissioner and the District Judge as 
to.the principle on which the accounts in this 
case should be taken. We think the monthly 
payments which have been made under Rule 
2 of the Articles of Association of the Fund 


should be credited towards the mortgage loan. 
The lst defendant when he became a member 
of the Society was under a- contractual lia- 
bility to pay Rs. 20a monthas the subscription 
on his shares, If he had incurred no liability 
by taking ‘an advance on mortgage, he would, 
if he paid Rs. 20 a month for 7 years, have 
been entitled to receive from the Society 
Rs. 2,050, the amounts of his subscriptions plus 
interest. When he took an advance on mort- 
gage he covenanted by the mortgage deed to 
pay interest on the mortgage and also 
pay Rs. 20 a month. No doubt this Rs. 20 
a month is described in the mortgage deed 
as the money which he had agreed to pay 
under Rule 3, but the fact that he covenanted 
to pay this amount in the mortgage deed 
seems to us to indicate that the intention was 
that these payments should be treated as 
payments on account of the mortgage. Other- 
wise there seems no object in inserting this 
covenant in the mortgage deed, since the 
subscriber was already under a contractual ` 
obligation to pay the Rs.20 as a member 
of the society holding 20 shares. Fin ther, 
this Rs, 20 a month is referred to ina later 
portion of the deed as instdlments. This ex- 
pression would be inappropriate if, accord- 
ing to the case for the respondents, these pay- 
ments were not to be gllocated pro tanto to 
the discharge of the mortgage debt. 

We must, therefore, ask for a finding by 
the District. Judge in accordance with the 
judgment as to the amount, if any, due under 
the mortgage. 

The finding should be submitted within 
four months from this date. Ten days will 
be allowed for filing objecti ions. 

The second appeal coming on for final hear- 
ing after the return of the finding the Court 
delivered the following 

Judgment, 

On the finding, which we accept, we dismiss 
the suit as against the 6th defendant and 
as  gainst the property purchased by 
the 6th defendant with costs throughout. 
We modify the decree as against defendants 
Nos. 1 to 5 by adding Rs. 748-5-7 to the sum 
of Rs. 202-14-8 in clause (b) of paragraph 
3 of the District Judge's judgment. The 
defendants Nos. 1 to 5 must pay the plaint- 
iff’s costs in the Court of first instance. 
There will be no further order as to costs. 

Decree modified. 
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CALCUTTA HIGH COURT. 
CURIMINAL Raviston Miscetrangcus Nos. 
140, 141 ann 142 or 1908. 

_’ October 1, 1908, 
Present :—Mr. Justice Mitra and 
: Mr. Justice Coxe. 
JAMINI MULLICK AND OTHRRS—— 
“ PETITIONERS 
versus 


EMPERO R—Opposite SPARTY. 


Criminal Procedure Code (Act F of 1898), a, 497 
and 498— Bal, grant of-—Questions for consideration of 
Court . z 

Held, by Mitra, J, (Core J, dessenting), An 
accused may ordinarily be released on suv- 
stantial bail until 1easonable grounds are made out 
for presuming his guilt. Another conmderation is 
whether there are any grounds for supposing that the 
accused if released on bail wonld abscond. But if 
after the granting of bail, it appears subsequently 
‘on the production of further evidence that a case has 
been made out against the accused, it is competent for 
the Magistrate to direct the accused to surrender. 

Johu: Mull, Inte, 10 C. W. N 1093, followed. 

The detention of an accused under trial is not 
intended to be‘penal, but its object is to securo attend- 
ance. The seriousness of on alleged offence and 
some evidence of its perpetration by the accused 
would justify detention. 

Whether there are roasonable grounds for believing 
that the accused is guilty, is a question 
which must be decided judicially, that is to say, there 
should be some tangible evidence on which if un- 
rebutted the Court might come to the conclusion that 
accused might be convicted. 

If after a remand evidence of an incriminating 
character ih not adduced and if the prosecution had al- 
ready sufficient time to adduce such evidence, the 
Court would reasonably come to the conclusion that 
such evidence was not forthcoming at the time It 
should then under sub-section (2) of section 407 of the 
Criminal Procedure Code release the accused on hail 
whatever be the nature of the offence, though the 
prelimindry enquiry should proceed. 

Manikam v. The Queen, 6 M 63, followed. 

Messrs. K. B. Dutt, Morison, H. Mulltk, 
A. 0. Dutt, Babus Monmotho Nath Mookerji 
aud Peary Lal Ghose, for the Petitioners. 


Babu Hemendra Nath Miiter, for the Crown, 
‘ Judgment, 


Mirra, J.—Thereare four setsof petitioners 
before us. The first petition has been 
presented’ on behalf of Jamini Mullick and 
five others, the second on behalf of Akhil 
Chandra Sarkar ‘and nine others, the third 
on behalf of Santosh Chandra Dass and 
Surendra Nath Mukerjee and the fourth 
on behalfof Abinash Chandra Mitter. The 
applications purport to be under section 
497, read with section 498, of the Oriminal 
Procedure Code, 
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A preliminary inquiry is nowegoing on 
in the Court of the Joint Magistrate at 
Midnapore. The proceedings against most 
of the petitioners commenced practically on 
the 28th August 1908, but Santosh and 
Surendra had been arrested in July. All the 
petitioners have since then been in custody. 
Santosh and Surendra had been in custody 
from July. The offences with which they 
have been charged are non-bailable and un- 
doubtedly of a very serious’ nature. 

On the 7th September, the case came on 
before the Joint Magistrate, and there was 
a remand. The preliminary enquiry was 
commenced on the 23rd September, and 
witnesses were examined on that day and 
on the 24th and 26th September. The evi- 
dence that these witnesses gave was mostly 
such as would go only against- Santosh and 
Surendra. Very little evidence was aduced 
against the other during these days. On the 
26th the enquiry was adjourned to the 19th 
October, and on the same day, the 26th, 
applications were made on behalf of the peti- 
tioners to be released on bail, The trying 
Magistrate, however, was of opinion that 
there were reasonable grounds for holding that 
the petitioners were guilty of the offences 
charged, and he, therefore, did not . exercise 
the powers conferred on him by section 497 
of the Criminal Procedure Code. > 

The petitioners have come up before us, 
and under section 498 ofthe Code we have 
concurrent jurisdiction with that-of a trying 
Magistrate and not merely revisional jurisdic- 
tion. . 

The main question we have to consider in 
connection with these petitions is—are there 
reasonable grounds for believing that the pe- 
titioners are guilty of the offences of which 
they have been accused P Other considera- 
tions must also arise in deciding the question 
of releasing the accused on bail, and one of 
these, which has always guided Courtsof Jus- 
tice, both in England and India, is whether 
there are any grounds for supposing that the 
accused, if released on bail, would abscond 
and attempt to escape justico by avoiding 
or delaying an inquiry or trial. It „is not 
necessary for me to state here at length the 
grounds on which bail ought to be granted or 
refused under section 497 of the Criminal 
Procedure Code. In one of the reported cases 
in India, In re Johur Mull (1) I expressed 

“(2) 10 O, W, N; 1098. 5 i 
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an opiniop as to the matters, Which aa Court 
should consider, in deciding the question of 
granting or refysing bail, I was of opinion 
(and my learned brother Ormond, J. agreed 
with me) that an accused might ordinarily 
be released on substantial bail, until reason- 
able grounds were made out for presuming his 
guilt. The words of sub-section (1) of 
section 497 would lead to his conclusion. 
To quote some of the words of the section “he 
(the accused) shall not be so released, if 
there appears reasonable grounds for believ- 
ing that he has been guilty of the offence, 
of which he is accused.” Sub-section (2) 
of section 497 has mado the rule of law 
quite clear. It lays down that the accused 
shll be released on bail, if there are no reason- 
able grounds for, believing that he has com- 
mitted such offence, but that there are suffi- 
cient grounds for further enquiry icto his 
guilt. 

If after a remand evidence of an incrimi- 
nating character is not adduced and if the pro- 
secution had already sufficient time to adduce 
such evidence, the Court would reasonably 
come to the conclusion that such evidence 
was not forthcoming at the time. It 
should then, under sub-section (2) release 
the accused on bail, whatever be the 
nature of the offence, though the preliminary 
enquiry should proceed. This was the view 
taken by the Madras Court in Manikam 
Mudali v, The Queen (2) and I agree with it. 

The qnestion of fact, therefore, is—are 
there reasonable grounds for believing that 
the petitioners are guilty of the offences of 
which they have been accused ? Whether 
there are reasonable grounds or not is a 
question which must be decided judicially, 
that is to say, there should be some tangible 
evidence on which the Court might come to 
the conclusion that if unrebutted, the accused 
might be convicted. The [statement by a 
witness in the witness box that he has seen 
a certain act done, an act of an incriminating, 
character, might be sufficient. 
But 


question fbr subsequent consideration. 


if there be no evidence whatsoever or evi- 


dence of a very flimsy character on the face 
of it, the inference would naturally be, after a 
reasonable time has elasped since the beginning 
of the enquiry, that there are no reason- 
-able grounds for supposing that an accused is 
(2) 6 AL, 63, 
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guilty. The prosecution must, however, have 
a fair opportunity of adducing evidence of a 
really incriminating character. At all events, 
the first information report should indicate 
with sufficient exactness the nature of the 
evidence that is likely to be forthcoming. 
Ordinarily six weeks onght to be sufficient to 
start a case for the prosecution. If in any case 
in a preliminary enquiry more than six weeks 
has been taken without an earnest attempt 
being made to adduce direct or strong circum- 
stantial evidence, my experienceis that there 
is either no evidence of a tangible character, 
or if evidence is afterwards adduced, the 
chances are that that evidence is of an unreli- 
able character. But that cannot be said with 
respect to every case. Casos of conspiracy stand 
upon a different footing. It takes a consider 
able time to collect evidence after information 
has been received by a police officer or a Ma- 
gistrate. Ordinarily, however, if after an ar- 
vest, six weeks’ time has elapsed or a shorter 
period according to the circumstances of a 
case, and no evidence of an incriminating 
character be produced against an accused, the 
Court should hold that there were, at that 
stage of the case, no reasonable grounds for 
further detaining the accused in custody, 
and the accused should be released on bail as 
provided for in sub-section (2) of section 497. 

I need hardly add that if, during the course 
of enquiry, subsequent to the order for release 
on bail, it be found that there is evidence 
against the accused, the Court can always 
exercise the power conferred on it by sub- 
section (3) of section 497 of the Criminal 
Procedure Code. This is what we said in 
In re Johur Mull (1):—‘ If it appears sub- 
sequently on the production of further evi- 
dence that a case has been made out against 
the petitioners or any of them it will be compe- 
tent forthe Magistrate to declare the bail bonds 
cancelled and to direct the accused to sur- 
render.” The detention of an accused under 
trial is not intended to be penal, but ita ob- 
ject is to secure attendance, The seriousness 
of an alleged offence, and some evidence of 
its perpetration by the accused would, how- 
ever, justify detention. 

I am of opinion that, so far as the 
preliminary -enquiry in the present case has 
been gone into, no reasonable grounds have 
been made ont against most of the accused. 
Some of them are gentlemen of position, and, 
if security of a substantial character is taken, 
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from them, there would be no apprehension 
that they would abscond and attempt to 
evade justice. 

In the first” application three of the peti- 
tioners are pleaders of the Midnapore Court, 
the others are zamindars, and they all ap- 
pear to be respectable people. Against somo 
of them there is absolutely no evidence. 
Against the others there are statements in 
the retracted confessions of Santosh and 
Surendra. The evidence already on the 
record cannot be considered to afford reagon- 
able grounds for believing that they are 
guilty of the offences with which they have 
been charged. The trying Magistrate thinks 
that there are such reasonable grounds. He has 
not, however, indicated what these grounds 


are. The first information report does not, 


give any substantial grounds besides the 
confessions of the two accused, Santosh and 
Surendra which have since been retracted. 
No names of witnesses are given in the report, 
and even on the 26th September the prose- 
cution was not evidently ina position to give 
to the Magistrate, even in a sealed 
cover, the names of at least some of the 
witnessea whom it was intended to examine. 
Neither has any evidence been given against 
these petitioners since they were arrested. 

I am, therefore, of opinion that Upendra 
Nath Maiti, Nalini Kanta Sen Gupta, 
Gopal Chandra Banerji, Khagendera Nath 
Benerji, Manmatha Nath Kar and Jamini 
Mullick should be released on bail with two 
sureties each, the amounts of the bail-bonds 
being substantial, and they must be ascer- 
tained by the trying Magistrate, and, if he be 
absent from the station, by the District 
Magistrate or by such other Subordinate Ma- 
gistrate as he may appoint for the purpose. 

My observations with reference to the first 
set of petitioners apply to the second set, 
namely, Akhil Chandra Sircar, KailashChandra 
Tas Mahapatra, Paran Chandra Chabri, 
Jotindra Nath Das, Deb Das Karan, Goshta 
Behary Chandra, Rash Behary Bose, Gobinda 
Chandra Mukerjee, Asu Tosh Das, and Jog 
Jeeban Ghose. Against some of these there is 
absolutely no evidence, against the others the 
evidence is of a most unsubstantial character. 
It seems that some of these persons are not 
men of very good position. I am not, however, 
prepared to make distinction between persons 
of very good position and those not of such 
position, if they can satisfy the Magistrate 
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as to 6ubstanfial bail with two, sureties 
each. 

As regards the third set yof petitioners, 
Santosh Chandra Dass and Surendra Nath 
Mukerji, there is evidence against them as 
they made confessions incriminating them- 
selves. They might have retracted their 
confessions ; but the confessions are evidence 
against themselves. I cannot say there is 
reasonable ground for believing that they are 
not guilty. It might be that subsequent 
evidence would go to prove that they are 
really guilty. No case has been made out by 


them for release on bail, and their petition is, 


therefore, rejected. - 

The fourth petition is by Abinash Chandra 
Mitter., The affidavit shows that he isya 
gentleman of position, and so far as evidence 
has been recorded, there is very little against 
him. I am of opinion that he also should be 
released on bail with two sureties, the amount 
of the bail also being of a substantial 
character. 

As there has been a difference of opinion 
between my learned brother and myself, 
under section 36 of the Letters Patent of 
1865, the opinion of the Senior Judge should 
prevail. The order of the Court, therefore, 
is that contained in my judgment. 

Coxr, J.—In this case I have the misfortune 
to be unable to agree with my learned bro- 
ther. g 

When these applications came up about 
a fortnight ago the Bench of this Court, 
of which I was a member, held that there 
was sufficient justification for detaining the 
accused in custody, provided that the case 
was taken up in earnest on the 23rd Sep- 
tember. To that decision I adhere, undit does 


“not seem to me that we ought now to review 


that order or to consider again whether there 
is sufficient justification for detaining the 
accused. n 

All that seems to me to be now open to 
discussion is whether the case has or has not 
been taken up in earnest, A special difficulty 
has arisen in this case for which the pro- 
secution is not responsible, namely, “that the 
Magistrate’s Court is necessarily closed for 
the ‘annual vacation. This occurrence does 
not seem to me, however, to give the accused 
any right to bail, which otherwise they 
would not have had. 

Turning ‘then to the question whether 


the case was taken up in earnest, I find no 
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complaint in the petition that the Magistrate ; 


took less thn the available time” in deling 
with the case. Four witnesses were examin: 
ed, and the eviden¥e was directed to a point 
certainly not of a formal nature, but of very 
considerable importance to some of the 
accused, namely, whether the confessions 
made by them were voluntary or 
not. These aécused persons are among the 
present applicants, but certainly they can 
have no cause for complaint that the case has 
not been duly proceeded with as against them. 

It is pleaded strenuously on behalf of the 
others that this evidence is of no value 
against those others. This may be so, but 
I do not think that a case can be divided 
up in that way or that other accused persons 
are htitled to bail, while evidence against 
some of them is being taken. The case 
must be proceeded with in some order: and 
if evidence has been given against some of 
the accused, it cannot reasonably be said 
that the case has not been taken up in 
earnest against the others. I think the case 
was taken up in earnest, and that these ap- 
plications should be refused. 

In conclusion, I would refer to one point, 
namely, that the remand being until the 19th 
October is for a period in excess of that 
allowedby law. On thisthe Magistrate points 
ont: “The date to which the case is ad- 
journéd is the seventh open day after the 
~- Puja vacation. The first few open days are 
always a busy time, and I shall myself be 
in Midnapore during ihe vacation. I expect 
to be absent for a few days after its close. 
No objection has been taken to the date 
fixed, 
suggested it as a suitable date.” 

Having regard to this ‘remark, I do not 
think that we should interfere in this matter 
because the remand is not strictly in accord- 
ance with the provisions of section 344, 

I wot, therefore, refuse these applications. 


Applications refused. 
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REGULAR Civ, Appears Nos. 540 AND 
566 or 1904. 
April 10, 1907. 

Present —-Mr. Justice Mookerjee and. 
Mz. Justice Holmwood. 
GURDEO SINGH AND oruers-—-DEFEND- 
ANTS Nos. 5-7—ApPEULANTS 
versus 
CHANDRIKA ‘SINGH AND OTHERS— 


PuatnTrves—Resronvents. 

Jw isdiction, question of —Fi at time taken im appel === 
Civil Procedure Code (Act XIV of 1882), s», 13, 25 
Withdrawal of suit—Re-tiansfer of it to Subordinute 
Court —Benga!, N. W P and Amam Ciil Courto Act 
(XI of 1887), 01 9 and 18—Code of Civil Procedure 
not exhaustive —Cotrt’s act should not do wrong to suit. 
or-—Oider raid when Court has no ji wdiction—Ir- 


segulur erercise of jurisdiction considered waited when ` 


objection not tahen in ttme—Res judicata—Pleadings and 


gudgment should be looked into—Adjudteation between 


defendante—Subrogation of morigages—When may tale 
place—Compromise deciee, when binding—Regutration 
Act CLL of 1577), ». 17. 

A question of jurisdiction may be allowed to be 
taken for tho first time in appeal, although 16 had ‘not 


been suggested at any carher stage of the proceedings. « 


The district Court has the power, after it has with. 
drawn a suit under section 25, Civil Procedure Code, 
1882, and placed it on its own file, to transfer it to 
any ‘Subordinate Court 


Ram Charittar y Bidhata, 10 O.W N. 902; Sita Ram ' 


v. Nauni, 21 A. 280; Sakhusum v. Ganguam, 18 B. 
654, Amir Begam v. Prahlad, 24 A. 304 and Nandar 
v. Kenney Y, 24 A, 356, distinguished 

Under section 9 of Act XII of 1887, the District Judge 
has administrative control over all the Civil Courts 
withim the local limits of his jurisdiction, and has an 
inherent power to transfer a case from his own Court 


to that ofa Subordinate Court, especially when the - 


order 18 made for the obvious benefit of the litigants 
and for the speedy determination of the matter. 

The Code of Civil Procedure wag not intended tobe, 
and is not, exhaustive 

Panchanan v, Dwarka Ne aih, 3 C. L J. 29 and Hukum 
Chandy Kamalanand, 83 ©. 927; 8C. L.J 87, followed, 

The Code of Civil’ Procedure does not affect the 
power and duty of the Court in cases where no speci- 
fio rule exists, and the Court should act according to 
equity, justice and good conscience. 

Rasik Lal v Bidhumukhi, 38 C. 1084; +C. L. J. 408, 
followed. 

Bidya Moyee v. Surja Kanta, 82 O. 875, distinguish. 
ed, : r 

It is the duty of a Judge, who should always be 
vigilant not to allow the act of the Court itself to do 
wrong to the suitor, to proceed to recall and cancel 
an. invalid order, 

. yud Tufussool v Rughoonath, 14 M. I. A. 40 
(et p. 51); 7 B.L R 186 and Hualal v, Premamoyee, 
20. L. J. 306 (at p. 309), referred to. 

When a Court has no jurisdiction over the subject- 
matter of the action in which an order 1a made, such 
order is wholly void, and the maxim applies that cons 


- sent cannot give jurisdiction, But when in a causo 
which the Court 1s competent to try, the parties withe , 
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-oub objection join issue nnd go to trial, the defendant 
cannot subsequently dispute its jurisdiction npon the 
ground that thero were irregularitics in tho initial 
procedure, which, if objected to at the time, would 
have led to tho dismissal of the suit. Tho objection 
to the exercise of tho jurisdiction is considered as 
waived because 1t was not taken at the time the exor- 
cise of the jurisdiction was first claimed. 

Ledgard v. Bull, 9 A. 191; L.R. 181 A. 184, Minakshi 
v. Subramanya, 14 I. A. 160; 11 M. 26, Sukh Lal v. 
Tara Chand, 38 O. 68;2C L J. 241, Khosh Mahomedv. 
Nasir Mahomed, 33 C 352:3 C.L J 259, Ihode Inland 
v. Afassachussette, 12 Poters V 8. 65%, referred to 

Pisani v. A. G. of Gibraltar, L.R.6 PC 515; Kæ parte 
Pratt, 12 Q. B D. 334, Erparte May, 12 Q. B.D 497, 
Tishnu v. Krishna, 11 B. 153, Golab Saov Chowdhury 
Madho Lal, 2 C. L J. 384; 9 C. W. N 966, Harkness v. 
Hyde, 98 U. 8. 476, Jolland v. Sprague, 12 Peters U. S. 
800 and Hobart v. Frost, 5 Duer N. Y. 672, followed. 

To determine the question of 165 judicata, it ig os- 
sential to ascertain what were tho rights in disputo 
between the parties and what woro alloged between 
them, and this must be done, not merely from the 
decree, but also from the pleadings and judgment. 

Surjiram Marwari v. Harhamdeo, 1 C. L J. 387 
(at p. 349) and Magniram v. Mehdi Hossein, 810. 95, 
followed. 

When an adjudication between defendants is neces- 
sary to give tho appropriate relief to the plaintiff, 
there must be such an adjudication, and in such a 
case the adjudication will bo res judicata between 

`- the defendants as well as between the plaintiff and 
the defendants, but for this, there must be a conflict 
of interest amongst the defendants, and the judgment 
must defino the real rights and obligations of the 
defendants inter se. 

Magntram v. Mehdi Hossein, 31 C. 95, Chayyu v. Umi ao 
Singh, 22 A. 886, Balambhat v. Narayan, 25 B, 74, 
Muhammad Kum Rowcthan v. Visvanathaiyar, 26 M, 887 
and Cottingham v. Earl of Shrewsbury, 3 Hare 627, 
followed. 


The doctrine of subrogation entitles a person to the 


benefit of a mortgage in favour of a stranger, either 
when he is compelled to pay it off to protect an inter- 
est of his own in the property mortgaged or by an 
agreement, and in any event, the entire amount of a 
senior encumbrancer mast be paid before subrogation 
can be claimed. 

Ellioworth v. Lockwood, 42 N. Y. 89; Wilkins v 
Gibson, 118 Georgia 31; 38S. E. 374; Gohaldas v 
Puran Mal, 10 O. 1085; L. R 11 I.A. 126, Jagatdhar v. 
Brown, 33 O. 1138, Dinobundhu v. Jogmaya, 29 C. 154; 
L. R. 29 I. A. 9, refered to. 

Atma Life Insurance Co. v. Middleport, 124 V.S. 
525 ; Gadsden v, Broun, (1843) Speers, Eq. (S. C ) 87 ; 
Landfad v. McLean, 8 Paige N. Y. 122, roferrod 
to. 

Subrogation is by redemption, and unloss there is 
redemption, subrogation cannot take place. 

Merritt v, Hosmer, 11 Gray (Mass) 276;71 Am. 
Deo, 713; Street v. Beal, 16 Iowa 68 ; 85 Am. Dec. 504, 
O'Reilly y. Holt, 4 Woods C.O 645 18 Fed. Cases. 792; 
Carter v. Neal, 24 Georgia 346, 71 Am, Dec. 186 and 
Hollingworth v. Floyd, 2 Harris and Gill (Maryland) 
91, followed. 

A petition of compromise, in so far as it relates to 
properties in suit, does not require registration under 
section 17 of the Registration Act, and the decree, in so 

fay as it gives effect to tho settlement touching suoh 
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* propertios, operates as res judicata, If it gives effect» 
howettr, to tho settlement touching properties ex” 
traneous to the litigation, the decree 18, to that es” 
tent, clearly without registration, and 18 inoperative: 
In relation to theso extraneous properties, the parties 
must fall back upon the pctition itself, which cannot, 
without registration, effectively declare or create title 
to unmovable property exceeding Rs 100 in value. 

Pranal Anniv Lakshmy Ann, L. R 261 A. 101; 22 
M. 608, Birbhudra v. Kalpataru, 10. L. J. 388; Kal 
Charan v Ram Chandra, 80 © 788, Patha v. Estep, 
29 M. 365, Muthayya v Venkataratnam, 25 M. 663 and 
Achutaramaraju v. Subbaraju, 25 M. 7, followed, 

Raghubans v Mahabir, 28 A 78, dissented from. 


Appeal from the decree of the Sub-Judge 
of Shahabad, dated August 18, 1904, 

Babus Roghunandan Prasad and Roghunath 
Singh for Appellants in No. 540, and Dr. Rash 
Behary Ghose, Babus Umakalt Mukherjee, Jo-- 
gendra Ohandra Ghose and Kulwant Sakay in 
No. 566, for the Appellants. 

Dr. Lash Behari- Ghose, Babus Umakalt 
Mookerjee, Jogendra Ohandra Ghose, Mahendra 
Nath Ray and Moulvi Mohamed Habibullah 
for the Respondents in No. 540, and Babus 
Mohendra Nath Ray, Roghunandan Prasad and ~ 
Moulvi Mahomed Habibullah in No. 566, for 
the Respondents. 


Judgment, 

MOOKERJER, J—The circumstances which 
gave rise to the litigation out of which the 
present appeals arise are in some measure 
complicated, but although they were in con- 
troversy between the parties in the Court 
below, the facts found by the Subordinate, 
Judge have not been challenged before us. 
These facts, in so far as it is necessary to 
state them for the disposal of the questions 
of law raised in the two appeals, may be 
briefly stated. On the 23rd November 1886, 
the first four defendants in the present suit 
executed a mortgage in favour of the father 
of defendant No. 14. The property compris- 
edin the security consisted of a share in 
Mehal Raipur Chur, which included three 
villages, Raipur Khas, Kachnath and Burkavi, 
The mortgagors undertook to repay the loan 
on the 13th June 1889. Subsequently, on 
the lst February 1898, the plaintiffs pur- 
chased from the mortgagee his r&azhts under 
the security of 1886, and, on the 15th Juno 
1900, commenced the present action" to en- 
force them. The defendants, against whom 
relief ig claimed or who are sought to be 
bound by the decree in the present litigation, 
may be divided into three groups. The first 
four defendants are the mortgagors; the next 
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4 
four are some encumbrancers, “who hawe cen- 
forced thew securities as against the mort- 
gagors ; and the hind set of four defendants 
are other encumbrancers similarly situated, 

The transactions, by which these two sets 
of defendants claim to have acquired an in- 
terest in the properties included in the mort- 
gage, which is the foundation of the title of 
the plaintiffs, appear to be as follows. On 
the 15th December 1884, the first four defend- 
ants executed a mortgage in favour of defend- 
ants Nos. 5 to 8in respect of a share of Mehal 
Raipur Chur. Onthe 3lst May, 1894, the 
mortgagees sued to enforce their security, 
and joined as parties defendants, not only 
their mortgagors, but also the predecessor 
in ipterest of the present plaintiffs, namely, 
the mortgagee of 1886. On the 21st March 
1895, the mortgagees obtained a decree as 
against their mortgagora, but their claim 
was dismissed as against the mortgages of 
1886. Subsequently, they executed this de- 
cree and became purchasers of the property 
comprised in their security. On the Sth 
May 1887, the firat four defendants cxecuted 
a mortgage in favour of defendants Nos. 5 to 8 
and the properties comprised in this security 
were shares in Mehal Raipur Ohur and an- 
other property by same Chandharwa. On 
the 31st May 1894, the mortgageeas sued to 
enforce their security, and joined as pasties 
defendants their mortgagors, as also the mort- 
gageo of 1886. On the 21st March 1895, 
the suit was decreed as against the mortga- 
gors, but was dismissed as against the pre- 
decessor in title of the present plaintiffs. 
Subsequently, they executed their decree and 
became purchasers of the properties com- 
prised in their security. 

On the 29th March and 2nd June 1885, the 
first four defendants executed two mortgages 
jn favour of defendants Nos. 9 to 12. The 
properties comprised in these securities were 
shares of Mehal Raipur Chur, which included 
Kachnath and Burkavi. In 1899 the mortgagees 
brought a suit to enforce their security and 
joined as parties defendants, not only their 
mortgagoms, but also defendants Nos 5 to 8, that 
is, the mortgagees of 1884 and 1887, defend- 
ant No. 14, that is, the mortgagee of 1886 ; 
and present second plaintiff, who had taken a 
conveyance from the mortgagee of 1886 for 
the benefit of himself and the other plaintiff. 
5th April 1900, the mortgagees 
obtained a decree, which reserved in favour 
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of defendants Nos. 5 to 8 a declaration of pri” 
ority not meraly in respect of the bond of 1884: 
but also with regard toa sum of Rs, 1,172 
out of the debt due to them under their bond 
of 1887. The decree, however, directed that 
the mortgagees should proceed in the first 
instance against properties other than Mehal 
Raipur Chur. On the 23rd November 1900, 
the mortgagees enforced their decree and 
purchased Ké@chnath and Burkavi in partial 
This did not, how- 
ever, affect their, right to proceed against 
Raipur Chur for the realization of the re- 
mainder of their dues under their mortgage 
decree. 

In the present case the claim of the plaint- 
ifs under the mortgage of 1886 has been 
resisted substantially by the two sets of de- 
fendants, whom we have described as defend- 
ants Nos. 5 to 8 and defendants Nos. 9 to 12, 
and the principal point in controversy between 
the parties is as to the manner in which their 
respective rights under the different mortga- 
ge3 and execution sales are to be regulated. 
The learned Subordinate Judge has made the 
usual mortgage decree in favour of the plaint- 
iffs for Rs. 9,121, and has directed that, if 
decretal money is not paid within three 
months, the mortgaged property Mehal Rai- 
pur Chur is to be sold subject to the prior 
mortgage charge of defendants Nos. 5 to 8 and 
subject to the charge of the remaining de- 
cretal money of defendants Nos. 9 to 12, so that 
the purchaser at the auction sale will ‘have 
to pay up the mortgage lien of defendants 
Nos. 5 to 8 and the balance of the judgment debt 
due to defendants Nos. 9 to 12. Against this 
decree, objection has been taken by all the 
parties interested. Defendants Nos. 5 to 7 have 
preferred Appeal No. 540 of 1904. The 
plaintiffs have preferred Appeal No. 566 of 
1904 and a memorandum of cross-objection 
has been presented on behalf of defendants 
Nos. 9 to 12, 

On behalf of defendants Nos. 5 to 7 the judg- 
ment of the lower Oourt has been assailed 
substantially on four grounds, namely. first, 
that the Subordinate Judge had no jarisdic- 
tion to hear the case; secondly, that the de- 
crees obtained by these defendants on the 
basis of their mortgages of 1884 and 1887 
operate as res judicata, so that the plaintiffs 
are not entitled to enforce their security. as 
against the properties purchased by the ap- 
pellants in execution of the two decrees ob- 
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tained by them; thirdly, that the appellants 
are entitled to priority over the mortgage of 
the plaintiffs, not only in respect of their 
mortgage of 1884, but also in respect of the 
sum of Rs. 1,952, which formed part of 


the consideration of their mortgage of 1887; . 


and fourthly, that the plaintiffs are not en- 
titled to interest upon their secumty at the 
rate claimed, as they had subsequently en- 
tered into a valid compromise by which they 
nndertook to reduce the rate of interest. 

On behalf of the plaintiffs, the decision of 
the Subordinate Judge has been challenged 
substantially on two grounds, namely, first, 
that the decisions in the smts commenced 
by the mortgagees of 1884 and 1887 to en- 
force their securities, which were ultimately 
dismissed as against the predecessor in inter- 
est of the plaintiffs, operate as 1¢s judicata, 
and that consequently the plaintiffs are en- 
titled to enforce their security precisely in 
the same manner as if the mortgages of 1884 
and 1887 had never been created ; and secondly, 
that defendants Nos. 5 to 8 and Nos. 9 to 12 are 
bound to render an account of the profits of 
the property, of which they havo taken po- 
ssession as purchasers at the sales held in 
execution of their decrees. On behalf of 
defendants Nos. 9 to 12 the decision of the 
Subordinate Judge has been challenged on the 
ground that they are entitled to their costs of 
the litigation from the plaintiffs, whose claim 
has substantially failed as against them. We 
shall first take up the points raised in the 
appeal of the defendants Nos. 5 to7; but as 
the question of res judicata is raised by these 
defendants as also by the plaintiffs, it will be 
convenient, if we discuss this question from 
the points of view of both the pa: ties. 

The first ground taken on behalf of defendants 
Nos. 5 to 7 raises the question of the juris- 
diction of the Subordinate Judge to entertain 
this suit. The circumstances, so far as it is 
necessary to state them for the elucidation 
of this point, appear to be as follows:—The 
present action was commenced on the ldth 
June 1900, and it was originally instituted 
in the Court of the second Subordinate Judge 
of Shahabad. On the 22nd June 1901, the 
District Judge transferred the case to his 
own Court, and it may be presumed that he 
acted in exercise of the powers conferred 
upon him by section 25 of the Code of Civil 
Procedure. On the 24th June following, 

the suit was dismissed by the District Judge 
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fòr want of prosecution. The plaintiffs appeal- 
ed to this Court, and on the 25th*¥February 
1904, a Division Bench allowed the appeal 
and sent back the case to thé District Judge 
for rehearing. After the records had been 
remitted to the District Judge, the case re- 
mained pending in his Court from the 7th 
June to the 25th June 1904. On the latter 
date, the District Judge transferred the case 
to the first Subordinate Judge as he himself 
was abont to proceed on leave. On the 28th 
June, the case was received by the Subordi- 
nate Judge, and the trial lasted from the 
28th July to the 18th August 1904. No 
objection was taken by either party to the 
effect that the Subordinate Judge had no 
jurisdiction to try the case. It is now con- 
tended, however, that the Subordinate Jifige 
had no jurisdiction, and, as the question is 
one of jurisdiction, we have allowed the ap- 
pellants to take it, although it had not been. 
suggested at any earlier stage of the proceed- 
ings. The ground upon which the objection 
is founded, is that although under section 
25 of the Code of Civil Procedure a District 
Court has power to withdraw any suit pend- 
ing ins Court of first instance subordinate 
to it and to try the suit itself or transfer it 
for trial to any other Subordinate Court com- 
petent to try it, the District Court has no 
power, after it has withdrawn a suit and 
placed it on the files, to transfer it to any 
Subordinate Court. In support of this posi- 
tion, reliance has been placed upon the cases 
of Ram Charittar Ray v. Bidhata Ray (1) 
and Sita Ram v, Naunt Dulatya (2). 

Tt has been argued, on the other hand. by 
the learned vakil for the plaintiffs-respond- 
ents that there are at least three answers 
tothe contention of the appellants, namely, 
first, that the District Judge had inherent 
power, apart from the provisions of section 25 
of the Code of Civil Procedure, to transfer a 
suit from his Court to that of the Subordinate 
Judge ; secondly, that if he did not possess 
such power, the Subordinate Judge has not 
acted without jurisdiction, but has at best 
assumed jurisdiction in an irregulay manner, 
and that consequently the defendants, who 
had acquiesced in the exercise of such® juris- 
diction, ought not to be permitted now to 
question the legality of the proceedings be- 
fore the lower Court; and thirdly, that the 


defect, if any, is cured by section 578 of the, 


(1) 10 0. W. N. 902. (2)21 A. 280. 
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Code of Civil Procedure, inasmuch as the 
order of “ransfer might undoubted?} have 
been made by this Court, if not by the Dis- 
trict Court, andthat, if any objection had 
been taken in time before the Subordinate 
Judge, the plaintiffs might also have avoided 
the defect by the presentation of a new plaint, 
as no question of limitation could possibly 
arise upon the admitted facts of the case. 
In our opinion the contention of the learned 
vakil for the plaintifis-respondents furnishes, 
in cach of its three branches, a complete and 
conclusive answer to the ploa of want of juris- 
diction advanced by the appellants. The case 
of Ram Oharittar Ray v. Bidhata Ray (1) is, 
no doubt, an authority for the proposition 
that, when once a District Judge withdraws 
a Mit to his own file for trial, he is not com- 
petent, under section 25 of the Civil Proce- 
dure Code, to re-transfer it to the Court from 
which the case bad been withdrawn. The 
case of Sita Ram v. Nauni Dulatya (2) ap- 
pears to go still further, as the learned Judge 
held that section 25 has no application to a 
case remanded under section 562. The cases 
of Sakharam v. Gangaram (3), Amir Begam 
v. Prahlad Das (4) and Nandan Prasad v. 
W. O. Kenney’ (5), also support the view that, 
where a District Judge has once exercised 
the powers conferred by section 25 of the Civil 
Procedure Code and transferred a case to his 
own Court from that of the Subordinate 
Judge, he cannot afterwards retransfer such 
case. 

In these cases, however, the Court was not 
invited to consider whether, apart from the 
provisions of section 25 of the Civil Procedure 
Code, the District Court may not have autho- 
rity to make an order of the description now 
in question before us. In our opinion, there 
is considerable force in the contention of the 
learned vakil for the plaintiffs-respondents 
that as under section 9 of Act XII of 1887, the 
District Judge has administrative control over 
all the Civil Courts within the local limits 
of his jurisdiction, it ought to be held that 
the District Judge has inherent power to 
transfer 4 case from his own Court to that of 
the Subordinate Judge, specially when, as in 
the wesent instance, the order was made for 
the obvious benefit of the litigants and for 
the speedy determination of the matter. It 
has been ruled by this Court, in the cases of 


(3) 13 B. 664 (4) 24 A 804. 
(5) 24 A. 356. 
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Panchanan Singha Roy v. Dwarka Nath Roy 
(6) and Hukum Chand Botd v. Kamalanand 
Stngh (7), that the Code of Civil Procedure 
was not mtended to be, and is not, exhanative. 
As was observed in the case of Rasik Lal 
Datta v. Bidhumukhi Dasi (8), the Code does 
not affect the power and duty of the Court 
in cases where no specific rule exists, and the 
Court should act according to equity, justice 
and good couscienco, though in the exercise 
of such power it must be careful to see that 
its decision is based on sound general princi- 
ples and is not in conflict with them or the 
intention of the legislature. 

We agree entirely with the view indicated 
in the cases mentioned that the Courts in this 
country have, in matters of procedure, powers 
beyond those which are expressly given by 
the Code of Civil Procedure, which binds 
Courts only in so far as it goes; the powers 
of the Court are not rigidly circumscribed 
by the provisions of the Code, and it is uot 
possible to maintain the theory that the 
Court has no power to make a particular 
order, though it may be absolutely essential 
in the interests of justice, unless some section 
of the Code can be pointed out as a direct 
authority for it. We are not unmindful that 
there are, perhaps, observations in the case 
of Bidya Moyee Debya Chowdhurant v. Surja 
Rania Acharji (9), which may, at first sight, 
appear to militate against this view, and may 
lend some colour of support to the contention 
that a District Judge has no inherent power 
to transfer a case either from his own Court 
or from that of an officer under his adminis- 
trative control, andthat the power must be 
one conferred by Statute. The circumstances 
of that case, however, were of an entirely 
different description, and it was not intended 
there to decide the question, which has been 
raised before us. 

We are, therefore, disposed tu hold that 
the District Judge had power, under the cir- 
cumstances disclosed in the order-sheet, to 
make the order of transfer, which he did; 
and we arrive at this conclusion without hesi- 
tation, as the result of our view undoubtedly 
accords with what has been for many years 
past the well-established practice. We may 
further point out that, as was laid down by 


(6) 3C. L.J 29. 

(7) 33 C. 927;3 C L. J. 67 
(8) 33 C. 1094 , 40. L. J. 409 
(9) 32 C. 875, 
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their Lordships of the Judicial Committee 
in the case of Syud Tuffuzzool Hossein Khan v. 
Rughoonath Pershad (10), to proceed to recall 
and cancel an invalid order is not simply per- 

“ mitted to, but is the duty of a Judge, who 
should always be vigilant not to allow the act of 
the Court itself to do wrong to the suitor; see 
also Hiralal Mukerji v. Premamoyee Debi (11), 
where the appheation of this principle is ex- 
plained. Weare unable to appreciate why 
this principle should not be applied to the 
case before us. If the District Judge, who 
has transferred a case to his Court, discovers 
that the very object, with which the case was 
transferred, is likely to fail by reason of un- 
foreseen circumstances, it wonld be unreason- 
able to hold that it ig not competent to him 
to withdraw the order and restore the case to 
the Court of the Subordinate Judge. 

Bub it is not necessary to rest our decision 
on this ground alone, because the second and 
third branches of the contention of the 
plaintiffs-respondents appear to us to be un- 
answerable. It was contended by the learned 

~yakil for the respondents that, assuming that 
the District Judge had no power under the 
Jaw to transfer a case from his Court to that 
of the Subordinate Judge, this does not really 
affect the jurisdiction of the latter- officer. 
Under section 18 of Act XII of 1887, the 
Subordinate Judge unquestionably possessed 
jurisdiction over the subject-matter of the 
litigation. The only suggestion, which can 
be plausibly made, is that he: assumed that 
jurisdiction in an iregular manner. Tho 
case, therefore, is not ono of absolute want 
of jurisdiction, but is at best of an irregular 
assumption of jurisdiction. It was argued 
on behalf of the respondents that, in such a 
case as this, the appellants, who had never 
taken this objection at an earlier stage of 
the proceedings, wére precluded from raising 
the question now. 

In our opinion, this distinction is well 
founded on principle and is amply supported 
by authority, In Ledgard v. Bull (12), their 
Lordships of the Judicial Committee pointed 
out that, although jurisdiction cannot be con- 
ferred by consent where there is an entire 
absence of jurisdiction, in a case where the 
Court is competent to entertain the suit, if 
it were competently brought, the defendant 

(10) 14 Moo. I. A. 40,51; 7B L R. 186 


(11) 20. L. J. 806, 809 
(12) 9A. 191; L.R 131 A 134, 14. 
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may be barred by his own conduct from ob- 
jecting do the irregularities in the ipstitution 
of the suit; and, further, that when a Judge. 
has no inherent Sarisdiobion gyer the subject- 
matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper judi- 
cial process, although they may constitute 
the Judge their arbitrator and be bound by 
his decision on the merits, when these are 
submitted to him. There are numerous 
authorities, which establish that, when in a 
ewise which the Judge is competent to try, 
the parties without objection join issne and 
go to trial upon the merits, the defendant 
cannot subsequently dispute his jurisdiction 
upon the ground that there were irregu- 
larities in the initial procedure, which, if 
objected to at the time, would have ledgto 
the dismissal of the suit. To the same effect 
are the observations of their Lordships in the 
case of Minakshi Naidu v. Subramanya 
Sastri (13), where their T.crdships affirmed 


-the view takeni in Ledgard v Prell (12) and 


pointed ont that a waiver of a right to com- 
plain for want of jurisdiction is inapplicable - 
only if there is an inherent incompetency in 
the Court to deal with the question brought 
before it, and that no consent can confer upon 
a Court that jurisdiction, which it never pos- 
sessed. This distinction between an absolute 
want of jurisdiction and an irregular assump- 
tion of jurisdiction has, sometimes, been 
overlooked. 

But the foundation of the distinction is 
fully explained in ihe Order of Reference to & 
Full Bench in the cases of Sukh Lal Sheikh 
v. Tara Chand Ta (14) and Khosh Mahomed 
Strkar v. Nazir Mahomed (15). In the first 
of these cases, it was pointed cut that jurisdic- 
tion may be defined to bethe power ofa 
Court“to hear and. determine a cause, to ad- 
judicate or exercise any judicial power in 
relation to it, Rhode Island v. Massachussetts 
(16). Such jurisdiction naturally divides it- 
self into three broad heads, namely, with re- 
ference to (1) the subject matter, (2) the 
parties, (3) the particular question which 
calls for decision, Black on Judgments, sec- 
tion 215. 

A Court cannot adjudicate upon a su ject- 
matter, which does not fall within its pro- 


(13) L. R. 141. A. 160, 11 AL. 26, 
(14 88C.68;2C.L. 7 244. 
(15) 88 O 862;3C L. J. 259 
(16) (1838) 12 Peters U. S. 667, 


ma 


Vol. 1) 


QUBDEO SINGH v. CHANDRIKA SINGH. 


vince as defined or limited by law; this juris- 
diction may be regarded to be” essentigl, for 
jurisdiction over the subject-matter is a con- 
dition precedent to the acquisition of authori- 
ty over the partYes, and, if n Court has no 
jurisdiction over the subject-matter of the 
controversy, consent of the parties cannot 
confer such jurisdiction, and judgment made 
without jurisdiction in such a case is absolute- 
ly null and void; it may be set aside by re- 
view or appeal, or its nullity may be establish- 
ed, when it is sought to be relied npon in some 
other proceeding: See Hawes on Jurisdic- 
tion, pages 12-16; Hermann on Estoppel, 
section 110, and Frankel v. Sutterfield (17). 
An entirely different class of questions, 
however, arises, when itis suggested that a 
Cougt in the exercise of the jurisdiction which 
it possesses, has not acted according to the 
mode prescribed by the Statute. If such a 
question is raised, it relates obviously, not to 
the existence of jurisdiction, but to the exer- 
cise of it in an irregular or illegal manner. 


_ This distinction between elements, which are 


essential for the foundation of jurisdiction and 
the mode in which such jurisdiction has to be 
assumed and exercised, is of fundamental im- 
portance, but has not always been sufficiently 
recognised. That the distinction is well- 
founded is manifest .from cases of high au- 
thority Thus. in Pisani v. Attorney-General 
of Gibraltar (18), their Lordships of the Judi- 
cial Committee held that, where there is 
jurisdiction over the subject-matter, but non- 
compliance with the procedure prescribed as 
essential for the exercise of jurisdiction, the 
defect might be waived. The same principle 
was adopted in Ex parte Pratt (19) and Bx 
parte May (20), which are authorities for the 
proposition that where jurisdiction over the 
subject-matter exists requiring only to be 
invoked in the right way, the party, who has 
invited or allowed the Court to exercise it in 
a wrong way, cannot afterwards turn ronnd 
and challenge the legality of the proceedings 
due to his own invitation or negligence, sec 
Vishnu Sakharam Nagarkar v. Krishna Rao 
Malhar (21). Although the objection that a 
Court isnt given jurisdiction over the sub- 
ject-matter by law, cannot be waived, Golab 


Sao v? Chowdhury Madho Lal (22), yet defects 
(17) (1890) 19 Atlantic Rep 898. 
(18) (1874) L R 5P C. 515. 
(19) (1884) 12 Q. B. D. 334. 
20) (1884) 12 Q. B. D 497. (21) 11 B. 153. 
- (23) 2C. L. J. 884,9 0. W. N, 956. 


INDIAN CASES. 


918 


of jurisdiction arising from irregularities in 
the commencement of the proceedings, may be 
waived by the failure to take objection at the 
proper stage of the proceedings; Harkness v., 
Hyde (28), Jolland v. Sprogue (24), Rhode 
Island v. Massachussetts (16). i 

To put the matter from another point of 
view, it is only when a Judge or Court has no 
jurisdiction over the subject-matter of the 
proceeding or action in which an order ig 
made or a judgment rendered, that such order 
or judgment is wholly void, and that the 
maxim applies that the consent cannot give 
jurisdiction ; in all other cases, this objection 
to the exercise of the jurisdiction may be 
waived, and is waived when not taken at the 
time the exercise of the jurisdiction is first 
claimed, Hobart v, Frost (25); Black on 
Judgments, section 217. 

On this ground, we must hold, as regards 
the second branch of the contention of the 
respondents, that the defendants have waived 
their right to take exception to the power of 
the Subordinate Judge to try the canse under 
authority of an order of transfer made by the 
District Judge. As regards the third branch 
of the contention of the respondents, namely, 
that the objection is entirely devoid of all 
substance, it is manifest from other consider 
ations. It cannot be disputed that the order 
of transfer might have been made by the 
High Court. If, therefore, objection had 
been taken by the defendants either at the 
time, when the District Judge made his order 
or at the time when the Subordinate Judge 
dealt with the caso on the merits, it would 
have been open to the plaintiffs to obtain an 
order from this Court, which would have 
cured the defect. It may further be pointed 
out that, if the objection had been taken at 
the time, it would have been open to the 
plaintiffs to present even a new plaint to the 
Subordinate Judge. Indeed, if the suit be 
assumed to have been instituted on the 
day when the Subordinate Judge took cogni- 
zance of it, it would not be open to objection 
on the gronnd of limitation, because, although 
the due date upon the bond expired on the 
13th June 1889, the liability of the mortga- 
gors was kept alive by acknowledgment made 
within twelve years from the date of the pre- 


han (1878) 98 U 8. 476. 
2) (1838) 12 Peters U 5, 800 
(25) (1866) 5 Dner N, Y 672, 
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gent suit. From every point of view, there- 
fore, it follows that the appellants are pre- 
cluded from questioning, at the present stage, 
the validity of the proceedings before the 
Subordinate Judge. The first ground taken 
on behalf of the defendants Nos. 5 to 7 conse- 
quently fails and must be overruled. 

The second ground taken on behalf of de- 
fendants Nos. 5 to 7 involvesthe question of res 
judicata, and the first ground taken on behalf 
of the plaintiff raises precisely ghe same ques- 
tion. But, although the parties are agreed 
that the decisions in the htigations of 1894 
upon the mortgages of 1884 and 1887 operate 
as res judicata, they are not agreed as to the 
precise effect of those decisions. Defendants 
Nos. 5 to 7 contend that the effect is to pre- 
clude the plaintiffs from enforcing ther mort- 
gage against the properties purchased by the 
decree-holders mortgagees in the snits of 
1894. The plainiiffs assert, on the other 
hand, that the effect is to preclude defendants 
Nos. 5 to 7 from setting up their mortgages 
and thus to place the plaintiffs in the position 
which they would have occupied, if the mort- 
gages of 1884 and 1887 had-never been creat- 
ed. To determine which of these contentions 
ought to prevail, we have to examine the cir- 
cumstances of these two litigations; for as 
was pointed out by this Court, in the cascs 
of Surjiram Marwari vy. Barhamdeo Persad 
(26) and Magmram v. Mehdi Hossein Khan 
(27), to determine the question of res judicata, 
itis essential to ascertain what were the rights 
in dispute between the parties and what were 
alleged between them, and this must be done, 
not merely from the decree, but also from the 
pleadings and judgment. 

Now, it appears that defendants Nos. 5 to 8 
commenced suit No. 22 of 1884 to enforce their 
mortgage of the 15th December 1884, and 
they instituted suit No. 21 of 1894 to enforce 
their security of the 5th May 1887. Jn each 
of these suits they joined as parties defendants, 
not merely their mortgagors, who are now 

defendants Nos. 1 to 4, but also defendant No. 
14, who is the mortgagee of 1886 and is the 
predecessor in title of the present plaintiffs, 
It will be observed that in the suit to enforce 
the security of 1884, the mortgagee of 1886 
was a necessary party, and an examination of 
the plaint in that case shows that he was 
brought on the record as a puisne encum- 
brancer interested in the mortgaged premises. 

(26) 10. L. J. 887, 349. (27) 31 C. 95, 
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He filed a written statément in which he 
‘challanged the validity of the plaintiff’s 
mortgage and alleged that it was frandulent 
and without consideration. „He further plead- 
ed that the plaintaff had no valid cause of 
action as against him. Upon these pleadings, 
issues were raised, one of which was, whether 
the bond was genuine and bona fide, and an- 
other was, whether the plaintiffs had any 
cause of action against that defendant. The 
Subordinate Judge, who tried the case, found 
that neither party had proved that this parti- 
cular defendant was in any way interested in 
the mortgaged property. He also held that 
the evidence adduced to establish the pay- 
ment of consideration for the mortgage was 
not satisfactory or reliable, and that the ad- 
mission of the mortgagors that they had rc- 
ceived the sum alleged to have been advanced 
was no evidence against the other defend- 
ants. 

In this view of the mattcr, the Court dis- 
missed the suit against the mov!cagee of 1886, 
but made a decree against the mertgagors, as 
they had confessed judgment. The decree 
directed ihe sale of the mortgaged property 
only in so far as the mortgagors were concern- 
ed. As we have already stated, the mort- 
gagees decree-holders subsequently executed 
this decree and purchased the property at the 
execution sale. As regards the mortgage of 
1887, the mortgagees, the present defendants 
Noa. 5 to 8, commenced their suit against the 
mortgagors and the mortgagee of 1886. An 
examination of the plaint shows that it does 
not disclose any causeof action against the 
mortgagee of 1886 It will be observed that 
the mortgagee of 1866 was nota necessary 
party to enforce the mortgage of 1887 ; for, 
as wasexplained by this Court in the case of 
Surjiram Marwari v. Barhamdeo Persad (26) in 
a suit lo enforce a second mortgage, the first 
mortgagee is not a necessary party. No doubt 
in one of the paragraphs of the plaint it was 
alleged that a portion of the consideration 
money for the mortgage of 1887, namely, 
Re. 1,952, had been applied in satisfaction of 
interest due upon earlier bonds of the 15th 
December 1884, the 29th March 1885, and 
the 2nd June 1885 ; but there was no express 
prayer that in respect of this sum, the mort- 
gage, though of 1887, might be treated as 
entitled to priority over the mortgage of 1886. 
Themortgageeof1886 defendedthe suit on ile 
ground that there was no valid cause of action * 
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‘as against him, and also asserted that the mott- 

gage bod, on which thé claim wag Founded 
was collusive and without consideration. 
Upon these pleadings, the Subordinate Judge 
framed issues, one of which was, whether the 
bond in suit was gennine and bona fide, and 
another was, whether the plaintiffs had any 
cause of action against the mortgagee of 1886. 
There was no issue raised as to whether the 
bond of 1887, if genuine, was, in respect of a 
portion of the consideration money, entitled to 
priority over the bond of 1886, The Subordi- 
nate Judge found upon the evidence that there 
was nothing to show whether the alleged 
mortgagee of 1886 was really interested in 
the property in suit. He also held that 
there was noveliable evidence to prove the 
cMim against them. In this view of the 
matter, he dismissed the suit against the 
mortgagee of 1886, bat made a decree against 
the mortgagora on confession of judgment. 
The decree directed the sale of the properties 
included in the mortgage so far as the mort- 
gagors were concerned. The mortgagees 
subsequently executed this decree and pur- 
chased the property at the execution sale: 
Upon these facts, the learned vakil for de- 
fendants Nos. 5 to 7, the mortgagees of 1884 
and 1887, contends that the present plaint- 
iffs, whose predecessor, the mortgagee of 
1886, was a party defendant to the suits of 
1894, are precluded by the doctrine of rea 
‘judicata from setting up the mortgage of 
1886. In support of this position reliance is 
placed upon the cases of Srigopal v Pirthi 
Singh (28) and Gopal Lal v. Benarasi Pershad 
Chowdhry (29). 

Ib is argued on the other hand by the 
learned vakil for tho plaintiffs that as the 
suits of 1884 were dismissed as against the 
mortgagee of 1886, defendants Nos. 5to 8 
are now preclnded from relying upon their 
mortgages of 1884 and 1887, which they 
had unsuccessfully attempted to enforce as 
against their predecessor in the two earlier 
litigations. to which we have referred. In 
support of this position, reliance is placed 
upon theglecision of their Lordships of the 
Judicial Committee in the case of Run Baha- 
dur Singh v. Lucho Koer (80). After a care- 
ful examination of the authorities upon 
which reliance ig placed on both sides, we 
are clearly of opinion that the contention 

(28) L. R. 29 I A. 118; 24 A. 429. . 

((29) 31 C. 428, (30) 11 C, 301, 306. 
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of the plaintiffs is well-founded and must 
prevail. It is not necessary to examine 
minutely the decisions in Srigopal v. Pirthi 
Singh (28) and Gopal Lal v. Benarast Pershad 
Chowdhry (29), upon which reliance is placed 
on behalf of the defendants Nos. 5 to 8. 
The true foundation of the doctrine laid 
down in those cases was fully explained by 
this Court in the case of Surjiram Marwari 
v. Barhamdep Persad (26). That principle to 
our mind has no application to the facts 
of the present case. It has been strenn- 
ously argued by the learned vakil for the 
defendants Nos. 5 to 8 that the mortgagee 
of 1886 was bound to establish his title, 
when he was brought before the Court in 
the litigations of 1894, and that his omission 
or failure todo so precluded him from rely- 
ing upon that title in the present litiga- 
tion. In our opinion, there is no founda- 
tion for this argument. So far as the 
security of 1887 was concerned, the mort- 
gagee of 1886 was, as we have already ex- 
plained, not a necessary party to the suit 
to enforce it. No doubt he might be a ne- 
cessary party, if the plaintiffs attempted to 
obtain priority in favour of their mortgage 
of 1887, over the mortgage of 1886. But, al- 
though a suggestion to that effect was made in 
the plaint, there was no relief expressly clnim- 
ed onthat basis. The question was not even 
raised in the issues: and the suit ultimately . 
failed by reason of the failure of the mort- 
gagees of 1887 to establish the genuineness of 
their security as against the mortgagee of 1886. 
In the same manner. so far as the security 
of 1884 was concerned, although the mort- 
gages of 1886 was a proper and necessary 
party, the suit to enforce the claim was un- 
successful by reason of the failure of the 
mortgagees of 1884 to establish the genuine: 
ness of the security as against the mort- 
gagee of 1886. Under these circumstances, 
it is impossible to hold that merely because 
the mortgagee of 1886 failed to-establish his 
security in the suits of 1894, such failure in 
any way precludes him or his vepresenta- 
tive from now relying on his title under the 
mortgage. 

The decrees of dismissal, which were made 
in the suits. of 1894, were decrees, which 
were based on the finding that the mort- 
gages of 1884 and 1887 were not proved to be 
genuine and for consideration as against the 
mortgagee of 1886. That finding, therefore, 
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clearly operates as res judicata in favour of 
the mortgagee of 1886. The decrees, which 
were made, were in accordance with and based 
on this finding, see Peary Mohun Mukerjee v. 
Ambica Chura Bandopadhya. (31). 

On the other hand, the finding that there 
was no evidence to show that the alleged 
mortgagee of 1886 was in any way interested 
in the mortgaged premises, could not be taken 
asthe basis of the judgment of the Court. 
The decrees might be said to be decrees in 
spite of that finding, and when the suits were 
dismissed as against the mortgagee of 1886, 
it was not open to him to challenge, by way 
of appeal, the finding of the Subordinate 
Judge upon the question of the validity of 
his mortgage. In this view of the matter, 
that finding does not in any way operate as 
res judicata. See Run Bahadur Singh v. Lucho 
Koer (80), Nundo Lall Bhuttacharjee v. Bidhoo 
Mookhy Debee (82). Thakur Moegundeo v. 
Thakur Mahadeo Singh (83), Peary Mohun 
Mukerjee v. Ambica Ohurn Bandopadhya (81) 
and Concha v. Concha (84). 

We are not unmindful that ina litigation 
between the present defendants Nos. 9 to 12 
on the one hand as. plaintiffs, and defend- 
ants Nos. 1 to 4 (as mortgagors), defendants 
Nos. 5 to 8 (as puisne encumbrancers) and de- 
fendant No. 14 (as subsequent mortgagee), as 
defendants on the other hand, the present de- 
fendants Nos. 5 to 8 succeeded in obtaining a 


declaration that not only in respect of their. 


bond of 1884, but also in respect of a sum 
of Rs. 1,172 out of the consideration for their 
bond of 1887, they were entitled to priority 
over the bond of 1885. That question, how- 
ever, appears to have been then decided be- 
tween the present defendants Nos. 5 to Band 
Nos. 9to12; it is clear that there was no con- 
troversy in that litigation between de- 
fendants Nos. 5 to 6 and No. 14, the pre- 
decessor of the plaintiffs, in respect of this 
matter. It cannot, therefore, be suggested 
that the decision in that litigation in any 
way operates ng res judicata for, as is now well 
settled, when an adjudication between defend- 
ants is necessary to givethe appropriate re- 
lief to the plaintiff, there must be such an ad- 
judication, and in such a case the adjudica- 
tion will be res judicata between the defend- 
ants as well as between the plaintaff and the 
(31) 24 C. 900. (82) 13 0. 17, 
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defendants ; but, for this, there must be s con- 
flict of terest amongst the defendants, and 
the judgment must define the real rights and 
obligations of the defendants inter se; see 
Magniram v. Mehdi Hossein Khan (27), Chaiju 
v Umrao Singh (85), Balambhat v. Narayan- 
bhat (86), Muhammad Kuni Rowthan v. Via- 
vanathaiyar (87) and Oottingham v. Wari of 
Shrewsbury (88). 

No materials have been placed before us to 
show that the decisions in the suit, to which 
we have referred, was given under circum- 
stances, which could possibly make it oper- 
ate as res judicata between co-defendants. 
We must, consequently, hold that the decisions 
in the suits of 1894, brought by defendants 
Nos. 5 to 8 to enforce their mortgages of 
1884 and 1887, operate as res judicata, and 
as those suits were dismissed, rightly or 
wrongly, against the mortgagee of 1886, the 
defendants Nos. 5 to8 are not entitled to rely 
upon those mortgages as against the plaintiffs, 
who now represent the mortgagee of 1886. The 
true test to be applied to a case of this descrip- 
tion is, are the defendants Nos. 5 to 8 entitl- 
ed, after their defeat in the litigations of 
1894, to enforce their mortgages of 1884 and 
1887 against the mortgagee of 1686 ? If they 
are not, and if their remedy was by way of 
an appeal against the adverse decisions of 
1894, they are obviously precluded from 
falling back upon their mortgages of 1884 
and 1887. The effect of their purchase im 
execution of their own decrees has been to 
give ‘them a title against their mortgagors 
alone, and as the suits, in which these decrees 
were made, were dismissed against the mort- 
gagee of 1886, they have not obtained avalid 
title against him or his representative in 
interest. The Subordinate Judge was, in our 
opinion, clearly in error in this matter. He 
proceeded on the assumption that the effect 
of the dismissal of the suits of 1894 was to 
leave the parties in the position, which they 
would hare occupied, if the mortgagee of 
1886 had never been joined as a party de- 
fendant in those suits. This view is obviously 
unsound. The mortgagee of 1886 was brought 
before the Court; he challenged the validity 
of the mortgages of 1884 and 1887, as he 
was entitled to do, and his resistance was 
successful. Under these circumstances, the 
conclusion appears to be irresistible that the 

(35) 22 A. 886. (37) 26 M. 387. 

(36) 25 B. 74, (88) (1843) 3 Hnre 62. 
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present plaintiffs may rightly glaim the full 
benefit oféhe dismissal of the suits ef 1894 
and are entitled to onforce their security 
against the progerties in the hands of de- 
fendants Nos. 5 to 8, precisely as if the mort- 
gages of 1884 and 1887 had noreal existence. 
The second ground advanced on “behalf of 
defendants Nos. 5 to 8 must be overruled, and 
the first ground taken on behalf of the plaint- 
iffs must consequontly prevail. 

The third ground taken on behalf of de- 
fendants Nos. 5 to 7 raises the question, whe- 
ther they are not entitled to priority over the 
mortgage of 1886, which the plaintiffs seek to 
enforce, in respech of the saw of Rs. 1,952, 
which formed part of the consideration of 
their mortgage of 1887. It is estublished by 
theevidence that out of the sum advanced by 
defendants Nos. 5 to 7 upon the mortgage of 
1887, Rs. 100 was paid in satisfaction of the 
interest due upon a prior mortgage of the 
15th December 1884, executed in favour of 
persons now represented by defendants Nos. 
5 to 8; another sum of Rs. 1,072 was applied 
in discharge of interest due on a bond of the 
29th March 1885, and a third sum of Rs. 780 
was applied in satisfaction of the interest due 
ona bond of the 2nd June 1885. Upon these 
facts, it is argued by the learned vakil for 
defendants Nos. 5 to 7 that to the extent of 
these three sums of money, which were applied 
in satisfaction of interest due on three bonds 
earlier than that of the present plaintiffs, they 
are entitled to a declaration of priority. In 
support of this positioh, reliance is placed 
upon the cases of Gokaldas Gopaldas v. Puran- 
mal Premsukhdas (39), Gopal Chunder 
Sreemaoy v. Herembo QOhunder Haldar (40) 
and Lomba Gomaji v. Vishvanath Amrit 
Tilvankar (41). 

It is argued, on the other hand, by the 
learned vakil for the plaintiffs-reapondents 
that thero are two objections to the right 
claimed by the defendants, each of which is 
fatal to their contention. Itis pointed out, 
in the first place, that the decision of this 
questibn is barred by the principle of con- 
structive ges judicata, and it is contended, in 
the second place, that npon the admitted facts, 
thd principle of subrogation has no possible 
application. In our opinion, the argument 
advanced on behalf of the appellants is not 

(39) L. R. 21 T. A. 1265; 10 C. 1035. 
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well founded, and their contention must be 
overruled. It is manifest that this claim for 
priority might and ought to have been set up 
in the litigation of 1894 in which the mort- 
gage of 1887 was enforced. (Jones on 
Mortgages, sections 1439-41 and 1589A, 6th 
edition, Vol. IL, pages 397 and 526). Indeed, 
as we have already pointed ont, the mortgagees 
did set out in their plaint circamstances 
sufficient to form the foundation of the claim 
now advanced. It was not, however, pressed, 
and the suit appears to have been dismissed 
so far as the mortgagee of 1886 was concern- 
el. There is, therefore, considerable force in 
the contention that it is no longer open to 
the mortgagees of 1887 to set up in the 
present litigation the claim for priority, which 
might and onght to have been adjudicat- 
ed upon in the litigation of 1894. See 
Srigopal v. Pirthi Singh (28), Mahabir Pershad 
Singh v. Macnaghten (42), Kameswar Pershad 
v. Rajzumari Ruttan Koer (43). It iš not 
necessary, however, to rely upon this ground 
as a question might arise as to whether the 
doctrine of constructive res judicata is appli- 
cable where the subject-matters of the two 
suits nre different: Surjtram Marwari v, 
Barhamdeo Persad (23), We are satisfied, 
however, that the second branch of the con- 
tention of the learned vakil for the respondent 
must be sustained. That contention, in sub- 
stance, is two-fold, namely, first, that the doc- 
trine of subrogation entitles a person to the 
benefit of a mortgage in favour of a stranger, 
either when he is compelled to pay it of to 
protect an interest of his own in the property 
mortgaged or by an agreement ; and secondly, 
that in any event, the entire amount of & 
senior encumbrancer must be paid before sub- 
rogation can be claimed 

The first of these points raises the question 
of the nature of subrogation and the princi- 
ple on which it is founded.’ That principle 
is thus explained by Mr. Justice Sutherland 
in Hllisworth v. Lockwood (44), “ Subrogationor 
substitution by operation of law to the rights 
and interests of the mortgagee in the Innd 
is by redemption, and redemption is payment 
of the mortgage debt after forfeiture by the 
terms of the mortgage contract, sò that really 
the subrogation or substitution by operation 
of law arises or proceeds on the theory that 

(42) L R. 16 I. A. 107; 16 0. 682. 
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the mortgage debt is paid. If the holder of 
a bond assigned it to a party claiming a right 
to redeem, the latter is subrogated by the 
assignment to the mortgage debt and mort- 
gage security and to the instrament evidenc- 
ing such debt and security, and there is no 
room or occasion for subrogation by opera- 
tion of law.” Consequently, it may be said, 
in general, that-to entitle one to invoke the 
equitable right of subrogatioa, he must 
either occupy the position of a surety of the 
debt or must have made the payment under 
an agreement with the debtor or creditor that 
he should receive and hold an assignment of 
the debt as security, or he must stand in 
such a relation to the mor tgaged premises 
that his interest cannot other wise be ade- 
quately protected. The foundation of the rule 
was elaborately examined in a recent case, 
Wilkins v. Gibson (45), in which Mr. Justice 
Cobb stated the rule to be that a “ Subroga- 
tion will arise only in those cases, where the 
party claiming it advanced the money to 
pay a debt which, in the event of default by 
the debtor, he would be bound to pay, or 
where he had some interest to protect, or 
where he advanced the money under an agree- 
ment, express or implied, made sither with 
the debtor or creditor that he would be sub- 
rogated to the rights and remedies of the 
creditor.” This distinction between the posi- 
tion of a person, who pays off a mortgage to 
protect an interest of his own and the position 
of another, who claims subrogation by agree- 
ment, is wall marked, and is said to havo 
been borrowed from the Civil Law, which 
recognised two kinds of subrogation, namely, 

“legal subrogation” which took place of right 
and without any agreement as such by the 
creditor and as a matter of equity, and 
“ conventional subrogation’ which was ap- 
plied, where an agreement was made with 
the person paying the debt that he would be 
subrogated to the rights and remedies of the 
original creditor. See Howe's Studies in the 
Civil Law, 1905, page 256; see also Bank v. 
Tillman (46), where the doctrine of con- 
ventional subrogation is examined. The case 
of Gokaldas Gopaldas v. Puranmal Premsukh- 
das (39), where it was held that the purchaser 
of an equity of redemption, who had paid off 
the first charge, might use the first mortgage 
as a shield against mesne encumbrancers, the 


45) (1901) 113 Georgia 31; 83.5. E 374. 
(40) (1901) 106 Georgia 55, 315, E, 794, 
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phyment idowaude by a person who is under 
no personal obligation to pay, only to protect 
his own interest, furnishes an illustration of 
the former class of casese The case of 
Jagatdhar Narain Prosad v. A.M.Brown (47), 
furnishes an illustration of the second class of 
cases; whereas the decision of their Lordships 
of the Judicial Committee in Dinobundhu 
Shaw Chowdhry v. Jogmaya Dasi (48), shows, 
the line dividing the class of cases, where no 
bargain is made when the money is advanced, 
and cases where the money is advanced on 
the understanding that the creditor should be 
subrogated to the position of the mortgagee. 
It is only inthe first class of cases that the 
question of intention to keep the mortgage 
alive arises. The doctrine of subrogation is 
not applied for the mere stranger or voPin- 
teer, who has paid the debt of another, with- 
out any assignment or agreement for sub- 
rogation, being under no legal obligation to 
make the payment, and not being compelled 
to do so for the preservation of any rights or 
properties of his own. This doctrine is no- 
where more clearly and concisely expounded 
than in the judgment of the Supreme Court’ 
of the United States in Ætna Life Insurance 
Company v. Middleport (49), where the princi- 
ple laid down by Chancellor Johnson in 
Gadsden v. Brown (50), and by Chancellor 
Walworth in Sandford v. McLean (51) was 
adopted as well founded on reason. That 
principle is, that subrogation as a matter of 
right is never applied in aid of a mere volun- 
teer. Legal substitution into the rights of a 
creditor for the benefit of a third person 
takes place only for his benefit, who, being 
himself a creditor, satisfies the lien of a prior 
creditor, or for the benefit of a purchaser, 
who extinguishes the encumbrances upon his 
estate, or of a co-obligor or surety, who dis- 
charges the debt, or of an heir, who pays the 
debts of the succession, Shin v. Budd (52). 
Any one, who is under no legal obligation or 
liability to pay the debt, is a stranger, and, if 
he pays the debt, he is a mere volunteer, 
Arnold v. Green (53). To the same affect 
ave the decisions in Crippen v. Oheppel (54), 

(47) 83 0. 1133 i 

(48) (1901) L R. 29 L A. 9; 29 C. 154. . 

(49) (1887) 124 U 8 626. 

(50) (1843) Speers, Eq (S. C.) 37. 

(51) (1832) 3 Paigo N. Y. 122. é 

(52) (1862) 14 N.J Eq 234! 
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Tough v. Altna Life Insurances Company (559. 


and Wat®n v. Wilcox (56). The *Marned 
vakil for the respondents placed reliance 
upon passages fram Sheldon on Subrogation, 
sections 240.243, which fully bear out his con- 
tention, and the position is further strengthen- 
ed by the expositions contained in Jones on 
Mortgages, section 874 (6th Edition, Vol. I, 
page 918),. and Harris on Subrogation, sec- 
tions 792-797. If these doctrines, which ap- 
pear to us to be based on principles of jastice, 
equity and good conscience, are applied to the 
case before us, it becomes manifest that the 
claim put forward on behalf of defendants 
Nos. 5 to 7 is entirely unfounded. When 
a portion of the money advanced by them was 
applied in part satisfaction of the interest 
du® on earlier bonds, it could not be said 
that they were compelled to make the pay- 


ment to protect an interest of their own in _ 


the properly mortgaged to them ; much less 
could it be suggested that there was any 
agreement, express or implied, upon which a 
claim for subrogation could be founded. There 
isa second answer, however, as the learned 
vakil for the respondents has pointed ont, to 
this claim for subrogation. The sums were 
applied only in part satisfaction of the 
claim for interest due upon earlier bonds, 
and it is difficult to appreciate how, under 
such circumstances, a claim for subrogation 
couldarise. The person who makes the pay- 
ment cannot, by simply paying the interest 
as it accrues or paying or discharging a 
portion of the interest which has already 
accrued, claim a right of subrogation. He 
must pay the entire amount of an incum- 
brance, which is senior to his own. The doc- 


trine is based upon a perfectly intelligible” 


principle, for as we have already explained, 
subrogation is by redemption, and, unless 
there is redemption, it is not easy to perceive 
how subrogation can take place, Merritt v. 
Hosmer (57), Street v. Beal (58), O’ Reilly v. 
Holt (59), Carter v. Neal (60). It is obvious 
that the contrary view would lead to end- 
less difficulties. It would enable a person, 
who has made a part payment of the interest 
due on a mortgage security, to claim subro- 
gatiom; would he then occupy the position of 


' (55) (1870) 57 Tl 818; 11 Am Rep 18. 

(56) (1876) 39 Wis. 643; 20 Am Bep. 63. 
* (87 feed) 11 Gray (Mass) 276; 71 Am. Dec, 718. 
„~ (58) (1864) 16 Iowa 868; 85 Am. Dec. 504, 
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a joint mortgagee with the person whose 
claim is partially satisfied? What would be 
his position with regard to interest subse- 
quently accruing upon the prior mortgage, 
and how are the rights to be worked ont if, 
as in the case before us, the prior mortgagees 
have already sued and enforced their securi- 
ty ? The rule, therefore, that before one 
creditor can be subrogated to the rights of 
another, the demand of the latter must be 
entirely aatistied, so that he shall be relieved 
from all further trouble, risk and expense, is 
based upon good-sense and ought to be adopt- 
ed as applicable to the case before us, Shel- 
don on Subrogation, sections 14, 19, 25, 70 
and 83; Harris on Subrogation, section 29. 
To use the language in Hollingworth v. Floyd 
(61) “it would not aubserve the ends of 
justice to consider the assignment’of an entire 
debt to surety as affected by operation of law, 
when he had paid but a part of it and still 
owned a balance to the creditor, and the 
Court would not countenance such an anoma- 
ly asa pro tanto assignment, the effect of 
which would only be to give distinct interests 
in the same debt to both creditor and surety.” 
This view is in no way inconsistent with that 
taken by the learned Judges of the High 
Court in Lomba Qomaji v Vishvanath Amrit 
Tilvankar (41). On the grounds, therefore, 
that the position of defendants Nos. 5 to 7 
did not entitle them to claim the benefit of 
the principle of subrogation, and that partial 
payment was not sufficient to entitle them to 
succeed to the rights of the prior encum- 
brancer by subrogation, we must overrule the 
third ground upon which the decision of the 
Subordinate Judge is sought to be assailed. 
The fourth ground, upon which the deci- 
sion of the Subordinate Judge is challenged 
on behalf of defendants Nos. 5 to 7 is that 
the plaintiffs are entitled to claim interest at 
the vate specified in the mortgage of 1886, 
inasmuch ason the 18th June 1889, they 
entered into a compromise with their mort- 
gagors, by which they undertook to reduce 
their claim for future interest to 6 per cent. 
per annum. In answer to this contention, it is 
argued on behalf of the plaintiffs-respondents 
that the comprise in question is inoperative 
in law, as it was not registered under section 
17 of the Registration Act. The facts, so far 
as a statement of them is necessary for the 


(61) (1807) 2 Harris & Gill (Maryland) 91, 
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decision of this point, are not disputed before 
this Court. It appears that in 1899 the pre- 
sent defendant No. 14, the mortgagee under 
the bond of 1886, sued the mortgagors for re- 
covery of interest due at the time of institu- 
tion of that suit. On the 18th June 1889, a 
petition of compromise was filed on behalf of 
the parties. It recited that the plaintiffs had 
been paid Rs. 100 in cash, that the balance 
of Rs. 593 was to be paid within the 4th 
February 1890, and that upon fa:lure to do 
50, interest would ron upon the decretal 
amount at the rate of 60 per cent. per annum. 
The compromise further contained a term by 
which the mortgagee agreed to accept future 
interest on the entire amount of debt covered 
by the bond, at the rate of 6 per cent. per 
annum. This compromise was recited in the 
preamble to the decree, which was made in 
that litigation. The decree, however, was 
based on the portion only of the compromise, 
which related to the subject-matter of that 
suit, as is required by section 375 of the 
Code of Civil Procéduré> No decree was 
made in respect of the covenant by the mort- 
gagee to reduce the claim for future interest 
to 6 per cent. per annum. Upon these facts, 
it is contended on behalf of defendants Nos. 
5to 7 that the compromise is operative, 
though not registered, because it was recited 
in the decree. In support of this position re- 
liance is placed upon the cases of Bindesri 
Naik v. Ganga Saran Sahu (62) and Raghu- 
bans Mani Singh v. Mahabir Singh (68). It 
is argued, on the other hand, by the plaintiffs- 
respondents that the petition of compromise, 
in so far as it related to matters beyond the 
scope of the suit, in which it was filed, 
required to be registered and this view is 
sought to be supported by a reference to the 
cases of Pranal Anni v. Lakshmi Anni (64), 
Muthayya v. Venkataratnam (65), Birbhadra 
Rath v. Kalpataru Panda (66) and Patha 
Muthammal v. Esup Rowther (67). In .our 
opinion, the contention advanced on behalf of 
the plaintiffs-respondents is well foanded and 
must prevail. The point is really concluded 
by the decision of their Lordships of the 
Judicial Committee in Pranal Anni v. Lakshmi 
Annt (64), the true effect of which was ex- 
plained in Birbhadra Rath v. Kalpataru 


(62) 20 A. 171; L. B.25 I. A. D. (63) 28 A. 78. 

(64) (1899) L. R. 28 I. A. 1001 ; 22 M. 608. 

(65) 25 M. 558, (66) 10, L. J. 888. 
(67) 29 M. 868, 


INDIAN OASES. 


[1969 


. 


re 


Panda (56). After a careful examjnation of 
all the authorities on the subject, we adopt 
the view put forward in that case. A petition 
of compromise, in so far it lates to proper- 
ties in suit, does not requireregistration under 
section 17 of the Registration Act, and the 
decree, in so faras it gives effect to the 
settlement touching such properties, operates 
as res judicata. If it gives effect, however, to 
the settlement touching properties extraneous 
to the litigation, the decree is, to that extent, 
clearly without jurisdiction and is inoperative. 
In relation to these extraneous properties, 
the parties must fall back upon the petition 
itself, which cannot, without registration, 
effectively declare or create title to immov- 
able property exceeding Rs. 100 in vappe. 
The same view was adopted by this Court in 
the case of Kali Oharan Ghosal v. Ram 
Chandra Mandal (68). The case of Raghubans 
Mani Singh v. Mahabir Singh (63), upon 
which much stress was laid on behalf of the 
appellants, appears to be based upon a mis- 
apprehension of the judgment of their Lord- 
ships of the Judicial Committee in Pranal 
Aunt v. Lakshmi Anni (64). With all re- 
spect for the learned Judges, who decided that 
case, ‚we find ourselves entirely unable to 
adopt their view, and we are supported in our 
conclusion by the decision of the Madras 
High Court in Patha Muthammal v. Esup 
Rowther (67), Muthuyya v. Venkatarainam (65) 
and Achuta Ram Raja v. Subbaraju (69). I£ 
the view adopted by the learned Judges of the 
Allahabad High Court in Raghubans Mani 
Singh v. Mahabir Singh (63) is well-founded, 
litigants may, as was pointed out in Birbhadra 
Rath v. Kalpataru Panda (66), evade with 
impunity the provisions of the Registration 
Act, the Stamp Act, the Court-fees Act and 
the Civil Courts Act, which last defines the 
jurisdictions of different classes of Courts. 
We are unable to persuade ourselves to hold 
that this is what was intended by their 
Lordships of the Judicial Committee. It has 
not been disputed, and it cannot be disputed, 
that the petition of compromise in question 
purported to extinguish title to or fnterest in 
immovable property of a value exceeding 
Rs. 100. We must consequently hold that it 
is inoperative, because it was not registered. 
The fourth ground taken on behalf of de- 
fendants Nos. 5 to 7 cannot consequently be 


supported. 


(68) 800. 783. (69) 25 M. 7. 
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The first ground taken of behalf of fhe 
plaintifts-respondents, who have preferred a 
separate appeal, relates to the question of 
res judicata, afd has already been disposed 
of in connection with the second ground taken 
on behalf of defendants Nos. 5 to 7. 

The second ground taken on behalf of the 
plaintiffs raises the question, whether de- 
fendants Nos. 5 to 7 would not be bound to 
account for the profits received by them 
during their possession of the mortgaged pro- 
perties after their purchase atthe execution 
sale, and whether these defendants are 
entitled to have interest at the contract rate 
specified in their securities, calculated after 
the dates of their respective decrees. Both 
these contentions would seem to be well- 
founded, and it is sufficient to refer to the 
case of Ganga Das Bhattar v. Jogendra Nath 
Mitra (70), which is entirely in accord with 
the decision of their Lordships of the Judicial 
Committee in Kedar Lal Marwari v. Bishen 
Pershad (71). It is not necessary, however, 
to deal with this point in detail because, as 
we have already held, defendants Nos. 5 to 7 
are not entitled to rely upon their mortgages 
of 1884 and 1887 as against the mortgage of 
1886, which the plaintiffs seek to enforce. 
The plaintiffs are entitled to enforce their 
security precisely in thesame manner as if 
the mortgages of 1884 and 1887 had never 


_, been created. 


The only point taken on behalf of defend- 
ants Nos. 9 to 12 raises the question, whether 
they are not entitled to their costs in the Court 
of first instance as well asin this Court. It 
is manifest that the case of the plaintiffs as 
against them has entirely failed and the 
learned vakil for the plaintiffs has not seri- 
ously resisted the claim for costs put forward 
on behalf of defendants Nos. 9 to 12. 

The result, therefore, is that appeal No. 
540 of 1904 preferred by defendants Nos. 5 
to 7 fails, and must be dismissed. Appeal No. 
566 of 1904 preferred by the plaintiffs 
must be allowed, and the decree of the 
Subordinate Judge modified to this extent, 
namely, the words “subject to the prior 
mortgage charge of the defendants Nos. 5 to 8 
and *™*“ the mortgage decree of the defendants 
Nos. 5 to 8 and” shall be expunged. Thecross- 
objection of defendants Nos. 9 to 12 must also 
be allowed, and they will be entitled to their 


(70) 50. L. J. 816. 
(71) (1908) L. R. 81 I. A. 57; 81 O. 332. 


costs in the Court below. So far as the costs 
of this Court are concerned, defendants Nos. 5 
to 7 must pay the costs of the plaintiffs-re- 
spondents in Appeal No. 540 of 1904, and the 
plaintiffs-appellants in Appeal No. 566 of 
1904 must pay the costs of defendants Nos. 9 
to 12. Only one decree will be drawn up in 
the two appeals, and, to avoid fnture diffi- 
culties, the decree must be self-contained 
without amy reference to the decree of the 
Subordinate Judge. 
Honarwoop, J.—I concur. 
Decree modified. 





CALCUTTA HIGH COURT. 
Crvm Suit No. 506 or 1907. 
Decemher 17, 1908. 
Present :~~Mr. Justice Fletcher. 
VULCAN IRON WORKS Co. Lo.,— 
PLAINTIFFS 
= versus 
BISSUMBHUR -PERSAD—D aren pant, 
Injunction— Stay of sat in Foreign Court— Foreign 
al meaning of—Jurtediction of High Court, limits 
(2 


"A Court of equity can only restrain a person from 
proceeding with a suit in a foreign Court if the per- 
son sought to be restrained ia within the jurisdiction 
of the Court, so that, in the event of an injunction 
being granted against him and being disobeyed, he 
would be subject to the process of contempt. 

Carron Iron Oo., v. Maclaren, (18665) H. L. C. 416, 
followed. 

The limits of -the jurisdiction of the High Court 
at Calcutta aro those which were formerly possessed 
by the Supreme Court and were contanued to the High 
Court by the Indian High Courts Act, 1861, vz., to 
havo jurisdiction over all persons in Bengal, Behar 
and Orissa; and hence any Court outside the jurisdic- 
tion must be considered as a foreign Court for the 
purpose of restraining a suit in such Court. 

Mangle Chand v, Gopal Ram, 34 C. 101, dissented 
from. 

The definition of “foreign Court” in the Civil Pro- 
cedure Code, 1882 is for the purposes of that Code 
only. 

The facts are stated in the judgment. 

Mr. L. P. E. Pugh, in support of the Rule 
on behalf of the Plaintiffs. 

Mr. B.O. Mitter and Mr. S.K. Mullick show- 
ed cause on behalf of the opposite party, the 
Defendant. 

Judgment._This is a motion by the 
plaintiffs to restrain the defendant from pro- 
ceeding with a suit, which he has instituted 
in the Court of the Subordinate Judge of 
Farruckabad. i 
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follows :— 

The plaintiffs instituted this suit on the 
4th of July last against the defendant to 
recorer the sum of Rs. 6,260 alleged to be 
due to the plaintiffs from the defendant on 
three promissory notes all dated the lOth of 
September 1906. 

It is admitted that the defendant resides 

and carries on business at Farryckabad in 
the United Provinces outside the jurisdiction 
of this Court. This suit was instituted by 
the plaintiffs by leave granted under clause 
12 of the Charter on the ground that part 
of the plaintiffs’ cause of action arose within 
the limits of the Original Civil Jurisdiction 
of this Court. The defendant on the 20th 
August last filed a suit in the Court of the 
Subordinate Judge at Farruckabad praying 
for a declaration, that the said three pro- 
missory notes are null and void. To this 
suit one Eaton the original payce of the 
promissory notes is made a co-defendant with 
the present plaintiffs. Eaton has been 
adjudicated an insolvent and is, it is said, 
now a prisoner in the Rangoon Jail. 
- From the evidence that has been filed on 
this motion I have no doubt but that the 
suit in Court at Farruckabad, which has 
been instituted by the present defendant, has 
been so instituted for the purpose of haras- 
sing the present plaintiffs. The questions 
arising in that suit could have been raised 
and decided in the present suit. 

The question, however, for my decision is, 
whether I can restrain the defendant from pro- 
ceeding with his suit at Farruckabad having 
regard to the fact that the defendant does not 
reside within the jurisdiction of this Court. 

That Courts of Equity have jurisdiction to 
restrain persons, within their jurisdiction from 
prosecuting suits in Foreign Courts cannot 
be doubted. : Whe principles on which Courts 
of Equity “ ach wre clearly laid down by Lord 
COranworbh A AN his ‘judgment i in the well-known 
case of The: ‘Garvon Iron Co. v, Maclaren (1). 

‘Theretis no doubt as to the power of the 
Court of:Chancery to restrain persons within 
its jurisdiction from instituting or prosecut- 

ing suits in Foreign.’ Courts wherever the 
circumstances of the case make such an 
interposition , necessary or expedient. The 
Court acts in personam and will not suffer 
“any one within its reach to do what is con- 
(1) (1855) 5 H. Li O. 416. 


f 


the act fo*%be done may bo in point of “locality 
beyond its jurisdiction.” And again at page 
442 the noble and learned Lol proceeds :— 
“But here the appellants not only\had 
property in England, but agents for the sale 
of goods. How does that vary the case P 
The existence of such an agency may in some 
cases enable third parties to suo the princi- 
pals though ont of the jurisdiction by reason 
of their being for certain purposes represent- 
ed by. their agents. But I can discover no 
principle, which would justify the Courts of 
this country in holding that the existence of 
an agency here forthe sale of goods can 
deprive a foreign principal of his rights as a 
creditor in his own country.” j 
And later in the same case Lord Broust 


‘in the course of his speech to the House 


points ont that jurisdiction is limited to cases 
where the party sought to be restrained is 
within the limits of jurisdiction of the Court, 
for the only remedy for breach of the 
injunction is by way of process for contempt, 
which being proceedings of a quasi-criminal 
nature could not be enforced against a party 
resident out of the jurisdiction. 

The principle, therefore, appears to be clear 
that a Court of Equity can only restrain a 
person from proceeding with a suit in a Foreign 
Court, if the person sought to be restrained is 
within the jurisdiction of the Court. Tt has - 
been argued by the learned Counsel on behalf * 
of the plaintiffs that none of the Courts in 
British India are Foreign Courts as they do 
not fall within the definition of “Foreign. 
Court ” in the Code of Civil Procedure. 

That no doubt is true for the purposes of 
the Civil Procedure Code. but the definition 
“Foreign Court” in that Code is for the 
purposes of that Code only. I think there 
is little difference on this point between the 


‘Courts in British India and the Courts in 


England, Scotland and Ireland. For some 
purposes the Conrts in Scotland and Ireland 
are not Foreign” to the Courts in England, 
but for the purpose of restraining suits they 
have always been considered foreigg. The 
plaintiff’s counsel has, however, placed much 
reliance on the case of Mungle Chand v. 
Gopal Ram (2) where Sale, J., granted an 
injunction restraining the defendant in that 
suit, who resided at Bareilly, from proceeding 
with a suit inthe Court at Bareilly. 
(2) 34 0. 101, 


. 
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The learned judge in the æùŭrse`of his” 


judgment Saye : —“ This Court has acted for 
a loug series of years on the view that the 
powers of contro over persons within 7ts 
jurisdiction by injunctions operating in 
personam are not restricted by the provisions 
of the Civil Procedure Code.” With this 
statement of the law I am in thorough 
accord. But I take leave to differ from 
the learned judge in the latter portion 
of his judgment, when he says that the 
Bareilly Court will donbtless stay the defend- 
ant’s suit in the Bareilly Court, when that 
Court is informed that this Court has 
restrained the defendant from proceeding 
with that suit.” This statement of the learned 
judge is a wide extension of the view that he 
states this Court has acted on for along series 
of years, riz., to exercise powers of control 
over persons within its jurisdiction and 
appears to me to be in direct conflict with the 
decision of the House of Lords in The Carron 
Tron Co. t. Maclaren (1). Then it has been 
argued that Farruckabad is within the 
jurisdiction of this Court as being a place in 
British India. To this argument I am unable 
to assent. The limits of the jurisdiction of the 
High Court at Calcutta are those which 
were formerly possessed by the Supreme 
Court at Calcutta and continued to the High 
Court by the Indian High Courts Act, 1861, 
výz., to have jurisdiction over all persons in 
Bengal, Behar and Orissa. - 

Can it be suggested that this Court ia 
jurisdiction over persons resident within the 
Original Jurisdction of the High Court of 
Bombay? The Court at Faruckabad for 
the purpose of the suit nuw pending before 
it and which the plaintiffs desire to restrain 
the defendant proceeding with, is just as 
much a Court of co-ordinate jurisdiction with 
this Court as the High Court at Bombay is 
in the case of asuit properly pending before 
it. 

It follows in my opinion that the juris- 
diction of this Court to restrain proceedings 
in Courts outside its jurisdiction is governed 
by the seme principles as those that govern 
Courts‘of Equity in England, namely, the 
party,” whom it is sought to restrain, is 
within the limits of the jurisdiction of this 
Court so that in the event of an injunction 
being granted against him and being dis- 
obeyed he would be subject to process 
of contempt. The proper course of proceed- 


ing in this case’ would have been for the 
plaintiffs to apply to the Court at Famnuck- 
abad to stay all proceedings in the suit before 
it, pending the determinatian of the present 
suit. 

This motion therefore fails. The pikinta 
must pay the costs of the motion. 





CALCUTTA HIGH COURT. 
ORIGINAL Civin Sort No. 714 or 1907. 
December 17, 1908. 

Present :—-Mr. Justice Fletcher. 
BANKU BEHARI SIKDAR 
AND ANOTHER— PLAINTIFFS 
VETans 
SECRETARY or STATE rok INDIA 
IN COUNCIL—DEFENDANT. 
Negotiable Inst) wment—Title— Forged endorsement — 
Negotiable Instruments Act (XXVI of 1881), a3. 9, 45, 


58— Holder in due cowee—Onne of poof tchether one 
dorrement genuine, 

A person cannot claim title toa negotiable instru- 
ment through a forged endorsement which ig a nulli- 
ty, and it must be taken ns if no such endorsement 
was on the instrument. 

Hunsray v, Ruttonj:, 24 B. 65, followed, and 
Chandra Kali v. Qhapman, 32 C. 799, dissented from 
- When once the plamtiff. the lawfnal owner of certain 
negotiable instruments, establishes that another per- 
ron obtamed possession of them by means of an of- 
fence or fraud, and the defendant is now in posses- 
sion of them, the onus of proving that the defendant 
became the holder i in duc course lies on the defend- 
ant. 


. Mr B. C. Matter (with liim Messrs. Dunne 
and Mullick), for the Plaintiff.” 7> ` 

Messrs. Chakravarti and ‘Stokes, for the De- 
fendant. 

Judgment.--The plaintiffs; who are the 
executors of one Gouri Prosad Kundu de- 
ceased, seek by this suit to recover against 
the defendant, the Secretary of State for India 
in Council; the value-of certain Government 
Promissory Notes ‘of the face value of 
Rs. 48,000 under-the circumstances petoniiee 
stated. 

The deceased Gouri Prosad Kordi; eose 
native village was Gopalbari ~in the 
District of Faridpur. had fer some years prior 
to his decease carried on n-rice Pusiness in 
the Suburbs of Calcutta. 

The evidence is, and it iš not disputed; that 
he was possessed of Government Promissory 
Notes of the face value of Rs. 86,000.. 
These Government Notes were from, time to - 
time pledged with the firm of Roy of 55 Sova 
Bazar Street, Caleuita, for the purpose of 
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raising money, when required, for the rice- 
business. 

For the last eight years of his life-time the 
deceased Gouri Prosad Kundu had owing to 
declining health ceased to take any active 


part in the rice business and had retired to. 


his native village of Gopalbari. 

There, on the 10th of May 1904, Gouri 
Prosad Kundu executed a registered Will. 

The evidence is, and thero ecan be little 
doubt that it is true, that the deceased had 
his Government Promissory Notes with him 
at Gopalbari at the date he executed his re- 
gistered Will. In such Will the deceased 
specifically refers to the Government Pro- 
missory Notes for Rs. 56,000, and it is in evi- 
dence that the Government Promissory Notes 
were taken out of the box, in which they were 
kept, for the purpose of taking the particulars 
thereof for insertion in the registered Will. 

Sometime between 8th and llth May 1904, 
the deceased left Gopalbari and came to Cal- 
cutta for the purpose of undergoing medical 
treatment. He was accompaniedto Calcutta by 
a niece, named Kankana, who has been called 
as a witness for the plaintiffs. The deceased, 
according to the evidence which I accept, 
brought'with him to Calcutta the Government 
‘Promissory Notes for Rs. 56,000 and the re- 
gistered Will, 
hired for the deceased and there he remained 
until his death on the 22nd- of August 1904. 
The deceased’s health, when he came to Cal- 
. cutta, was bad and he gradually grew worse 
and for sometime before his death hiş condi- 


tion was such that he could not transact ` 


any business. It is common ground between 
, the parties that on the 15th of June 1904, the 
deceased through his servants drew at the 
Public Debt Office the interest due on the 
Government Promissory Notes. This being 
80, it follows that any blank endorsements, 
‘which were on the Notes for Rs. 56,000 at the 
date of the deceased's death, must have been 
placed thereon after the 15th June 1904, be- 
cause the Public Debt Office will not pay in- 
terest on Government Promissory Notes, when 
they are endorsed in blank. The amount realis- 
ed for interest on the Notes for Rs. 56,000 
was, at or about the time the interest was 
drawn, invested by the deceased in the pur- 
chase of Government Promissory Notes of the 
face value of Rs. 5,000, 
It is admitted by the plaintiffs that after 
the date on which the interest was drawn the 


A house in Calcutta had been. 


. was owing to his mistress. 


fleceaged pledged Government Promissory 
Notes of the face value of Rs. 2,008 with the 
said firm of Roy to secure the advance of two 
stums of Rs. 900 each requimed for the purpose 
of the deceased's rice-business. These Notas 
were redeemed by the deceased on the 16th 
July 1904. It appears from the evidence 
that, whenever the deceased , used to require 
money for the purpose of his business, he used 
to borrow it from the said firm of Roy on the 
pledge of his Government Promissory Notes. 
This is shown by the evidence of the cashier 
of the firm, who produces the books showing 
many transactions between his firm and the 
deceased. The only transaction between this 
firm and the deceased after the 15th June 
1904 was the borrowing by thedeceased of the 
two sums of Rs. 900 mentioned above. “One 
of the witnesses for the defendant, who was 
formerly employed in the deceased’s rice- 
business, stated in his evidence that the de- 
ceased used to borrow money on pledgeof the 
Government Promissory Nules from firms 
other than the said firm Roy. This witness 
was, however, unable to state the names of 
any such other firm or the nature or amount 
of such transaction, and it would appear also 
that he was not on good terms with the plaint- 
iffs. 

The deceased, as I have already stated, died 
on the 22nd August 1904. 

Accordingly I hold on the evidence that 
at the date of the deceased's death all the 
Government Promissory Notes for Rs. 56,000 
and Rs. 5,000 were in his possession. 

The deceased left him surviving his widew 
Hemanta Kumari and bis said niece Kankana, 
who was trusted by the deceased in his affairs 
and waa accustomed to keep the deceased’s 
keys. The plaintiffs, who married two nieces 
of the deceased, are the executors named in 
his registered Will. Shortly after the deceas- 
ed’s death the widow, Kankana and the 
plaintiffs returned to Gopalbari. They took 
withthem the registered Will and the Govern- 
ment Promissory Notes. At that time the 
widow and the plaintiffs appeared to have 
been on good terms. After theimarrival at 
Gopalbari the servant of a creditor of the 
deceased's business named Khettermorfi arriv- 
ed and pressed for security for the debt that 
According to the 
plaintiffs’ evidence, which I accept, the box 
containing the Government Promissory Notes 
was produced and notes of the face value of 
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Rs.” 7,000 were made over as security for - 


Khettermani’s debt. Now some of theenotes 
that were made overas security for Khet- 
termoni’s debt bear no endorsement by the 
deceased. Tt isa not insignificant fact that, 
if all the- remaining notes had been endorsed 
by the deceased in blank, that the parties 
should go ont of their way to hand over notes 
as security to Khettermoni, which were not 
eipable of being negotiated. 2 

The relations between the widow and the 
plaintiffs then es ved to be friendly. The 
widow seems to have disapproved of the terms 
of the registered Will. 

A few days after the Pajahs in October 
1904 there was a meeting of the agnates of 
the deceased's family and as part of the ar- 
rangement come to, it was decided that the 
Government Promissory Notes should be kept 
under two locks, the key of one should remain 
in the possession of Kankina and that of the 
other should be kept by the widow. On the 
21st November 1904, the plaintiffs applied 
to the Court of the District Delegate of Farid- 
pur for grant of probate of the registered 
Will. This application was opposed by the 
widow. 

The correspondence between the legal ad- 
visera of the plaintifs and the Bank of 
Bengal, who manage the Public Debt Office 
on behalf of the Government of India, then 
commences, It will, however, be convenient 
before proceeding further to set out the rules 
framed by the Bank of Bengal with reference 
to the stoppage of Government Promissory 
Notes—such rules are as follows — The 
stoppage of notes is effected by a written ap- 
plication addressed to the Public Debt Office 
containing a correct description of the loans, 
numbers and amounts of the notes to ba 
stopped. The address of the applicant should 
also begiven in fall. On presentation at the 
Public Debt Office of any of the notes so 

. stopped, notice of presentation is promptly 
given requiring the prodaction of an order of 
a competent Court within ten days from the 
date of notice for the further detention of the 
notes by the Public Debt Office, failing which 
the stoppage is removed against the nobes 
presegted, which are then dealt with as 
though no stoppage had been entered against 
them 

“Tn the case of notes stopped by residents 
in the mofusacl ov at any greit distance from 

“ Calcutta, the period allowed for the requisite 


order of Court is extended to 15 or 20 days 
according to the circumstances. Steps should 
be taken to identify the presenter of astopped 
note and his address should be registered in 
case of need.” 

These rules approximate to the practice of 
the Bank of England and other public Com- 
panies in England with reference to distringas 
notices, and it cannot be doubted, if the 
Public Debt Office had acted in accordance 
with these rifles, this case would never have 
arisen, 

On the 25th November, a few days after 
the application for probate in the Court at 
Faridpur, the plaintiffs’ attorneys in Calcutta 
wrote to the Bank of Bengal a letter in the 
following terms :— 

“ Estate Gouri Prosad Kundu deceased.” 

“The above named deceased died on the 
22nd Angust last possessed of the following 
Government Promissory Notes and leaving a 
Will, whereby he appointed our clients Babus 
Banku Behari Sikdar and Parmessur Sikdar 
executors. Onur clients have applied for pro- 
bate of the Will and expect to obtain the same 
shortly. The deceased has not endorsed or 
transferred the notes during his life-time. 
We are instructed to request you not to pay 
the interest on the notes to any one except 
our clients, who arethe only persons rightfully 
entitled to receive the same.” . 

The schedule to the letter sets out full par- 
ticulars of the notes. 

This letter appears to me to come clearly 
within the rules relating to stoppage of the 
notes. The Bank are informed first, of the 
death of ths deceased and that the plaintiffs 
are the executors and then thera is a requa3t 
for the stoppage of paymant of interest. 

The Bank reply to that letter on the 26th 
November 1904 that they could not recognise 
the plaintiffs, until they produced probate of 
the Will. 

Again, on the 7th Dcəmber ‘1904, the 
plaintiffs’ attorneys wrote a further letter to 
the Bank, in which they stated “tha probata 
will be produced to you afbar it is obtained 
from Court No one basid23-our clients hive 
the right to dəl with the Goveramant Pro- 
misaory Notes in gas3tion.” On the sama 
dite, the 7th Dacenbar 1904, tha District 
Jadga at Faridpur appointed Asutosh Mitra, 
who has baen ervilel asa witness in this eva, 
to ba administrator pan dante lits of the estate | 
of the deceased. 
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On the 9th December 1904, Asutosh Maitra 
went to Gopalbari to take possession of the 
estate of the deceased. On arriving there he 
was informed that the notes were in the cus- 
tody of the widow and Kankana and was re- 
quested not to take possession of them as the 
parties hoped to come to asettlement. 

The administrator pendente lite returned to 
Faridpur and reported tho matter to the 
District Judge. 

On the 14th or 15th December,e@he adminis- 
trator pendente lite proceeded to Gopalbari 
for the second time. 

The administrator pendente lite was there 
informed that the Government Promissory 
Notes had been removed by the widow. On 
the morning after his arrival he had an inter- 
view with the widow, who stated that an 
elderly female relative, one Chandamoni, had 
got possession of the notes. The adminis- 
trator pendente lite sought ont Chandamoni, 
who denied having possession of the notes. 
The plaintiffs’ evidence as to the widow get- 
ting possession of the notes is as follows :— 
The day before the second visit of the ad- 


ministrator pendente lite the widow and Kan-- 


kana had a quarrel over the cnatody of the 
notes, and in the course of this quarrel Kan- 
kana threw down her key of the box, in which 
the notes were kept. and, subsequently, the 
widow removed the notes tothe quarters of 
Upendra Nath Kundu, who was one of the co- 
sharers in the house at Gopalbari. Having 
regard to the subsequent history of the notes 
I think this story is correct. 

Early in January 1905, the widow pro- 
pounded in this Court a document, which 
she stated to be the last Will of the deceased. 
. The widow was examined on commission in 
those proceedings and in the course of her 
evidence she atated that the Government Pro- 
missory Notes were in her possession. On 
the 20th April 1905, an application was made 
jn the High Court for the appointment of a 
Receiver. The widow filed an affidavit in 
opposition to that application, wherein she 
stated that she had pledged certain of the 
. notes for necessaries and costs of the suit. On 
the 4th May 1905, the Official Receiver 
was appointed to be Receiver of the estate of 
the deceased. 

The petition for probate in the High Court 
was subsequently dismissed, the Court hold- 
ing the alleged Will propounded by the widow 
to be a forgery. 


, It will now be convenient to trace the sub. 
sequen history’ (so far as it appearsfrom the 
evidence) of the notes from the date ihey 
were removed by the widow in the middle of 
Decemher 1904. 

On the 13th March 1905, Upendra Nath 
Kundu (being the person to whose quarters 
the widow had removed the notes) pledged 
with the Bank of Bengal certain of the notes 


of the face value of Rs. 25,000 as security for. 


an advance of Rs, 24,000. 


On the 18th April 1905, Upendra Nath | 


Kundu pledged a further parcel of the notes 
having a face valne of Rs. 10,000 with the 
Bank of Bengal as security for an advance of 
Rs. 9,500. 

On the Ist May 1905, Kedarnath, whom 
the evidence shows was connected with ohe 
widow, sold to the Bank of Bengal a further 
parcel of the notes having a face value of 
Rs. 11,000. 

On the 29th May 1905, Upendra sold to 
the Bank of the Bengal z ‘fcrther parcel 
of the notes of the face value of Rs. 2.000. 

On the 21st June 1905, Upendra wrote to 


the Bank of Bengal requesting them to sell, 


the pledged notes of the face value of 
Rs. 35,000. The Bank accordingly did so and 
paid the balance to Upendra. 

“Thus the Bank of Bengal acquired notes of 
the face value of Rs. 48,000 ont of thenotesfor 
Rs. 61,000, which belonged to the deceased 


at his death. All these notes purport to be’ 


endorsed by the deceased. The Bank of Ben- 
gal presented the notes for Rs. 48,000 to the 
Public Debt Office and received in exchange 
in their own favour renewed notes for a similar 
amount. 

The plaintiffs allege that these endorse- 
ments purporting to be mado by the deceased 
are forgeries. The defendant denies this, and 
further says that, even if the endorsements 
purporting to be made by the deceased on the 
back of the notes are forgeries, yet the Bank 
of Bengal became “holders in due course” of 
the notes within the meaning of the Negoti- 
able Instruments Act. Now Government 


Promissory Notes are payable to the, order of ° 


the payee and therefore pass by endorsement 
and delivery only. (Section 46 of the Yego- 
tiable Instruments Act.) 

A “holder in due course” is defined in 
section 9 of the Actas auy a who for 
consideraticn becomes the pcssessor of a pro- 


missery note. bill of exchange or cheque if * 
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payable to bearer or the payee or endorséo 
thereof, i payable to or to the order of a 
payee, before the amount mentioned in it be- 
came payable, and without having sufficient 
cause to believe that any defect existed in 
the title of the person, from whom he derived 
title. 

But then the defendant says that under 
section 58 of the Negotiable Instruments Act, 
the Bank of Bengal, even if the signature of 
the deceased are forgeries, were “ holders in 
due course,” as they took the notes from some 
persons other than the deceased in good faith 
and for value. 

In support of this proposition the defendant 
relies ou the dictum of Stephen J. in Chandra 
Kali Dabee v. E. P. Chapman (1). With the 
gr@itest respect to the learned Judge I am 
unable to agree with his opinion that a per- 
son can claim title to a negotiable instrument 
through’ a forged endorsement. <A forged 
endorsement is a nullity, and it must be taken 
as if no such endorsement was on the instru- 
ment. The judgment of Russell, J. in the 
case of Hunsraj Purmanand v. Ruttonje Wali 
(2) commends itselfto me. There does not 
appear to me to be any difference between 
the law in England andin India in this re- 
spect. 

The defendant has also this further diffi- 
culty in his way with regard to a large num- 
ber of the notes, namely, at the time the 
Bank of Bengal acquired the notes several of 
them had matured, and with respect to these 


the Bank could not be ‘ holders in due course’. 


and could, therefore, only acquire the rights of 
their transferor (section 59 of the Negotiable 
Instruments Act). The real question is there- 
fore whether or not the endorsements or the 
notes purporting to be those of the deceased are 
or are not genuine. Now on whom is the onus 
as to this issue. 

In my opinion the onus is on the defendant 
with respect to the bills that had not matur- 
ed. When once the plaintiffs have estab- 
lished, as I have held they have, that the 
widow obtained possession of these notes from 
the lawful owners by means of an offence or 
fraud, the onus of proving that the Bank 
became holders in due course lies on the de- 
fendant. 

With respect to the notes that had matured 
the onus seems to me’to be obviously on the 

„defendant. 


(1) 82 O. 799,815. (2) 24 B. 65. 
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If that be so, it is obvious that the evidence 
in this case falls far short of discharging that 
onts. But even if the onus were on the 
plaintiffs, I should hold that the plaintiffs 
have discharged that onus. There is first the 
fact that the notes were free from any en- 
dorsement on the day on which interest was 
drawn in June 1904. Secondly, I think the ` 
evidence establishes that after that date the 
notes, excep® the notes for Rs. 2,000, were 
not pledged with any one. The evidence on 
behalf of the plaintiffs further proves that 
the notes, except on the occasions when the 
notes for Rs. 2,000 were taken ont of the box 
to raise the two sums of Rs. 900 each, and 
when the box was taken out to restore these 
two notes on thei redemption on the 16th 
July 1904, remained in the box until the 
deceased’s death. There is also tho impor- 
tant fact that some of the notes given to 
Khettermoni bore no endorsement, whereas 
one would have expected that, if some of the 
notes were blank endorscd notes without an 
endorsement by the deceased and, therefore, 
incapeble of being negotiated, they would not 
havo been given to Khettermoni. 

In these circumstances I hold that the en- 
dorsements on the notes through which the 
Bank of Bengal claimed the notes are forgeries. 

I must, therefore, enter judgment for the 
plaintiffs for a sum which at the present mar- 
ket price represents the value of Government 
Promissory Notes for Rs. 48,000. 

With respect to the interest, which ought 
to have been received by the plaintiffs, unless 
the parties can agree upon the amount I must 
direct a reference to ascertain this amount. 

The defendant must pay to the plaintiffs 
their costs of this suit. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Urvi AppEaL No. 38 or 1907. 
November 9, 1908. 

Present :—Mr. Justice Caspersz and 
Mr. Justice Coxe. 

RAM LOCHAN SINGH AND OTHERS—- 
PLAINTIFF8-—APPELLANTS 
Versus 
BENI PRASAD KUMRI AND ON HER DEATH 
‘KUMAR NEWAZ PROSAD SINGH— 


Dergnpant-——RESPONDERT. 
Injunction——Crvil Procedure Code (Act XIV of 1582), 
8, £92--Decree of Revenue Court—Ezecutron—Oins 
Court. 
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The Revenuo Courts are Courts of Civ] Judicature 
within the meaning of tho Civil Procedure Code, in 
that their decrees, when transferred im the regular 
course, are to bo treated in all respects as if they 
were passed bya Conrt of Civil Judicature. 

Nilmoni Singh Deo v Taranath Bukerjr, 9 C 296 
(P C.); 12 0. L. R, 861,L R.9 I A, 174, and Madho 
Prokash v. Murli Munohar, 5 A. 406 (F. B.), followed. 
Ean Singh v. Bhup Singh, 16 A. 496, dissented 

m 


A Revenue Conrt decree does not lose ita original 
character. It is only in the course of.execution that 
the Civil Court should treat sucha decree im all re- 
spects as if 16 had been passed by itself 

Therefore, a Civil Court may grant a temporary 
injunction staying the proceedings in execution of A 
rent decree, under section 98 of the N. W, P. Rent 
Act, which was transferred to a Civil Court for 
execution. 

Appeal from the order of Babu Nanda Lal 
Dey, Sub-Judge of Bhagalpur, dated Janu- 
ary 5, 1907, 


Babu Jogesh Chand: a Dey, for the Appellants. 

Babu Ram Charan Mitter, Senior Govern- 
ment Pleader, for the Respondent. 

Judgment, This appeal comes before us 
in the course of a long litigation, the termi- 
nation of which is not yet in sight. On 
the 30th April 1897, the defendant ob- 
tained an ex parte decree in Suit No. 29 of 
1896 under section 93 of the North-Western 
Provinces Rent Act CXII of 1881). That 
decree, it is conceded, was executed, 
and one of the execution cases was No. 296 
of 1905 in the District of Saran where, it 
appears, the decree of the Balia Revenue 
Court had been sent for execution under 
the provisions of the Civil Procedure Code. 
Satisfaction not haying been obtained, execu- 
tion was next taken in the District of 
Bhagalpur, also, in terms of the Code of 
Civil Procedure, and the decree-holder at- 
tached 188 bighas of land situated in that 
District. 

Thereupon, the plaintiffs, who represent 
the original judgment-debtors, instituted a 
title suit No. 686 of 1906, in the Court of the 
Subordinate Judge of Bhagalpur, and applied 
for a temporary injunction to stay the sale in 
the execution casethen pending and arising 
out of the original ex parte decree of 1897. 
The Subordinate Judge granted an ad interim 
injunction. On the 5th January 1907, he 
disposed of the application under section 492 
of the Civil Procedure Code, and heldthat the 
decree contemplated by clause (a), section 
492 of the Civil Procedure Code, means 
a Oivil Court decrec, and that, as the decree 
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ih the present ease was a decree of a Revenue 
Court, section 492 did not apply. He followed 
the decision of the Allahabad High Court in 
Onkar Singh v. Bhup Singh @1). In the result, 
he allowed the objection, refused to issne any 
injunction, and set'aside the ad interim in- 
jonction. 

On appeal before us the questions are, 
first, whether the Subordinate Judge’s view 
of the lawis correct ; and secondly, assuming it 
to be correct, whether, in the circumstances, he 
should not have allowed a temporary injunction 
to issue to stay the proceedings pending the 
disposal of title suit No. 686 of 1906. 

Upon the first branch of the case, we 
entertain no doubt that the Subordinate 
Judge’s view of the law is not correct. 
The decision in Onkar Singh v. Bhup Singh 
(1), on which the leared Subordinate Judge 
placed reliance, is not one which accords 
with the principle laid down by the Jndicial 
Committee in Nilmont Singh Deo v. Tara- 
nath Mukerjee (2). The decision of their 
Lordships was analysed and fully considered 
by a Full Bench of tho Allahabad High 
Court in Madho Prokash Singh v. Murli 
Manohar (3). This decision of the Full 
Bench of the samo Court does not appear 
to have been brought to the attention of 
the Judges in Onkar Sinyh v. Bhup Singh (1). 
We are of opinion that the Revenue Courts 
are Courts of Civil Judicature within the mean- 
ing of the Civil Procedure Code, in that their 
decrees, when transferred in the regular 
course, are to be treated in all respects as 
if they were passed bya Court of Civil Judi- 
cature. To hold the contrary view would 
lead to various anomalies, one of which was 
mentioned and explained at page 803 of the 
report in the case of Nilmons Singh Deo v. 
Taranath Mukerjee (2). Though the decree 
of the Revenue Court at Baila was a decree 
in the execution of which relief was sought 
to be obtained froma Court of Civil Judica- 
ture, to which it has been transferred, that 
decree did not lose its original character. 
It is only in the course of execution that the 
Civil Court should treat such a decwee in all 
respects as if it had been passed by itself. 

The result, therefore, must be that the case 
isone in which it was competent to the 
Subordinate Judge, if „he thought fit, to 

(1) 16 A 498. ' 

(2) 9 C 295; L.R. 9 LA. 174, 12 C. L. R. 861, 

(3) 6 A. 406. 
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issue an ad interim injunction staying the 
execution proceedings: . 2 
~ It has been impressed upon us "that we 
should not interfere in this case in order 
that the Subordtvate Judge might consider 
whether he ought to grant a temporary 
injunction; but we think that we should 
pass the necessary orders to save both time 
and further expense to the litigant parties. 
We have to consider whether a temporary 
injunction should now issue. Suit No. 686 
of 1906 is one in which various questions of 
law are involved. Without expressing any 
opinion on those questions, or the issues 
which appear to have been framed, we think 
it sufficient to say that the alleged value 
of the property involved is Rs. 19,000; that 
the proceedings commenced more than ten 
years ago; and that the chances of success 
are not altogether in favour of the 
plaintiff in that suit, which is virtually one to 
set aside the decree of the Revenue Court in 
another province. The amount for which 
execution has been levied comes to about 
Rs. 1,800. We think the proper order to 
pass in this case will be that, on the deposit 
of that amount, namely, Rs. 1,300 (one thou- 
sand and three hundred), in the Court of 
the Subordinate Judge within one month 
from this date, the Subordinate Judge do 
issue an injunction staying the proceedings 
in the execution case No. 1210 of 1906 pend- 
. ing in the First Munsif’s Court, Bhagalpur. 
The amount will, of course, remain in deposit 
pending the result of suit No. 686 of 1906. 
Appeal allowed, 


> SIND JUDICIAL COMMISSIONER'S 
A COURT. 
Seconp Crvin Arrrar No. 33 or 1907. 
September 9, 1908. 

Present: —Mr. Crouch, A. J. C. an? Mr. 
Hayward. A. J, ©. 
PURSUMAL KHUSHIMALL AND OTHERS 
—-ÅÀPPRLLANTS 
CeTEUus 
SADHUMAL KIMATMAL AND ANOTHER— 


RESPONDENTS. - 
Evidence Act (I of 1872), 8 92—Sale indused by 
fraud—Admissibiltty of oral evidence to prove that sale 
was really mortgage—Deccan Agriculturists Relief Act 
(XVII of 1879), 8. (0-+d——Retrospectire effect of provi- 
sions relating to procedure—Trral of issue remanded on 
appeal ts governed by the section, 
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Plaintiffs sued defendants for possession of land on 
the basis of a sale-deed. Defendants pleaded that 
they wanted to raise money on mortgage, that plaint- 
iffa refused to lend on mortgage, in apprehension of 
the Deccan Agnicultumsts Relief Act, that the parties, 
therefore, agreed that the property should_be abso- 
Intely transferred by way of sale, plaintiffs under- 
taking to re-transfor the property as soon as they had 
realized the purchase money, with 12 per cent, per 


‘annum interest and to give a written promiso to this 


effect . : 

Held, that the statements of the defendants amount- 
ed to an allegation that the agreement, which had 
been carried nfo effect by the sale-deed, had been in- 
duced by fraud and that the evidence offered in proof 
of the allegation would be admissible under the lst 
proviso to 8. 92 of the Evidence Act. 

The provisions of s. 10-A, Deccan Agmiculturists 
Rehef Act, are retrospective, so far as they relate to 
procedure, and the law of evidence, whichis a branch 
of the law of procedure, now includes tho special pro- 
visions of this section, Therefore, when a case is re- 
manded by the Appellate Court for the tral of an 
issue, any party being an agricultarist is entitled to 
the benefit of the provisions of the section at such 
tral. 


Appeal against the decision of the first class 
Sub-Judge, Sukkur. 


Mr. Tarachand Hasomal, for the Appellants. 
Mr. Hirdaram Mewaram, for the Respond- 
ents. í 


Judgment. 

Orouor, A. J. C.—In this case plaintiffs sued 
for possession of certain land, for Rs. 215 ag 
mesne profits, and for an injunction, alleging 
that defendants had sold them certain land, 
but were not permitting them to take posses- 
sion of it. Defendants, in their written state- 
ment, pleaded that the Court of the Sub-Judge, 
Rohri, in which the plaint had been filed, had 
no jurisdiction to try the case; that plaintiffs, 
apprehending the operation of the Deccan 
Agriculturists Relief Act, had got defendants 
to execute a nominal sale-deed and promised 
at the time to give an agreement in: writing 
that interest would be charged at 1 per cent, 
per mensem, and that the produce would be 
appropriated towards principal and interest 
for the liquidation of the debt, and after that 
plaintiffs would have no interest in the land, 
but, until then, the land would be considered 
mortgaged to them, and, without the agree- 
ment, the sale was to be-of no effect; that 
plaintiffs fraudulently worded the agreement, 
and had that dishonest intention from the 
start; that the sale-deed should not be acted 
on except as a mortgage. (See paras. 2 and 
9 of wmtten statement.) Defendants also de- 
nied that plaintiffs were in possession of any 
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land. Tho following issues were (inter alia) 
framed :— 

Issue 1. Has not this Court jurisdiction 
to try this suit ? 

Issue 2. Was the sale-deed in suit exe- 
cuted under the circumstances mentioned in 
paragraphs 2 and 9 of the defence; and was 

.the property mortgaged, and not sold as al- 
leged in the defence ? Can evidence bo taken 
about it in the face of the document P 

’ Issue 3. What was the produre of the land, 

“ Dairo Deh; and of what value? 

» - The Court held that it had jurisdiction to 
_ ty the case ; that it was a sale, not a mort- 
| gage; that no evidence could be taken in the 
' face of the document; and that the produce 
- was 5 kharars and worth Rs. 200. There was 

_no finding on the first part of the 2nd issue. 


On appeal the following points were 
< urged :— 
1. Whether the lower Court has erred in 
< hélding that it had jurisdiction. 
2, Whether the lower Court has erred in 
_ excluding oral evidence to prove that the deed 
, sued on was not meant to be a sale-deed, but 
only a mortgage deed. 
3. Whether the lower Court has erred in 
_ awarding Rs. 200 as produce. 
And the finding on each issne was in the 
' negative. 
On second appeal the learned pleader for 
the appellants urges the following points :— 
1. That the learned Judge erred in holding 
` that the original Court had jurisdiction. 

2. That the lower Courts erred in exclud- 
ing evidence tending to establish the allega- 
‘ tions set up in paras 2 and 9 of the written 
statement, inasmuch as they came within the 
proviso (1) to section 92. 

_ & That the lower Court erred in putting 
on the appellants the burden of proof of the 
' value of the produce. 

4, That the lower Courts erred in not 
determining the status of the appellants who 
claimed to be agriculturists within the mean- 
ing of the Deccan Agriculturists Act. 


I am satisfied that the original Court had 
jurisdiction to try the suit. The question is 
_ very fully discussed in the judgments of the 
two lower Courts, and I havc nothing to add 
to the very full reasons therain given. 

The question as to the value of the produce 
js one of fact, with which this Court has 
_ prima facie no concern. The Court merely 
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acted on such evidence as it had on the record; 


*no pig WAS Wrongfully put on appellants. 


The second point raised is a somewhat com- 
plicated one. There can be no doubt that the 
findings of the two lower Gee. that no evi- 
dence could be admitted of a contemporane- 
ous agreement to treat the sale as a mortgage 
were perfectly correct so far as they went. 
The transaction, whether it be treated as a 
contract or agreement, had been committed to 
the form of a document; that document was 
before the Court, and the terms of sections 91 
and 92, Evidence Act, left no alternative to 


“the Courts but to decide as they did. The 


deed is admittedly a sale-deed, and appellants 
cannot be permitted to contend that it was in- 
tended to be something else. 

But there was no finding at all on the “rst 
part of the 2nd issue, nor, apparently, did the 
lower Court ever consider what the allega- 
tions in paras. 2 and 9 of the written statement 


“* amounted to. I construe these paras. to mean 


this; defendants wanted to raise money on 
mortgage ; ; plaintiffs refused to lend on mort- 
gage, in apprehension of the Deccan Agri- 
culturists Relief Act; the parties, therefore, 
agreed that the property should be absolutely 
transferred by way of sale, plaintiffs under- 
taking to re-transfer the property as soon as 
they had realized the purchase money, with 
12 per cent, per annum interest, and to give 
a written promise to this effect ; that, in re- 
liance on this promise, defendants estóated 
the sale-deed; and that plaintiffs had no in- 
tention of carrying out this agreement. 


These statements amounted to an allegation 
that the agreement, which had been carried 
into effect by the deed of sale, had been in- 
duced by fraud, and any relevant facts offered 
in proof of the allegation would come within 
the first proviso to section 92, Evidence Act. 
The second part of issue 2 was treated by 
both Courts as if it represented the sum total 
of defendants’ case, but it by no means did so. 
A finding on the first part, also, was necessary 
for the right decision of the suit. Possibly, 
defendants would. have failed to establish 


“what they alleged, but they-had aeright to 


give evidence, and to attempt the proof of it. 
The exercise of this right was refused to them, 
the evidence being limited to “the circum- 
stances attending the transaction” (i. e., the 
sale) “and the subsequent acts and conduct 
of the parties; no eyidence was admitted . 


. 
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, touching the agréement referred to in sectigns 
2 and 9eof the defence. E ee 
I consider that the case should be returned 
to the first Court for the trial of the first part 
of issue 2, tiz :=— 
Was the sale-deed executed under the cix- 
. cumstances mentioned in paragraphs 2 and 9 
of the written statement ? 
In trying this issue, the Court.will ascertain 
. whether defendants were agriculturists at the 
, time of the transaction, and, if so, apply the 
. provisions of section 10-A, Deccan Agricul- 
‘turists Relief Act. The provisions of this 
„section are retrospective, so far as they relate 
‘to procedure, and the law of evidence, which 
is a branch of the law of procedure, now in- 
cludes the Special provisions of this section. 
elo be returned within 3 months. 
“HAYWARD, A.J.QO—Ieconenr. The defend- 
. ants are now entitled to have the suit decided 
| according to the real nature of the transaction 
: in accordance with the provisions of section 
: 10-A, Deccan Agriculturists Relief Act. The 
words “ at any stage of any suit or proceed- 
‘ings ” and ‘ notwithstanding .. . any other 
law for the time being in force” and “ not- 
withstanding anything contained in any law 
as aforesaid ” occurring in the section entitle 
them in my opinion to claim the right even in 
second appeal. 
_ Case remanded. 





* SIND JUDICIAL COMMISSIONER’S 
COURT. 
OBIGINAL Civit Suir No. 398 or 1908. 
December 8, 1908. 
Present :—Mr. “Pratt, A. J. C. 
THOMAS BERTRAM SHIMWELL 
AND OTHERS— PLAINTIFFS 
VEV8UB 


BANIRAM GOVINDRAM AND oTHERS— 


DEFENDANTS. 

Contract Aet (IX of 1872), 8 188—Piincipal and 
Agent —dgent’» power to bind principal by reference to 
urbitration —Oustom of import trade merchants —Admis- 
sibility of judgment judicially recognizing custom—Ev- 
dence Act Q of 1872 2), 8. 42, 

.A judgment in which a custom has been judicially 
recognized is admissible as evidence of the custom 
under s #2 of the Evidence Act. Shimbu Nath v 
Gyanchand, 16 A. 379, referred to. 

Thg custom that no European firms of Karachi im- 
port goods from Europe except on an indent containing 
an agreement to submit disputes to arbitration has 
been judicially recognized. Ewart Ryrie vy. Milkiram, 
Suit No. 137 of 1903, rélied upon. 

Therefore, in the caso of an agent dealing with a 

* European firm importing goods, the effect of s. 188 of 
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“the Contract’ Act is to confor authority to refer th 


disputes to arbitration, that being a lawful thing neces- 
sary for the purpose of doing business. 

Obiter Dictum. g 

Under the general law of agency an agent isnot pre- 
sumed to bind ms principal by a reference to arbitra- 
tion, Ham Bharose v. Kallu Mal, 22 A, 136; Stead v. 
Salt, 8 Bing. 101, Datoobhoy v. Vallu, 1 Bom. L. R. 828 
referred to. 


Mr. Nadirshah, for the Plaintiffs, 
Messrs. Harchandrai, Isar Singh and Kimat- 
vat, for the Defendants. 


Jadgment.—This is an application by the 
arbitrators to file an award in which Messrs. 
Shimwell Brothers and thefirm of Mengul- 
chand Motilal are the parties. 

The principal objection to the award is that 
Nagar Kaluram, who signed the indents on 


-behalf of, and in the name of the firm, had no 


anthority to refer the disputes to arbitration. 
Other cbjections raised are that the arbitra- 
tors should have given notice of their sitting 


_ to Nagar Kaluram, the principal, and that 


the notice to appoint an arbitrator should 
have been served on the same principal. 
These really turn upon the same point, for if 
Nagar Kaluram had authority to refer to 
arbitration, then the notices were properly 
served upon him. 

Nagar Kaluram, though he signs indents 
in the name of the firm, says that he is only 
the local agent of the firm. No’ doubt, under 
the general law of agency an ‘agent i is not 
presumed to have authority to bind his prin- 
cipal by a veference to arbitration. This was 
decided in the case of a partner in Ram Bharose 
v. Kallu Mal (1), following Stead v. Salt (2), 
and by the Bombay High Court in Datoobhoy 
-Hassum v. Vallu Mahomed Rahimtulla (3). 
The authority of a partner is, under 
section 251 of the Indian Contract Act, 
identical with the authority of an agent under 
section 188, Indian Contract Act. However, 
under section 188 of the Indian Contract Act, 

“An agent carrying on business for his prin- 
cipal has authority to do every lawful thing 
necessary for that purpose.” It has been 
recognized by this Court in the case of Messrs 
Ewart Ryrie and Oo. v. Messrs. Milkiram 
Bhagwandas (4) that no European firms in 
Karachi will import goods from Europe 
except on an indent containing an agreement 
to submit disputes to arbitration. This custom 
of the European firms of Karachi has, therefore, 


{33 22 A. 135, P 8 Bing. 101. 
3) 1 Bom. L. R. 828. (4) Suit No. 187 of 1903, - 
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been judicially recognized. Mr. Kimatrai 
urges that the judgment is not binding on him. 
That is irue, but the judgment is relevant as 
evidence of the custom under section 42, 
Indian Evidence Act; see also Shimbhu Nath 
v. Gyan Chand (5), and no evidence has been 
given that this is not the custom. These 
being the only terms on which European firms 
will do import business, the agent dealing 
with such firms cannot do business at all unless 
he agrees to a submission of mattérs in dispute 
to arbitration. In the case of an agent dealing 
with a European firm importing goods, the 
effect of section 188 is to confer authority to 
refer the disputes to arbitration, that being a 
lawful thing necessary for the purpose of 
doing business. 

I, therefore, hold that Nagar Kaluram had 
authority and that the notices were properly 
served on him. The award is, therefore, valid 
and binding on the defendant firm. 

1 disallow the objections with costs, and 
order the award to be filed. 

Award filed. 

(5) 16 A. 879. 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
Crouxan Revision Petition No. 92 or 1908. 
December 10, 1908. 
Present :—Mr. Lucas, J. C. and Mr. Crouch, 
A. J. ©. 

SANWAL BHERU AND OTHERS— APPLICANTS 
versus 
DIPCHAND—Opponent, 

Oriminal Procedure Code (Act F of 1588),3 437-—Dis- 
trict Magisti ate ordering further enquu y without notice 
to accused——Order omitting to give reason for further en- 
quiry-—Illegality. 

Though it is not obligatory on a District Magistrate 
to issue notice.before directing a further enquiry under 
section 437, Cr. P C., such notice should ordinarily be 
issued. before any order prejudicial to the accused is 
passed, 

In passing an order under section 437, a District 
Magistrate should give sufficient reasons to show that 
the order is a proper one. 

Wahed Ali v. Emperor, 32 O. 1090, In re Rusmani 
Bhogilal,6 Bom L. R 479, referred to. 

Revision against the order of the District 
Magistrate, Sukkur. 

No appearance for the Applicants. 

Mr. Tekchand Udhawdas, for the Crown, 

Judgment.—tIn this case, the District Magis- 
trate, Sukkur, passed the following order :-—~ 

“Under section 437, Criminal Procedure 
Code, I direct the City Magistrate of Shikar- 
pur to hold a fresh inquiry.” 


[1909 
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e The present applicant, who was the accused, 
had baen discharged by the trying Magistrate 
under section 253. He apples to have the 
order of the District Magistrate revised on 
the grounds, (1) that he “was given no op- 
portunity of showing cause why such an order 
should nol be passed and, (2) that the order 
gives no reasons for ordering a fresh or fur- 
ther inquiry. 

Though it is not, as a matter of law, obli- 
gatory on the District Magistrate to issue a 
notice upon the accused before directing a 
further inquiry under section 437, Criminal 
Procedure Code, such notice should, ordinarily, 
in the exercise of a wise discretion, be issued 
before any order prejudicial to him is passed. 
We .consider that, in this case, notice should 
certainly have been given. 

In passing an order under section 437, it is 
not desirable that the District Magistrato 
should make a detailed oxamination of the 
evidence or give elaborate reasons for ordering 
a further inquiry, but it is desirable that he 
should give sufficient reasons to show that 
the order is a proper one. [See Wuhed Ali 
Cor (1) and In re Ruamant Bhogilal 

2 

We, therefore, set aside the order, and direct 
the District Magistrate to passa fresh order 
after giving the accused an opportunity of 
showing cause why a further inquiry should 
not be directed. 


Order set aside. - 
(1) 32 C. 1090. 
(2) 6 Bom. L. R. 479. 





SIND JUDICIAL COMMISSIONER’S 
COURT. ° 

ORIGINAL Cryin Suit No, 386 or 1908, 

December 14, 1908. 
Present:—Mr. Crouch, A. J. ©. 
FORBES, FORBES, CAMPBELL & Co.— 
PLAINTIFFS 
versus 

CHELARARD AND aANoTHER-—DEPENDANTS. 

Arbitration Act (IX of 1899), 8. 2—JSurisdiction— 
Cause of action—Application for filing an moard made 
on seference between a Karachi firm and a Multan 
mei chant. 

A dealer in Multan entered into a contract with a 
firm in Karachi, under which he received advances on 
consignments of wool, while the firm undertook to 
make all necessary arrangements for shipping the 
goods, for selling them in Europe and for the remittance 


of money to and from Europe. Under the terms of- 


NA 
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tho “agreement the dealer was bound to pay redrafts 
for shortages Ib was proved that fhe redrags wero 
expressly made payable in Karachi, aud ihe practice 
was that all amounts due would be payable there. An 
application was mage to the Court at Karachi for the 
filing of an award made ona reference to arbitration 
in accorcane3 witha submission embodied ın the 
agreement : 

Held, that the Court had jurisdiction to entertain the 
application. 

Mr. Hirdarum, for the Plaintiffs, 

Mr. Kikla, for the Defendants. 

Judgment,—tTn this case, Messrs. E. L. Price 
and H. W. Astell have applied under the 
Indian Arbitration Act that an award pub- 
lished by them may be filed in Court. The 
defendants have, through their pleader Mr. 
Kikla, objected that the Arbitration Act has 
no application in the case, inasmuch as, if 
tl® subject-matter submitted to arbitration 
had been the subject of a suit, the suit could 
not have been instituted in Karachi. 

If such a suit could not have been instituted 
in Karachi, this Court has no jurisdiction 
(section 2, Indian Arbitration Act). The 
Court must, therefore, be satisfied that either— 
- (i) the contract was made in Karachi, or 

(ii) the contract was to be performed in 
Karachi, or performance thereof completed, or 

Gii) any monéy to which the suit relates 
was expressly or impliedly payable, in per- 
formance of the contract, in Karachi. 

The defendant, who lives at Multan, con- 
signed several lots of wool through the plaint- 

‘iffs to Europe for sale, receiving advances 
and giving letters of hypothecation, in the 
usual way. The proceeds of sale were in- 
sufficient to discharge the advances, and re- 
drafts were drawn by the plaintiffs’ home 
friends on the defendant in favour of the 
-plaintiffs. Under the conditions contained in 
the letters of hypothecation, defendant was 
bound to pay the amount of such redrafts, 
whether or not he accepted them. It is con- 
tended on behalf of plaintiffs, that these 
amounts wereimpliedly payablein Karachi, and 
it appears to me that Mr. M. de P. Webb, who 
has explained his firm’s methods of doing 
business, has sufficiently established this. 

He states—" If there is a deficit, a redraft 
is drawn on the shipper, made payable to 
Forbes, Forbes, Campbell & Co., Karachi, andit 
is sent here for collection. We regard the whole 
contract as made and to be settled in Karachi. 
Any.moneys due ir pursuance of it are paid 
or received in Karachi. If Rs. 100 are payable 


* +o usin Karachi, we expect’ to get Rs, 100, 
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not that sum less banker’s discount’ or other 
charges. The practical, effect of making the 
money payable in Karachi is that the cost of 
remittance falls on the shipper. In nocase do 
we pay discount. The guarantee broker may 
possible negotiate cheques without charging 
discount, to encourage business, but that is 
entirely his affair.” 

This statement is borne out by the docu- 
ments put in. `The letter of hypothecation is 
addressed AM eses. Forbes, Forbes, Campbell 
& Co., Limited, Karachi; the advance memo. 
acknowledges receipt of afurtheradvancefrom 
Messrs. Forbes, Forbes, Campbell & Co. of 
Karachi, and is countersigned by the firm’s 
representatives in Multan, expressly described 
as“ Guarantee Brokers”; the redrafts put in 
demand payment “to Messrs. Forbes, Forbes, 
Campbell & Co., Limited, Karachi, and payble 
there.” 

The learned ploader for the defendants made 
no attempt to cross-examine Mr. Webb, and, 
apparently, accepted his version of the implied 
contracts, but contended that the Court should 
give regard to what defendants considered to 
be the arrangement, and to what, as a matter 
of somewhat loose practice, is actually done. 

Defendants are, admittedly, old constituents 
of Messrs. Forbes, Forbes, Campbell & Co., and 
must be well acquainted with their system of 
doing business. 

Chelaram Thularam has, on behalf of the 
defendants, explained the actual practice at 
Multan. It appears that, though cheques are 
received on Karachi in payment, they are 
ordinarily cashed for the shipper by a shroff 
who has business relations with the guarantee 
brokers. Also, when redrafts are presented, 
there is a settlement of other outstanding ac- 
counts and the balances, ordinarily paid by 
cash, actually handed to the guarantee brokers. 

But it is not denied that the amount which 
is eventually veceived by Messrs. Forbes, 
Forbes, Campbell & Co., in Karachi isa full 
amount of their redraft less any credits due to 


_ the shipper, and that the cost of remitting the 


money to Karachi falls on the shipper. It 
appears that the.guarantee brokers are some- 
thing more than mere brokers to the plaintiffs, 
They are interested, on their own account, in 
encouraging wool merchants to consign through 
the plaintiffs, and they facilitate transactions 
for the Multan merchants by acting as bankers, 
and negotiating. cheques and hundis, It is 
possible that the banking and remittance 
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“business is carricd on at a slight loss, but it 
is probable that it brings in a profit; but, 
whether there will be loss or profit, it is a 
matter for settlement between the shipper and 
the firm who actas guarantee brokers in their 
capacity of independent bankers. This, at 
any rate, is the explanation given by.Mr. 
Webb, which I accept as correct. 

On other grounds, also, jurisdiction could be 
claimed for this Court. The services which 
Messrs. Forbes, Forbes, Campbell & Co., per- 
form for up-country shippers of wool consist 

.of making all necessary arrangements (1) for 
shipping the goods, (2) for selling the goods 
in Europe and (3) for the remittance of money 
to and from Europe. All these services are 
performed by the managers and servants of 
Messrs. Forbes, Forbes, Campbell & Co., in 
Karachi. The sales in Europe are necessarily 
carried out by persons whose special business 
it is to sell wool; the plaintiffs’ contract is not 
to actually sell the wool, but to arrange for 
its sale; and this is done by means of corre- 
spondence issuing from Karachi. 

Let the award be filed. Costs of the appli- 
cation to be borne by the defendants. 

Award filed. 





SIND JUDICIAL COMMISSIONER’S 
COURT. . 
CrIMINAL Revisron No. 113 or 1908. 
December 17, 1908. 
Present:—My. Lucas, J. C. and Mr. Crouch, 
A. J. ©. 
EMPEROR 
versus 
DETARAM WATANMAL. 

Cantonment Code, 1899, s. 96—Prower of Canton- 
ment Magistrate to make orde under the section— 
Orders for removal and rebuilding of wall» can only be 
passed by Cantonment Committes — Effect of a standing 
order of the Committee. 

A Cantoninent Magistrate, being only the Executive 
Officer of the Cantonment authority, has no authority, 
of his own initiative, to issue an order under s. 96 of 
the Cantonment Code. 

The only authority that can require the owner of 
land to remove a boundary wall and rebuild it is the 
Cantonment Committee, and before an order can 
legally be issued by that body, the members thereof 
must form the opinion that the wall is unsuitable, 
unsightly or otherwise objectionable. 

A standing order of the Cantonment Committee, 
that all the walls fronting the road should be robuilt 
with brick as they fell into dis-repair cannot be con- 
straed ag vesting in the Cantonment Magistrate, the 
discretionary power of the Committes to decide whether 
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op nob any particular wall was unsightly and should be 
remove. ° 


14 
Reviston application against the conviction 
and sentence recorded. by the District Magis- 
trate, Hyderabad. s i 
Mr. Lalchand Hasomal, for the Applicant. 
Mr. Tekchand Udhawdas, for the Crown. 


Judgment —The applicant has been con- 

victed under section 96 (2), (a) and (b), of 
the Cantonment Code and fined Rs. 20, The 
complaint against him was that he “ was 
served with a notice to remove the compound 
wall on the east side and rebuild it with pucca 
bricka, the persent one being all worn out and 
unsightly. The accused has taken no notice 
of the order and has not rebuilt the wall as re- 
quired by notices served upon him.” 
: The vernacular notice on the file is heađ@ed 
` In the Court of the Cantonment Magistrate, 
Hyderabad,” and is signed by the Cantonment 
Magistrate, Hyderabad. It purports to be a 
notice from the Court of that Magistrate and 
contains no reference to any order of the Can- 
toment Committee. 

We are asked to revise the order of con- 
viction on the grounds (inter alia) that the 
Cantonment Magistrate had no authority to 
issue such order and that disobedience to it 
constituted no offence. 

Section 96 (2), (a) and (b), of the Code are 
as follows :— 

(2) The Cantonment authority may, by 
notice in writing, require the owner or lessee’ 
of any land— 

(a) to remove from the land any boundary 
wall, hedge or other fence which is, in its 
opinion, unsuitable, unsightly or otherwise 
objectionable ; A 

(5) to construct on the land sufficient bonn- 
dary walls, hedges or other fences of such 
material, description and dimensions as may 
be specified in the notice. 

It isin evidince that, under these sub-sec- 
tions, the only authority that can require the 
owner of land to remove a boundary wall is the 
Cantonment authority, that is, the Cantonment 
Committee, and that, before an order can be 
legally issued even by the Cantonment Com- 
mittee, the members of that body must form 
the opinion that the wall isunsuitable, unajght- 
ly or otherwise objectionable. Under section 
17 of the Code, the Cantonment Magistrate is 
declared to be the Executive Officer of the 
Cantonment authority, and all orders must be 
issued through him, but he has no authority 


t 
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of his own initiative, to issue ay order under 
section 96° ee? 

It was stated at the hearing that there was 
a standing orderof the Cantonment Com- 
mittee that the walls fronting the road should 
be rebuilt with brick as they from time to time 
fell into dis-repair, and the Cantonment: Magis- 
trate said that he selected the wall of the ac- 
cused as well as four others as being very much 
outofrepair. This orderappears to be nothing 
more than a resolution that all walls that the 
Committee might thereafter order to be rebuilt 
should be rebuilt with certain stated marterials ; 
it cannot be construed as vesting in the Can- 
tonment Magistrate, the discretionary power 
of the Committee to decide whether or not 
any particular wall was unsightly and ought 
to 1% removed. 

The order, not being based on an opinion 
found by the Cantonment Committee, or one 
issued by them, had no legal validity as an 
order under section 96 (2),(a) and (b). 

We set aside the conviction. The fine, if 
paid, should be refunded. 

Conviction set aside. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
CORBIMINAL Revision Apetications Nos. 86 
AND 88 or 1908. 

December 17, 1908. 
Present:—Mr, Lucas, J. C. and Mr. Pratt, 
A. J. C. 

TIKAM. valad KUNDANMAUL—Appricant 
versus 
EMPEROR. 

Bombay District Munterpal Act (111 of 1971), 8. 142— 
Power of Secretary to imeatitute prosecution — Jw isdiction 
of Court to try offence on Secretar y'a pr ogecution, 

The Secretary of a Municipality, unless specially 
authorized in that behalf by the Municipality, is not 
competent to prosecute any person for selling an 
article which is not what it 1s represented to be; and 
a conviction based on a prosecntion instituted by the 
Secretary is illegal and without jurisdiction. 

Application to revise the order of the City 
Magistrate, Shikarpur. 

Mr. Lalchand Hasomai, for the Applicant. 

Mr. Tekqhand Udhavdas, for the Crown. 

Judgment,_The applicants have been con- 
victed and fined under section 142 (2) of 
Bombay District Municipal Act, III of 1901, 
for selling as ght an article which was not 
ghi. a 
They now apply fof revision on the ground 
that the prosecutions were altogether illegal, 
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because they wero instituted by the Secretary 
of the Shikarpur Municipality, who was not 
ee for that purpose under section 
2. 
The Sessions Judge of Sukkur, to whom 
the applicants first applied, decided that, as 
this point was not urged in the Court of the 


_trying Magistrate, it could not be considered 


by him. 

But tho ebjection raised is not an aver- 
ment of an irregularity to which the explana- 
tion to section 537, Criminal Procedure Code, 
applies, but one of jurisdiction. It ought, 
therefore, to be considered, and the Public 
Prosecutor has not denied that the Municipal 
Secretary was not authorized. The persons 
authorized to act under section 142 are: “The 
President, Vice-President or any Councillor 
or officer authorized by the Municipality in 
this behalf.” Sub-section (2) of section 142 
lays down that any of these persona, if they 
find any of the articles to which the section 
applies in any place mentioned in sub-section 
(1), in case such article appears to be not 
what it is represented to be, may seize the 
same and, “if it appears to a Magistrate that 
such article is not what it is represented to 
be. , „the owner thereof or the person 
in whose possession the same was found 
shell be punished with a fine .. .., ” from 
the wording of the section it appears to us 
quite clear that, only when articles are seized 
by the persons and in the manner prescribed, 
is any jurisdiction respecting them conferred 
on the Magistrate, 

In the present cases, as the Municipal 
Secretary was acting unauthorizedly, the Ma- 
gistrate had no jurisdiction to convict and 
fine the applicants. 

We, therefore, set aside the convictions and 
order the fines to be refunded. 

Convictions set aside. | 





SIND JUDICIAL COMMISSIONER’S 
COURT: 
Criminal Report No. 90 or 1908, 
December 21, 1908. 
Present :—Mr. Lucas, J. C. and Mr. Pratt, 
A. J.C. 
EMPEROR 
Versus 


TIKIOMAL BULOMAL, 
Criminal Procedure Code (Act V of 18 8), 8. 199— 
Complaint under 3, 408, I. P. O., by caretaker of woman 


942 
. 

TAMIJUDDI V. ASGAR HOWLADAR, 
on behalf of husband—Husgband’a ilinesa, effect of — Ab. 
sence,” meaning of. 

A person having the care of a woman on be- 
half of her husband can only institute a complaint 
under section 498.7 P. C. in the absence of the hans- 
band. The word “absence” means absence from the 
place and cannot be extended to melnde a case where 
the husband 18 present but is unable, owing to illness, 
to institute the prosecution himself 

- Chhotalal v. Nathabhai, 25 B. 151, referred to. 


Report made by the Acting Sessions Judge, 
Sukkur-Larkana against the oder of the 
2nd Class Magistrate, Naushahro. 

Mr. Wadhumal Udharam, for the Accused. 

Mr. Rupchand Bilaram,for the Complainant. 

Judgment — The complainant is the nephew 
of one Kimatmal, who is confined to his bed 
with paralysis. Hə has filed a complaint 
against several accused, alleging that they 
entered away Kimatmal’s wife with criminal 
intent. 

The Magistrate has issued warrants 
against theaccused,and the Sessions Judge has 
reported the case to this Court on the ground 
that the Magistrate had no jurisdiction under 
section 199, Criminal Procedure Code. 

Section 499, Indian Penal Code, is divided 
into two parts—the enticing with criminal 
intent of a married woman (1) from her hus- 
band, (2) from any person having care of her 
on behalf of the husband. 

Section 199, Criminal Procedure Code, 
requires that the complaint should be insti- 
tuted— : 

(1) by the busband, or, in hie absence, 

- (2) by some person who had care of the 
woman on his behalf at the time when the 
offence was committed. 

If it were not for the words “in his ab- 
gence,’ the intention would have been clear 
that, when the wife was enticed from the 
husband, the husband should complain, and 
that when the wife was enticed from a care- 
taker on behalf of the husband such caretaker 
should complain. 

What, then, is the effect of the words “in 
his absence”? It further limits the right of 
the caretaker to complain. Although the 
wife was in charge of a caretaker, yet the 
complaint of the caretaker would not give 
jurisdiction unless the husband is absent. 

The absence must be absence at the time 
the offence is committed. This is, 1 think, 
clear from the terms of thesection. Jf the hus- 
band was absent when the offence was come 
mitted and returns after the complaintsis filed, 
he may under section 845 compound such 
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offence and render the complaint liable to be 
dismisse¢. The caretaker, on the ot¥er hand, 
cannot compound. The law looks to the hus- 
band,even though the wife may be in charge 
of a carotaker, . 4 

The policy of the law in this matter was 
explained in the Bombay Full Bench case of 
It was said that 
such “offences are obviously of a private cha- 
racter, and hence the limit on the persons by 
whom initiation of proceedings is allowed ; 
for it would be eminently undesirable that 
any one should have it in his power to drag 
into a Court of Justice offences of this sort.” 
y It has been pressed upon us that the word 

absence” should be construed ina sense more 

wide than etymologically belongs to it in 
order to carry out the legislative intent. * Tt 
is urged that it should include any such dis- 
ability as illness or Innacy. Bat is it the 
intent of the legislature that the caretaker 
should be able tobring into a Court of Justice 
questions affecting the marital rights of an 
invalidor a lunatic? A lunatic husband is 
probably unconscious of hisrights, and if he is 
indifferent, why should any one else take 
action? An invalid husband may be indiffer- 
ent. If he is not, he can either be carried to 
Court or he can take action after he recovers. 
The legislature looks to the husband alone. 
The only exception it has made is as to the 
caretaker of the wife of an absent husband. It 
has made no provision for the protection of 
lunatic, paralytic or invalid husbands, and I 
do not think the word “absence” can be ex- 
tended to include such cases. 

I, would therefore, quash the Magistrate's 
proceedings and direct the accnsed to be dis- 
charged. 


Proceedings quashed. 
(1) 26 B. 151. 





CALCUTTA HIGH COURT. 
Seconp Civiu Appran No. 2106 or 1907. 
November 10, 1908. 
Present:—Mvy, Justice Mitra and 

Mr. Justice Chitty. 3 
TAMIJU DDI—PpAINTIFE — A PPRLLANT 


Versus 
ASGAR HOWLADAR—Derexpaxt— 
f RESPONOENT. 


Bengal Tenancy dct (WILT M1885), 8 &5—Sub-lease 
by rayat to the extent of his right, validity of—Land; 
lord not entitled to eject sub-leasee,- 
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A sub-lease granted by a raiyat ig void only undtr 
the circunftances apecified in s. 85 of the? Bengal 
Tenancy Act as against the landlord, but is not neces- 
sarily void as far as the raiyat'and the under-raiyat 
themselves are conowrned. It does not bar the crea- 
tion of aright in the under-raiyat to the extent of 
the right of the raivat himself. 

Gopal Mondal v Eshan Chunder, 290. 14S8and Madan 
Chandra vy, Jaki, GO, W. N 877, followed. 

Britant v. Saroda Kant, 26 O. 46, Fasel v. Keramuddi, 
6 ©. W. N. 916, Ramgati v. Shyama Charan, 6 C. 
W. N. 919 and Basaratulla v Kasirunnissa, 110. W.N. 
190, distinguished. 

Therefore, whore a raiyat granted a sub-lease for 
portion of bis holding from year to year: held, that, 
it was not void and that the landlord had no right 
to dispossess the sub-lessee. 


Appeal from the decree of J. F. Graham, 
Esquire, District Jadge of Faridpur, dated June 
13, 1907. reversing that of Babu Srish 
Chandra Roy, Munsif of Bhanga, dated 
March 2, 1907, 


‘Dr. Priya Nath Sen, for the Appellant. 

Moulvi Wahed Hossein, for the Respondent. 

Judgment—There is no dispute as to the 
facts of this case. The defendant No. 2 is 
the superior landlord. The defendant No. 1 
holds a plot of land under him. This plot is 
a portion of a holding beld at one time by a 
raiyat Arman Howladar under the defendant 
No. 2. In 1889 Arman Howladar granted a 
lease of it nlong with other plots of land to 
the plaintiff. The lease was one from ‘year 
to year ; it was not permanent or fora term of 
years. The defendant No. 2 dispossessed the 
plaintiff, but the plaintiff is-still in possession 
of other plots, which he holds under Arman. 
The present suit was inslituted by the 
plaintif for recovery of possession of this 
plot, on the ground that he was at least 
a tenant from year to year under Arman 
and that the defendants had no right to dis- 
possess him. 

On these facts the Munsif held that 
the plaintiff was entitled to sneceed and gave 
him a decree for possession. The lower ap- 
pellate Court had come to the conclusion 
that under section 85 of the Bengal Tenancy 
Act, the lease granted by Arman to the 
plaintiff was void. The lower Court has 
-also helc that the plaintiff had no title 
to rely on in a suit for recovery of posses- 
sion. 9 f 

It has, however, been found that the 
interest of Arman, as. that of a raiyat, has 
not been put an gôd to. The plaintiff was 
_, paying to Arman the rent, which he was 
bound to pay under the lease of 1889, and 
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Arman himself was paying rent to the second 
defendant. We do not see how we can come 
to the conclusion that the plaintiff had 
no title to sue for possession of the plot 
in dispute. He was, under the terms of the 
lease to him, a tenant from year to year, and, 
even if the lease was void for certain purposes, 
jt could not be held to be. void against 
his own landlord Arman;and, as long as 
Arman’s interest is not put an end to, the 
defendant No. 2 has no right to eject the 
plaintiff, who is not his raiyat. 

The words of section 85 of the Bengal 


‘Tenancy Act appear to us to be clear, at 


least, in one respect, namely, that a sub- 
lease granted by a raiyat is viod only 
under the circumstances specified therein 
as against the landlord, but is not necessarily 
void so far as the raiyat and the under- 
raiyat „themselves are concerned. It does 
notappear to bar the creation of a right 
in the under-raiyat to the extent of the 
right of the raiyat himself. Snb-section (1) 
expressly says that a sub-lease shall not 
be valid against the landlord. Sub-section 
(3) also refers to the right of a landlord 
if asub-leage was granted before the passing 
of the Bengal Tenancy Act. Sub-section 
(2) was put in between sub-section (1) 
and sub-section (8) evidently for the be- 
nefit of the landlord only to prevent the 
registration of a document, if it creates a 
tenancy of more than nine years or in 
perpetuity. 

The lease in the present case is not one 
for more than nine years and is not also 
permanent, and there was, therefore, no 
bar to the registration of the lease, even 
if it be considered that the kabulyat had the 
same effect as a lease. Thus there is no- 
thing in section 85 to make the lease to the 
plaintiff void for all purposes. 

The lower appellate Court has relied 
on certain cases decided by this Court, 
but none of them appear tons to be appli- 
cable to the facts of the present case. 
Gupal Mondal v. Eshan Chunder Banerjee (1) 
may be used in favour of the contention 
of the plaintiff and supports our view 
of the law as laid down in section 85. 
It lays down that a sub-lease ‘granted by a 
raiyat in contravention of the provisions 
of section 85 of the -Bengal Tenancy Act 
is void against the landlord only and not 

(1) 29 C. 148. 7 
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against the raiyat or any person claiming 
through the raiyat. To the same effect is 
the decision of this Court in Madan Chandra 
Kapali v. Juki Karikar (2). The learned 
Judges say in.the last cited case that, when 
an under-raiyat holds under n written lease 
for an indefinite time (and in the present 
case, the lease is also for an indefinite 
time), the raiyat is not entitled to eject 
him by giving him a notice unfler section 
49 (6), and that the words “ the sub-lease 
shall not be valid” in section 85 (8) mean 
. that the sub-lease shall not be valid against 
the landlord. 

The decision in Srikant Mondul yv. Saroda 
Kant Mondul (3) might at first sight 
appear to be against the view taken 
-by us, but the question which has been 
raised before us was not distinctly raised before 
the learned Judges, who decided it, andit was 
notnecessary for them to decide this’ question. 
The same observations would apply to Fazel 
Sheikh v. Keramuddd Sheikh (4) Ramgati Mondul 
v. Shyama Charan Dutt (5) and Basaratulla 
Mundle v. Kastrunessa Bibi (6). 

We are, therefore, of opinion that the 
decision of the lower appellate Court is 
erroneous. We, accordingly, set it aside and 
restore the judgment and decree of the 
Court of first instance with costs in all the 
Courts. 

Appeal allowed. 


(2)6 C W. N. 877. (8) 26 C. 46 
(4) 6 C W. N 916. 

(960 W.N. 919. 

(6) 11 €. W. N. 190 


CALCUTTA. HIGH COURT. 
ORIGINAL Crvi Surr No. 16 or 1908. 
December 8. 1908. 

Present -—-Mr. Justice Fletcher. 
ADVOCATE-GENERAL or BENGAL— 
PLAINTIFF 
versus 
BELCHAMBERS AND OTHERS— 

DEFENDANTS. 

Cy-pres—-Charity—Will—General charitable inten- 
ftion—Accumulation of tnterest—Separate account for 
charity—Accumulation forms part of charity fund and 
not of residue, 

Where a testator has manifested a general charit- 
nble intention of having a dispensary erected on a 
particular piece of land, that, according to the doc- 
trine of cy-pres, should not fail to be carried out mere- 
ly because the executors aro all degd and the particu- 
lar piece of land on” which ‘the testator desired the 
dispenenry to be erected, itnot available for,the pur- 
pore, T K ny i l 


N 
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“When monies are lodged in Court to ‘the’ credit ‘of 
a separdte‘account, they become separated #from the 
general estate. The imterest, therefore, accruing on 
the fund does not form part of the residne; but ‘goes 
go ag to increase the fund e 


Messrs. B. O. Mitter and “Eggar, for the 
Plaintiff, 

Mr. H. D. Bose, for the defendant Belcham- 
bers, the Receiver of the estate. 
<: Messrs. Knight and N. N. Strcar for the 
other defendants, the heirs of the testator, 

Jndgment.—This is a suit brought by 
the Advocate-Genoral for the purpose of” 
having a scheme framed with reference to 
certain charitable bequests contained in the 
Will of Kanai Lall Seal, who died on the. 
25th November 1884. He appears to have- 
been a man of considerable wealth. 

By his Will which is dated -the 1(th. 
August 1883, after appointing his sister’s 
husband, his ‘wife, brother-in-law and his 
manager, James Meak and his dewan execu- 
tors and executrix, the testator makes 
provision for the charitable bequests in 
question. f : : 

The terms of clause 3 of his Will are as 
follows -— < 

“I give in charity twelve to sixteen thou- 
sand rupees for building a lower roomed house 
and premises for ‘the establishment of a 
Charitable Dispensary, and fifty thousand 
rupees for carrying on the said’ Dispensary. 
The executors shall demarcate one portion, 
of the joint garden house we have at Ram- 
kristoporegram as my separate share, and 
erect the buildings thereon, and after purchas- 
ing Company's papers for fifty thousand 
rupees, shall, out of the interest thereof, 
continue to carry on the work of the 
Charitable Dispensary. On to the said Dis- 
pensary (they) shall put up a signboard 
(slab) of stone with my name writien on it, 
and (they) shall likewise have the power of 
paying over the said amount, and making 
over thecharge of carrying on the work of 
the said Charitable Dispensary into the hands 
of Government.” 

After the death of Kanai Lall Seal an 
administration suit was started By Gopal 
Tall Seal, his only son, for the purpose of 
administering the estate, and in coufse of 
that administration suit, a reference was made 
to the Registrar to enqpire and report upon 
certain matters including public charitable 
bequest contained in the third paragraph of. 
his Will, 
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On the | 26th April 1887,*the Registrer 
reports :—“ Asum of Rs. 66 ,000 should be 
deposited in Court to the credit of a separate 
account to be opemed in this suit and entitled 
Charitable Dispensary.” 

In accordance with the terms of that re- 
port, which was ‘confirmed by an order of 
this Court on the 5th May 1887, a sum 
of Ra. 66,000 was lodged’ in Court to the 
credit of aseparate account, which wasopened in 
Buit No. 481 of 1886 and entitled “ Charitable 
Dispensary Account ” and these funds by the 
accumulation of interest are now represented. 
by G. P. Notes of the nominal value of 
Rs. 1,02,100 and Rs. 20,411-1-6,in cash. Mr. 
Knight on behalf of the defendants, other 
es ea defendant Belchambers, has argued, 
that clause 3 of the Will does not show any 
_ general charitable intention, and that the 
only object the testator had in view was, 
that his trustee should have a license to erect 
a building on a part of the garden house 
and there carry on the business of a dispen- 
sary. To that argument I am unable to 
assent. The testator begins clause 3 of his 
Will by giving in charity. Mr. Knight next 
argued that the bequest, evenif the testator 
had manifested ageneral charitable intention, 
must fail, because the discretion the testator 
gave to hisexecutors was a personal one to 
erect a dispensary on a particular piece of 
ground, and that by reason of the death of 
all the executors and also by reason of certain 
partition proceedings, the testator’s estate has 
- ceased to have any interest in the land in 
question, and the testator’s intention must 
wholly fail. 

But according to the doctrine of Cy- 
pres, itis quite clear that the testator has 
manifested a general charitable intention, this 
should not fail to be carried out merely be- 
cause the execntors are all dead and the 
particular land, on which the testator desired 
the dispensary to be erected, is not available 
for the purpose. | 

The next point Mr. Knight raises is that his 
clients are blood relations and are entitled to 
have the administration of the charity. On 
that point I am unable to accept the learned 
counsél’s argument; the testator meant the 
charities to be established by his executors 


and they were to carry out the charity, . 


when established he testator must have 


,contemplated that some day his executors. 


would die, and it cannot be said he meant 
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the charity to come to an end on their death ; 
moreover, the testator by his Will provides 
that the executors should: have power to 
make over the charities to Government. 
There are no words in his Will nor is there 
any intention that this particular charity is 
to remain under the administration of any of 
the testator’s relatives. 

The last point is with regard to accumula- 
tion of interest on the fund in Court. These 
funds stand in Court to the credit of a 
separate account. It is well established that 
when monies have been lodged in Court 
to the credit of a separate account, they 
become separated from the general estate. 
The interest, therefore, accruing on a fund 
standing toa separate account does. not form 
part of the residue, but goes no as to increase 
the fund in Court. Simply because the 
charity has not been established earlier does 
not render the interest, which has accrued on 
the fund in Court, applicable as a portion of 
the residue of the estale. The accumulations 
of interest, therefore, form part of the capital 
for the purpose of carrying out the charity. 
There mast, therefore, be a reference to Cham- 
bers to frame a scheme for giving effect to 
the charity designated by the testator in 
clause 3 of the Will. 

Mr. Knight’s‘clients may appear on the 
reference. 


CALCUTTA HIGH COURT. 
Seconp Crvm APPEAL No. 1063 oF 1907. 
April 14, 1909. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
CHURAMAN SAHU AND ANOTHER— 
Derenpants-—A PPELLANTS 
Versus 
GOPI SAHU, AND ON HIS DEATH 
MOONI KOER AND OTHERS—PLAINTIFYS 
AND ANOTHER—DEFEN DAN (-—RESPONDENTS. 
Hindu Law—Mitakshora—Power of rotdow—Ghft of 
property to daughter on occasion of gowna ceremony— 
Gift when binding upon reversionary heirs of husband. 
The gowna or dwiragaman ceremony, that is the 
ceremony performed when the young wife, upon the 
attainment of puberty, leaves her parental house to 
take up her residence in the house of her husband, 
is a ceremony of importante closely connected with 
marriage jand there-ig no substantial distinction be- 
tweon gifts made at’ the uaptiabire or in the yridal 
procession, and Bil anes ato bimo of the dwiraga- 
man ceremony. pee Ja 
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It is competent to a Hindu widow governed by the 
Mitakshara Law to make a valid gift of a reasonable 
portion of the immovable property of her husband to 
her daughter on the occasion of the daughter’s gowna 
ceremony, and such gift is binding upon the rever- 
sionary heirs of her husband Whather the gift is of 
a reasonable portion of her husband’s property must 
be determined with regard to the circumstances of 
the particular disposition. 

Kassi Nath Bysack v, Hara Sundari, 2 Mor. Dig. 198 
(P.C) ; Vyavastha Darpan, 2nd Edn, pp 89 to 107, 
followed. 

Ramasami v. Vengidusam:, 22 M 158, Kudutamma 
v. Narasunha, 17 M DL. J. 628, Kamakshi v. 
Uhakrapany, 30 M 452,17 M L. J 406; Rustam Smaa 
<o v. Mots Singh, 18 A ATA and Damoodur v. Senabutty, 8 

: C. 587, referred to. 


Appeal from the decree of the District 
Judge of Gya, dated May 20, 1907, reversing 
that of the Sub-Judge of that place, dated 
September 3, 1906. 

Dr. Rash Behary Ghose and Babus Golap 
Ohandra Sarkar, Jogendra Chandra Ghose and 
Lachnt Narain Singh, for the Appellants. 

Babus Umakali Mukerji and Kulwant 
Sahoy, for the Respondents. 

Judgment —The subject-matter of the liti- 
gation which has resulted in this appeal, is a 
house which admittedly belonged to one 
Amrita Lal, a Hindu governed by the Mrt- 
takshara Law. He died on the Ist October, 
1886, and left a widow Musammat Janki 
Koer, and an unmarried daughter, Mtsammat 
Gango. The daughter was givenin marriage to 
the third defendant, Ajodhya Prosad in May 
1889. Her gowna ceremony took place more 
than two years after her marriage, and on the 
28th December 1891, within a few days of 
the performance of that ceremony, her mother 
executed in her favour an absolute deed of 
gift in respect of the disputed house. Musam- 
mat Gango continued to be in possession of 
the house as her Stridhan property, and died 
in October 1894. On the 5th January 1899 
her husband, as her legal heir transferred the 
house to the first two defendants. Musammat 
Janki Koer, the widow of the original owner, 
died on the 24th March 1905, and on the 
23rd July 1905, the first plaintiff, who is 
distantly related to the original owner and is 
his nearest reversionary heir, executed a con- 
veyance in favour of the second pleintiff, 
under which he purported to transfer a half 
share in the house upon “the allegation that 
the deed of gift of the 28th: -December 1891, 
was inoperative after the’ death, of the execu- 
tant. - On the 19th August’ 1905, the plaint- 
iffs commenced this action for declaration of 
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tile aad recovery of possession, as also for . 
mesneepxofits. “The first two defendants who 
had purchased from the husband of the 
daughter of Amrita Lal, resisted the claim 
substantially on the ground “that the gift bad 
been made for a lawful purpose and had con- 
sequently created an indefeasible title in the 
donee. In the Court of first instance, the 
Subordinate Judge held that the gowna cere- 
mony was practically the completion and 
consummation of the marriage, and that a 
gift of immovable property to the daughter 
by her mother on that occasion must be treat- 
ed as made for a valid religious purpose.” 
He further found that the gift was reasonable 
in extént, and in this view he concluded that 
a distant reversionary heir like the plaintiff 
has no good ground for complaint. Uypn 
appeal thelearned District Jadge held that the 
gowna ceremony could not, except on philoso- 
phical and sentimental grounds, be regarded 
as part of the marriage ceremony, that there 
was no authority which entitled. a Hindu 
widow to make a gift out of the estate of her 
husband to a daughter on the occasion of her 
marriage, and that much less could she do so 
onthe occasion of the gowna ceremony. In this 
view the District Judge reversed the decision 
of the Court of first instance and decreed the 
suit with costs. The defendants have now 
appealed to this Court, and the substantial 
question of law which has been argued on 
their behalf is, whether a Hindu widow- 
governed bythe Mttakshara Law, is competent 
to make an absolute gift in favour of her 
daughter on the occasion of the latter’s gowna 
ceremony of a reasonable portion of immove- 
able property left by her husband: We have 
been invited on behalf of the appellants to 
answer this question in the affirmative, while 
it has been strenuously contended on behalf 
of the respondents, that although under the 
Hindu Law it may beopento a widow to make 
a suitable gift to her daughter on the occa- 
sion of her marriage, neither principle nor 
authority can be invoked in support of the 
validity of a post-nuptial gift to a daughter. 
The question raised is one of first impression: 
and of some nicety, but upon a cfreful ex- 
amination of the principles and anthorities 
which we ghall presently explain we f€el no 
doubt that the question ought to be answered 
in support of the validity pf such a gift. 

That gifts to a bride one occasion of her 
marriage, nas also it the time of the bridal pro-*- 
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cession, arg of considerable antéquity cannot” 
be denied. There are passages in the Rig 
Veda which describe such gifts: for instance, 
in Mandal 10, Sulta 85, verses 9 and 11, it 
is mentioned that Surja gave his sister in 
marriage, who was asking in ber mind for a 
husband, and that, when she was carried to 
her husband's home, the presents which had 
been given to her, were carried before the 
car. And to come down to considerably more 
modern times, we find gifts to brides on the 
occasion of marriage recognised as one of the 
commonest forms of Siidhan or womnn’s 
peculiar property. Thus ina passage from 
Manu (TX, 194) and Katayana. quoted by 
Jimuta Vahan in the Dayabhaga, Chapter 4, 
section 1, paragraph 4, what is given before 
the nuptial fire and what. is presented in the 
bridal procession are described as two out of 
the six fold forms of Stridhan. To the same 
effect is a passage from Narada (XIII, 8), 
where mention is expressly made of gifts be- 
fore the nuptial fire or presented in the bridal 
procession. Bishnu and Yajna Valkya ap- 
parently do not expressly mention gifts at the 
time of the bridal procession, but they refer 
to what is received and what is given before 
the nuptial fire. Again, whatever a woman 
receives at the time sheis taken from her 
father’s house to her father-in-law’s house, is 
denominated as her stridhan under the term 
Adhya Vahanika, which means presented in 
. the bridal procession. When we turn to the 
Mitahshara, Chapter II, section XI, para- 
graphs 4 and 5, we find the commentator 
adopting the definitions given by Manu and 
Katayana and recognizing what is presented 
to the bride before the nuptial fire or in the 
bridal procession as ordinary form of Stridhan. 
To the same effect is the discussion in Vira 
Mitrodaya, Chapter V, Part I, section III 
(Sastri Golap Chandra Sarkar’s Translation, 
222). There can be no question, therefore, 
that from the earliest times, institutional 
writers and commentators on Hindu Law have 
recognised gifts to a bride at the time of her 
marriage near the nuptial fire, as also what is 
received by her when she is conducted from 
her father’s house to her husband's as among 
the moat common forms of a woman's pro- 
perty. It would be a mistake to suppose, 
however, that the right of a Hindu daughter 
whose father is degg to receive a dowry at 
the time of her marriage from the estate of 
her father is dependent merely upon ancient 
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custom. There are express texts which show 
that, ifa man leaves unmarried daughters, 
the persons who take his property by inherit- 
ance or by survivorship are bound to make 
adequate provision for their marriage. Thus 
in Manu, Book IX, Verse 118, it is provided 
that to the unmarried daughters “by the 
same mother let their brothers give portions 
out of their own allotments respectively ac- 
cording to th® class of their several mothers ; 
let each give a one-fourth part of his own 
distinct share; and those who refuse to give 
it shall be degraded.” To the same effect is 
the rule laid down in Yajna Valkya, Book II, 
Verse 124, that :—‘‘ Uninitiated sisters should 
have their ceremonies performed by those 
brothers who have already been initiated, 
giving them a quarter of their own share.” 
With reference to this last text it “appears 
that, although at one time Upanayana as dig- 
tinct from marriage was allowed to females, 
now, according to usage and a well-known 
text of Manu (Book II, Verse 67), their initi- 
ation consists of their, marriage. The two 
texts to which we have just referred, have led 
to considerable difference of opinion amongst 
commentators; one school adopts a literal 
construction, while another school maintains 
that all that is intended to be laid down is as 
stated in the text of Vishnu “ that the marri- 
age ceremony of the unmarried daughters 
should be performed according to the father’s 
wealth,” and that the word “quarter ” is here 
used, not in its plain sense, but simply to en- 
join the allowance of as much as will suffice 
for the marriage of the sisters. Viswa Nath 
Mandalik in his edition of the Institutes of 
Yajna Valkya, at page 217, points out that 
Vachaspati Misra follows this interpretation, 
and his view is adopted by Sulapani, the 
Sruriti Chandrika Bhoruchi, ẹ commentator 
of Manu, and Jimuta, Vahana follow the 
same rule, whereas Vijnaneswara and the 
author of Wirmitridaya notice this interpre- 
tation and reject it; the authors of the 
Mayukha and Kamala Kura follow Vijnanes- 
wara, while Aparaska and Medhatikha intheir 
commentaries on the text of Manu, which we 
have just quoted, also make observations to 
the same effect. It may further be mentioned 
that Aparasaka, in His commentary on the In- 
stitutes of Yajna Valkya- (Poona edition, Vol. 
TI, page 781), relies upon the texts of Warada 
and Vyasa in support of, the view that an 
unmarried daughter is entitled to a quarter 
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òf the share which she could have received if 
she had been a son. But whichever view be 
accepted, it is clear from the Mitakshara 
Chapter I, section 7, paragraphs 5 to 14, and 
from Viramitrodaya, Chapter II, Part T, sec- 
tion 21 (Sastri Golap Chandra Sarkar’s 
Translation, pp. 81 to 84), that the maiden 
daughter is entitled toa share which repre- 
sents her dowry and marriage expenses, and 
such share is one-fourth of whit she would 
. have been entitled to receive, if instead of 
“-¢being a daughter she had been a son. 
These texts are, in our opinion, sufficient to 


ra a support the view that when, upon the death 
~ - of a Hindu governed by the Mitakshara Law 


his property is taken by his widow, a gift 
by the widow to her daughter on the occa- 
‘sion of her marriage out of the estate of her 
‘husband is within her powers, provided that 
‘the portion so given is reasonable in amount, 
and that the question whether it is reason- 
-able or not has to be determined with regard 
to what would have been the share of the 
unmarried daughtet under the rules laid 
-down in the Mitakshara, Chapter IJ, section 7, 
paragraphs 5 to 14. That a Hindu widow 
is entitled to alienate a portion of her hus- 
band’s estate for the marriage of her daughter 
is beyond controversy. As to this it will 
suffice to refer to the Vyavastha Darpan of 
Shama Churn Sarkar (Ist Edition, page, 
59, 2nd Edition, page, 54), where it is 
stated that the widow is competent, even 
“without the consent of reversioners, to make 
a sale or other dispositions of her husband's 
property for the marriage of her daughter, 
and in support of the assertion reliance has 
been placed upon the text of Devala to the 
effect that “to maidens should be given a 
nuptial portion out of the father’s estate.” 
(Jagannath’s Digest translated by Colebrooke 
Vol. I, page 185) and upon other texts of 
Vasistha and Paithinashi which indicate 
plainly the religions benefit accruing to the 
father of a girl upon her marriage, and the 
sin committed if the maiden is not given 
away in marriage before she attains puberty 
(Jagannath’s Digest translated by Cole- 
brooke, Vol, III, page 460). The same view 
has been adopted in judicial decisions of the 
highest authority. . Thus in the case of 
Kassinath Bysack v. Rora Sundari (1) which 

(1) 2 Morley’s Digest, 198 Clark’s Rules and Orders, 


1834, page 91, Montriou’s Cases on Hindu Law, 477 to 
507, Vyavastba Darpan. 2nd Edition, pages 89 to 107. 
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“was peard byethe Supreme Court gt Calcutta 
in 1819 and by the Judicial Committee in 
1826, it was stated by Lord Gifford in 
delivering the opinion of their Lordships that 
a Hindu widow had “for certain purposes a 
clear authority to dispose of her husband’s 
property, and might do it for religious pur- 
poses, including dowry to a daughter.” The 
learned Judge further added that it was in 
his opinion absolutely impossible to define 
“the extent and limitofher power ofdispesing 
of it, because it must depend upon the circum- 
stances of the disposition whenever such dis- 
position shall be made and must be consistent 
with the law regulating sach disposition.” 
The validity of gifts on the occasion of mar- 
riage of unmarried daughters has also been 
affirmed in more recent cases. Thus in thecase 
of Ramasumt Ayyar v. Vengidasamt Ayyar (2) 
itwas ruledthat when upon the death without 
issue of a Hindu in whom the whole of the 
family property had vested, his mother took the 
estate and subsequently gave a portion of the 
property to her son-in-law on the occasion of 
his marriage with her daughter, the gift 
which was found not to be otherwise than a 
reasonable in extent, was upheld as binding 
on the reversioner. Mr. Justice Subramania 
Ayer relied upon passages from Mtfakshara, 
Chapter I, section 7, paragraphs 6 to 14, and 
Simriti Chandrika Chapter 4, section 20, 
which deal with the question of allotment to 
be made by brothers to their maiden sisters 
at the time of partition, and referred to the 
circumstanca that the commentators ` were 
divided as to their precise import, some of 
them holding that all that the texts mean is 
that the funds required for the marriage of 
sisters should be provided out of their father’s 
estate, and others maintaining that, inclusive 
of their marriage expenses, sisters are entitled 
toa provision not exceeding one-fourth of 
what they would have obtained had they been 
males. The learned Judge without deciding 
the question which of the two views was to be 
taken as law, held that thetexts justified some- 
thing more than a disbursement out of the 
estate of only the price of things eeqnired in 
connection with the celebration of the marri- 
age, and thatthe better and sounder view 
was that the authorities should be understood 
to empower a qualified owner, like a widow, 
to do all acts proper NG incidental to the 


(2) 22 M. 118, 
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marriage of a female according d to the generkh 
practics of the community to which ahe be- 
longs. In the particuiar case then before the 


Court, it was held that as at the time when- 


a girl belonging to the community concerned 
was handed over in marriage, certain’ gifts 
had to be made to the bridegroom, one of 
which was bhoodanam or gift of land, 
a gift by the widow in conformity with im- 
memorial custom must be upheld. The 
learned Judge also observed that the gift 
could be defended on the ground that, apart 
from the circumstance that it wasa provision 
for the married couple, it was believed to en- 
hance the merit of the primary act—namely, 
the giving of a virgin in marriage which 
from a religious point of view is supposed to 
be @roductive of considerable benefits to the 
parents. We are entirely in agreement with 
this view of the law, which is moreover sup- 
ported by still later decisions. Thns in 
Kudutamma v. Narasimhacharyalu (3) it has 
been ruled that a Hindu father governed by the 
Mitakshara Law, who would not ordinarily be 
entitled to transfer any portion of the co-par- 
cenary property, is entitled to make a gift by 
way of marriage portion to his daughters out 
of the family property to a reasonable extent, 
and, further that a Hindu brother, the 
managing member of a joint family, does not 
act in excess of his powers as such when he 
gives away a reasonable portion of the joint 
family property to his sisters who, though 
married in their father’s lifetime, were left 
for some reason or other without marriage 
portions. The learned Judges held that they 
were not required to rule that the brother 
was bound to do so or that the father was 
bound in law to give his daughter anything 
at her marriage, but that all that was, neces- 
sary to rule was that the gift was not in ex- 
cess of the powers of the brother and could 
not, therefore, be recalled by him or avoided 
by his son. The case of Kamakshi Ammal v. 
Chakrapant Chettiar (4) is not really opposed to 
this view and is at best an authority for the pro- 
position that an undivided member of a Hindu 
family ggverned by the Mritaksharı law has 
no power to alienate a considerable portion 
of the, joint family property by way of gift 
to the femsle members, of the family, especial- 
ly when the gift is not shown to have been 
made in connection pith the marriage of such 
female members#” Substantially the same 

(3) 17 M, L, J, 828, (4) 30 M. 452; 17 BL L. J. 408, 
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view was taken by the Allahabad High Court 
in Rustam Singh v. Moti Stngh (5) in which it 
was roled that, when a Hindu leaves an un- 
married daughter, her mother, in order to 
raise money to meet the expenses of the 
daughter’s marriage, may mortgage properties 
of her own which had come to her from her 
father, and that such an alienation was bind- 
ing upon the reversionary heirs of her father. 
The decision gf this Court in Damoodur Misser 
v. Senabuity Misrain (6) in which it was stated 
that properties sufficient to defray the expenses- -- 
of the nuptials should be given tothe unmarmed:- = 
daughters, tends in thesame direction. Upon: 
the authority of the ancient texts and. of 
the commentators, as also upon the judicial: - 
decisions to which we have referred, there 
cannot in our opinion be any reasonable doubt 
that a gift by a Hindu widow of a reasonable 
portion of her husband’s immovable property. 
to her daughter in connection with her mar- 
riage is within the scope of her authority as 
a qualified owner and is binding upon the 
reversionary heirs of her husband. It was 
strenuously contended, however, by the learned 
vakil for the respondents that the gowna 
ceremony would not for the purpose of this 
rule be treated as part of the marriage or ne- 
cessarily connected with it. In our opinion 
this contention is entirely unfounded. What 
is called the gowna ceremony is also known as 
the dtwtragaman ceremony, that is, the cere- 
mony performed when the young wife, upon 


the attainment of puberty, leaves her parental 


house to take up her residence in the 
house of her husband. The authorities to 
which we shall presently refer provide for 
the performance of ceremonies on the occas 
sion, and it is well-known that it is customary 
to make gifts to the daughter of the house at 
the time she leaves her parental abode. It 
is not, of course, suggested that the marriage 
ceremony is incomplete without the dwira- 
gaman ceremony. The relationship of 
husband and wife is indissolubly created by 
the performance of the marriage ceremony. 
So far as that relationship is concerned it is 
finally and conclusively established upon the 
completion of the ceremonies performed at 
the time of the marriage. Nevertheless the 
dwiragaman ceremony is regarded as an 
essential complement.to marriage, and it is 
an occasion of impor tance, in which according 
to the customs prevalent in Bihar, gifts have 
(6) 18 A, 474, (8) 8 C. 537, 
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to be made to the daughter :—Raghu Nandan 
in his Jyotishtatwa (Institutes. Vol. J, page 
860) quotes a verse from Narayan Paddhati 
which defines dutragaman as the second 
entrance ofthe bide into the house of her 
husband from that of her father after the 
celebration of the mairiage. Such is the im- 
portance attributed to this ceremony that 
Sanskrit works on law and ritual abound in 
minute rules as to the {ime whey alone it can 
be performed. Thus Raghu Nandan in the 
‘work just mentioned quotes a verse from 
Kvitya Chintamani to the effect that a bride, 
if her dwiragaman is celebratedin the eighth 
year, kills her mother-in-law, if in the tenth 
year, kills ber father-in-law, and if in the 
twelfth year, kills her husband. Raghu 
Nandan again relies on a verse of Prachetas, 
quoted in the Sripati Sanhita, which pre- 
scribes that the dwriagaman ceremony can be 
performed only under certain constallations 
on defined auspicious moments. To the same 
effect are passages in the Dipika, Satkrilya 
Muktabali, Jyotis Sara Sangraha and Mu- 
hurta Chintamani:—(Benares Edition, Sam- 
bat 1930, pago 84). Similar restmetions are 
also prescribed by Gadadhar Dikhit, who 
flourished in Bihar, in his commentary on 
the Paraskara Griha Sutra of the Yajur Veda, 
Kanda I, Aphorism 2 (Benares Edition, p. 
145). Nou.eference to the ditragaman cere- 
mony is apparently to be foundin Vedas 
(marriage hymn in Mandal X, Sukta 85, 
Wilson's Rig Veda, Vol. VI, p. 223), for the 
obvious reason that in Vedic times marriages 
of girls took place alter attainment of puberty 
and the bride finally left parental abode im- 
mediately after the completion of the marri- 
age ceremony. In later times, however, when 
the custom of marriage before puberty be- 
came firmly established, simultancously the 
custom of dwtragoman grew up and came to 
be recognised in authoritative Sanscrit works 
on Hindu ritual. The works to which we 
have referred, are fairly old; for instance, the 
writings of Raghu Nandan go back to the 
fifteenth century, the Mnuhurata Chin- 
tamani goes back to the sixteenth century, 
and the Jyotis Sara Sangraha was com- 
posed at about the same period But there 
are other works of a much earlier date 
which speak of the dwtragaman as an im- 
portant ceremony in relation to marriage; 
for instance, in the Sangkara Ratnamala of 
Gopi Nath, one entire section is devoted to 
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mårriage [Pogna Edition, Vol. I, pp. 454— 
603] *and in p. 570, the learned Pa ihor de- 
scribes dwiragaman as related to marriage 
and closely connected with jf, on the authority 
of a text of Vyasa. The authenticity of the 
text of Vyasa can hardly be called in question 
as the same text is quoted in the Nibandha 
Siromany and Niruya Sindhu [Bombay Edi- 
tion, 1901, p. 243]. These references amply 
show thatthe dwitragaman ceremony is treated 
in works of authority as a ceremony of im- 
portance closely connected with marriage. In 
our opinion there is no substantial distinction 
between gifts made at the nuptial fire or in 
the bridal procession, and gifts made at the 
time of the diwtragaman ceremony. In fact 
gifts mado at the time of the dwiragaman 
ceremony may rightly be regarded as do&rry 
deferred, and if it was competent to Janki Koer 
to make a gift to her daughter Musammat 
Gango on the occasion of her marriage, it was 
equally competent to her to make a gift on 
the occasion of her gowna ceremony. The 
only question is whether the gilt was of a 
reasonable portion of her husband'simmoveable 
property. On the principle laid down by 
Lord Gifford to which we have already re- 
ferred, this must be determined with regard 
to the circumstances of the particular disposi- 
tion. Now the evidence shows that Amrita 
Lal died leaving only one daughter. His pro- 
perties consisted of three honses the total 
value of which according to the evidence given 
on behalf of the defendants, which is more 
detailed and more trustworthy than that 
adduced on behalf of the plaintiffs, was ap- 
proximately Rs. 3,800, . The particular house 
which was transferred by way of gift to the 
daughter was worth about Rs. 1,200; in other 
words, the value was alittle more than one- 
fourth and a little less than one-third of the 
total value of the three houses. In these cir- 
cumstances it is impossible to say that the 


_ gift was unreasonable in extent. 


On all these grounds we must uphold the 
contention of the appellants, that it is com- 
petent toa Hindu widow governed by the 
Mitakshara law to make a valid git of a rea- 
sonable portion of the immoveable property 
of her husband to her daughter on the ogcasion 
of the daughter’s gowna ceremony and that 
such gift is binding upon the reversionary 
heirs of her husband. e further hold that 
in the circumstances of Whe case before us, 


-the gift wag proper and reasonable and 
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conferrgd an absolute title upon “ ¢he 
donee. . 


The result, therefore, is tbat this appeal 
must be allowed, the decreo of the District 
Judge set aside and the decree of the Sub- 
ordinate Judge restored. We direct that 
each party do pay his own costs throughout 
the litigation. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Exgoution First Cryin APPBAL No. 221 of 1908, 
April 7, 1909. 

Present :—Sir George Knox, Judge and 

° Mr, Justice Griffin. 
ALI AHMAD KHAN—Ossector— 
APPELLANT 


Persus 
BANSIDHAR anv oTHers—-D &CRER-HOLDERS— 


RESPONDENTS. 

Attachment raized and property released on objection 
— Release set aude and property declared liable to gale 
on decree-holder’s sutt—Sale by judqment-debtor after 
declaration and zetting aside of release orde: -—Pre. 
emptor getting the same property by pre-emption decree 
—Right of decree-holder to follow property in the hands 
of pre-emptor—Original attachment subsisting and in 
foree—Creditor's lien not affected by release subsequently 
set aside, 

In an execution proceeding certain properties were 
attached in 1898. On objection being filed the pro- 
perties were released from attachment. The decree- 
holders instituted a suit under section 283 of the Codo 
of Civil Procedure, 1882, and obtained a decree de- 
claring that the released properties were hable to be 
sold in execution of their decree. One of the judg- 
ment-debtors sold the properties after the said decree. 
A pre-emptor instituted a suit and obtained a pre- 
emption decree m respect of the properties 

Held, that the attachment of 1898 subsisted and was 
in force in spite of the order for release which was 
set aaide by the subsequent decree, aud that the vendee 
having purchased the properties when they wero 
subject to attachment the pre-emptor had no higher 
position than that of the vendee, 

Bonomals Rar v. Prosunno Narain, Choudhry, 23 
0 829, Mahomed Waris v. Pitambur Sen, 21 W. R. 
85; Ram Chandra Mainari v Mudeshuar Singh, 33 0 
1158; Lalu Mulpi Thak ry v. Kashibat, 10 B. 490; Bank 
of Upper India y Sheo Prasad, 17 A. W. N. (198977, 
124, referred to. 

Execftion first appeal from the decision of 
the Subordinate Judge of Shahjahanpur, 
dati the 11th of July 1908. 

Sundar Lal, for the Appellant. 

L. M. Bannerji, for the Respondents. 

Judgment,_Thif First Appeal arises out of 
Pixecution Procéedings connected with a decree 


held by the respondents, obtained by them 
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on the 27th of May'1895 and confirmed by 
this Court on the 22nd of March 1897. 

The respondents in execution proceedings 
instituted on the 17th December 1897, 
attached covtain properties with a portion of 
which we are concerned in the present appli- 
cation. On the objection of Gauri Sahai and 
Chadami Lal the properties with which 
we are concerned were releasedfrom attach- 
ment. The glecree-holders then instituted a suit 
under section 283 and obtained a decree iù 
June 1899, declaring that the attached property 
be brought to sale in execution of their decree. 
On the 18th January 1901 Afusammat Mohan 
Kunwar one of the judgment-debtors in the. 
original decree sold the property in suit to one 
Bholanath. Ali Ahmad, the present appellant, 
then instituted a suit for and obtained a decree 
for pre-emption over the same property. 

The application out of which the appeal has 
immediately arisen was instituted on the 13th 
of May 1907 to bring to sale the property 
attached as far back as the 9th of January 
1898. Ali Ahmad objected saying that inter 
alia the property cannot be sold. His objec- 
tions were dismissed by the Court below and 
he now comes here in appeal. 

No argument wasaddressed to us on the first 
ground contained in the memorundom of 
appeal :— 

The second ground, viz., that the attach- 
ment of 1898 no longer subsists does not com- 
mend itself tous. It has been held by the 
Caleutta High Conrt in an exactly similar 
case Bonomali Raty. Prosunno Narain Chowdh- 
ry (1). following Mahomed Warris v. Pi- 
tambur Sen (2) that the case in the Weekly 
Reporter was a clear authority for the view 
that “the lien of the attaching creditor dated 
from theattachment and was not destroyed or 
affected by the order of release which was in 
effect set aside by the decree.” This point was 
again considered and these cases were followed 
in Ram Ohandra Marwari v. Mudeshwar Singh 
(3). This view is also consistent with that taken 
by the Bombay High Court in Lalu Mulji 
Thakar v. Kashibai (4) and Bank of Upper India 
v. Sheo Prasad (5). We wonld note at the 
same time that fromthe commencement up to 
date there has been unbroken continuity in 
the efforts made by the decree-holder to 


obtain satisfaction of his decree. 
(15, 28 C. 829, (2). 21 W, R. 485, 
(8). 33 0 1158. 
(4), 10 B. 400. 
(5). (1897) A. W. N, 124, 
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The original purchaser Bhola Nath purchas- 
ed property at a time when it wns subject to 
an attachment order of a Civil Court and Ali 
Ahmad can hold no higher position 

This disposes of the remaining pleas taken 
in appeal. The appeal is dismissed with. 


costs including fees in this Court on tho, 


iedee fora mortgage debt and, in execution, sells 


higher scale. 
Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
First Orr ArPRALU No. 27 or 1907. 
January 15, 1909, 
Present :—Mr. Lucas, J. C. and Mr. Crouch, 
À. J. O. 
WADERO SUMAR valad WADERO RAHIM- 
DINO—PLAINTIFF— APPELLANT ` 
versus 
SAJANMAL valad JROMAL AND OTHER8S— 


DEFENDANTS—-RESPONDENTS. 

Mortgage—Redemption—-Mortgagee puichasing mort- 
guged property ım execution of money-decree-—Mo t- 
gagor’s right to sedeem, whether subsiats— on tgagee 
when to be deemed trustec-——Constructive fraud—Estop- 
pel—Ifortgagor withdrawing balance of purchase 
money——Res judicata—Mortgager approbating sale m 
subsequent suit to enforce mortgage. 

A mortgagee had the mortgaged property sold 
in execution of his money-decree and purchased 
it himself. The balance of the purchaso-money 
in excoss of the decretal amount was depomted by 
the mortgagee, and withdrawn by the mortgagor 
In a subsequent soit brought by the mortgagee 
against the mortgagor, the latter approbated the 
sale and claimed relief on the strength of it. Tho 
present suit was brought for redemption of the mort- 


agec. 

s Held, (per Lucas, J. C) that, by the principle of 
rea judicata, the mortgagor was estopped from 
claiming the right of redemption. 

A mortgagee who puts up the mortgaged property 
to sale in execution of a money-decree and himself 
purchases the equity of redemption cannot thereby 
avoid the habihty to be redeemed, even though 
the sale of the equity of redemption hnas been 
duly confirmed by tho Court. Such a sale is 
nugatory and cannot stand in the way of the mortgage 
redeeming. 

Bhuggobutty Dossee v. Shamachurn Bose, 1 O. 337, 
Martand v Dhondo, 22 B. 024, followed. 

Mayan Pathuti v. Pakuran, 22 M. 847, Erusappa v, 
Commercial and Land Mortgage Bank, Ld, 28 M 877, 
Khiaraymal v Daim, 32 0. 296, P.C, 'Azhutosh Sikdar v 
Beharı Lal, 35 C. 61, referred to. 

(Per Crouch, A, IC) 

In Sind, where section 99 of tho Transfer of Proper- 
ty Act is not in force, n sale in contravention of the 
equitable principle embodied therein can be nothing 
more than an irregularity, andis good until set 
aside. 

Khiarajmal vy Damm, 32 C. 298, P. ©.. Ashutosh 
Sikdar y, Behart Lal, 85 O. 61, followed, 
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The only ground on which the mortgagor can claim 
refemption, without getting the sale first gset aside, 
is tho #hebry that the purchaser of the oquity of 
redemption isa trustee for him. The mortgagor 
must prove that the mortgagee purchased the 
equity of redemption by mean# which amount to 
waking an unfair advantage of his position, that 
is, Ye was guilty of constructive fraud. 
+. Where a mortgagee obtains an ordinary money- 


the, mortgaged property and himself purchases it, 
' without obtaining the permismon of the Court to 
do so, he holds the property subject to redemption. 
8. AL Kamini v Ramlocham,6 B LR p. 450, follow- 
ed. Ashutosh Sthdar v Beharı Lal, 35 C 61 at p. 76, 
Mahabir v. Macnaghton, 16 O. 682, at p. 692, refer- 
red to. 

A mortgagee, advancing other moneys to his 
mortgagor on personal socurity only, is under no 
express -or implied promise not to enforce all tho 
legal remedies open to him in seeking repayment. 

If he purchases the mortgaged property under 
circumstances which negative any presumption that 
ho has taken unfair advantage of -his position, tho 
gale is good. 

- The mortgagor has no right to redeem when the 
mortgagee has purchased the mortgaged property 
in execution of a moncy-decree, after duly obtain- 
ing the permission of the Court, and is not guilty 
of any conduct amounting to constructive fraud 
in connection with the sale and purchase 

Tho „right to redeem 18 a right that the mort- 
gagor can waive or release, and he may by his con- 
duct be estopped from claiming it Ashutosh v. Behari 
Lal, 35 0 61 at pp. 78,79, reed upon. In the present 
case the right to redeem must he treated as res 
judicata and the mortgagor was now estopped from 
claiming the right owmg to the acceptance of the 
balance of the purchase money. 

Appeal against the decision ofthe First 
Class Subordinate Judge, Sukkur. 

Mr. Lalchand Hasomal, for the Appellant. 

Mr. Lalchand Chuharmal, for the Respond- 
ents 2 to 6. - 


Judgment, 


Lucas, J. O.—This is an appeal from a 
decree of the Ist Class Subordinate Judge 
of Sukkur, dismissing appellant’s snit for 
redemption. The facts of the case of the 
previous litigation between the parties have 
been fully set forth in the judgment of the 
lower Court. 

Mr. Lalchand Hasomal on behalf of the 
appellant contends that, although the re- 
spondents bought part of the property pre- 
viously mortgaged to them in exetntion of 
a money decree obtained by them against 
the mortgagor, and although the mortgagee 
was allowed to bid at the sale and this 
sale was confirmed by, the Court, the 
mortgagor’s right of redelmption in respect 
of the property so sold has nøt been lost. 
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The equitable principles applying to the 
rights ofa mortgagor in a case like hie were 
stated (before the passing of the Transfer 
of Property Act) by Garth, O. J., in Bhug- 
gobuity Dossee v. Shamachurn Bose (D. “His 
Lordship says at page 353: 
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of the time and oppoftunities which the law 
allows to a mortgagor for redemption.” 
In Khiarajmal v. Daim (5), their Lordships 
of the Privy Council remarked as follows :— 
‘Their Lordships throw no doubt on the 


‘We are of: principle which has been acted on in many 


opinion that a mortgagee is not entitled’ ‘bys aken in India that a mortgagee cannot, by 
means of a money-decree obtained oni “udbtaining a money-decree for the mortgage 


collateral security, suchas abond or coverant, 
to obtain a sale of the equity of redemption 
separately because by so doing he would 
deprive the mortgagor of the privilege 
which, upon the principle of considering the 
estate asa pledge, a Court of Equity always 
accords to a mortgagor, namely, a fair allow- 
ance of time to enable him to discharge the 
debt and recover the estate. The principle 
is®an equitable incident of the contract of 
mortgage, and it would be inequitable to 
permit the mortgagee to evade it; to 
do that cireuitously which he conld 
not do directly.” Section 99 of the Trans- 
fer of Property Act merely embodies these 
principles. 

In Martand Balkrshina Bhat v. Dhondo 
Damodar Kulkant (2), Garth, ©. J.S 
interpretation of the law was referred to 
with approval by Farran, C. J., who, after 
quoting: the foregoing passage, went on to 
say : In this view the sale is nugatory, 
not by the provisions, of section 294 of the 
Code (though permission granted under that 


*sevtion to bid might have validated the 


purchase), but by the impossibility of a mort- 
gagee by such sales and purchases as these 
freeing himself from the liability to be 
redeemed.” 

In Mayan Pathuti v. Pakurun (3), Sub- 
ramania Ayyar, J., in the course of his judg- 
ment, remarked “ for, notwithstanding the 
confirmation, it may be that the sale cannot 
affect the rights of the appellants (to redeem) 
owing to the impossibility of the respondent 
as mortagagee freeing himself by such a sale 
and purchase from the liability to be redeemed. 

In Hrusappa Mudaliar v. The Oommer. 


‘ial and Land Mortgage Bank Ltd, (4), their 


Lordships remarked (p. 883) : “ What con- 
stitutes the substantial advantage which 
wounjd be gained by the mortgagee by the 
substantial losa to the mortagor, in our 
opinion, is the fact that the mortgagor would 
be deprived’ of the right of redemption and 

Q) 10.887. Ð` (29) 22B. 624, 

(3) 22 M. 347. “ (4) 28 M, 377, 


-debt and selling the equity of redemption 


in executiop, relieve himself of his obligation 
as mortgagee or deprive the mortgagor of his 
right toredeem on accounts taken and with 
the other safeguards usual in a suit on the 
mortgage.” 

In Ashutosh Sthdarv. Behari Lal Kirtania (6), 
a Divisional Bench referred the following 
questions toa Full Bench of the High Court:— 
“ (1) Whether, when a sale has been heldin 
contravention of the provisions of section 99, 
Transfer of Property Act, the sale is a nullity 
or an irregular and voidable sale P 

(2) Whether the right of redemption of 
the mortgagor is or is not affected by such 
sale P” 

Rampini, Acting Chief Justice, (p. 66), 
answered the first question as follows :— 

“I think we must, after the expression of 
opinion of their Lordships of the Privy 
Council in Khiarajmal v. Daim (5), reply that 
a sale held in contravention of the provisions 
of section 99, Transfer of Property Act, is 
not a nullity, but an irregular and voidable 
sale. In my opinion, such a sale can be 
avoided before confirmation of sale by an 
application under section 244, Civil Procedure 
Code, without its being necessary for the 
applicant to show more than that the provi- 
sions of the Transfer of Property Act have 
been contravened. But, after confirmation, 
the sale can only be avoided by an applica- 
tion under section 244, provided that the 
applicant proves that, owing to fraud or 
other reasons, he was kept in ignorance 
of the sale proceedings preliminary to the 
sale.” 

The second question wasnot answered by 
the Acting Chief Justice. Mukerji, J., who 
delivered an exhaustive judgment, in which 
all previous authorities have been reviewed, 
gave the same answer as Rampini, Acting 
Chief Justice, to the first question, 

He, too, refrained from giving a direct 
answer to the second question, but he hag 
incidentally discussed the point raised by 

(5) 32 0, 298. (6) 85 O. 61, 
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it (p. 79). After referring to the case of 
Khiarajmal v, Daim (5), he goes on to 
gay: | Their Lordships ruled that the sale 
could not be treated as a nullity, but the 
‘mortgagees had not acquired an irredeem- 
able title ..., lf the sale is 
meroly voidable de „it is not 
easy to perceive how the mortgagor can 
exercise the right of redemption till the 
sale has been set aside. .. .@ Tt is 
not necessary for our present purpose to 
pursne this line of enquiry farther, which 
can properly avise only in a suit for redemp- 
tion; but I observe that in Muthu v. 
Karuppan (7), the learned Judges of the 
Madras High Court have held that, when 
the purchaser happens to be not the mort- 
gagee, but astranger, the only course open 
to the mortgagor is to have the sale set 
aside, and he cannot maintain an action for 
redemption as against the mortgagee and 
the purchaser at the execution sale. In 
such a case ifthe sale is not reversed, it is 
the purchaser who becomes the owner of the 
equity of redemption and who world be entitl- 
ed toredeem the mortgage.” 

For the purposes of this appeal, it is to 
be regretted that the learned Judges of the 
Full Bench of the Calentta High Court 
did not see their way to answer the second 
question * referred to them. But, after a 
careful consideration of all the authorities, 
it seems to me that the mortgagee who puts 
up the mortgage property to sale in execution 
‘of a money decree and himself purchases the 
equity of redemption cannot thereby avoid 
the liability to be redeemed, even though 
‘the sale of the equity of redemption has been 

- duly confirmed by the Court. 

As stated by Farran, C. J., “the sale is 
nugatory owing to the impossibility of a 
mortgagee by such sales and purchases freeing 
himself from his liability to be redeemed.” 

I do not consider that the word nugatory 
as here used is the equivalent of “ void,” but 
I hold that it means nothing more than that 
the sale cannot stand in the way of the mort- 
gagor redeeming. The caselincidentally! refer- 
red to by Mukerji, J., where a stranger pur- 
chases the equity of redemption put up to sale 
by a mortgagee, is widely different from that 
of the mortgagee purchasing himself. Ifa 
stranger purchases, the mortgagee is still 
liable to be redeemed, and if the mortgagor 

(7) 17 ML, J. 163; 80 M. 313, 
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does not geo dit to set aside the sgle before 
it is"c@nfirmed it seems clear ihat he has 
no interest left in the property which could 
keep alive his right to redeem. What the 
authorities seem to say is that a mortgagee 
by circaitous means shall not be allowed to 
relieve himself of the lialnlity to have his 
mortgage redeemed. In this view of the 
law, the sale, if not set aside, would be 
valid and binding on the mortgagor if the 
purchaser be a stranger, butcould not stand 
in the mortgagor’s way ifthe purchaser be 
the morlgagee himself. If, then, the only 
previous litigation between the parties had 


“been the snitin which the equity of redemp- 


tion was purchased by the mortgagee and 
the suit for partition and possession of the 
property so purchased, I should be inclined 


‘to hold that the moftgagor had not lost his 


right to redeem. 

But there’ is another suit which has been 
alluded to by the’ Lower Court and which, 
in my opinion, completely bars the present 
sulit. 

I allude to Sui No. 41 of 1896, in which 
the respondents in this appeal sued the ap- 
pellant on their original mortgage. 

In his written statement in that suit, the 
appellant urged that ` plaintiffs have no 


‘right of action, and the suit should be dis- 


missed as plaintiffs got a portion of the 
mortgaged land sold in execution of decreo, 
No. 2203 of 1893 and purchased through 
Sajandas, with liability to pay the mortgage 
debt, and the properly sold is worth more 
than Rs. 10,000. 1fthe sunit be not dismissed 
on that ground, the decretal debt should first 
be discharged fromthe property sold in exe- 
cution and not from other lands.” The decree 
of the Assistant Judge was virtually as prayed 
for by the appellant. 

The amount found due on the mortgage 
was to be recovered by sale of the property 
already sold, unless the purchasers under that 
sale (the respondents themselves) redeemed 
the property within 6 months. If the said 
property proved insufficient to realize the 
former purchase money and thee decretal 
debt, the decree-holders could sell the remain- 
ing mortgaged land. . 

The result of this was that the mortgagees 
were given an alternatiye either to redeem 
the mortgage, and thereby, become full owners 
of the land already purch , or to satisfy . 
the decretal debt first ont of that land and 
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afterwards out of tho other Jand includédein 
the mortgage. 

This decree, standing alone, appears -to 
ignore Sumas eights, but it is practically 
what heasked forhimself Hedid not appeal 
against it and, in my opinion, his right of 
redemption was thereby finally lost. [ 
fail to see how he can now claim a right to 
redeem when that right has already been 
decreed to others in a suit to which be was 
himselfa party. lt does not seem that any 
serious attempt has been made by the vre- 
spondents to execule this decree, bub both in 
the Lower Court and in this Court they have 
expressed their williugness to take the land 
in dispute in Fall satisfaction of all their claims 
against the appellant, which is practically 
Blecting to abide by the former of the two 
alternatives already alluded to. 

I would dismiss this appeal with costs. 

Orogca, A. J. C.—I[ concur in the order 
proposed by the learned Judicial Commis- 
sioner, though I am not in accord with him 
in his finding that the appellants did not 
lose their right of redemption by the sale. 
There are two questions involved in this 
appeal— 

(1) Ave plaintiffs-appellants entitled to 
redeem the property P 

(2) Are they ingan previous proceed- 
ings P 

The facts of Re case may be briefly stated 
as follows :— 

In May 1888, plaintiffs mortgaged certain 
property to defendanis for Rs. 4,000. In 
March 1890, they passed a second mort- 
gage on the same property to secure unpaid 
arrears due under the first deed. In 1892, 
the mortgagees sued under the second deed. 
to recover Rs. 3,030, praying for sale of the 
property subject to the first mortgage. The 
matter was referred to arbitration, with the 
result that an ordinary money decree was 

` passed for Rs. 2,708. 

In execution of this decree, the mortgaged 
property was put up for sale subject to the 
first mortgage. The mortgagees duly ap- 


plied éor, and obtained, leave to bid at the, 


auction. 

The sale was held in October 1895 and a 
portion only of the property was sold, it 
being knocked down to the mortgagees for 
Rs. 5,669-3-11. ‘After the sale, an applica 
tion to set it side was made under section 
311 by the mortgagor; this was rejected, 
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and the certificate confirming the sale 
was granted on the 26th February 1896. 
The mortgagee paid into Court the whole 
amount of the purchase money, and the ba- 
lance thereof after discharging the decree 
and satisfying an attachment subsequently, 
made under another decree, such balance, 
amounting io Rs. 1,872-8-11, was paid to and 
accepted by the mortgagor. Symbolical 
possession@ of the property was given in June 
1895. Some time in 1896, the mortgagee 
sued on his first mortgage deed, asking for 
sale of the portion of the property not sold. 
lt was held, however, that, as the portion 
purchased by him had been- sold subject to 
the whole mortgage, he must have recourse 
to that porlion first. In that suit the defend- 
ant did not contest the validity of the sale, 
but contended that the portion of the pro- 
perly purchased by the mortgagee should 
bear the whole burden of the mortgage. 
By upholding the sale, he succeeded in pro- 
tecting the rest of the mortgaged property. 
In 190), the mortgagees filed a suit to recover 
by partition the share purchased by, them, 
and a deciee was granted. Plaintiffs now sue 
(Sait No. 5 of 1£05) for redemption. 


It is clear from the terms of section 99, 
Transfer of Property Act, that, if a judgment- 
creditor seeks to attach and sell his debtor's 
equity of redemption in Any property mort- 
gaged to him, the Court should permit the 
attachment, but should not allow a sale to 
take place except in the course of an ordinary 
morigage snit. 


But, if there be a sale in contravention of 
the terms of this section, the sale is not, 
therefore, a nullity ; it is merely an irregu- 
larity, and may be set aside if the proper 
procedure be followed within the time allowed 


by the law. See Ehiarajmal v. Daim (5) 
and Ashutosh Nikdar v. Behari Lal Kirtania 
(6), pp. 71-77. 


It follows that, in Sind, where section 99, 
Transfer of Property Act, is not in force, a 
sale in contravention ofthe equitable principle 
embodied therein can be nothing more than 
an irregularity, and is good until set aside. 

Where an equity of redemption has been 
sold at a Court rale, and such sale is nota 
nullity, a mortgagor can claim redemption, 
without getting the sale first set aside, only 
on the theory that the purchaser of the 
equity of redemption isa trustee for him. 
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There is no other theory on which the right 
could; under such. circumstances, be exercised. 

Under section 88, Indian Trasts Act, if 
any person, bound in a fiduciary capacity to 
protect the interests of another person, by 
availing himself of his character, gains for 
himself any.pecuniary advantage, he must 
hold for the benefit of such other person 
the advantage so gained. 

The principle embodied in this section 
is one that has long been recognized in 
the English Courts of Equity, and is treat- 
ed in text-books under the head of Construc- 
tive Fraud. 

Whenever, therefore, a mortgagee, when 
holding a fiduciary position towards the 
mortgagor, becomes the purchaser of the 
equity of redemption by means which amount 
to taking an unfair advantage of his position 
as mortgagee, he holds the property subject 
to redemption, 

A mortgagee, not being in poasession, is 
not, under ordinary circumstances, a trustee 
for his mortgagor. It is only when he is 
exercising his right as mortgagee to sell, 
or otherwise deal with, the propeity that 
he enters into fiduciary relations towards 
him, A person is guilty of constructive 
fraud only when he betrays confidence of 
some kind. The mortgagee is presumed to 
be undera promise not to sell the property 
without giving the mortgagor a reasonable 
opportunity of redeeming. He may be said 
to betray the confidence reposed in him 
when he uses his position as mortgagee to 
force an immediate sale, unless there are 
circumstances negativing the presumption 
that he has used power unconscientiously. 

Where, therefore, a mortgagee obtains an 
ordinary money decree fora mortgage debt 
and, in execution, sells the mortgaged pro- 
perty and himself purchases it, without 
obtaining the permission of the Court to 
do so, he holds the property subject to 
redemption. This was decided in the old 
case of S. M. Kamini Debi v. Ramlochan 
Sirkar (8), approved in Ashutosh Stkdar v 
Behari Lal Kivtania (6), p. 76, which deci- 
sion must be read with the remarks of their 
Lordships of the Privy Council in Mahabir 
Pershad Singh v. Macnaghten (9). 

Ib is to be noted that, when the case 
of S. M.Kamint Debi v. Ramlochan Sirkar (8) 


(8) 5 B. L. B. pp. 450, 459, 460 & 461, 
9) 16 C. 682, p. 692, 
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wag®before the original Court, relief was 
given on the express ground that t&e con- 
duct of the mortgagee had been fraudulent 
and oppressive. The appeal Court went 
further and practically held that fraud might 
be presumed when a mortgagee purchased 
an equity of redemption sold in execution 
of a money decree obtained by a mortgageo 
to enforce payment of any portion of the 
debt secured by the mortgage. The Privy 
Council in the case of Mahabir Pershad 
Singh v. Macnaghten (9) approved the deci- 
sion only on the assumption that no per- 
mission to purchase had been obtained from 
the Court. 

But if a mortgagee advance other moneys 
to his mortgagor on personal secumty only, 
he is under no express or implied promise 
not to enforce all the legal remedies open 
to him in seeking re-payment. If he obtain 
a decree, attach the mortgaged property 
in execution and have it put up for sale, 
he is, in no way, misusing his position as 
mortgagee ; he is not using the position at all. 
And if, with or without obtaining permission 
to bid, he attend the Court-sale and become 
the purolinsėr, he is, again, making no use 
of his position as mortgagee ; for anyone 
can bid. Hence, the mortgagor cannot hold 
him liable as trustee, though he may be 
able to have the sale set aside on the ground 
that a judgment-creditor cannot purchase 
without leave ofthe Court. On this point see 
Dharanikota. Venkayya v. Budharaza Surayya 
(10). In Khiarajmal v. Daim (5), Batty, J. , had 
enunciated the principle that “ a mortgagee 
cannot acquire the equity of redemption 
directly or indirectly by purchase at a Court- 
sale except by a suit bronght on a mortgage.” 
Their Lordships pointed out, however, that 
this was ~“ a misapplication of a sound prin- 
ciple of equity,” and thoy restated the 
principle, limiting its application to the case 
where a mortgagee obtains a money decree 
for the mortgage debt and takes the equity 
of redemption in execution. Khiaragmal v. 
Daim (5). In Martand v. Dhondo (2) the 
mortgngee attached the mortgaged property 
in execution of an ordinary money decree 
and, without notifying ordisclosing his mort- 
gage lien, caused the property to be put up 
for sale, and, without obtaining leave to bid, 
purchased the same, insthe tame of his 
servants and dependents, at = under value, 

ao) 80 Ai. 862, a 364. 
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It was held by Farran, Q J., 
waa impossible to say that the mortgagee did 
not avail himself of his position to obtain an 
undue advantagg in the purchase, or otherwise 
act mala fide.” * * ® that the sale “ was 
rendered nugatory not by the provisions of 
- section 294 of the Code (though permission 
granted under that section to bid might have 
validated the purchase), but by the impossi- 
bility of a mortgagee by such sales and 
purchases as these freeing himself of 4 
liability to be redeemed.” But, as shortly 
after admitted by the learned Chief Justice 
in Hussein v. Shankargint Guru Shambugiri (11), 
this: cabe went as far it was possible to “go. 
Atthe most, it is an authority for holding 
that, even where the property has been sold 
M executionof an ordinary money-decree, there 
may be circomstances that will justify tho 
Court in holding that the mortgagee has, 
otherwise, brought himself within the terms of 
section, 88, Indian Trusts Act. 

A mortgagee is, ordinarily, under no dis- 
ability to purchase the equity of redemption 
from his mortgagor. If he purchase it under 
circumstances which negative any presump- 
tion that he has taken an unfair advantage 
of his position, the sale is good. Hence, 
iia mortgagee take the precaution of obtain- 
ing the permission of the Court before he 
purchase the equity of redemption in a sale 
held in execution of a money decree, even 
though passed in respect of the mortgage 
debt, he cannot be held guilty of construc- 
tive fraud, unless there be other circum- 
stances constituting it, and hence does not 
take the property subject to redemption, 
Muhabir Pershad Singh v. Macnaghton (9) aud 
Gunga Pershad v. Jawahir Singh (12). 

In this case. I would hold appellants 
had no right to redeem on the ground that 
the mortgagees duly obtained the permission 
to purchase and were not guilty of any con- 
duct amounting to constructive fraud in con- 
nection with the sale and purchase, 

Further, the right to redeem is a right that 
the mortgagor can waive or release. He may 
by hiseconduct be estopped from claiming it. 
See Ashutosh Sikdar v. Beharilal Kirtania 
(6)epp. 78,79. 

In the present case, the appellants not 
only did not contest the right of the mort- 
gagees to purchase, on the ground that 


(11) 23 B. 119. ajo G4? 
pd tae oy 
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they were mortgagees, at any time before 
confirmation, but actually accepted and re- 
tained a considerable portion of the purchase 
money. This acceptance of the money is, 
in my opinion, sufficient to create an estoppel. 
Farther, in the suit filed on the first mort- 
gage, they approbated the sale, regarded as 
an adverse transaction, and claimed relief 
on the strength of it. They are now clearly 
debarred from reprobating the sale as 
a transaction betwcen independent persons. 
The mortgagor has none of the special privi- 
leges of a cestui que trust, unless the mort- 
gagee has put himself in the position of a 
trustee by misusing his power; and the 
Court cannot presume any such misuse. 
The fact has to be established by the mort- 
gagor, and, in the process, he is bound by all 
the ordinary rules of procedure and evidence. 

The mere fact that a mortgagee purchases 
the equity of redemption at a sale in execution 
ofa decree obtained by a third party cannot, in 
my opinion, constitute him atrustee. In the 
case of Erusappa Mudaliar v. The Commercicl 
and Land Mortguge Bank, Ltd.(4), the contrary 
was held, but this case waa expressly dis- 
sented from in Sesha Ayyar v. Krishna 
Ayyangar (18), and cannot, in my opinion, 
be upheld. For the mortgagor, inany case, 
loses his right of redemption through the 
action of the Conrt-sale, for which the 
mortgagee isin no way responsible, and it 
makes no difference to the mortgagor, so ` 
far as the actual sale is concerned. whether 
the mortgagee or a stranger becomes the 
purchaser. See the remarks of Sir J. W. 
Colville in Raja Kishen Datt v. Raja Mumtaz 
Ali Khan (14), 

Where the purchaser is a third person, 
buying bona fide at an execution sale held’ 
at the instance of the mortgagee, there can, 
be no question of his holding as trustee, 
and there can be no right of redemption 
against him, though the sale may, possibly, 
be voidable. See Izhuvan Raman's son Muthu 
v. Izhuvan Chathu's son Karuppan (15) and 
Husein v. Shankargiri (11), 

I can find nothing in the conduct of the 
mortgagees in this case which could be fairly 
considered to constitute constructive fraud. 
The decree under which they sold was in 
terms of an arbitration award ; the existence 

a 24 M. 96. 4 

(14) 5 0. 198, p 211, P. O. 

(16) 30 M. 813; 17 M. L, J. 163. 
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of the first mortgage was disclosed, and the 
sale was made subject to it; permission to 
bid was duly sought and obtained ; it was 
objected: at the time that the price at which 
the property was knocked down was under- 
value, but this point was disposed of by 
the Court and sale was upheld. There was no 
deceit practised, no oppressive use cf power. 
1 consider, therefore, that there is no ground 
for holding that the mortgagors reteined their 
right of redemption after the purchase of the 
equity by the mortgagees. 

As above stated, I would also hold that 
appellants are estopped from now alleging 
that the sale was not valid as a transaction 
between independent parties. 

With regard to the second point inissue, 
I fully concur with the learned Judicial Com- 
missioner in holding that the question of 
appellants’ right to redeem must be treated 
as res judicata. Appellants could and should 
have made it a ground of defence in the suit 
on.the first mortgage. 

I would, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
' COURT. 
Ortara Crvm Sorr No. 270 or 1908. 
January 18, 1909. ` 
Present :—Mr. Pratt, A. J. ©. 
UMAR AND OTHERS—- PLAINTIFFS 
tersus 

KEWALMAL AND OTHERS-—-DRFENDANTS. 

Injunction. Perpetual, grant of, to abate nuisance— 
Nuisance from smoke—-Measure of damages for past 
injury—Permanent mjury—Injury to reversion in case 
of premises occupied by tenanta —Sugqgestions as to manner 
ofabating nuisance no part of Court's duty—Power to sue. 

Ina suit for injunction, the Courts in India have 
a discretion to refuse an injunction, but this discretion 
is only exercised when there is no substantial damage 
to the plaintuf. 

Holland v. Worley, 28 Ch. D. 578, Dhunnbhoy v. 
Lisboa, 13 B. 262, Ghanasham Nilkant v. Moroba,18 B. 
474, Sultan Nawaz v. Rustomj., 20 B 704, referred to. 

But whero the smoke coming ont of defendant's 
mill causes snbstantial damage to plaintifi’s property, 
an injunction will not be refused on the ground 
that the mill had beenworking for some years beforo 
plaintiff’s shops were erected. When a porson occupies 
a house, he does so with all the mghts which the 
Jaw affords, and one of them 18 a right to wholesome 
air. Blissy Hall, 44 R. R. 697, relied upon, 

The proper measure of damages for injury already 
done to property by a smoke nuisance is merely the 
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of t 
expgre that would be incurred to restore the pro- 
perty to q clpan, habitable condition. ° 

A smoko nuisance is not a permanent injury and 
additional damages cannot be claimed, even if it be 
shown that pliiutif’a tenants hag given notice to 
quit aud that the property would sell for less, 
unless the nnisance had actually caused the tenants 
to depart The law assumes that the tenant would 
not pay less rentas he can himself get full com- 
pensation for the ifjury 

Simpson v. Savage, 10. B.N B. 847 ; Mumford 
v. Orford and Worcester Railway, 1 H. & N. 34, Bell v. 
Midland Railway, 10 C. B. N. S. 287, referred to 

Where tenants have not actually quitted the pro- 
mises, the only injury possible to the reversion is 
that the smoke nuisance might become a prescriptive 
right. Clump yv. Lambert, L. R. 3 Eq. 399 at p. 413, 
referred to 4 

In such a case it is sufficient to grant plaintiff 
nominal damages and a declaration that the discharge 
of smoke over his property is not done “ as of right” 

It isno partof the duty of the Court to make 
suggestions as to the manner in which the nuisance 
may be abated. All the Court has to do is to say 
that tho nuisance shall cease. Attorney-General v, 


Colney Hatch Lunatic Asylum, L. B.4 Ch App. 146,. 


referred to. 

The Court may, however, suspend the operation 
of the injunction for a reasonable time, if the defend- 
ant satisfies it that he is making such alteration in 
the mill as will have the effect of abating the 
nuisance. | 


Mr. Elphinston, for the Plaintiffs. 

Mr. Wadhumal, for the Defendants. 

Judgnieat.—Plaintiff Umar sued as owner 
of two buildings, one situate in plot 27, 
survey sheet A-29, and the other in plot 71, 
survey sheet A-22, alleging that the defend- 
ant’s mill to the west of the said buildings isa 
nuisance © as the smoke, sparks and chaf of 
the said mill directly flies into the premises of 
the plaintiffand has rendered the same unin- 
habitable.” 

The plaint at first asked merely for a declar- 
ation that the mill was a nuisance and for an 
injunction to stop the working of the mill or 
otherwise to abate the nuisance. 

The plaint was then amended by the addi- 
tion of a claim for Rs. 2,000 as damages for 
the “loss and discomfort ” caused by the mill. 

The defendant denied that the mill was a 
nuisance ; pleaded that it had been working 
for 14 years, while plaintiff's building had 
been erected only 9 or 10 years agp; and 
urged that he had recently raised the height 
of the chimney and was ready to carry out any 
suggestions that the Court might make. 

The following issues were framed :— 

1. Is the suit as regatds the nuisance to 
the property not maintainalge by plaintiff 
Umar alone P 
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2. Is the milla nuisance to, the a and 
propertyeof the plaintiff ? 
3. Is the plaintiff entitled to an inundi 
either— 
(a) to stop tife working of the mill or 
(b) to abate the nuisance, and if so to 
what extent P 
5. To what damages, ifany, is the plain- 
if entitled ? 
The sanads of the two properities, exhibits 
7 and 8, are one in the name of Umar and 
the other in the name of Umar’s father. 
Umar, however, admits that his two brothers 
are co-owners with him and these two brothers 
were on his application joined hs co-plaintiffs. 
Tt was then apparent that the suit as regards 
the nuisance to the person of the plaintiffs 
wald be bad for misjoinder.. The plaintiff's 


pleader then elected to proceed only in regard. 


to the nuisance to the property. He desired 
to lead evidence as to the damage done to 


the goods in the shop and to the business of.. 
the plaintiff, but as there was no aver-. 


ment of such damage in the plaint and as 
the account books from whichsuch damage 
couldbe proved had not been filed in Court, 
I declined to receive the evidence, and the 
question of damages was, therefore, limited 
to the damage done to the buildings. 


That the mill isa nuisance has been con- 


clusively proved. The defendant after receiv- 
ing a notice from the plaintiff raised the 
height of the chimney of the mill some time 
in June or July 1908. But Dr. Kaka and 
Mr. Ghulam Ali Chagla, exhibits 1 and 2, 
who visited the plaintiff's premises after 
the raising of the height of the chimney, 
found them begrimed with smoke and covered 
with dust, soot and clinker deposited by 
the smoke from the defendants’ mill. To 
the same effect is the evidence of exhibits 
3, 4, 5 and 13, avitnesses for the plaintiff, and 
of exhibit 6, the plaintiff himself., There 
aretwo other mills in the locality, but all 
the evidence points to the smoke which 
affects plaintiffs’ premises being the smoke 
from the defendants’ mill. The mill is only 40 
paces from the plaintiffs’ house and to the west 
of it. The prevailing breezes in Karachi 
are west and south-west (exhibit 1), and 
the moke from defendant's mill blows 


straight on to plaintiffs’ house (exhibit 19), 


with the resu thak it looks as if it had 
been “ painted (exhibit 3). 
-Civil Surgeon, onel Baker, called as a 
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witness for the defefdant, admitted that 
plaintiffs’ house was blackened by smoke; 
Mr. 
Hughes, exhibit B, admits that he would con- 
sider the mill to a oertain extent a nuisance, 
and recommends a further heightening of the 
chimney and proper attention to the cleaning 
of the flues and tubes. In the face of these 
admissions, I place no reliance on the evidence 
of defendantg’ witnesses F and G that the mill 
is not.a nuisance. The defendant has showed 
that the chimneys of other mills in Karachi 
ave not so high as his. But what would be a 
sufficient height in one locality would not be 
a sufficient height in another. Evidence has 
also been called that defendant uses good coal 
{exhibits Œ and D). But the best coal will 
cause a smoke nuisance if the stoking is 
careless. The mill chimney emits -sparks, 
and there is reason to believe that at different. 
times before defendant's purchase of the mill 
theso sparks have caused fires (exhibits 6, 14, 

15 and 22), Mr. Somake’s report, exhibit 18, 

on the condition of plaintiffs’ premises makes 
it clear that the mill is anintolerable nuisance 
such as must seriously affect the utility of the 
premises asa place of residence, even after. 
every allowance is made for the charactér of 
the locality or the habits of the residents, 

Tt is urged by the defendant that his mill 
was working for some years before plaintiffs’ 
father built the shops in the main building in 
plot 27. But thisis no defence, for, as was 
said in Bliss v. Hall (1), “ plaintiff came to . 
the house he occupies with all the rights- 
which the common law affords, and one of 
them is a right to wholesome air.” 

As to the relief, there can be no doubt that 
the case is one for a perpetual injunction ag 
no damages would be an adequate compensa-- 
tion for the practical destruction of plaintiffs’, 
house as a place of residence, and also to, 
prevent multiplicity of suits, ‘for a fresh. 
cause of action arises from day to day as long. 
as the nuisance continues. It is urged for the 
defendant that tho Court has a discretion to 
refuse an injunction as the injury is slight and. 
that plaintiff has acquiesced in the nuisance., 
The discretion to refuse an injunction the 
Courts in India have in any case, and this is 
exercised when there is no substantial damage 
to the plaintiff. The rule laid down by 
Pearson, J., in Holland v. Worley (2) was, 

(1) 44 R. R. 697. 

(2) 26 Oh. D. 578. 
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followed in “Dhunjibhoy Cowasji Umrigor v. 
Lisboa (3) andin Ghanasham Nilkant Nadkarni 
v. Moroba (4), and approved in Sultan 
Nawas Jung v. Rustomji Nanabhai (5). But, 
having regard to the evidence already dis- 
cussed, it cannot be said that this is a case in 
which “the damage is not so serious that the 
properly might not still remain the plaintıff’s 
and be as substantially usefal to him as 
before.” The balance of convénience also 
inclines in plaintiff’s favour, for, while his 
property i is worth Rs. 15,000, "defendants’ mill 
is a temporary affair, purchased for Rs. 5,000. 
There has been no acquiescence by the plaint- 
iff, His father complained about the mill to-. 


the Collector 11 years ago and, as aresult of ~ 


his representation, there wasan abatement of 
the nuisance. He complained-himself td the 
former owner, Khtshal, and he said’ he’ was - 


~ giving up the mill, The mill was purchased - 


. by the presentowner only about seven.’ months 
before suit, andsafter his purchase théntijsance,. 
increased; the plaintiff then. complained; orally: 


; and by lawyers’ letters,- aad ' mas finally driven’ 


~ to file this suit. 

“In addition to the injusietign, the, plaintif, 
geeks damages for the injury - already déne to-: 
the property.’ He dccupies thé upper ` “fidor- 
and one shop downstairā* im “the “mein 
| building—plot No. 27, sheet- ox 29.2 The rest 
he has let to tetiants.’ As to. the premises-in 
his occupation, the has called evidence: that 
their letting value is depreciated. But these 
premises are not let, and the letting value 
will be restored as soon as the nuisance is 
stopped. The proper measure of damages as 
to them is merely the expense that would be 
incurred to restore the premises to a clean, 
habitable condition.. The total cost for the 
whole of the building would be Rs. 395 
(Somake’s report, exhibit 18). The premises 
occupied by the plaintiff are 50-11 0ths of the 
whole building, exhibit 17. The cost in 
regard to these premises would, therefore, be 
‘about Rs. 180. Plaintiff also claims damages 
jn respect of the rest of the premises which 
are in the occupation of tenants. He called 
evidence that these premises are let for a less 
sum than would have been realized but for 
the nuisance. Butas these premises were all 
Jet before the date specified as the cause of 
action, it is not easy to see how this evidence 
js relevant. There is clear authority that a 


( 13 B. 252 (4) 18 B. 474, 
(5) 20 B. 704, 
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smoke nuisance, is nota permanent injury and 
that fhe reversioner cannot claim damages, 


even if it be shown that the tenants had 
given notice to quit and that the property 
would sell for less. Simpson v. Savage (6) 
and Mumford v. The Oxford’ and Worcester 
Railway Co. (7). The law assumes the tenant 
would not pay less rent as he can get full 
compensation for injury. In Bell v. The 
Midland Railway Co. (8), Willes, J., express- 
ed an opinion that an act which caused 
tenants to depart would be a permanent 
injury to the inheritance and therefore 
actionable by the reversioner. The plaintiff, 
however, has not shown that any of his 
tenants have actually given up their shops 
on account of‘the nuisance. No doubt if there 
is an injury to the reversion, the plaintiff nfiy 
prove it, But there- can be no such injury, 
-for the mill bailding itself is not a nuisance, 
‘but the use of the mill” Before the reversion 
“comes into possession, ‘the mill building may 
“no longer -be used as a ‘mill, ov, owing to 
improved, stoking, the mill may no “longer be 
a nuisance: z5 

- THe only “injury” possible to “the reversion 
in thig case is. that the smoke nuisance might 


“begotne a ‘prescriptive right. Section 15, Ease- 


ments Act and Crump v. Lambert (9). The 
rooms are leased to tenants for short periods, 
less than three’ years, and, therefore, the time 
of ocevpation by the tenants would not be, 
excluded from the 20-years’ prescriptive. 
period, section 16, Easements Act. It is 
therefore necessary ‘for plaintiff to obtain a 
declaration-that the discharge of smoke over 
his property’ isnot done “as of right.” For 
this injury, howeyer, nominal damages would 
suffice. I awardRs. 10. 

I make an injunction in terms similar to 
that granted in Waller v. Salfe (10). 

My finding on the issues therefore is— 

1. None necessary. 

2. In the affirmative. 


3. Injunction to abate the nuisance inc’ ` 


terms stated. 


4, Rs. 180 damages to property in occupa", d 
Wy 


tion of plaintif and Rs. 10 damages * fee 
the reversion. 
Judgment for plaintiff for Rs. 190 dw es, 


declaration that mill is a nuisance to the ee 


(8) 10. B. N. S. 347. (7) L H. and N. 34. 
(8) 10 0. B N.S. 287. “ g 

(9) L. R. 8 Eq. 399 at p. 419; 
183; 15 W. R. 417. 


(10) 4 Deg. & M 315. s 


L. T. 600; 17 L. T, 


wk 
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property stated in the plaint owned and party 
occupied? by the plaintiffs; perpdtufl in- 
‘junction to restrain the defendants from 
allowing smoke gnd-sparks to issue from 
‘their factory -sọ as to be n nuisance to the 
properties deséribed in the plaint of which 
the plaintiffs” are owners and partly 
occupiers. 

The defendants have offered in their 
written statement to carry out any sugges- 
tions that the Court might make. But it 
is no part of the duty of the Court towmake , 
such suggestions. All the Court has to do is 
to say that the, nuisance shall cease; 
Aitorney-Gensral v Colney Hatch Tnvjatic, 
Asylum (11). I shall, howevér, suspend the- 
operation of the injunction for a reasonable. ` 
tife, if the defendant satisfies me that he'is 
making such alterations’ jn the mill as will 
have the effect of abating the nuisance.’ 
Liberty to apply accordingly. , 

Defendant to 
except the institution ‘fee on the. 
damages. 


Train gr mus 


~a 


(LEH L. R. 40h App. 146, 
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Present :—Mr. Crouch, AJ... 
DAVID SASSOON AND no eee 


Ye 

PLAINTIFFS 7 

VETSUB Yay AT | 

EDULJI DINSHAW AND _ssionnes —D EFEND- 

ANTS. T ; 

Easement of light and aie Native of right—Right to 

free passage of wind not recognized—Dominant owner 

cannot by his act enlarge right acquired by gieserip-" 

tion—Right acquired for ordinary purposes of inhabit. 
ancy and busnesa. 

2 A right to the free passage of air is merely a, tight 

sato prevent the servient onner from causing material 


its: zE ‘discomfort to tho dominant owner by its obstruction. 


4 
5 


Ordindrily, it is a fair presumption that, when there 


pais sufficient adit for light, there is also a sufficient adit 


ia 


p Barrow v. Archer, 2 Hyde 125, p. 129, re- 
eine teriga to. © 

ae a oie e law does not recognize a right to the uninter- 
E 


„for, nir 


eT, A Bt eq passage of a current of wind. Barrow v, Archer, 
“es, ‘2 Hyde 125, Delhs and London Bank v Hem Lall Dutt, 


re 


v k 


“ was originally acqu 


14 C 839, referred to 

The extent of an censement and the mode of its en- 
joyment must be fixed with reference to the probable 
intention of the ies, and the purpose for which it 
d,an implied grant being al- 
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„exgess7 Ynesa promises dhè Mdelaod 
-$ “ewhich iheludé; idepe godown builé on the ex- 
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ways presumed. The dominant owner cannot create 
new rights in his favour by using the dominant 
heritage for extraordinary purposes. The right of 
easement must be such that it is reasonable to pre- 
sume that it was originally granted by tho servient 
owner, and has existed throughout the period of pre- 

scription. In the case of an easement of "light and air, 
the only right capable of being acquired isa right to 
sufficient light and air for the ordinary uses of inhn- 
bitancy atid business according to the ordinary no- 


tions of mankind, bayang regard to the locality and 
surroundings. @ 


Lazarus v Yra Photographic Company, L. R., 
2 Ch. 214, distinguished * 


Colls v. Home and; “Colonial Stores, (1904) L. B. 
“AC 179; 13 L. J-Ch: 484; 90 L „T. 687 ; 53 W. R. 30; 
201. L. R. 475, Ambler ¥! Gordon, (1905) 1K. B.417 ; 
74 L. J. K. B. 185 ; 92 L. T.96} 88 W. B 300; 21 T: 
L. R. 206 ; Jolly v. Eine, (1607). A. C. 1, 76 LJ. “Oh. 1, 
°95 L. T. 656 ; 23 T. L. R. 1, teferred to. 


Mr. Raymond ‘for the Plaintiffs. 
Mr.. Wadhuinal,, for the Defendants. 
Judgment: ‘Th, indterial. . portion of the 


judgment” necesary’ for, thé phurposes of this 
report is “na follows ENDA ah 


Plaintiffs are’ the owiers-of, éxtensive Dugi 
‘Road, Karachi, 


~ 
‘co an 


. treine. boutidary * of their property, and abuh; “= 
' ington defentlanta” lant: In this ‘godown are 
. windows. ande -20r apertures, in-bespeèt of 
“êrhieh plaintiffs: olain, “pir êasemdnt of light 
Ei ‘ait. | A djojilihe- “the” building, and on 
either Biden gf it, aro walls’ containing windows 
overlooking “afendanta’ premises, and, in re- 
spect.o these,” also, an easerfient is claimed: 
Plai s also tlaim-an easement in respect 
of the ea¥és, of the. godown overhanging de- 
fendante’ “land. 

Defendants deny the easements, and dispute 
the claim to. relief. ma 

The following issues were settled :— 

1. -Have the plaintiffs and their prede- 
cessors in title enjoyed excess-of light and air 
thi gh tite 17 windows and 20 apertures as, 
Pane for 20 years ending within 
ars prioy.to suit P 








a 


or damages £ ? 

3. Have plaintiffs and their prededesiora 
in title énjoyed, as an easement, the projec- 
tion óf their eaves over defendants’ land for 
20 years ending within 2 years prior to suit ? 

4. To what relief, whether by injunction, 
damages or otherwise, are plaintiffs entitled P 

It was agreed, at the hearing, that the Court 
should decide the case as if the windows and 
apertures had been completely blocked by 


a 
Spas 


ray 


. Are plaintiffs entitled to any, and i 
80, hak relief ? .And whether by injunction $. cee 


x 
~ 

D 

v 





a 
x. 


by 


a 


$ 
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some permanent obstraction raised by defend- 
ants, and as if the eaves had also been cat’ 
off and the passage of rain-water on to de- 
fendants’ land permanently obstructed. 

My findings are as follows :— 

Issue 1. In the affirmative as regards the 
11 windows and 20 apertures in the godown ; 
in the negative as regards the 6 windows in 
the wall ontside the godown. 

Ts3ue 2. To no relief. -~ . 

“ Issue 3. In the affirmative, 
. Issue 4. To a dacree for Rs. 400. 

The godown in respect of which the ense- 
ments are claimed is a building 199 feet long 
and about 40 broad. The roof is of corru- 
gated iron, and is siipported by iron trusses 
which rest on walls 17 feet 6 inches high; it 
slopes downwards towards each side from a 
ridge which runs along the length of the build- 
ing. The front has a N.-N.-W. aspect; it is 
. „entirely open except that there are masonry 
pillurs supporting the roof and there are wood- 
en'shutters near the roof. The openings’ be- 
tween the pillars are about 17 feet high and 
7% feet broad (Ex. 26, line 14), and there are 
20 of them. The back wall, which looks on to 
defendants’ land, has a S.-S.-H..aspect. It 
contains 11 windows and 20 apertures. Each 
of the windows is 6 feet by 4. Six of them 
are only 1 foot 6 inches from the ground, 
the other 5 are about five feet 6 inches: 
The windows are all barred, and have 
wooden shutter. The 20 apertures are open 
spaces between the pillars, and immediately 
under the roof. They measure 7 feet 6 inches 
by 2 feet 6 inches. The eaves project about 
18 inches over defendants’ land. At the 
west end is a blank wall with a small aper- 
ture high up, -and at the east end there 
is a large archway. 

_ The godown was originally builtas a work- 
shop for Messrs. Mackenzie & Co., Engineers 
and Contractors, and the windows were in- 


' tended to give light to the machines which.’ 


. were placed opposite them. 4. 
+ * * + * 4 * * 


we 
* * * * * * $. 


I hold, therefore, that plaintiffs and their 
predecessors in title enjoyed access of, light 
and air through the 11 windows and 20 aper- 
tures as an easement for 20 years ending with- 
in 2 years prior to suit. 

The claim in respect of the 6 windows in 
the wall at either end of the godown has not 
been pressed, No ovidence bas been given 
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that these windows ever gave access of light. 
and aketo any building; they ar merely 
holes in a wall. I hold that no easement has 
been enjoyed iu respect of them. 


Tf the easement exist, what are the nature” 
and extent of the right which plaintiffs have ' 


as owners of the dominant tenement? Judg- 
ing by the claim put forward, plaintiffs seem 
to be under the impression that they have 
an absolute right to prevent defendants from 
interfering in any way whatsoever with the 
free access of hght and air through their 
windows. But sections 28 and 33 of the 
Indian Easements Act show that plaintiffs 
have, as owners of the dominant tenement. 
to which an easement of light and air attach-. 
es, nothing more than a right that defendants 
shall not, by obstructing the access of light 
and air, (1) materially diminish the value of 
the dominant heritage; (2) interfere material- 
ly with the physical comfort of the plaintiffs ; 
and (3) prevent them from carrying on their 
business in _the dominant - heritage as 


_ beneficially as formerly, It must bo. remem: 


bered that, historically;the right to prevent 
disturbance of an easement is the right to 
prevent one’s neighbour committing a nui- 


‘sance, and the foundation of the right of 


actiontis the substantial ddmage suffered. 
Many English cases have been cited by. the 

learned pleaders on both sides, and I have 

carefully referred to them all. But the law 


of easements in India is contained in a concise, * 


carefully worded Act, and if we wish to 
ascertain what the law actnally is, and not 


merely what it ought to be, the Act forms, 


a far better guide than English decisions. 

. Have plaintiffs succeeded in establishing 
that, by the obstruction of ihe access of light 
and air, they will suffer such damage as 
entitles them to relief? I will first consider 
the question of light. The godown was used 
for many years asa workshop, but is now 
used, according to the plaintiffs’ manager, 
Mr. Astell, for heaping seeds, cleaning wheat, 
seeds and wool, and, generally, for work in 
connection with grain. Throughout plaintiffs’ 
evidence, and the arguments adguced on 
behalf of plaintiffs, the point has been 
emphasised, over and over again, that the 
godown is used specially for cleaning seeds 
and that therein lies its special value. It has 
not been contended that there is any pro- 
bability of the building ae Ka used for an 
office, or a residence, or fo 


ny other purpose ` 


oS 


). 
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than that ofa merchant's godown. Bat the 
operation of seed-cleaning is not one that 
requires much light. Seed is cast into a 
cylinder made of perforated zinc; this is, 
revolved by means of a handle ; the dust flies 
out, and the seed falls to the ground and is 
carried away.- In the godown in question 
there is a brilliant light provided by 20 
openings of 17 feet 6 inches by 7 feet 6 
inches, and, in my opinion, these openings are 
sufficient to afford ample light for any purpose 
to which the godown is ever likely to be put. 
It cannot be seriously contended that 
substantial damage would be suffered through 
the diminution of the light, 

A right to the free passage of airis merely 
a night to prevent the servient owner from 
causing material discomfort to the dominant 
owner by its obstruction. Ordinarily, it is a 
fair presumption that, when there is a 
sufficient adit for light, there is also a sufficient 
adit for air. Seo Barrow v. Archer (1). A 
view of the godown in question is sufficient to 
convince any one that any number of men 
that are ever likely to be employed in the 
godown could work there in comfort, even if 


all the windows and apertures on the south- - 


east side were blocked up, provided that they 
were not engaged in an employment that 
fouled the atmosphere. The godown is really 
a covered shed, and to hold that men could 
not work in it unless the windows and 
apertures in suit were always open would be 
to hold that, in Karachi, coolies cannot work 
under conditions that the law recognizes as 
comfortable unless the south-west breeze bas 
free access to the place where they are 
engaged. All that Colonel Macleod, who was 
the medical expert called for plaintiffs, could 
say WAS; ‘ If there were no longer a through 
draught, the comfort of people working in a 
dusty atmosphere would certainly be affected. 
J, understand that clearing grain gives rise to 
clouds of dust ” (Exhibit 11, lines 18-15), In 


` his certificate, Exhibit 12, ‘the only ground 


upon which he bases his opinion that the 
closing of the windows would cause discomfort 
„is that tMe clouds of dust created by the 


SSS * cleaning would not be dispersed! No one has 


contenfled that, if there were no seed-cleaning, 
the supply of-air would not be sufficient. The 
case for the plaintiffs ds that they are entitled 
to all the air that has been accustomed to 
enter the window ring. the past 20 years ; 

(1) 2 Hyde 126, p. 129, ë s 
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that they are entitled to clean grain and seed 
in the godown, and do now actually clean it ; 
that, if the windows are blocked, the clouds 
of dust created in the process of grain- 
cleaning will not be dissipated, and they will 
not be able to clean as conveniently and cheap- 
ly as formerly, and will, consequently, not 
be able to a on their business so benefi- 
cially. 

Strictly analysed the claim of plaintiffs 
amounts to this. They propose to create a 
nuisance, by carrying on a process which 
results in clouds of dust issning almost con- 
tinuously into the atmosphere, and they ask 
that defendants may be prohibited from 
building on their land in order that a free 
breeze may blow across it into their windows 
and dissipate the dust. They are not praying 
that defendants may be prohibited from 
causing a nuisance, but that defendants may 
be compelled to co-operate with themselves ir 
causing one. Such a claim is not Bomoenied 
in law. 

Mr. Raymond was asked by the Court to 
give some idea as tothe distance from the 
windows within which defendants should be 
prohibited froth “building. He, however, re- 
fused to do so, contending that plaintiffs had a 
right to an injunction prohibiting defendants,. 
jn general terms, from so interfering with the 
passage of air to their windows as to prevent 
plaintiffs from carrying on their business as' 
beneficially as heretofore; that is to say, they 
seek such a decree that, in execution, they 
will be entitled to have pulled down any wall 
erected by defendants which obstructs in any 
way the force of the wind which they require 
for the dissipation of their dust. Now, the 
wind varies from the south-west to the north- 
east, and any high wall or building erected 
within a 100 feet, or even 100 yards, of the. 
windows would check the force of the wind. 
Judging by the experiment which the Court 
witnessed, a very strong wind is necessary 
to effectually disperse the appalling dust 
created by the process of seed-cleaning, if car- 
ried on under a covered roof. To give effec- 
tual relief to plaintiffs, ib. wonld be necessary 
to prohibit defendants from building on 
at least half their land—a large and 
very valuable plot in the middle of the 
business quarter. It is clear that plaintiffs 
are claiming a right which the law does not 
recognise, a right to the uninterrupted passage 
of a current of wind, See on-this point the 


* at 
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case of Barrow. v. Archer (I) and also The 
Delhi and London Bank v. Hem Lall Dutt (2). 
, Again, the use for’ which plaintilfs require 
this current of wind must be regarded, I con- 


sider, a8 an extraordinary use. 
* * + + * * * 


* + * * * * 

- There is no, evidence that seeds had ever 
been cleaned inside godowns ig the city of 
Karachi until plaintiffs recently: started the 
practice in the godown in question. 

. For the defendants, it is contended that the 
owners of the dominant tenement cannot 
increase the burden of the easement by 
putting their premises to a special use. For 
the plaintiffs, it is contended that they are 
entitled to all the air that bas been accustomed 
to pass through the windows during the 
last 20 years, and that they have a good claim 
to relief, if they can show that the blocking 
of the windows would prevent them from, 
carrying on their business in the same way as 
they have ‘during the last 2 or 3 years. 

But the extent of an, easemént and the mode 
of its enjoyment must be fixed with reference 
to the probable intention of the parties, and 
the purpose for which it was acquired. (See 
section 28 (8), Easements Act.) An implied 
grant has alwayato be presumed, and one can- 
not presume that the owner of the servient 
tenement intended to grant a right far in 
excess of what were required for the ordinary 

_ purposes of a workshop or godown in Karachi 
city. If the plaintiffs’ claim be good, then ib 
follows that the owner of any dominant 
tenement, by making some specinl use of the 
breeze a few days before his easement is 
disturbed, can suddenly enlarge his own right 
and greatly reduce the value of his neighbour's 
property. The right, if it exists at all, hag 
according to the presumption of law, existed 
from the commencement. and new rights 
cannot be created from day-to day byjthe mere 
act of the dominant owner. The right- must 
be such that it is reasonable to presume that 
it was originally granted by the ‘servient 
owner, and has existed throughout the period 
of prescription. Reliance was placed by the 
learned ,pleader for plaintiffs on the case of 
Lazarus v. The Artistice Photographic Company 
(3), where. it was held that a person who is in 
the present enjoyment of an access to his win- 

- dows of light for a special or extraordinary 


. (2) 14 0. 839. 
` (8) (1897) L, B, 2 Ch. 214, 
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purpoge, such ‘as taking photographic por- 
traits, may obtain an injunction against inter- 
ference with that access of light, even though, 
he may not have been in ful enjoy ment of it. 
for thut special or extraordinary purpose for the 
full statutory period of 20. years. But the 
user of the dominant tenement for the purposes, 
of a photographic studio was considered by 
the Court to be a reasonable use, and, if En-. 
glish law is to be considered at all, this case 
must be vead with the later cases of Colls v. 
Home and Célontal Stores, 
Ambler v. Gordon (5) and Jolly v. Kine (6), 


which make it clear that the only- right . 


capable of being acquired is a right to 
sufficient light for the ordinary uses of inhabi- 
tancy and business according to. the ordingry 
notions of mankind, having regard to the 
locality and surroundings. - 

Plaintiffs have endeavoured to show that 
the closing of the windows and apertures 
would diminish the value of the property, 
and also render it more expens:ve for them to 
carry on the work of seed-cleaning. The only 
witness who attempts to show that the 
selling-value of the premises would be affected. 


is Mr. Astell, and all he can say ia that, if his- 


firm wished to sell the godown as a place for 
cleaning seed by machinery, the value , would 
be greatly reduced, because the machines 
should be placed opposite windows. Both he 
and, some. of his firm’s employees also contend 
that coolies would demand higher wages, for 
working in the godown if the windows were 
blocked. Against this, there is an overwhelm. 
ing weight of opinion that the godown would 
sell or let just as well if the windows werg 
blocked, and that Karachi coolies are indifferent 
as to the amount of dust in the atmosphere 
which they are required to breathe. On these 
points there is the evidence of Major Ricketts, 
I. M. S., late Civil Surgeon, Karachi, Mr. 
Markwick, Engineer to the Municipality, Mr. 
T L. F. Beanmant, President of the 
Municipality, formerly a partner in the firm 
of McHinch & Co., who owned the premises in 
suit, My. Brunton, Chief Officer of the Munici. 
pality, Colonel Baker, I. M. S., Dr.eNazareth,. 
Dr. Kaka, Health Officer, Mr. Thole, the 
Hon'ble. Mr. M. de P. Webb, and Mr. Jesephs. 

(4) (1604) I. R. A. O 179; 731. J Ch. 484, 90 L 
T. 687,68 WR, 80; 20 T. L. R 476. 

(5) (4905) 1 K B. 417; 92 L. LE TAL. J K. B. 
185 ; 53 W. R., 800; 21T. L.R 

(0) (1907) A. C. 1; 76 D. J. 


T, 95 L. T. 658; 28 
TL RL 


Iimited (4),. 
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The evidence on record gives meno optipn 
but toold that the closing ‘of the, windows 
and apertures would not materially diminish 
the value of the dominant heritage and 
would not preverft plaintiffs from carrying on 
their business as beneficially as they had 
done previous to instituting the suit. 

With regard to the eaves, I consider that a 
thoroughly satisfactory arrangement could be 
made for disposing of the rain water on 
plaintiffs’ own premises, and that no injunc- 
tion is necessary. Dr. Kaka estimates the cost 
of making a good gutter at Rs. 1-4-0 a foot ; 
there would also be required piping, and, 
probably, a masonry nullah of some length to 
conduct the water to a convenient place of 
discharge. I consider that Rs. 400 wonld 
liberally compensate plaintiffs for the loss of 
their eaves. As the Court has been asked by 
both parties to treat the eaves as if they had 
already been destroyed by defendants, I 
hold that plaintiffs are entitled to recover 
Rs. 400. 

The question of costs remains to be dealt 
with. Defendants were, I consider, largely 
responsible for the litigation, for, previous to 
the institution of the suit, the only question 
at issue was whether the windows had existed 
for 20 years, and this defendants denied. On 
the other hand, plaintiffs have greatly 
exaggerated the damage which would be 
caused by the closing of the windows, and so 


- rendered it necessary for defendants to go to 


considerable expense in summoning witnesses. 
Justice would, I think, be done by ordering 
each party to bear his own costs. 

Let there be a decree as follows :— 

Let it be declared that plaintiffs have enjoyed 
the access and use of light and air through 
the 11 windows and 20 apertures to and for 
the godown on their premises on Macleod 
Road, and abutting on defendants’ land, as an 
easement and without interruption for a 
period of 20 years ending within 2 years next 
before the institution of the suit; and that 
the eaves of the said godown have projected 
over defendants’ land forthe same period, 
and let defendants be ordered to pay plaintiffs 
the sum of Rs. 400. Let all other relief 
prayed for be refused. No order as to costs. 


Suit decreed in part. 
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SIND JUDICIAL “COMMISSIONERS 
COURT. 
Crt Revision No. 39 or 1908. 
Present :—My. Lucas, J. C. and Mr. Pratt, 


A. J. C. 
LOUIS DREYFUS & Co.—APPLIOANT3 
versus 
MIRAN BUX KADIR BUX AND ANOTHER— 
OPPONENTS. 


Jurindiction—dgreement of parties to bring suits in 
a particular Buri Caure of action arising outside the 
Juriediction of that Court—Contract Act (IX of 1872), 
a, 28—Validity of agreement. 

A contract was entered into and was performable 
outside the territorial jurisdiction of the Karachi 
Court, but the partios agreed botweon themselves that 
for the purposes of litigation the contract should be 
deemed to have been entered into in Karachi. In an 
application to Ale an award passed in pursuance of 
the terms of the contract : 

Held, that the agreement of the parties could nob 
vest the Karachi Court with jurisdiction. An agree- 
ment of this sort is void under the provisions of 
section 28 of the Contract Act. 

Revision application against the order of 
the Additional Judicial Commissioner (H. N. 
Crouch, Esquire), reported in II S. L. R., p. 37. 

Mr. Rupchand Biliram, for the Applicants. 

Mr. Wadhumal Udharam, for the Oppo- 
nents. 

Judgment, 

Lucas, J. C—The applicants sought under 
the Indian Arbitration Act of 1899 to have 
an award filed in the Court of the Judicial 
Commissioner of Sind. The respondents con- 
tended that the Court had no jurisdiction, 
This contention was upheld, and the applica- 
tion was rejected with costs on the ground 
that, as a suit on the subject-matter of the 
award could not have been entertained by 
the Court, the cause of action having arisen 
outside the limits of its local jurisdiction; 
the award could not be filed. Mr. Rupchand 
now contends that, as the parties agreed be- 
tween themselves that, for proceedings, whe- 
ther legal or by arbitration, the contract 
should be deemed to have been entered into 
in Karachi, the Court, as it has inherent 
jurisdiction over the subject-matter of the dis- 
pute, is bound to file the award. 

I am of opinion that the application to file 
the award was rightly rejected by the lower 
Court and that the reasons given by the 
learned Judge are perfectly sound. 

Mr. Rupchand is ready to admit that, if 
the Court has no inierent jurisdiction, tho 
parties cannot by agreement have their dis- 
putes decided by it. But he contends that 
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section 17 ofthe Civil Procedure Code of 1882 
is nothing more than a collection of rules pre- 
scribing the Courts in which suits of a cer- 
tain nature should ordinarily be instituted, 
and is in no way exhaustive in its effect so as 
to prevent parties by agreement from institut- 
ing suits in other Courts, provided such 
Courts have inherent jurisdiction over the 
subject-matter of the suit. 

His argument comes to this—tkat, provid- 
ed the suit is of a class which the Court is 
‘competent to try and does not exceed the 
pecuniary limit of the Court’s jurisdiction, the 
parties may select any Oourt they like as 
‘their forum, even though the cause of action 
has not arisen within the, local limits of its 
jurisdiction. In other words, “local juris- 
diction ” is something quite different from 
_ inherent jurisdiction.” For this interpre- 
tation of the law he velies on sections 10 and 
28 of the Indian Contract Act and on a largo 
number of authorities. 

Section 28 enacts that an : agreement 

whereby any party to it is restricted from 
enforcing his right under it in respect of 
any contract by the usual legal proceedings 
tn the ordinary tribunals is void to that ex- 
tent. 
- Ib seems to me that this provision of law 
is sufficient to put the~applicant out of 
Conrt at once. He is trying to compel the 
other side to submit to a Court which cannot 
be considered as the ordinary tribunal to de- 
cide the questions at issue between them. 

In Mulla and Pollock’s Indian Contract 
‘Act, 1 find in the commentary on section 28 
(p. 146) a case alluded to which appears to 
be on all fours with the present case. 
1 have been unable to refer to the case 
itself, and so I quote from the commentary : 
- “Ordinary Tribunals. A clause in a bill 
-of lading whereby it was agreed that ques- 
tions arising on the bill should be heard 
‘by the High Court of Calcutta instead of the 
Court at Mirzapur, which was the proper 
-tribunal to try the questions, is void and 
cannot be pleaded in bar to a suit brought 
‘in the Mirzapur Court. Crawley vw. Imach- 
‘mee Ram (1).” 

Obviously the Court in the Punjab within 
the local limits of whose jurisdiction the 
“contract was entered into is the ordinary tri- 
“bunal to try the questions at issue between 
the parties. 

(1) [1866] 1 Agra H, O. R. 129, 
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eWhatever may be the exact effect of sec- 
tion 12 af the Civil Procedure Code, # cannot 
be denied it prescribes in what Courts liti- 
gation shall ordinarily be started. The 


Karachi Court is surely “an extraordinary ' 


tribunal to select. Some of the numerous 
authorities to which Mr. Rupchand has called 
our attention are directly in point. 

With the exception of the case already 
alluded to, the only one which I can find 
which bears directly on the question at issue 
is Babaji v. Lakshmibat (2). 

West, J.s judgment in that case shows 
what the opinion of .a very eminent Judge 
was. I may first briefly state what the facts 
of the case were. 

The plaintiff sued three defendants in the 
Subordinate Judge’s Court at Belgaum do 
recover money due on a bond alleged to have 
been executed at Belgaum by the defendants 
to the plaintiff. The lst and 8rd defendants 
did not appear or file written statements. 
However, the 8rd defendant as a witness 
admitted execution of the bond at Belgaum. 
The 2nd defendant contested the suit, which 
was decreed against all the defendants in 
the Subordinate Judge’s Court. The District 
Court, on appeal. found that the bond was 
executed at Hosur and that the Subordinate 
Judge had no jurisdiction to entertain the suit. 
He accordingly reversed the decree of the 
lower Court. The plaintiff appealed to the 


High Court, contending that the District- 


Judge could not on the ground of want 
of jurisdiction reverse the decree against 
the defendants who had raised no objection to 
the jurisdiction. 

West, J., said: “As to the argument that 
theconsentor acquiescence of two of the defend- 
ants gavethe Subordinate Judge jurisdiction 
over the case as against them. we observe that 
consent or appearance does not give jurisdic- 
tion to a Court of limited jurisdiction 
** * The consent which waives an 
irregularity, or allows the Court to exercise 
the power vested in it on a wrong reason in- 
stead of on the right one on which it might 
have vested, cannot give the authority itself as 
az. attribute of the Court which mus? directly 
or indirectly emanate from the Sovereign,” _ 

There can, I think, be no doubt thit the 
Court of the Judicial Commissioner of Karachi 
on its original side is a Court of limited jaris- 
diction. > 

(2) 9 B. 266. 
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In Shri Gosvami v. Shri Govardhanlalji 43), 
Farran,e J., remarked that the HigheCourt 
of Bombay on its original side is a Court of 
litnited jurisdiction. and in Dewan Nawaz Khan 

ev. Suburunnise 1,°Phear, J., said: “We are 
specially bound in this country to take care 
that the action of our Courts of limited juris- 
diction is not diverted from its propor 
end... .... ” Tcan find no authority for sup- 
posing that the local jurisdiction of a Court 
stands on a different footing from its pecu- 
niary jurisdiction or its jurisdiction as to the 
subject-matter of a suit. 
: On the contrary, I find that in Mohesh 
Chandra Dass v. Jamiruddin Mollah (4). these 
three classes of: jurisdiction are grouped to- 
gether and contrasted with another kind of 
jerisdiction. Their Lordships (p. 329) say’: 
“The word Guvisdiction) i ig used in two differ- 
ent’ senses. Jt may mean what is ordinarily 
understood by the term jurisdiction when used 
with reference to the local jurisdiction ,of a 
Court, or the pecuniary jurisdiction of a Court, 
or its jurisdiction with reference to the sub. 
ject-matter of the suit, or it may mean the 
legal authority of the Court to do certain 
things.” ~ 

In Gurdayal Singh v. The Rajah of 
Faridkot (5), their Lordships of the Privy 
Council held that “ “All jurisdiction is properly 
territorial.” 

For all these vensons,-I hold that the Ad- 


* ditional Judicial Commissioner had no juris- 


diction to file the award, and I would dismiss 
this application with costs. 
- Pram, A. J. C.—I concur. 
Anplication rajected, 
(3) 14 B. 541 (4) 2R O. 324. 
(5) L.R. 2L IA 171, p. 186 ; 22 0. 222, 





CALOUTTA HIGH COURT. 
SECOND Orvin Arrrau No. 1353 or 1907. 
December 17, 1908. 

Present :—Mr. Justico Mitra and 
Mr. Jastice Carnduff. 

GOLAB CHAND—DEFENDANT—APPELLANT 
versus 
` MOHARANI JANKI KOHR—Puamtirr— 
RESPONDENT, 

Regulations VIII of 1812 and IV of 1814—Saltpetre — 
Monopoly -Bettia Raj. 

“The proprietgr.of the Bettia Raj is the permanent 
_settloment-holder under Government of the Saltpetre 


“nehal of Sarkar iperen, which passed to une Raj 
- by purchase in 1 


. 
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` Reg. VITI of 1812 and Beg. 1V of 1814 were not 
intended either to extend or to limit the right which 
the Bettiah Raj had to the nimak sayar mehal in Sar- 
knr Obamparan The abolition of the monopoly of 
the East India Co., by the rogulations, was not intent- 
ed to affect the right of the Haj to realise 1t8 dues 
either in the shape of royalty from the manufacturers 
or itsclf to manufacture saltpetre to. the exclusion of 
all other persons or proprietors of land in Sarkar 
Champaran ‘The right to grant licenses and realise 


royalty would not be inconsistent with the abolition 
of monopoly, 


Appeal ffom the decree of the Sub-Judge 
of Mozaffarpur, dated March 27, 1907, affirm- 
Ing that of the Munsif of Motihari, dated 
January 27, 1903. 

Facts.—The present proprietress of the Bet- 
tia Raj, Moharani Janki Koer, brought this 
suit for a declaration of her right to a mono- , 
poly in tho manufacture of saltpetre and the 
collection of saltpetre earth in village Man- 
pura included in the saltpetre mehal of Sar- 
kar Champaran, for an injunction restraining 
the defendant from the infringement of the 
plaintiff's said right, and for the demolition 
of the salt deht at Manpura started by the de- 
Fendant or for possession thereof. 

The defendant denied that the plaintiff had 
any exclusive right to manufacture saltpetre 
or to the révenue paid by the Nontas and 
claimed that he the defendant being the sole 
proprietor of the village Mnanpura, be had 
every right to set up the dehi for manufac- 
ture of saltpetre or give licenses to the Nontas 
for it. 


The suit was decreed by both the Courts 
below. The defendant appealed to the High 
Conrt. 

- Babus Golap Chandra Narkar, Dwarkra Nath 
Mitler and Sarat Kumar Mitra, for the Appel- 
lint. EAN 

Dr. Rash Behari Ghose, Babus Atul Chandra 
Dutt (for Babu Ram Oharan Metter) and 
Nalini Ranjan Chatterji, for the Respondent. 

Judgment.-We have no doubt on the 
facts proved in the case that the plaintiff as 
the present proprietress of the Bettia Raj is 
entitled to a declaration of her right as the 
Permanent Settlement-holder under Govern- 
ment of the saltpetre mahal of Sarkar Cham- 


-paran, which includes the village Manpura 


owned by the defendant-appellant. The set- 
tlement papers of 1791and 1793 conclusively 
prove that the-nimaksayar mahal of Sarkar 
Champaran alongwith the villages Sangram- 
‘pore and others was settled with the Mukerjees 
and that the revenue-for the nimaksayar mahal 
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was separately assessed at Rs. 2,293 and 
odd. The revenue was regularly paid to the 
Government in later years. The mahal pass- 
ed to the Bettia Raj by purchase i in 1804, and 
the ‘predecessors of the pleintiff were in 
possession and paid regularly the Government 
dues according to the assessment made by the 
Government. 

. Itisalso clear from the documents and 
the findings of fact arrived at by the lower 
appellate Court that the right to the ni- 
maksayar dues was exclusive, and that what 
passed by the settlement with the Mukerjees 
and the purchase of their right by the Bettia 
Raj was the right which was exercised by 
the East India Company by virtue of the 
grants made by the Nawabs Mir Zafer and 
Kassim Ali and the Dewani of the 12th 
August 1765. Tho plaintiff, it appears to us, 
is entitled to exercise the same right. 

Regulations VIII of 1812 and IV of 1814 
were not intended either to extend or to 
limit the right which the Bettia Raj had to 
the nimaksayar mahal in Sarkar Champaran. 
The abolition of the monopoly of the East 
‘India Company by the latter Regulation was 
not intended to affect the right of the Raj to 
realise its dues either in the shape of royalty 
from the manufacturers or itself to manufac- 
ture saltpetre to the exclusion of all other 
persons or proprietors of land in Sarkar 
Champaran. The right tó grant licenses and 
- realise royalty would not be inconsistent with 
the abolition of monopoly. 

There is, however, no distinct finding in 
the judgment of the lower appellate Court 
as to the way in which the East India Com- 
pany exercised the right it had under the 
grants from the Nawabs before settlement 
with the Mukerjees, and there is also no find- 
ing as to how, at or about the settlements in 
the lnst decade of the eighteenth century, 
the right was exercised by the settlement- 
holders. Wedo not think that the reliefs 
claimed in the plaint or any of them should 
be granted withont a distinct finding as to the 
mode of user, 4 / 

It is conceded by Dr. Rash Behari Ghose 
- that the plaintiff is not entitled to a declara- 
tion as to her right to a monopoly in the 
manufacture of saltpetre. It is also conceded 
that the second prayer in the plaint, t.e., 
the prayer for injunction, cannot be founded 
on the ground of the existence of a right to 
a monopoly. She may have an injunction on 


the grovnd of her exclusive right, if any, as 
conferred by tht settlement under which she 
holds the ntmaxsayar mahal. She cannot 
also be allowed the third relief claimed in the 
plaint, i.e., the demolition o% possession of the ° 
Dehi at Manpura. Her prayer for damages 
must follow the finding as to the mode of the 
user, We do not, however, see how she may 
get a decree for mesne profits as allowed by 
the lower Courts. 

We, therefore, direct a remand to the lower 
appellate Court for ascertaining from the 
evidence on the record and such other 
evidence as the parties may produce, the 
precise way in which the exclusive right 
claimed by the plaintiff was exercised in the 
past. The deeree should be in accordance 
with the finding thatmay be arrived at and tae 
observations made above. 

The costs of this appeal as well as those 
of the lower Courts will abide the result. 


Oase remanded. 





CALCUTTA HIGH, COURT. 
ORIGINAL Cry: ‘Borr. 
August 18, 1908. 

Present :--Mr. Justice Woodroffe. 
JOGENDRA NATH MUKHUTI AND - 
OTHERS— PETITIONERS 
versus 
CORPORATION or CALCUTTA— 
Opposite Parry. 

Specific Relief det (L of 1877), 8 5. apna 
Calcutta Munterpal Act (II of 1809 B C.), 2a, 88 and 
550—Calling tenders—Agieement for lease 

Section 566 of the Culoutta Municipal Act onables 
the Corporation to lease any property vested in them 
on any terms they think fit and without calling for 
tenders, 

A covenant iu a lease or n covennnt in respect of 
a leuge is a contract; butitis not a contract within 
the meaning of section 88 of the Aot and is not 
govorned by it. 

Mr. B. Chakravarté and Mr. B. K. Lahiry, 
in support of the rule. 

The Adrocate-General, with My. Harry Stokes, 
showed cause on behalf of the Corporation. 

Mr. B. O. Miter and Mr. B. L. Miter, for 
Bhola Nath Sen. 

Judgment—-This is an application fòr an 
order in the nature of a mandamus to compel 
the Corporation to call fer tenders in respect 
of the removal of the city refuse before giving 
effect to the proporals of 


Special Com- - 


A 4 


A 
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mittee appointed by it to consider the matter. 
This .werk has been done By Babu Bhota 
Nath Sen since 1879 and has been carried out 
to the satisfaction of the Corporation. He 
has also during tRis period held a lease of tha 
Dhappa Square Mile into which the refuse is 
damped. The Corporation consider that it is 
advisable that the benefit of the lease and the 
discharge of the work of unloading should go 
to and be done by the same person. As the 
present lessee’s lease will expire next year the 
question of its renewal has been before the 
Secretary of the Corporation, the Estates and 
General Purposes Committee and a Special 
Committee, and they after a full consideration 
ofthe matter have reported that it is advisable 
that the lease of the Square Mile and the 
werk of the rimoval of city refuse should go 
together and be granted and made over to 
Babu Bhoba Nath Sen. The present pro- 
posals are, however, for a different arrange- 
ment than heretofore. At the present time 
Babu Bhoba Nath Sen pays a rental for the 
land and receives a sum of money for the work: 
done by him. It is proposed now to grant 
him a lease on the terms that he do the work 
of unloading , without. charge. This proposal 
is about to be “pint ° “before the Corporation. 
Another person, whodesires to get for him- 
self the contract for the unloading of the city 
refuse, objects to this being done. He anda 
ratepayer, whom he has associated with him- 


‘self, say that the proposal of the Select Com- 


cretion. 


mittee cannot be accepted without first calling 
for tenders. If there is a discretion in the 
matter, then the Corporation have full dis- 
They know far better than I do what 
is the best proposal to adopt in the public in- 
terest. There is no reason whatever to sup- 
pose that they are not guided solely by the 
requirements of such interest. The charged 


made on this head in the petition are ridiculous, | 


The point, however, before me is this, and it is 
a bare point of law, viz: Is the discretion of 
the. Corporation controlled by the provisions 
of section 88 of the Municipal Act, which re- 
quires that in the case of contracts for the exe- 
cution of any work involving an expenditure 
of over Rs. 10,000, tenders should be called 
for. Had there been simply a contract for 
the ttnloading of the refuse at a certain charge 
then no doubt that section would have applied. 
This is not disputed. But the proposal here 
is that Babu Bhoba Nath Sen should do the 


- work without ohwge as a term and condition 


. 


of alease of the “Square Mile,” which is 
granted to him npon this and other consider- 
ations. Section 556 enables the Corporation 
to lease any property vested in them (and the 
Square Mile is so vested) on any terms they 
think fit. No tenders are required before the 
property is leased. No doubt an agreement 
for a lease is a contract though the lease when 
completed is a conveyance. Further, a’ cove- 
nant in thp lease is a contract, and in this 
sense the covenant in respect of the lease is a 
contract. The question, however, is whether 
it is a contract within the meaning of section 
88 and governed by it. It is of course con- 
ceded that the law cannot be evaded by giving 
the form of a lease to ‘a transaction which 
properly falls under section 88. Whether 
this has been done must be determined on the 
facts of each particular case. A fest, which 
may be applied, is this :—Is the cOvenant one 
which relates to the demised premises, or “is 
it Independent of them. In this case it so 
relates. The covenant and the lease are 
closely related to one another. The refuse ig 
unloaded into the Square Mile with a view not 
only to the disposal of the former, but the re? 
clamation of the latter. And experience has 
shown that this reclamation can. be best effect: 
ed when both the duty of unloading and the 
benefits of the lease of the land, are cast upon 
and vested in the same person. The. fact 
which is relied on by the applicant that the 
lease is terminable npon a different rode being 
agreed to as to the disposal of the refuse s0 
fax from destroying the relation to which I 
have referred, on the contrary, confirms it. 
In my opinion the present case is not governed 
by section 88 and it is not obligatory upon 
the Corporation to call for tenders. To hold 
otherwise ‘would be to prohibit the Corpo- 
ration from granting a lease’ without calling 
for’ tenders‘ which the law does hot reqnire. 
The rule is accordingly discharged with costa 

As thé rule was ‘served on Babu :Bhoba 
Nath Sen and as in my opinion the latter 
was entitled to be heard separately, separate 
costs are allowed to him: and to the other 
party to the rule, the Corporation. 


’ Rule discharged. 
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A ` CALGUTTA EIGH COURT. 
Sxconp Crvi APPRALS Nos. 596 &c. or 1907. 
May 6, 1908. 

‘ Present :—Sir Francis W. Maclean, c. J, 
i and Mr. Justice Doss. 
BARI CHARAN SANT—Derenpant— 
APPELLANT 
' versus 
=y KAILASH CHANDRA BHUYAN— 


; PLAINTIFE—RESPONDENG. 

ı Malicious prosecution—-Real prosecutor—Police or de- 
fendant—Procuring Conviction—Maltce- -Want of rea; 
sonable and probable cause. - 
“ In an action for malicious prosecution it is found 
that there were malice and want of reasonable and 
probable cause and that the defendant did not only lodge 
pe complaint before the police, but did virtually 
abricate false evidence to procure the plaintiffs con- 
viction and appointed a mukitear to prosecute the 
plaintiff : 

| Held, that the defendant was the real and virtual 
prosecutor and was liable for damages. 

Bhul Chand v, Palun Bas, 120. W. N. 818, followed, 

Fits-John v. Mackinder, 9 C. B. N B. 533, referred to.” 


_ Appeal from the decree of the Sub- Tudge 
of 24 Purganahs, dated December 18, 1906, 
modifying that of the Munsif of Alipur; 
dated May 17, 1906. 
, Babu Shiva Prasonna Bhattacharya, for the 
Appellant. í 

Mr. G. Sarkar, for the Respondent. 
; f - Judgment, 
: Maciuzay,.C.sJ.---This is an action for mali- 
cious prosecution. The défendant, it appears, 
gave information to the police, upon which thé 
“plaintiff was arrested and brought before the 
Magistrate and subsequently acquitted. The 
case comes before us on second appeal, and we 
must take the findings of the Judge in the 
Court below as binding upon us. That Court 
has decided against the appellant and decreed 
a.very small amount of damages.. The ap- 
pellant appeals: and lie says that the action 
would not lie, that he was not the prosecutor, 
but that the police were the prosecutors. Now, 
what are’ the findings of the Court below? 
There are findings of malice, findings of want 
of reasonable and” probable cause for the in- 
stitution of the criminal case. The Judge 
also finds, “The defendant did not only lodge 
the complaint before the police, but did virtu- 
ally fabricate false evidence to procure the 
plaintiffs conviction. The defendant did actu- 
ally appoint a mukhtear to prosecute the 
plaintiff. The mukhtearnamah shows for 
what object the mukhtear was appointed. It 
was-clearly stated in it that the mukhtear was 
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to, ‘“proseetite,’ and the evidence is that the 
mukhtear, did actually cross-examine ethe de- 
fence-witnesses before the Magistrate : and, as 
stated before the Magistrate, treated the de- 
fendant as ihe virtual profecutor. I think 
upon these findings it is clear that the de- 
fendant was the real and virtual prosecutor. 
The'case is identical with the. case of Bhul 
Chand’ Patro v. Palun Bas (1) and in’ the 
judgment in that case some English authorities 
are referred to, which support the view, of the 


present lower appellate Court, I might almost - 


avail myself of the language of Chief Justice 
Cockburn in the case of Fitz-John v Mackinder 
(2), where he says, ‘I can only say that in 
my opinion it would be a lamentable reproach 
to our law if a claim for redress for 80 griev- 
ous a wrong could be defeated by legal dif- 
culties of a purely technical character.” I 
think in this case it would be lamentable if, 
taking the facts as found, it were held that 
the plaintiff had no redress. 

The appeals, therefore, fail and “must be 
dismissed with costs. tect 

Doss, J—I agree. : Pek as ot 
Appeals dismissed.” 
(1) 12.0. W. N. 818. : 
(2) (1861) 90. B. N. 8. 588. 





CALCUTTA HICH COURT. . z 
CRIMINAL. APPBALS Nos. 693° ro 695 oF 1908. 
November 28, 1908.. : 
Present :——Sir Francis W. Maclean, Chief 
Justice and Mr. Justice Carnduff. | 
- FANINDRA NATH BANERJL ann 
OTHERS-——APPELLANTS 
VETEUS k 
Tus KING-EMPEROR-—Responpeyt. 

Criminal Pi ocedure Code (Act Vof 189%), a8, 162, 867 
—Charge to jury, heads of, how and uhen to be ursiten 
out—Misdts ection— Reading whole of depostions—Kvt- 
dence-Act( I of 1872), 2. 157— Statement made to Polace— 
Oral evidence, admissibilsty of. 

It is essential that the heads of charge to the jury 
should repreeent with absolute accuracy the substance 
of the charge, and.be such as to enable the High 
Court, in the event of an appeal, to see distinotly 
whether the case was fairly and properly placed 
before the jury. 

Although there is nothing in rection 267 af the Code 
of Oriminal Procedure asto when the Heads of the 
charge to the jury should be written, and although 
it is not necessary that the direction to th jury 
ghould be reduced to-writing before delivery, yet it 
ought to be ‘written out ag soon, as poasible after - the 
charga to the jury has been Actually delivered and 
when the facts of the case are fr in the mind of 
tbe Judge, 1 . A 
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FANINDRA NATH BANERJI 0, EMPEROR. 
< There is nothing that makes -it incumbent apon 
any Judgg to read the whole of the edepositions of fhe 
witnesses to the j jury. 
“The general provisions of seciion 157 of the Evidence 
Act have not been overridden by the special provi- 
“mong of s. 162 of th? Criminal Procedure Code; and 
therefore the oral ovidence of a statement mado to 
the Police by a witness to corroborate that witness’s 
deposition at the trial may be admitted. 
Queen-Hmpresa v. Bhairab, 20 W. N. 702 and Em- 
peror v, Narayan, 82 B. 111 (e B.), distinguished. 
Reg. v. Utamchand Kapurchand, 11 B. H. ©. R. 
120; In re Kalichwn Ohunari, 8 C. 164, referred to. 


«© Mr. K. N. Ohaudhurt and „Babus Narendra 
Kumar Bose and Manmatha Nath Mukerji, for 
the Appellants. 

` Babus Bankim Chandra Sen and Atulya 
Charan Bose, for the Crown. i 

- Jadgment:—-These cases were tried before 
a@Mudge and Jary. The Judge agreeing with 
æ majority of the Jury, four to one, convicted 
the prisoners of an offeuce under section 302 
read with section 149 of the Indian Penal 
Code, and sentenced them to transportation 
for life. The appeals, therefore, cannot suc- 
ceed, unless the appellants’ can satisfy us 
that there was some misdirection by the 
learned Judge in his charge to the Jury. 
The first criticism upon the action of the 
Judge is that, whilst the verdict was delivered 
on the 29th May 1908; and the sentence 
was passed onthe 5th June following, his 
charge to the Jury was not written out until 
the'29th June. Reference has also been made 
“to section 367 of the Code of Criminal Pro- 
cedure. That section does not assist the 
appellants, for there isa proviso that “ in 
trials by Jury, the Court need not write 
a judgment, but the Court of Session should 
record the heads of the charge to the Jury.” 
There is nothing there as to when it must 
‘be written, as in the case of a judgment 
by the Court dealt with in a preceding part 
of the section. If we refer to the Circular 
Orders of this Court, Chapter I, Order 59, 
we find an express order to the effect that 
it is not necessary that the direction to the 
Jury should be reduced to writing before 
‘delivery, but it is essential thatthe “ heads 
of charge” (section 267) placed upon the 
record Ti represent with absolute accuracy: 
the substance of the charge, and be such as 
to epable the High Court, in the event of 
an appeal, to see distinctly, whether the 
caso was fairly and properly placed before 
the Jury. Whilst, therefore. there is nothing 


* in the point to abst the appellants, we think 
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itis very unsatisfactéry that the charge to 
the Jury was not, in the case before us, 
written out until the 29th June, nearly three 
weeks after the sentence. We are strongly 
of opinion that in these cases such charge 
ought to ba written out as soon as possible 
after the charge to the Jury hag been 
actually delivered, and when the facts of the 
case avafreshin the mind of the Judge. 

The firsts point of misdirection is that the 
Judge did not read the medical evidence to 
the Jury, but one has only to look at the 
charge to see that there were frequent re- 
ferences to the medical evidence. There is 
nothing that makes it incumbent upon any 
Judge toread the whole of the depositions 
of the witnesses to the Jury, and, we think, 
in the present case the medical evidence 
was sufficiently attracted to their attention. 

Then it is said that the Judge did not 
sufficiently warn the Jury that the omission 
of the prosecution to call certain witnesses, 
and particularly the palki-bearers, ` raised 
& presumption that their evidence would 
be unfavourable to the prosecution, and, 
reference is made to section 114, TW. (g), of 
the Evidence Act. It is perfectly true that 
in his charge we do not find the word “ pre 
sumption,” but‘ again and. again the Judge 
has pointed out to the Jury that they might 
properly. draw any inferences’ they -pleased 
from the fact -that these witnesses ‘were not 
called. There is no substance in this point. o 

Then itis suggested that the Judge did 
not sufficiently explain to the Jury the pro- 
visions of section 141 of the Indian Penal 
Code. But it appears from a note’ madé 
by the Judge that in the charge to the 
Jury they were told that, if the five per- 
sons went ina body with the common object 
of murdering Banku Behari, and, if he was 
killed in the prosecution of that common 
object, then, no matter which of them struck 
the blow or blows, which caused death, all 
would’ be equally guilty of murder under 
section 302, read with section 149 of the 
Indian Penal Code. We scarcely think wè 
should be justified in saying, if the Judge; 
as appears, so addressed the Jury, . that 
there was any real misdirection on this 
point. . MA H 
- There only remains the question whether 
the Court below was wrong in ‘admitting 
oral evidence of -a statement made to. the 
police by a witness to corroborate that wit. 


* 
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ness’s deposition at the trial. The appellant inge cannot be used as evidence. If it be 
relies upon two reported cases, namely, Queen- said hap it if a refinement to hd that 
Empress v. Bhairab Ohunder Chuckerbutty (1), the writing cannot be admitted, but that the 
and the Full Bench case of Emperor v. Narayan statement, if not reduced to writing, can, 
Raghunath Patkt (2). the answer is that the Legiflature has chosen’ > 
In the former it was held that the general toalter its lauguage in section 162 of “the 
provisions of section 157 of thé Indian present Criminal Procedure Code, drawing 
Evidence Act of 1872 were overridden by a distinction between the statement and the 
the special provisions: of section 162 of the writing. 
Code of Criminal Procedare. Rpt the Code We may add that we have not overlooked 
then under consideration was the Code of the proviso to the present section, but that 
1882; the language of the corresponding is confined to and for the benefit of the 
section 162 of the present Code is materi- defenve,as the prosecution have free access 
ally different. That case is, consequently, to all the police papers. 
distinguishable. In the other case the point There is nothing, ih abela. in the aptal 
now raised was not decided by the Full provisions of the existing Code to over- 
Bench in Bombay or before the Court, though ride the general provisions of the Evi- 
there are some obiter dicta upon it by one dence Act as to the proof by oral evidermwe 
of the learned Judges, Mr. Justico Beaman. of former statements ; consequently the oral 
The language of tHe respective Codes of 1872, evidence here objected to was rightly admit- 
1882 and 1898 are different. In thatof 1872 ted by the lower Court. We may add that; 
section 119 enacted :——“ No statement so apart from this, there is sufficient evidence on 
reduced into writing shall be signed by the the record to sustain the conviction. 
person making. it, nor shall it be treated aa The result is that we affirm the conviction 
part of the record or used as evidence.’ nang sentences and dismiss these appeals. 
section 162 of the Code of 1882, on, the Appeals dismissed. 
other hand,. was thus expressed .— “No 
statement, other than a dying declaration, 
made by. any -person to’ a police officer im -~ 
the course of an investigation under this 





Chapter shall, if reduced to writing, be signed CALCUTTA HIGH COURT. 

by. the person making it or be used as ORIGINAL Civ Sum No. 189 or 1908. 

evidence against the accused,’ r The present November 10, 1908. è 
section 162 provides that :—- “No statement Present Mr. Justice Harington. : C 
made by any. person to a police officer in JAMESON AND Co.—PLAINTIFFS 

the course of an investigation under this versus 

Chaper shall, if taken down in writing, be SCOTT—Deranpant, 


signed by the person making it, nor shall Bill of eachange—Dishonour—Retwin' to drawer by 
tndorsee-—-Debtt to drawers account—Re-indorsement 

aie KEN be ae 25 Wa aK not necessary—Drawer’s right of suit against acceptor. 
n the case:o g. v menan apur A bill of exchange was drawn by the plaintiff to 
Chand’ (3) it was held that the provisions of his order, which was accepted by the defendant. It 
section 155 of the Indian Evidence Act of 1872 was then indorsed by the plaintiff to tho order of 


s C. his banker, who discounted it and credited- the 
were not controlled by section 119 of the plaintiff with tho proceeds. The bill was then pre- 


Act of 1872, the , Criminal Procedure Code  gented for payment on maturity but was dishonoured, 
then in force. This view was approved of by and O. then debited the drawer's account with 
Wilson, J., in Empress v. Kali Ohurn Ohunart tho'amount of the bill and returnod it to him with- 


: out re-indorsement, The drawer sued the acceptor 
. (4). The point may beshortly summed up fy tho amount of the Dill n 


thus. Section 157.of the Evidence Act allows Held, that tho plaintiff was suing by virtug of being 
the statement by way of corroboration to be a party to the bill of exchange, on thè contract con- 


proved.. Section 162 of the Criminal Pro- tained in the bill between himself and the acceptor, s 


; +o. and that he had the right to recover even though tho 
cedure Code, now in force, enacts that, if bill was not re-indorsed to him, for O. returned it 


any. such statement as is- now: under consi- to him as a bad bill, having protected his loss by 
deration is taken down in writing, the writ- debiting the drawer’s accouft with? the mount,- 

| (1) 2-0. W. N. 702. 2) 82 B. 111, ; Mr--Camell (with him Wakaka, for the 

2 {3 11 B. H. 0. 120, A 8 0, 154. ; Plaintiff, , 7 as 
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Mr. Q BR. Das and Mr. B. Ia Mitter, for, “the 

Defendant. 

Judgmeat.—This is an action by the Daa 
„of a bill-of-exchawge against the acceptor. It 
is admitted that the bill was accepted by the 
defendant and that it was dishonoured at 
maturity. The bill was drawn to the order of 
the plaintiff and was indorsed by the plaintiff 
to the order of Cox & Co. On the back of the 
pill there appears a farther indorsement pur- 
porting to be made by Cox & Oo, in favour_of 
the Allahabad Bank, but as to that indorae- 
ment no evidence of any sort has been given 
and so far as the case stands the drawer in- 
dorsed the bill to the order of Cox & Co. It 
has also been proved that Oox & Co. disconnt- 
eq the bill and credited the plaintiff with the 
proceeds, and when the bill was dishonoured 

Cox & Co. debited the drawer’s account- with 

the amount of the bill. It has also been prov- 

ed that after dishonour and after the account 
of the drawer had been debited with the 
amount of the bill, the bill was returned to 
the drawer by Cox & Co. Under thege 
circumstances the defendant says that the 
plaintiff has no right to recover, because the 
bill was indorsed to Cox & Co, or order,-and 

Cox & Co. have not indorsed it back to the 

plaintiff. The answer, I think, is that the 

plaintiff is suing by virtue of being a party to 

the bill and is suing the acceptor on the con- 
. tract contained in the bill between himself 
and the acceptor. From the fact that the 
drawer's account was debited with the amount 
of the bill and the bill was sent back to the 
drawer, I infer that Cox & Co. returned it to 
the drawer as a bad bill and left the drawer 
to take any course they thought proper with 
regard to it, they having protected their loss 
by debiting the drawer’s account with the 
amount, 

. Under these circumstances, is the drawer 
entitled to sue the acceptor P? He has posses- 
sion of the bill. The bill expresses what the 
acceptor agreed to do as between himself 
and the drawer. In my opinion the drawer 
is entitled to sue the acceptor, who has failed 
to carry out the agreement he entered into 
under the terms of the bill. It has been 
argued that, if the holder of a bill is entitled 
to sue the acceptor, the result would be that, 
if the bill noy-got back into the hands of Cox 
& Co.. they, as indorsees, would still be entitl- 
ed to sue the ecgeptor. I do not think that 
ae is well-founded und for this reason:— 
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They would have no greater rights on the bill, 
if they. took it now, than the person from whom 
they got it; and if they took it from the 
plaintiff, who had sued for and recovered 
judgment on the bill they would not be en- 
titled to recover from the acceptor. The result 
is there must be judgment for the plaintiff 
for the amount shown on the bill. There 
will be interest on the bill from the 28th Sep- 
tember 1907 at 6 per cent. and interest on 
decree nt’ per cent. The defendant must 
pay the plaintiff’s costs. 

= Surt decreed. 





CALCUTTA HIGH COURT. 

CRIMINAL APPEAL No. 705 or 1908, 

oe December 2. 1908. 

Present :—Mr. Justice Holmwood and 
`~ Mr. Justice Ryvés. 
BAIS NATH DHANUK AND OTHERS—-APPRL- 

LANTS 
versus 


Taw HMPEROR—Obvosrre PARTY, 

Penal Toda (Act XLV of 1800), 8, 99, 141, 147 Right 
of private defence—Theft of Crop — Unlawful assembly — 
Right of -pravate defence exceeded by some-—Others 
Anowingly aiding or abetting them— All responsible, 

If the accused were justified in resisting the theft 
of their crops, they could not,be considered as mem- 
bers of an unlawful assembly" on the common object 
of asserting a right on the land in dispute, because 
some members of that assembly might have exceeded 
the right of private defence. 

But 1f some of them having become aware that the 
right of private defence had heen exceeded by other 
members of the assembly, continned it and aided 
and abetted those who exceeded that right, they 
should be held guilty. 

In the matter of Kalee Mundie, 100. L. R. 278, re- 
ferred to. 

Appeal from the order of H. W. C. Carne 
daff, Esquire, Sessions Judge of Patna, dated 
July 30, 1908. 

Mr. P. D. Roy, and Babu Atulya Oharn 
Bose, for the Appellants. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

Judgment.—This is an appeal by Baijnath 
Dhanuk and six other persons against the 
convictions and sentences passed by the Ses- 
sions Judge of Patna, who, agreeing with the 
unanimous verdict of the jury, sentenced 
Baijnath Dhanuk, Ghansyam Dhanuk and 
Ganouri Dhanuk to two years’ rigorous 
imprisonment, and Mudhu Dhanuk, Dular 
Dhanuk, Teja Dhanuk and Baijai Dhanuk, 
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to one year's rigorous imprisonment eaoh and o% he sedynd occasion he spoke most, 

under section 147 of the Indian Penal Code. specifically. We, of course, do not know 


They were also bound down to keep tho 
peace in Rs. 300 for one year. 

It appears on the allegation of the maliks 
that they had, at the time of partition, 
gix or seven years ago, onsted the Dhanuks 
who admittedly were the cultivating tenants 
of the lands in dispute, and thp malixs in 
exercise of their alleged right were cntting 
some unripe musourt with the aid of their 
servants who do not seem to have been 
armed with anything more formidable than 
short sticks. The labourers, who were 
cutting musourt, must-have had some kind of 
cutting instruments for the purpose of reap- 
ing the crop. The allegation was that 1C0 
or 200 of the Dhanuks consisting of the men 
of the village which claims the 
land, and some related Dhanuks belonging 
to another village, came armed, one Ram 
Sahai with a sword, one Ghansyam with a 
garas,one Ganouri with a lobanda nnd the 
rest with laiats and attacked the malth’s men, 
On the order of Baijnath. Ram Sahai stabbod 
deceased in the vitals with a sword, and he 
fell on the ground. In his dying declaration 
the deceased named the seven men before 
us , and Bulak and Dahi, the two 


men, who were not on their trial before: 


the Court of Session. He named no others. 
The Jary convicted all these men under 
section 147. They also convicted Ram Sahai 
under section 326 of the Indian Penal Code. 
The appeal of Ram Sahai was rejected by a 
Division Bench of this Court on the ground 


that there could be no possible donbt that. 


he at any rate exceeded the right of private 
defence. The present, appeal appears to 
have been admitted on the ground, which is 
the only ground now taken by the learned 
counsel for the defence, that the Judge ought 
to have told the jury that, if the aconsed 
were justified in resisting the ‘theft of their 
crops, they could not be considered as mem- 
bers of an unlawful assembly on the common 
object charged, namely, to assert a right on 
the land claimed by the mazlks, because some 
members of that assembly might have exceeded 
the right of private defence. Now this, if 
established,’ would be a very good ground 
indeed for this appeal. But it seems to us 
that in no less than ‘two passages in his 
charge to the jary, the learned Judge has 
drawn: the attention of -the- jary. to this- point 


how much he may have enlarged upon it, but 
these are only the heads %f charge He 
commences by pointing out to the Jury that, 
if they are “not satisfied that the crop was: 
Raffinddin’s and find in favour of the accused, 
then the latter had undoubtedly the right of 
private defence against the landlord’s emis-' 
saries, and were justified in interfering and 
removing the crop themselves. But the 
right is strictly a limited right, and, if ib is 
exceeded, the benefit of it as a plea is lost.” 
He goes on to say “the onusis on the accused ` 
to show not only that he was exercising the’ 


_right, but that he did not exceed it, and the 


onus may be discharged without adducing' 
independent evidence.” 
dently considered that , each man had’ 
to establish his case for himself. Later on,‘ 
after explaining the duties of the Jury and’ 
the law on the subject, he says to the Jury' 
“having found the actual facts for yourselves’ 
you must proceed in the light of these re- 
marks to decide whether the accused exceeded’ 
the right in this case. If you find that the 
right was exceeded, then you should go on 
to consider the evidence of participation’ 
against each one of the accused individnally.” 
He then proceeds to summarise the evidence 
against each of them. The consideration of 


participation against each, which the learned’ . 


Judge enjoins upon the Jury, is obviously the 
consideration upon which they had to decide,‘ 
if the accused had exceeded the right of private’ 
defence, or rather, if the right of private’ 
defence had been exceeded by all or any of 
them. There is, therefore, clear indication’ 
in this passage that the Judge did warn the: 
Jury not to place all the accused in the same 
category in respect of this right. But at the’ 
end of his charge he gave them a still move 
decided warning. In dealing with the case' 
of Ram Sahai he says “you should also con- 
sider the question of the right of private 
defence with reference to the special and’ 
separate charge against Ram Sahai. Is he 
personally protected by that right as explained 
above P You may find that the rioters gener- 
ally. did not exceed their right, but it does 


not follow that Ram Sahai did not exceed’ 


his, if he acted in the manner alleged against 

a person armed apparently with at most a 

small stick,” 

passage-that the Judge~drew- the necessary: 
# 


He, therefore, evi- 


“It is perfectly fear from this: - 


A 
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distinction between persons, who had “sed 
weapon’ and used them in excess:bf -the 
right of private defence, and persons ‘about 
whom it was open to the Jury to -find that 
they had not exceeded that right. It does 
not, therefore, appear to us that there was 
a misdirection, But we think itis perfectly 
clear that the jury were moved to convict 
the persons they did by the fuct that these 
were the only men, who were mentioned in the 
dying declaration of the deceased, and in 
connection with a ruling of this Court, which 
has Been cited to us by the learned counsel 
for the appellant, this view of the jury be- 
comes somewhat important. In In the 
matter of Kalee Mundle (1), a Divison Bench 
of this Court observed: “ when individual 
nfmbers of that assembly exceeded their 
right of private defence, did it become 
an unlawful assembly .within the definition 
in section 141 of the Indian Penal Code?” 
Such a conclusion could be supported if the 
Judge had found under section 142 of the 
Indian Penal Code,. that all or some of the 
ryots, having become aware that the right 
of private defence had been exceeded by some 
members of the assembly continued in it. 
In that case there was no indication. that 
they did. In this case the Jury evidently 
were moved by the most patent consideration 
that these were the men, whom the deceased 
had seen and identified, when he was lying 


‘on the ground mortally wounded, under the 


order of the first accused, by Ram Sahai. 
He actually saw these men standing so near to 
him that he could identify them. This would 
lead to an inference by the Jury that there 
was an unlawful assembly, and that these men 
continued in the. assembly, and aided and 
abetted the persons, who exceeded the 
right of private defence. As a matter of 
law we are inclined to hold that Baijnath, 
who gave the orders upon which Ram Sahai 
used a sword, would not be protected by 
any right of private defence, and it must be 
held that he exceeded that right. There is also 
another of the appellants. Ganouri Danuk 
against whom there was evidence hefore 
the Jury that he used a lobanda (iron-shod 
lathi) e2 pon the hand of one of the persons 
present.. . For these reasons we think 
that there was {no misdirection and 
that, even if ° the "Jury thought that the 
remainder of thayaccused had the a of 
(1) 10 C. L. R. 2787280, 
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private <: défence, they were filly justified 
in finding, that these seven men had not that 
after ‘they knew that the right of private de- 
fence had been exceeded.. We may mention 
that the number of persons acquitted by the 
Jury, possibly on the ground that they were 
acting in the exercise of the right of private 
defence, was 28 out of 36 charged before them: 
It is, thereftre, clear that the Jury must have 
had special grounds for bringing in the ver: 
dict they did-against these seven persons, and 
we cannot assign any other ground than that 
we have just now indicated. 

The appeal will be dismissed and the acous- 
ed will serve out the rest oftheir sentences: 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Sercon Crvin APPRAL No.1492 or 1907, 
. April 23, 1909. 
Present :—Myr. Justice Karamat Hussain. 
GENDA LAL—DEFENDANT—ÅPPRLLANT 


* 


, VETSUS F 
RUSTUM SINGH—PhAINTIFE— 
RASPONDENT. 


Suit for profits-—Plaintif in possession of sir land— 
Farzi rent entered for the gir m Revenue papers—Farzi 
sent not to be considered in calculating profits-—Admis- 
gion—Revenue agents admission binds his client 
although retracted afteruards—Co-sharer „holding gir 
not a tenant of the co-parcenery body. : 

In a suit for profits against a 'lambardar it was 
found that the plaintiff held certain sir in respect of 
which a farzı rent was entered-in the Revenue papers: 
Before the Court of first instance tho plaintiff's 
Revenue agent stated that the proper rate of rent for 
the sir land was Rs. 5 per bigha — 

Held, that the plaintiff was bound by that state- 
ment, although the Revenue agent resiled from it after: 
wards. Rajunder Narain Rat v. Bijat Govind Bingh, 2 
M. L A..258, Kaleekanand Bhuttacharjee v. Gireebala 
Debra, 10 W. R. 322, referred to, 

Held, further, that a co-sharer who holds oir land ig 
not n tenant of the co-parcenary body inrespect of that 
land. ` Kalee Pershad v. Shah Lutafut Hossain, 12 W, R. 
418; Jodha Singh v. Oomaid Singh, 2 Agra Rep, Rev. 
C., 5, referred to. The.farxi fent entered in the 
Revenue papers should not be taken into account in 
determining the share of profits of the plaintiff. : 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
16th September, 1907. 

Satish Chandra Bannerjs, for the 
pellant. 

Govind Proshad, for the Respondent. . 
. Judgment.—The. plaintiff instituted a suit 
for a share of profits against the -lambardar; 


Ap- - 
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The plaintiff held. 40.bighas 17 biswas of strland 
the farzi rent sof which was entered in the 
Revenue papers as Rs, 40-10-8. Before the 
Court of ‘first instance the 
agents of the parties agreed that tho proper 
rent for the str land held by the plaintiff 
should be calculated at the rate of Rs. 5 per 
bigha. The řemarks of the first Court on 
this point ave in the following terms :— 
“The parties did not object tothis at first 
and with the consent of Revenue agents on 
both sides. I take Rs. 5 asthe proper rate 
to apply in this case for ‘sir’ and exproprie- 
tary tenure.” On taking account at that rate 
the Court of first instance found that nothing 
was due to the plaintiff and dismissed the suit. 
The plaintiff appealedandthe learned District 
Judge was of opinion that farzi entry in the 
Revenue papers was the rent which was to be 
assumed as the rent when the village accounts 
were settled and that 'ib was incorrect to 
assess sir Jan's to vent’ for- the purpose of 
settling village accounts between the co- 
sharers. He, therefore, modified the decree 
of the first Court and gave the plaintiff a 
decree for Rs. 190 with costs. The defend- 
ant has preferred a Second Appeal to this 
. Court and it is contended on his bebalf that 
for calculating the share of profits it is neces- 
gary to take into account the proper rent 
assessable on the plaintiff's e and that as 
the Revenue agent “for the plaintiff agreed 
that Rs. 5 per bigha was the proper rate of rent 
for the sir the plaintiff was bound by that 
admission and could not dispute that, rate of 
rent before the lower appellate Court. The 
learned vakil for the respondent regarding 
the admission of the Revenue agent of the 
plaintiff says that he resiled from that po- 
sition before the Court of first instance and 
that under such circumstances his admission 
could-not bind the plaintiff. With reference 
tothe assessment of proper rent on the 
sir he says that the plaintiff, so for as his sir 
is concerned, is to be regarded os a tenant 
of the co-parcenary body ; that his rent is 
to be determined in accordance with the 
provisions of sections 37 and 43 of the 
Agra Tenancy Act and that unless nnder 
the provisions of those sections some rate of 
‘rent ig determined the farz rent entered 
in the Revenue papers against his name 
should be taken into account in determining 
the share of profit of the plaintiff. When 
a co-sharer in. the village cultivates a ceytain 
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þartion ôf land in that villages he cannot 
be regarded as a tenant of the co-pércenary 
body. In Kalee Pershad vw. Shah Tnutafut 
Hossein (1), at page 420, the legal position of 


n co-sharev who cultivates Some land in the * 


village is stated in the following terms :— 

‘The legal position of co-sharers in an estate 
occupying separate portions of it for their 
own purposes is that each possesses and 
holds in respect of his several rights to 
enjoy that which is his own. If anyone 
holds) a portion of land larger than his 
share either as being greater in extent or 
greater in value, inequality may be recti- 
fied by a partition or if a dispute arises 
ona division of the annual profits it may 
be adjusted in a suit for an accountin which 
the rights and equities of all the parties c&n 
be fully dealt with. But that is asuit which 
is not cognizable under Act X cf 1859.” In 
the caseofJodha Singh v. Oomatd Singh (2) 
learned Judges remarked as. follows :— 

“ The relation of landlord and tenant does 
not exist between the parties to this case, 
who are co-parceners in the land in question 
which is held as sir by the defendant. ” The 
above rulings clearly show that a co-sharer 
with veference to his strcamnot be regarded 
as a tenant. The contention of the learned 
vakil for the respondent that accounts should 
be taken with reference tothefarzi P Itseems 
to me very unfair thataco-sharer who is in 


possession: of some sir landshould be allowed’ 


in calculating his share of profits to hold it 
at a farzi rate of rent. This in many cases 
will occasion a grave injustice to the lambar- 
dar. He must be deemed to ‘hold it ata 
proper rent, 

Régarding the question of agreement I am 
of opimion that the plaintiff is bound by the 
admission of the proper rateof rent made by 
his Revenue agent at the -trial. See 
Kaleekanand Bhuttacharjee v. Gireebala 
Debia (8) and Rajunder Narain Rae v: 
Rijai Govind Singh (4), and other cases 
quoted on page 348 of the Law of Evii 


dence in British India by Messrs. Ameer Ali 


and Woodroffe, 8rd edition. After mgking the 
admission before the Court a subsequent 
resilience from that position: is, in my opinion, 
of no avail andthe plaintiff is bound y the 


a) 12 .W. R. 418. . . 
a 2 Agra Revenue Cases, 5. 

(8) 10 W R 322. e 
(4) 2 M. I. A. 863. S 


Vol. 1] 


admissign made by his Revenue agent as to the 
ráteof rent. The result is that I lbw the 
appeal, set aside decree of the lower appellate 
Court and restorethat of the Court of first 
instance with costs. 

Appeal allowed. 


MADRAS HIGH COURT. 
Lurrees Parent Apprat No. 73 or 1906. 
December 15, 1908. 

Present :-—Sir Arnold White, Chief Justice, 
Mr. Justice Wallis and Mr. Justice Sankaran 
Nair. 

SHEIK MAHAMAD RAVUTHER— 
PrAINTIPE No, 1—APPRLLANT 
versus 


Tun BRITISH INDIA STEAM NAVIGA- 


TION Co., LTD.—DEFENDANTS-—RE8BPONDENTS. 

Contract Act (IX of 1872), ss. 23, 148 §& 151—Com- 
mon Oarriers Act (ILI of 1865), 8 8—Common Carrier 
——Bailee—Ship-owner—Negligence-—-Negligence clause 
inserted in bill of lading—Construction—-Exemption 
from Uabtlity not stipulated expressly—-Burden of proof 
Public policy—Carrier’s power to exempt himaelf 
from liability by Contract—Indian Legislative Act to be 
followed ın smslar cases in preference to English Com- 
mn Law—Lettera Patent, clause 15—Appeal from 
judgment of tuo Judges —Whole case open-—-Practice. 

A cargo of rice was carried from Rangoon to Tuti- 
corin, At the latter place it began to rain when the 
boats, in which the rice bags were landed, wore between 
the ship and the shore. The bags were placed on the 
foreshore, where they were damaged, with the result 
that undor the ordera of the Municipal authorities 
they were destroyed as unfit for human consumption. 
In a suit for damages the defendant company con- 
tended that they were excmpted from Hability by 
the terms of the bill of lading for “accidents, loss 
or damage from any act, neglect or default whatso- 
ever of the pilot, master or mariners or other sorvants 
of the Company.” They also relied upon the follow- 
ing passage appearing at the foot of the bill of lading: 
“Tn nll cases and under all circumstances the liability 
of the Company shall absolutely cease when the goods 
are free of the ship’s tackle and thereupon the goods 
shall be at the risk for all purposes and in every re- 
spect of the shipper or cumsignee ”: 

Held, por White, O. J, and Sankaran Nair, J. 
(Wallta, F diasenting), that the defendants were not 
protected from liability by the terms and conditions 
contained in tho bill of lading. 

Per White, C J. 

(1) Tho general provisions in the bill of lading as 
to termsand conditions which purported to exemptthe 
defendants from liability did not refer only to theneg- 
lect or default of the defendants’ servants. Baerselman 
v. Bailey, (1895) 2 Q. B. 801; 64 L J. Q. B. 707; 43 
W. R. 593; 57 L. T. 701; 8 Asp AL C, 207, referred to. 

(2) The words “in all cases and under all circum- 
stances” in the bill of lading are no doubt as wide and 
as general as npssible,but the reiterated use of genc- 
ral words does not exclude the application of the 
special canons of.tonstruction which a long course of 
judicial decisions ha®held applicable to the construc- 
tion of contracts which purport to relieve a carrjor 
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from liability from negligence. British India Steam - 
Navigation Company v. Ratanai, 22 B., 184, referred to. 

(8) The principle is that an exception in general 

words, not expressly relating to negligence even 
though the words are wide enough to include loss by 
the negligence or default of the carmer’s servants, 
must be construed as hmiting the liability of the 
carrier as assurer and not as relieving him from the 
duty of exorcising reasonable skill and care, and that, 
if the carrier wishes to exempt himself from liability 
for the negligence of his servants, he must insert m 
his contract @omething equivalent to a negligence 
clause, that is, a provision which in express terms 
exempts a carrier from liability for the negligence 
of his servants, Price §& Co. v. Union Lighterage Com. 
pany, (1908) 1 K. B. 760, atp. 764;72L J.K. B 374; 
ö1 W. R. 477; 88 L. T. 428; 19 T. L. R. 828; 8 Com. 
Cas. 155; 9 Asp. M O. 398; (1904) 1 K. B. 412; 78 L, 
J. K. B. 222; 62 W. R. 325; 89 L. T. 781; 20 T. L. R. 
177; 9 Com. Cas 120; James Nelson § Sons, Limated 
v. Nelson Line (Liverpool) Iamited, (1807) 1K. B. 769; 
76 L. J. K, B. 411; 98 L T. 402; 23 T. L. R. 302; 12 
Com. Cas. 210; 10 Asp. M. O. 390; (1908) A. 0. 16, at 
p. 20; 77 L.J. K B. 82; 97 L T. 812; 13 M. O. 104; 24 
TL. R. 114; The Pearburoor (1904), p. 286, relied upon 
Taubman v. The Pacific Steam Navigation Company, 
(1872) 26 L. T 704, doubted 

(4) The bill of lading in the present care is not 
ambiguous, but that portion of it which deals with 
the hability of the defendants at the particular stage 
of the adventure when the negligence occurred, is not 
erprogs with reference to the question of negligence. 
And as the question of the liability of the defendants 
during this particular stage of the adventure must be 
governed by the special conditions with reference 
thereto, the defendants are not protected. Jtathone 
Brothers § Co., v. D. MacIver Sons §& Co., (1903) 2 
K. B. 878; 72 L. J. K. B. 703; 89 L. T. 378; 53 W. R. 
88, 8 Com. Cas 808; 9 Asp. M. C. 467, followed. 

(5) The law of the United States of America forbids a 
carrier, on grounds of public policy, to exempt himself 
by contract from liabillty for negligence, whilst the law 
of England does not ; and on questions of this character 
Courts in India ought to follow the law of England 

Per Sankaran Naw, J.— 

(A) assuming that a ship-owner—common carrier—in 
India can enter into a contract of exemption and 
that such contract is not opposed to the Indian Law 
of Bailments: 

(1), the defendants are prima facie liable for the 
negligence of their servants. They have to make out 
their exemption from liability, and that can only he 
made, if at all, by showing that the plaintiffs agreed to 
discharge them from it, It isnotenough to use worda 
which were intended by them for that purpose or which 
would ordinarily be regarded as exempting them. The 
eargo-owner knows that the law makes the Company 
Hable and he must, therefore, bo told in clear and plain 
Janguage and in explicit terms that they do not hold 
themselves liable to him for their servants’ negligence, 
to make up his mind whether under such circumstances 
he would ship his cargo or not. It must not be left to 
inference. Unless his attention is drawn to it, he is 
not to be presumed to discharge the ship-owner. 

(2) In the present case the negligence clause in the 
body of the bill of lading does not operate after the 
goods leave the ship’s tackle, and the clause or condi- 
tion inserted later in the bill does not refer to negli- 
gence, Therefore, the defendants are liable. i 
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(8) Section 148 of the Indian Contract Act includes 
bailment for carringo (see The Iriauaddy Flotilia Com- 
gany v. Buguandas, 18 © 620, at 627; L. R.18 I. 
121; Mackilltcan v. The Campagnte Da Messager ies Mari- 
times De France, 6 C 227; Kuverji Tulsidas w. The 
Great Indian Peninsula Ratluay Company, 3 B. 109). 
Therefore, a ship-owner is Lound, under section 151 of 
the Contract Act, to take as much care of the goods 
asa man of ordinary prudenco would ander mmi- 
lar circumatances, and lis lability cannot bere- 
duced by contract below the limit prescribed by the 
section. Tho Contract Act sweeps away all distinc- 
tions between the degrces of care reqhired of the 
bail es, under it the care to bo exercised is the same in 
all cases, and while a common carrier may cxempt him- 
self for the liability of an insurer by contract he cannot 
exempt himself from the liability of an ordinary carrier 
imposed by section 161 of the Indian Contract Act. 

(B) (1) It is now settled beyond doubt that the 
labıhty of a sbip-owner is ihe samo as that of a com- 
mon caruer. Moothora Kont Show v. The Indian 
General Bteum Narigation Comrany,10C 166, Lirer 
Alkals Company v. Johnson, L. R 9 Ex. 338, Nugent 
v. Smith, 1 C.P.D. 19 and 423, referred to. 

(2) Though an Act may be imaplicable, it ought to 
be followed as a rule of justice, equity and good con- 
science in cases similar to those dealt with by the 
legislature m the absence of my circumstances to the 
contiary. Therefore, the principal embodicd in section 
8 of the Commonu-Carriers Act, III of 18665, that a 
common carrier cannot exempt himself from liability 
for the negligenco of hia agents or servants, should be 
followed in the case of ship-owners, and the rule of 
Enghsh common law which is opposed to the prioi- 
ple followed and acted upon by the Indian Legisla- 
ture ought not tobe followed. 

(3) As an exemption clanse is clearly against the in- 
terests of the mercantile community and 18 not neces- 
gary in the inte) estsofship-owners, ibwould bo against 
public policy to enforce such a clause in India to the 
conditions of which it is utterly unsuited. 

Per Wallis, J.. 

(1) It cannot be held that contracts exempting 9 
carrier from liability for the negligence of hia servants 
are void as opposed to public policy. The Law of 
England does not Torbid such contracts, and so far as 
the general question goes this is the Jaw which has been 
received and applied by the Indian Courts. Jellicoe v 
The British India Steam Navigation Company, 10 C. 
489 and Haji Iematt Sait v. The Company of the Mes- 
sageries of Maritimes of France, 28 M. 400, referred to. 

(2) In the present case reading the exception with 
the conditionin the bill of lading the clear intention of 
the parties was to confer npon the carrier, as regards 
the particular stage at which the damage occurred, n 
larger degree of exemption than he had stipulated for 
generally as regarda the whole adventure in tho ox- 
ception. To rend such general words of exemption 
ag imposing upon ship-owner, as regards this stage, a 
liability for negligence against which he had already 
atipulated generally would be not so much interpret- 
ing ag altermg the contract. The general words if 
1end with context are clear and the carriersaro suffi- 
ciently protected. To hold that the general words of 
exemption have the effect of imposing upon the car- 
riers a liability for negligence would be carrying the 
doctrine of artificial construction further than it has 
ever yet been carricd, and further than it ought to be 
carried, 


Nie There is no canon of construction by which 
thé rigour of interpretation in some commercial 
documehts “must be proportioned to the importance 
of the stipulation to be construed. There 18 only 
one standard of construction, except where words 
have acquired a special conventiorfil meaning, namely, 
what do the words mean on a fair reading having 
regard to the whole document? Nelson Line (Lver- 
pool) Limited y James Nelson & Sons, Lamuted, (1908) 
A.C 16, at p. 20, followed. 

Per Curam: An appeal, under clauso 15 of the 
Letters Patent, from a judgment of the two Judges, who 
have differed in opinion, is not confined to the point 
upon which the Judges differed, andthe whole case is 
open on the appeal. Kunhunm v. Srnatlabhan, 11 
M.L J 10, at p. 17, followed. 

Appeal under section 15 of the Letters Patent 
against the judgment and decree of Subrah- 
mania Ayyar and Miller, JJ, dated the 5th 
September 1906, in Second Appeal No. 97 of 
1904. ° 

P. R. Sundara Ayyar and V. O. Seshuchariar, 
for the Appellant. 

0. F. Napier, for the Respondents. 

Judgment, 

Sr ARNOLD Waits, C. J.—This is an 
appeal under article 15 of the Letters Patent, 
the learned Judges before whom the case 
came on second appeal having differed in 
opinion. The plaintiffs claim damages for 
the loss of 246 bags of rice ont of a consign- 
ment of 4,000 bags carried by the defendants 
under a bill of lading from Rangoon to 
Tuticorin. These 246 bags with others were 
destroyed by the municipal authorities after 
they had been landed, on account of their 
damaged condition. The plaintiffs alleged 
the damage was occasioned by the negligence 
of the defendants or their agents. 

The two main questions for consideration 
are: (1) On the facts were the defendants 
negligent? (2) If they were, are they pro- 
tected by the terms of ihe bill of lading ? 
The Court of First Instance and the lower 
appellate Court held that there had been 
no negligence on the part of the defendants. 
The two learned Judges of this Court who 
heard the case on second appeal were both of 
opinion thatthe defendants had been negli- 
gent, but they differed on the question whe- 
ther they were protected by the terms £ their 
pill of lading against liability for negligence. 

The damage tothe goods was caused by 
rain. The bags were landed in boats, and 
the District Judge finds there was no evidence 
that the cargo was put out’of thé ship during 
the rain, but that it began to yain while the 
boats were between the ship*and the shore, 
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The District Judge finds, and we must accopt 
the finding as binding on us, as a” finding 
of fact, that the wetting received by the 
„bags of rice beween 
shore wonld have caused no damage if 
the consignees had takea delivery at once. 
He also finds that “the damage (by rain) 
was caused on the foreshore, and the fact 
that the bags had to stay there a long time 
was entirely due to the negligence of the 
consignees, for defendants did all they could 
to clear the cargo quickly.” I think we are 
bound by the finding that the defendants did 
all they could to clear the cargo quickly, and 
I deal with this question of negligence on the 
footing that the delay in the clearance of the 
gogds after they had been placed on the fore- 
shore was due to circumstances beyond the 
control of the defendants. The finding of the 
District Judge that the fact thatthe goods 
had to stay a long tims on the foreshore was 
entirely due to the negligence of the 'con- 
signees, is a finding that the delay was caused 
by the negligence of consignees generally, and, 
it seems clear from the earlier finding of the 
Judge, “ it is impossible to say the plaintiffs 
were negligent,” that this was not intended 
by the District Judge to be a finding of negli- 
gence on the part of the plaintiffs. In the 
second place the Judge appears to arrive at 
this finding as a necessary inference from the 
fact that the defendants did all they could to 
clear the cargo quickly. This seems to me 
to be a non sequitur. It does not follow that 
because the defendants did all they could to 
clear the cargo quickly, the delay in clearance 
was caused by the negligence of the consignees 
generally. Still less does it follow it was 
caused by the negligence of the plaintiffs. 
Both carriers and consignees may have done 
all they could in the circumstances to clear 
the cargo quickly. Itis not suggested that 
the placing of the goods on: tho foreshore 
constituted delivery to the plaintiffs, or that 
apart from the special terms of the bill of 
lading the defendants’ liability came to an 
end when they deposited the goods on the 
foreshoree The question, therefore, is, having 
regard to the local conditions in connection 
with the landing of goods at Tuticorin and 
the custody of goods by carriers during the in- 
terval between the placing of the goods on the 
foreshore, and the delivery to the consignees, 
. and the season %fethe year (it is not denied 
that at this time of the year the t monsoon ” 
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may set in any day), "the defendants were 
guilty of-negligence in not taking precaution 
to protectthe goods from being damaged by 
rain notwithstanding the fact (as found) that 
they did all they could to clear them quickly. 

Now the facts found or admitted are these: 
—The practice atthe port of Tuticorin in 
connection with the landing of cargo from 
steamships js to land the cargo by boats on 
to the pier, unsorted, and to remove it from 
the pier to the foreshore and sort it there 
according to marks. Ido not think it was 
suggested on behalf of the defendants that, 
according to the practice which prevails at 
Tuticorin, the carriers are prepared to give 
delivery until “he cargo landed on the pier 
hes been sorted on the foreshore. When 
sorted the goods are at the disposal of the 
several consignees, and if, in the present case, 
the defendants had been able to show that 
the plaintiffs’ goods which became damaged 
by the rain were ready for delivery before 
they became damaged and the plaintiffs were 
so informed, the defendants would, in my 
opinion, be under no liability in respect of 
the damaged goods. 1 think since, exconcessis, 
the contract was not terminated by the de- 
posit of the goods on the foreshore, it was 
for the defendants to show the plaintiffs’ goods 
were ready for delivery at the time they 
were damaged and not for the plaintiffs to 
show they were not ready. In my opinion 
the case of Glendarroch (1), on which Mr. 
Napier relied with reference to the question 
of the burden of proof’ is not in point, Ac- 
cording to the evidence of Mr. Mansfield, the 
representative of the local agents of the 
defendants, the circular (exhibit I) was sent 
to the consignees and it is not disputed that 
the plaintiffs amongst the other consignees 
received the circulars in question. The circu- 
lar is in these terms (exhibit I).—“ The 
consignees of cargo per ss, Thorndale from 
Rangoon are hereby requested to take de- 
livery of their cargo as it is landed each day 
and remove at once, as the space for landing 
on foreshore is very limited. Failing to take 
delivery at once, the cargo will be on the 
beach at consignees’ entire risk and expense.” 
In my opinion this notice does not relieve the 
defendants from liability in the absence of 
evidence that the defendants were in fact 
prepared to deliver the plaintiffs’ goods. Mr. 
Mansfield’s evidence with reference to this 

(1) (1894) P. 226, 
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was as follows :—“ On the 25th, bags were 
stacked according to marks and ready for 
delivery. There are no accounts showing 
how many bags of each mark were sorted and 
stacked on a particular day. Besides the 
first plaintiff's 4,000 bags there was other 
cargo consigned to the plaintiffs Nos. 2 and 8. 
I cannot say for certcin whether any of the 
4,000 bags were ready for defivery on the 
24th or the 25th October. Our delivery book 
shows that 13 bags of 8.K.V.S. were deliver- 
ed on the 27th October. This was the first 
delivery in the case of the 4,000 bags. I 
cannot say if any more bags were ready for 
delivery on that day. I cannot say if any 
8.K.V.S. mark bags were ready for delivery 
before the 28th. The consignees cannot remove 
the bags before they take a delivery order 
from us which order is given when the cargo 
ja ready for dolivery. The delivery order 
could be given even before the steamer arrives. 
The consignees have only to show the bill 
of lading and apply for the delivery order 
. .. It rained very heavily on the night of 
the 27th October and intermittently for 
some days afterwards. It rained on the day. 
I cannot say if it rained on the nights. The 
steamer will not discharge cargo when it 
rains. If rain sets in when boats are.coming 
with cargo the boats continue the journey. 
This is what happened in the case of the 
landing of the bags in question. We did not 
provide any covering for protecting the bags 
from rain either on the boats or on the beach. 
When the heavy rain came we lent to the 
consignees the few tarpaulins which we had.” 
Mr. Laporte, the former Manager of the 
local agents, suid “I can’t say whether the 
cargo of a particular consignee was ready for 
delivery on a particular day; on a reference 
to the books of our office, some cargo consign- 
- ed to the plaintiffs Nos. 2and3 was ready 
for delivery between the 24th and 28th and 
was not taken delivery of, but I cannot 
give the marks of the cargo. I cannot say 


when the bags bearing the marks = g and 


J.K.V.S. were rendy for delivery.” It is not 
suggested on behalf of the defendants that 
they took any precautions to protect the 
goods from the rain. The reason why they 
did not do so seems clear from Mr. Mansfield’s 
evidence. He stated: “The nature of our 
lability in the matter of the cargo shipped 
by steamer will appear from the bill of lading. 


Dar jiability cbases as soon as the targo has 
left the steamer's slings. We are not liable 
for any damage that may happen to the cargo 
after it leaves the steam@r—whether in the 
boat or the pier or the beach. We are not 
bound to cover the cargo with tarpaulin. 
We never covered cargo with tarpaulin, but 
have lent tarpaulins to onr consignees when 
asked. We have not a large stock of tar- 
paulins. We have’a few tarpaulins and 
these we keep to cover our own cargo.” The 
figures in exhibit IV, which the learned 
Judge accepts, no doubt show that on October 
26th, 27th and 28th, 1900, a very large 
number of bags had been landed and were 
ready for delivery, but the figures do not show 
and Mr. Mansfield, as I read his evidemce, 
admitted that it could not be shown, thatthe 
plaintiffs’ bags were ready for delivery at the 
time they were damaged by therain. As it 
is not disputed that the goods were damaged 
by rain after they had been deposited on the 


“foreshore, and that no preceutions were taken 


by the defendants to prevent their being 
damaged by rain, and asin my opinion on 
the facts found and admitted, the defendants’ 
liability in respect of the goods had not come 
to an end at ihe time the goods were damag- 
ed, I am of opinion that on the facts the de- 
fendants were negligent and are liable for the 
damage to the goods. 

Assuming this to be so, the next question 
for consideration is, are the defendants pro- 
tected by the terme of the bill of lading ? 
The genetal condition in the bill of lading is 


as follows :—“ The said goods to be carried, 


and delivered subject to the terms and con- 
ditions hereof, including those at the foot of 
this bill of lading, in the like good order and 
condition, at the port of Tuticorin, the Act of 
God; the Queen's Enemies, Restraint of 
Princes, Rulers or peoples, restrictions of 
Quarantine, Prohibition, Pirates or Robbers 
by Senor Land, accidents, loss and, damage 
from Vermine, Barratry, Jettison, Collision, 
Fire, Accidents to or defects latent or other- 
wise in Hull, Tackle, Boilers, or Machinery, 
or their appurtenances, Steam, afd all the 
perils, dangers, and accidents of the Sea, 
Rivers, Land Carriage, and Steam Niviga- 
tion of whatsoever nature and kind; and 
accidents, loss or damage from any act, 
neglect, or default whatsoever of the Pilot, 


Master or Mariners, or other” servants of the - 


Company excepted, and the Company is b 
P 


. 
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be at liberty to carry the said goods to their 
Port of Destination by the above or oth&r 
Steamer or Steamers, Ship or Ships, ‘either 
belonging to the Company or to other persons, 
- and to tranship op land and store the goods 
either on shore or afloat, and re-ship and 
forward the same at the Company’s expense 
but at Shippers’ or Consignees’ risk, and 
with liberty also, at the like risk, to deviate 
as above-mentioned, unto K. Y. S. Mohamed 
Ebrahim Saheb or to his or their assigns.” 
Amongst the conditions at the foot of the bill 
of lading referred to above is the following: 
~~ The Company is to have the option of 
delivering these goods, or any part thereof, 
into receiving Ship, or landing them at the 
risk and expense of the Shipper or Consignee, 
ag per scale of charges to be seen at the 
Agents’ Offices, and is also to be at liberty 
until delivery to store the Goods or any part 
thereof, in receiving Ship, godown or upon 
any wharf, the usual charges, therefore, being 
payable by the Shipper or Consignee. The 
Company shall have a lien on all or any part 
of the goods against expenses incurred on the 
whole or any part of the shipment. In all 
cases and under all cirenmstances the hability 
of the Company shall absolutely cease when 
the goods are free of the ship’s tackle, and 
thereupon the goods shall be at the risk for all 
purposes and in every respect of the Shipper 
or Consignee. Fire Insurance will be covered 
. by the Company’s Agents on application.” 

It was contended on behalf of the appel- 
lant that the general provision in the bill of 
lading as to terms and conditions which pur- 
ported to exempt the defendants from liabili- 
ty for “any act, neglect, or default whatso- 
ever of the Pilot, Master or Mariners, or 
other servants of the Company ” referred 
only to the neglect, or default of the defend- 
ants’ servants engaged in or connected with 
the navigation of the ship. I should not be 
disposed to accept this construction of the 
words [see Baerselmin v. Batley (2)]. But, 
however this may be, it seems to me that as a 
matter of construction of the bill of lading, 
the question of the defendants’ liability is 
governefl by the terms of the special condition 
at the foot of the bill of lading which, refers 
to that stage of the adventure when the goods 
were free of the ship’s tackle. It was not con- 
tended by My. Napier, and having regard to 

(2) (1895) 2 Q.B , 801; 641 J. Q. B. 707; 43 W. R 
693; 67 L. T. 7019 GeAap. M,C. 207. 
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the wording of the special condjtion it could 
not be contended, that the putting the goods on 
board a receiving ship, or landing them, or 
storing them, constituted delivery. The special 
condition clearly contemplates that the delivery 
is fo take place, after the doing of these acts. 

Now, it seems to me, the defendants cannot 
be heard to say that for the purpose of pro- 
tecting themselves against negligence after 
the goods are free of the ship’s tackle they 
are entitled to pray in aid the general con- 
ditions in the' body of the bill, and give the 
go-by to the special condition which in terms 
relates to the stage of tte adventure when 
the negligence occurred. The special con- 
ditions were inserted in the bill of lading by 
the defendants for their own purposes and 
their own protection. Theycontain the terms 
on which the defendants were prepared to 
carry the goods with reference to this par- 
ticalar stage of the adventure, and, it seems 
tome, the question of the liability of the 
defendants during this particular stage of 
the adventure must be governed by the special 
conditions with reference thereto. In fact I 
do not think the cont: a'y view was seriously 
pressed by Mr. Napier, and in British India 
Steam Navigation Company v. Ratansi Ramji 
(3) in which I think it may be assumed the 
general conditions in the bill of lading were the 
same though’ the report does not say so—the 
point does not seem to have been put forward, 

The view which I take appears to be in 
accordance with the decision of the Court of 
Appeal in Rathbone Brothers § Co. v, David 
MacIver Sons §& Oo. (4) where the Court 
holding that the carriers were-unable, on the 
facts, to claim the benefit of a special proviso 
relating to wunseatvorthiness, the’ carriers 
were held liable notwithstanding general 
words in the bill of lading which exempted 
them in the case of injury or default. 

In the Bombay case to which I have re- 
ferred, the suit was against. the same de- 
fendants, and it would seem that the defend- 
ants have amended this bill of lading to meet 
the decision in that case. The first clause of 
the special condition in the bill of lading in 
the Bombay case is the same as in the present 
case, but in the bill of lading in the present 
case new provisions have been inserted in 
substitution for a provision which purported 

(3) 22 B. 184. (4) (1903) 2 K.B. 878; 72 L. J. 


K. B. 703; 89 L. T, 378; 62 W. R. 68; 8 Oom. Oùa.803 ; 
9 Aap. M. O. 467, 
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to impose on the consignee, where the goods 
were stored ` all risks of fire, dacoity, vermin 
or otherwise.” Ib was held by the Bombay 
- High Court that the words “ or otherwise” 
could not be held to cover all possible losses. 
The words “in all cases and under all éir- 
cumstances ” in the present bill of lading are 
no doubt as wide and as general as possible; 
but the reiterated use of general words does 
not of course exclude the applicgtion of the 
special canons of construction which a long 
course of Judicial decisions has held appli- 
cable to the construction of contracts which 
purport to relieve a carrier from liability for 
negligence. The authorities were discussed by 
Walton, J., in Price § Oo. v. Union Lighterage 
Company (5). In that case goods were loaded 
on a barge under a contract for carriage by 
which the barge owner was exempt from 
liability ‘ ‘for any loss of or damage to goods 
which can be covered by insurance.” The 
barge was sunk owing to the negligence of 
the servants of the barge owner, and the 
goods were lost. The learned Judge held 
that the barge owner was not protected from 
liability by the contract. In the course of 
his judgment the learned Judge observed: 
. If it were right or permissible to 
deal with this case without regard to the 
rules of construction which have been laid 
down in a well-known series of cases and 
looking only at the language used, if might 
very well be said that its meaning was that 
the defendants were to be exempt from 
liability for insurable losses whether caused 
by negligence or not. But there is, I think, a 
well-established rule of construction appli- 
cable to the present case. The law of’ Eng- 
land, unlike in this respect the law of the 
United States of America, does not forbid the 
carrier to exempt himself by contract from 
liability for the negligence of himself .and 
his servants ; but if the carrier desires so to 
exempt himself, it reguires that he shall do 
BO in express, plain, and unambiguous terms.” 
After discussing the authorities Walton, J., 
summarises their effect in these words: ` It 
really comes to this, that ifs carrier wishes 
to exempt himself from liability for the neg- 
ligence of his servants he must insert in his 
contract, in one form or another, something 
equivalent to what is well-known as a negli- 
(5) (1903) 1 K.B. 750, at p. 764; 72 L. J. K. B. 374; 


51 W. R. 477; 83 L. T. 423, 19 T, L R. 329; 8 Com 
Oas. 153 9 Asp. M. O. 393, 


gence clause.’ Now I understand a negligence 
chuse, to be a prevision which in expres terms, 
exempts t a carrier from liability for the negli- 
gence of his servants. The specific condition 
in-the bill of lading in the present case contains 
no such provision. The judgment of Walton, 
J., was affirmed by the Court of Appeal in 
Price & Co. v. Union Indghterage Company (6), 
Collins, M.R., observing in his judgment that 
the judgment of Walton, J., puts the decision 
of the case upon the right principle, and 
stated precisely the result of the authorities. 
In James Nelson 8 Sons,, Limited v. Nelson 
Line (Liverpool), Limited (7), Collins, M.R., 
again refers to the judgment of Walton, d., 
as containing “a complete and accurate ex- 
position of the law.” In The Pearlmoor (8) 
Gorell Barnes, J., cites a passage from the 
judgment of Walton, J., as summarising his 
own view. The passage in question is with 
reference to the rule laid down by Lord 
Bowen in Steinman & Co. v. Angier Line (9) 
and is as follows :—“ I understand the mean- 
ing of this to be that an exemption in general 
words, not expressly relating to negligence, 
even though the words are wide enough to 
include loss by the negligence or default of 
the carrier's servanis, must be construed as 
limiting the liability of the carrier as assurer, 
and not as relieving him from the duty of 
exercising reasonable skill and care. If the 
carrier desires to relieve himself from the 


. 


duty of using by himself and his servants - 


reasonable skill and care in the carriage of 
goods, he must do soin plain language and 
explicitly, and not by general words (Price 
§ Co. v. Union Idghterage Company (5).” In 
James Nelson § Sons, Linuted v. Nelson Line 
(Liverpool), Limited (7), the Court of Appeal 
applied the principle of Walton, J.’s decision 
in a case in which the clause in the bill of 
lading ran, “the carrier not being liable for 
any damage or detriment to the goods which 
is capable of being covered by insurance or 
which . has been wholly or in part paid for by 
insurance ” and the plaintiffs were partially 
covered by insurance and had been paid the 
insured proportion of the loss. This case was 

(6) (1904) I K.B. 412, 78 L J. K. B 222; 52 W. R. 
325 , 20 T. L. B. 177 ; 9 Com. Oas 120. 


(7) (1907) 1 K B. 769, 76 L.J K. B. 411; 98°L. T. 
402, 23 T. L. R. 302; 12 Com Oas. 210; 10 Asp. M. O. 
390 


(8) (1904) P. 288; 73 L. J É. 60; 901. T. 310; 9 


Asp. M. C. 540; 20 T. L. R, 199, 
(9) (1891) 1 Q.B., 819. . ° 


sr 
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taken to the House of Lords, (Melson Cine 
(Liverpool), Iimited v, Jame? Nelsgn & Sons, 
Limited (10), andthe decision of the Court 
of Appeal was affirmed on the ground that as 
there was no cl8ar and express exemption, 
the ship-owner was not relieved from his duty 
to take reasonable care, The Lord Chancellor 
said that ifhe had been obliged to affix a 
definite meaning to the disputed language, 
he would prefer the plaintiffs’ construction, 
t.e., a construction which would not exempt 
the defendants from liability; but he based 
the judgment, in which the other learned 
Lords concurred, on the ground that the 
clause taken as a whole was “so ill-thonght 
out and expressed that it was not possible to 
feel sure what the parties intended to stipu- 
éate,” and the Lord Chancellor stated that he 
rested his opinion on, the ground that the 
document was ambiguous. Thon follows 4 
passage in the Lord Chancellor's judgment 
(at page 20) which has to be carefully con- 
sidered with reference tothe judgments of 
the Court of Appeal in the cases to which I 
have referred. The passage runs thus:— 1 
wish to say, with the utmost respect for the 
argnments of counsel, I cannot agree in 
what I think was the contention, that there 
is a canon of construction by which the rigour 
of interpretation in some commercial docu- 
ments must be proportioned to the import- 
ance of the stipulation to be construed. I 
know of only one standard of construction, 
except where words have acquired a special 
conventional meaning, namely, what do the 
words mean on a fair reading, having regard 
to the whole document?” Now what the 
Lord Chancellor stated as the argument of 
counsel with which he could not agree was 
“ the contention that there is a canon of con- 
struction by which the rigour of interpretation 
in some commercial documents must be pro- 
portioned to the importance of the stipulation 
to be construed.” 
derlay Walton, J.’a judgment and which was 
accepted by the learned Lord Justices and by 
Gorell Barnes, J., was much more precise and 
specific than the contention of connsel before 
the Mouse of Lords as described by the Lord 
Chancellor. The principle was that an ex- 
céption in general words, not expressly relat- 
ing to negligence even though the words are 
wide enouth to fnclude loss by the negligence 


C10) (1908) A.C. 16, at p. 20 ; 77 L.J. K. B. 82; 97 
L. T, 812; 13 Con? Oas. 104; 24 T. L. R. 1145, 
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or default of the crrier's serwants, must be 
construed as limiting the liability of the 
crier as assurer and not as relieving him 
from the duty of exercising reasonable skill 
and care, and that if the carrier wishes to 
oxempt himself from liability for the negli- 
gence of his servants he must insert in his 
contract something equivalent to a negligence 
clause. I cannot help thinking that if the 
Lord Chaacellor had intended to repudiate 
this principle of construction as applicable to 
documents when a carrier purports to relieve 
himself from liability for negligence, he would 
have done so in express terms. It is no doubt 
true that the bill of lading in the present case 
does not contain contradictory terms and, in a 
sense, it is not ambiguous, but the portion of 
the bill of lading which deals with the liability 
of the carrier at the particular stage of the 
adventure when the negligence occurred, is 
not express with reference to the question of 
negligence, and this being sol do not think the 
carrier is protected. ; 

Having regard to the way in which the 
earlier authorities have been considered in 
the more recent cases, I do not propose to 
discuss the earlier cases which were cited in 
argument, I will merely say that as regards 
shipping contracts with the exception of 
Taubman v. The Pacific Steam Navigation 
Company (11), I know of no case in which 
the shipowner has been held to be protected: 
from negligence unless the contract protected. 
him from negligence in express terms. It 
seems doubtful whether this case should now 
be treated as a binding authority. Further, 
the contract there had reference to passenger's 
baggage, and it is not clear whether the ship- 
owners were under any liability as common 
carriers with regard to this baggage. 

As in my view of the law a shipowner is 
not exempted from liability for negligence 
unless the contract which exempts him is 
both clear and express, and as the contract in 
the present case, though it may perhaps be 
said to be clear is certainly not express, I am 
of opinion that the defendants are not pro- 
tected by their bill of lading. 

Two other questions remain for considera- 
tion I can deal with them shortly. Mr. 
Sundara Ayyar contended that a contract 
which purported to relieve a shipotyner from 
his liability as a carrier for negligence was 
contrary to public policy and should not be 

(11) (1872) 26 L.T. 704. 
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enforced. As” pointed out by Walton, J., in 
Price $ Oo.. Union Yighterage Comany (6) 
the law of the United States of America for- 
bids a carrier to exempt himself by. contract 
from liability for negligence, whilst the law 
of England does not. I am of opinion that 
on a question of this character Courts in India 
ought to follow the law of England. 

Mr. Sandara Ayyar raised the point that, 
as the learned Judges who heard this case on 
second appeal did not differ on te question 
of negligence, no appeal lay under article 15 
of the Letters Patent with reference to this 
question. This point is covered by authority. 
In Kunhumu v Srivallablhan (12), it was 
held by a Full Bench of this Court that the 
limited construction contended for by Mr. 
Sandara Ayyar should not be put on article 
15 of the Letters Patent. 

Tam of opinion that this appeal should be 
allowed with costs throughout, and that if the 
parties cannot agree as to damages the case 
should go back to the Court of First Instance 
in order that damages may be assessed. 

Wars, J.—In this case the learned Judges 
before whom the case camo on second appeal 
‘differed on the question whether the defend- 
ants were liable under the terms of their 
bill of lading for loss or damage occasioned to 
the goods whilst in course of landing and 

‘delivery by reason of the negligence of their 
servants. In the result the decree of the 
lower appellate Court was affirmed under 
section 573, Civil Procedure Code, and the 
plaintiff has now preferred this appeal under 
section 15 of the Letters Patent. The lower 
appellate Court held that, under the bill of 
lading, the defendants were not liable for the 
negligence of their servants and also found 
as a fact that there had not been any negli- 
gence, bat both the learned Judges before 
whom the case came ou second appeal, though 
differing as to the lability of the defendants 
for negligence were of opinion that this find- 
ing must be set aside, and that the defendants 
were guilty of negligence. The question most 
argued before us was, whether the defendants 
were linble under their bill of lading for 
negligence in landing the cargo, but it was 
also contended by the appellant that even if 
the bill of lading on its true construction ex- 
empted the defendants from liability for the 
negligence of their servants, such an exemp- 
tion was opposed to publio policy and void 

(12) (1901) 11 M.L.J. 10, at p. 17. 


under section "28 of the Indian Contract 
Ad? 

Furthe? questions were raised as to whe- 
ther in an appeal to this Court under section 
15 of the Lettera Patent it was open to either 
party to re-open any question on which the 
learned Judges had agreed, and, if so, whe- 
ther in the present case the learned Judges 
were right in setting aside the finding of 
the lower appellate Wanti that there had been 
no negligence. 

As regards the ikia goin Iam of opinion 
that on an appeal from a judgment of the 
two Judges of this Court who have differed 
in opinion, the appeal is not confined to the 
point upon which the learned Judges differed, 
and that the whole case is open on the appeal. 
Clause 15 provides (1) that from the jud 
ment of the single Judge of the High dou 
an appeal shall lie to the High Oourt, (2) 
that from judgments of two or more Judges 
of the High Court where they are equally 
divided and do not constitute a majority of 
the Court, an appeal shall also lie to the 
High Court, and (3) that appeals from other 
judgments of the High Court shall lie to the 
Privy Council, There is nothing in the clause 
to suggest that appeals under (2) are more 
restiicted than appeals under (1) and (8). 
Nor is there anything in the concluding por- 
tion of clause 36 which merely provides how a 
case is to be decided when the Judges before 
whom it is heard are equally divided in 
opinion, or in clause 39 which places certain 
restrictions on the right of appeal to the 
Privy Council provided for in the third part 
of clause 15, This is how, in my-opinion, 
the case stands upon the language of the 
sections, nnd the same conclusion has been 
arrived atin the judgment of a Full Bench 
in Kunhunnt v. Srivallabhan (12) by which 
we are bound. 

As regards the second point I am of opinion 
that it is not open to us to hold that contracts 
exempting a carrier from liability for the 
negligence of his servants are void a8 opposed 
to public policy. As pointed oat by Walton, 
J,in Price § Oo. v. Union Inghterage Company 
(5), “the law of England, unlike the daw of 
the United States of America, does not forbid 
the carrier to exempt himself by contract fyom 
liability for the negligence of himself and his 
servants; but, ifthe carrigr desives so to ex- 
empt himself, it requires that he ‘shall do so 
in express, plain, and unanpbiguous terms.’ 
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So far as the general question goer this is 
the lawewhich has been received and appli8d 
by the Indian Courts, [Jellicoe v. The 
British India Steam Navigation Co. (18) and 


. Hajee Ismail Saw v. The Company of the- 


Messageries Maritimes of France (14)1. Con- 
tracts have been made and business has been 
carried on for many years in Tndia on this 
footing, and if the law is to be altered now it 
must be by the legislature. 

The next point is, assuming the rule laid 
down by Walton, J., to be correctly stated— 
and several subsequent cases were cited in 
which it was approved—whether in the bill of 
lading the carriers have stipulated for exemp- 
tion from liability in terms sufficiently ex- 
press, plain and unambiguous to satisfy the 

ificial rule of construction enunciated by 

alton, J.? After stating the effect of the 
earlier cases Walton, J., sums up by saying : 

It really comes to this, that if a carrier 
wishes to exempt himself from liability for 
the negligence of his servants he must insert 
in his contract, in one form or another, some- 
thing equivalent to what is well known asa 
negligence clause.” In that case the only 
evidence of the terms of the contract was a 
statement at the head of the carriers’ sta- 
tionery that they would not be liable for any 
loss or damage which could be covered by in- 
surance, and Walton, J., held that these gener- 
al words would not exempt them from liability 

for their servants’ negligence. In the present 
case the bill of lading expressly excepts “ ac- 
cidents, loss or damage from any act, neglect, 
or default whatsoever of the Pilot, Master or 
Mariners, or other servants of the Company,” 
and, to borrow the language of Mr. Scratton 
in article 91 of his book on ‘Charter-parties 
and Bills of Lading,” exceptions such as this 
“unless otherwise clearly worded, limit the 
shipowner’s liability during the whole time 
he is in possession of the goods as carrier, and 
therefore apply during the loading and dis- 
charging of the goods.” 

The respondents, however, rely on one of the 
conditions at the foot of the bill in which it is 
stipulated that the company is “ to have the 
option ofedelivering the goods, into a receiving 
ship, or landing them at the risk and expense 
of the shipper or consignee, and is also to be 
at liberty until delivery to store them in re- 
ceiving ship, godown or upon and wharf, the 
usual charges, therefore, being payable by the 

(18) 10 C. 489. ° @ (14) 28 M, 400. 


~ 


shipper or consignee,” and that % in all cases 
and under all circumstances the lability of 
Company shall absolutely cease when the 
goods are tree of the ship’s tackle, and there- 
upon the goods shall be at the risk for all 
purposes and in every respect of the shipper 
or consignee.” The question is, do these 
general words impose upon the carriers a 
liability for the negligence of their servants 
from whichethey would have been exempted 
under the express terms of the bill but for 
these words? In my opinion, reading the ex- 
ceptiou with the condition, the clear intention 
of the parties was, by these words, to confer 
upon the carrier, as regards this particular 
stage of the adventure, a larger degree of 
exemption than he had stipulated for gener- 
ally as regards the whole adventure in the 
exceptions. To read such general words 
of exemption as imposing upon shipowner 
as regards this stage a liability for negli- 
gence against which he has already stipulated 
generally is,in my opinion, not so much 
interpreting as altering the contract. The 
role laid down in the judgment of Walton, J., 
is a rale of interpretation, and there was no 
difficulty in applying it in that case as the 
general words stood alone and there was no 
context to throw any light on the intention of 
the parties. In Steinman §. Co. v. Angier 
Line (9), one of the principal cases cited, 
Bowen, L.J., stated the rule to be that “ words 
of general exemption from liability are only 
intended (unless the words are clear) to re- 
lieve the carrier from liability where there 
has been no misconduct or default on his part 
or that of his servants.’ In my opinion these 
general words if read with their context are 
clear. That this artificial role of construction 
did not, in the opinion of Bowen, L.J., whol- 
ly supersede the general rules of construction 
which require the whole contract to be 
read together and effect given as far as 
possible to every stipulation, and general 
words to be construed in the light of their 
context, I think, may be gathered from the 
fact that he was at pains to point out that 
the exception of negligence in that case did 
not affect the construction of the general 
words under construction which dealt with 
theft, as that was a case of wilful default not 
covered by the exception of negligence. Simi- 
larly in The Pearlmoor (8), Sir Gorell Bar- 
nes, when applying the judgment of Walton, 
J., to the interpretation of the general words 
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then in question, relied on the fact that in 
that particular bill of lading negligence was 
only excepted in certain specific cases and not 
generally, to show that general words not re- 
lating to any of those specific cases could not be 
read as exempting from liability for negligence. 
In British India Steam Navigation Company 
v. Ratanst Ramji (8), which came before 
Sir Charles Farran a bill of lading of the pre- 
sent defendants and very much in the present 
form contained an additional clause now omit- 
ted. “If stored in receiving ship, godown or 
upon any wharf, all visks of fire, dacoity, ver- 
min or otherwise shall be with the merchant,” 
and it may well have been held that these 
words relating to the stage when the ship- 
owner is in possession as warchouse-keeper and 
enumerating the specific risks which the mer- 
chant was then to bear did not exempt the 
carrier from liability for negligence merely 
because the general words “or otherwise” 
were added to the specific risks which the 
merchant was to bear at this stage. That 
decision in my opinion comes within the rule 
now laid down by the House of Lords that an 
ambiguous document is no protection. 

On the whole I have come to the conclusion 
that in this bill of lading the carriers have 
sufficiently protected themselves from lability 
for the negligence of their servants during 
the discharge of ihe cargo. To hold that 
these general words of exemption have the 
effect of Imposing upon the carrier a lability 
for negligence appears to me, with great re- 
spect, to be carrying this doctrine of artificial 
construction further than it has ever yet been 
carried, and further than it ought to be car- 
ried. Iam confirmed in this view by the 
recent decision of the House of Lords in Nel- 
son Line (Inverpool), Limited v. James Nelson 
& Sons, Limited (10), the report of which has 
reached India since this judgment was written. 
Their Lordships in that case consider the 
effect of a clause exempting the shipowner 
from any damage or detriment to the goods 
which could be covered by insurance, words 
in effect the same as those considered by 
Walton, J., in Price § Co. v. Union Inghterage 
Company (5), but not standing by themselves, 
as in that case, but occurring in a bill of lad- 
ing in the midst of other complicated and not 
altogether consistent stipulations. In the 
Court of Appeal, the case was held to be 
governed by the rule laid down by Walton, J., 
in Price & Oo. v. Union Lighterage Oompany (6). 


Leka Lorebarn yemarked that the worgls taken 
by thémgelves seemed to excuse the shipowner 
from any imaginable liability except such as 
could not by law be underyritten. But, his 
Lordship went on to observe, these words must’ 
be considered along with the context, and 
considering them along with the other provi- 
sions he found it impossible to ascertain 
what was the intention of the parties, and 
then explicitly vested his decision on the 
ground that an ambiguous document is no 
protection. His Lordship, however, went on 
to make certain other observation in the light 
of which Walton J.’s decision, and those that 
have followed it, will have to be reconsidered. 
“I cannot agree in the contention that there is 
a canon of construction by which the rigour of 
interpretation in some commercial docnmefts 
must be proportioned to the importance of the 
stipulation to be construed. I know of only 
one standard of construction, except where 
words have acquired a special conventional 
meaning, namely, what do the words mean on 
a fair reading having regard to the whole do- 
cument ?’ Applying this standard to the 
present case I fail to see any element of 
doubt. ‘ 

The remaining point is whether there are 
sufficient grounds to justify this Court on Se- 
cond Appeal in setting aside the finding of the 
lower appellate Court and giving judgment for 
the plaintiff. Now the suit is brought in respect 
of 246 bags of rice out of 4,000 bags belong: 
ing to the first plaintiff which were carried 
on board a steamer chartered by the defend- 
ants from Rangoon to Tuticorin. The plaint- 
iff alleges, that they were not delivered, but 
were landed in hurry and confusion, and be- 
came damaged and unfit for consumption by 
exposure to heavy rain at Tuticorin without 
being covered, and that they were consequent- 
ly destroyed by the local municipal authorities 
whilst in the custody of the defendants Nos. 
2 to 4, the agents of the first defendant, the 
Birtish India Company. Now the lower ap- 
pellate Court has found that the defendants 
were not guilty of negligence in allowing the 
bags to get wet, and secondly that the damage 
to the bags was not in fact caused by their 
getting wet but was due to the length pf time 
they were left on the foreshore by the con- 
signees or their agents. Hither of these findings 
is sufficient to dispose of the’ plaintift’s suit, 
and I see no sufficient reasonfor differing from 
either of them. But before coming to theni 
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it is important to see on the facts * found, by 
the lower appellate Court or” admitted, what 
was the custom of the port as to the landing 
of grain cargo. As to the customary manner 
“ of landing grain® cargo, when the landing is 
undertaken by the ship, it is found that the 
custom which was observed in this case was 
for the ship to put the bags into boats and to 
carry them from the steamer, which cannot get 
within some miles of the shore, to the jetty, 
and to discharge the bags unsorted on the 
jetty, and then to remove the bags from the 
jetty and to sort them according to marks, on 
the foreshore, when they are at the disposal 
of the consignee, Now this. in my opinion, 
has a very important bearing in the present 
case, as when tbe consignee’s agents have 
lead notice, and are on the spot, the ship’s 
liability, even apart from the bill of lading 
must, in my opinion, absolutely cease when 
the bngs are sorted and stocked and at the 
disposal of the consignee. Bevan on ‘ Negli- 
gence in Law’ (second edition), volume IT, 
page 1307, cites 3 Kent. Comm., 215. It is 
then open to the consignee to remove them or 
to leave them on the foreshore at his own risk 
and expense, either protected or unprotected 
for as long a period as suits his convenience. 
What he chooses to do with them is no con- 
cern of the carrier, and he cannot be called on 
to protect them with tarpaulins until the 
consignee chooses to remove them. - To put 
“ the matter in another way a shipowner or 
charterer cannot be bound to carry about 
tarpaulins for the protection of cargo after he 
| has landed it and placed it at the disposal of 
the consignees, or to keep a stock of tarpan- 
lins for this purpose ready at the varions 
ports at which the ship calls, It was not 
seriously contended that there was any such 
lability. This being ŝo, as 246 bags were 
admittedly placed at the disposal of the con- 
' signees on the foreshore and were not seized 
and destroyed by the Municipality until three 
or four days later, the plaintiff’s claim, in my 
opinion, is not so much for non-delivery of 
the bags as for failure to deliver them in 
good order and condition and must be so dealt 
with. ° 
If this be so, the only question is, was the 
loss*of these 246 bags due to damage received 
owing to the defendants’ negligence during 
the landing And before they were sorted and 
stocked and at the plaintiff's disposal on the 
foreshore ? . Now*it is stated by the late Mr. 


~N 


Carver, ‘section 461, that “ the manner of dis- 
charging also is, inthe absence of special 
terms, to be determined by reference to the 
regulations and practices of the port of dis- 
charge,” and I do not see how a ship-owner or 
charterer who takes power to land cargo at 
the port of discharge at the consignee’s risk 
can well be expected to take any greater pre- 
cautions for the safety of the cargo than 
are usual And customary at the port. .What 
is usual and customary in such a case is a good 
index of what is reasonably hecessary for 
safety. Here the lower appellate Court has 
found that there was no custom at Tuticorin 
to protect grain during landing with tarpaulins 
during the rainy season, and under these cir- 
cumstances I do not see how we can be justi- 
fied in interfering-with the finding that there 
was no want of reasonable care ‘in failing to 
protect them. 

I think further that the conclusion to be 
drawn from the lower Court’s findings is that 
the lengthy exposure to which some of the 
bags were subjected during transit in this 
case was due to exceptional circumstances 
which the defendants could not reasonably be 
expected to have foreseen-—responsibility for 
which lay not with the defendants but very 
largely with the second and third plaintiffs, 
the agents whom the first plaintiff employed 
to take delivery of hia consignment. Of the 
whole cargo of over 38,000 bags, plaintiffs 
Nos. 2 and 3 together had to take delivery of 
22,500 bags including the first plaintiff’s 
4,000, that is to say, considerably more than 
half. On Wednesday the 24th October, the 
day of the ship’s arrival, they and the other 
consignees received a notice, exhibit I, from 
the Company's agents at the port requesting 
them to take delivery of the cargo day by day 
as landed, as the space for landing on the 
foreshore was very limited, and pointing out 
that cargo.left on the beach would be at the 
consignee’s entire risk and expense. A. por- 
tion of the foreshore it appears was covered 
with Government salt for export, and so un- 
available forthe grain cargo. The necessity 
for prompt action on the part of the con- 
signees was all the greater, as the monsoon or 
rainy season might be expected to set in any 
day. Notwithstanding, according to the 
figures in exhibit IV, which the lower ' appel- 
late Court has accepted, the second and third 
plaintiffs and other consignees did not remove 
a single bag on Wednesday or Thursday, and 
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_ only removed betweentfive and six ‘thousand 
bags on Friday and Saturday, so that on 
Saturday night there were over seventeen 
thousand bags ready for removal on the fore- 
shore and the congestion there was so great 
that the defendants were unable to go on re- 
moving bags from the pier and sorting them 


on the foreshore, and on Saturday night the. 


whole pier was covered with unsorted bags 
which had been discharged in tle ordinary 
course from the ship and could not be sorted 
for.want of room onthe foreshore. On Sa- 
turday night the monsoon burst, and such of 
the 17,000 bags on the foreshore and of 
the bags on the pier as were unprotect- 
“ed were exposed to the rain. On Sun- 
day the ship suspended discharge at the 
request of the consignees, but the con- 
signees removed 7,000 bags and 5,000 more 
were removed from the jetty. On the morn- 
ing of Monday, the 29th, there were 14,000 
ready on the foreshore and two of the pier 
jetties were still covered with bags. The bags 
left on the foreshore by the consignees were 
obviously exposed to greater risk of damage 
i a those on the pier owing to the possible 
cts of heavy rainon the foreshore. Ac- 
cording to exhibit IX, it was the bad smell 
coming from the bags actually lying in the 
_mud on the foreshore that led to the inter- 
` vention of thé Muncipality on Monday, October 
29th, when the .Sub-Collector was brought 
down and examined the bags on the foreshore 
and on the jetties, and gave the consignees 
three days to clear them all, which the con- 
signees undertook to do. 

Then as to the question whether. the 
damage to these 246 bags was due to wetting 
received before they were sorted and stocked, 
as to which the finding is in defendants’ fa- 
vour, it is argued for the appellant that there is 
nothing to show when these particular bags 
got wet or how they were damaged, and that 
the onus is on the defendants. This being, as 
I have said, really inthe nature of a claim 
for failure to deliver in good order and condi- 
tion, and delivery in the sense of putting 
these bags at the consignee’s disposal being 
admitted, I think if the consignees wished to 
make a claim against the defendants for a 
total loss owing to the wet condition of the 
bags when put at their disposal, it was for 
them to show the time when the bags were 

“put at their disposal, and that the condition 
of the bags when put at their disposal was 


suck as to justify them in refusing to take 
delivery, gr in afterwards rejecting the bags. 
This onus they have failed to discharge. 

But even putting the onus onthe defend. 
ants, and assuming the cas@most favourable 
to the plaintiffs, viz., that these particular 
bags were exposed on the jetty from Saturday 
night, I still think there is evidence to sup- 
port the finding that these bags were damag- 
ed not by the wetting but by exposure on the 
foreshore for which the consignees are alone 
responsible. The Sub-Collector'’s action cer- 
tainly goes to show that the bags which had 
been exposed on the pier had not substained 
any serious damage on Monday morning and 
would have been all right ifthe consignees 
had removed them within three days as they 
undertook to do. That they had ampje 
opportunity of removing them even earlier is 
shown by the figures in exhibit IV, which the 
lower appellate Court has accepted. On 
Monday the consignees removed no less than 
12,0L0 bags, leaving a balance of only 2,700 
out of the 14,000 awaiting removal on that 
morning. A further 3,000 had been removed 
from the jetties and sorted that day making 
5,700 ready on Tuesdey morning. If they 
had gone on at the same rate as on Monday, 


“they could have removed on Tuesday not only 


this 5,700, but also the greater part of the 
4,600 sorted that day. The last of the bags 
so leil on the pier on Saturday night must 


. 


have been sorted and ready for removal on 


Tuesday when the ship completed her dis- 
charge and left the port, as the pier would 
have been cleared in the ordinary course to. 


“make room for the landing of further bags. 


But for some reason on Tuesday the consign- 
nees chose to remove 1,100 only 1 eaving 2,000 
ready. The last 3,C00 or so were sorted on 
Wednesdey, October 31st, but the consignees 
only removed 8,000 on that day leaving 9,000, 
and of these they afterwards removed 8,000 
leaving 1,098 (including the 246 which are the 
subject of this suit), which were seized by 
the Municipality on the 2nd or 3rd November. 
I am not called upon to suggest why the con- 
signees were so slow in removing the bags after 
Monday, but I think the District Jfdge was 
justified in view of the above facts in finding 
that the damage to these bags was not @ne to 
the wetting but was due to the length of time 
they were left onthe foréshores If the first 
plaintiff’s bags were left on the foreshore that 


was obviously due to theeaction of the two - 
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a 
agent8 he employed to také delivery, the se- 
cond and third plaintiffs, and the defendants 
‘cannot be held responsible. But as I have 
already said evéh assuming the damage was 
caused to these bags by the wetting they re- 
ceived before they were placed at the disposal 
of the consignees, still I think the District 
Jadge was justified in finding that failure to 
have tarpaulins ready and to protect the bags 
with them did not in the circumstances 
amount to negligence. I am, therefore, of 
opinion that on the findings and admissions 
there is no ground for setting aside the find- 
ings in favour of the defendants, and I am, of 
course, even more strongly of opinion that 
there are no grounds to justify us on second 
eppeal in arriving at fresh findings in favour 
of the plaintiffs. 

1 would, therefore, dismiss the appeal with 
costs, but the decree must be in accordance 
with the opinion of the majority of the 
Court. 

SANKARAN Nair, J.—I agree with my Lord 
the Chief Justice in holding that the loss to 
the plaintiff was caused by the negligence of 
the defendants’ servants. Of the 1,098 bags 
destroyed, 246 belonged to the plaintiffs, 
and there is no evidence to show that they 
were ever ready for delivery by being separat- 
ed from the rest and, if they were, when. 

The second question is whether the defend- 


* ants are exermpted from liability by the terms 


of the bill of lading. On this question also I 
concur in the judgment of my Lord the Chief 
, Justice. , Briefly my reason is this :— 

Prima facte the defendants are liable for 
the negligence of their servants. They have 
to make out their exemption from liability, and 
that can only be made out, if at all, by show- 
ing that the plaintiffs agreed to discharge 
them from it. Itis not enough to use words 
which were intended by them for that pur- 
pose or which wonld ordinarily be regarded as 
exempting them. The cargo owner knows 
that the law makes the company liable, and 
he must, therefore, be told in clear and plain 
Jan e and in explicit terms that they do 
not hold themselves liable to him for their 
servants’ negligence to make up his mind 
whether under such circumstances he would 
ship his cargo or not. It must not be left to 
inference. Wnlesa ‘his attention is drawn to 
it, he is not to þe presumed to discharge the 
shipowner. In tl case before us, the negli- 
gence clase in the body of the bill of lading 


does not operate after the goods leave the 
ship’s tackle, and the clanse or condition in- 
serted Inter in the bill does not refer to negli- 
gence. On these findings the plaintiffs are 
entitled to a decree in their favour, and it is 
not necessary to decide the other question 
raised by Mr. Sundara Aiyar that a contract 
exempting the ship owner from the negligence 
of himself or his servants cannot be enforced 
in this country. Mr, Justice Subramania 
Aiyar has left the questionopen. Mr. Justice 
Miller was not prepared to dissent from the 
decisions in which similar stipulations were 
treated as legal. My learned colleagues, how- 
ever, who have heard this appeal have ex- 
pressed their opinion on his point. I proceed 
accordingly to consider the question. As to 
the authorities, the cargo owner was not re- 
presented in the case Jellicoe v. The British 
India Steam Navigation Company (13) and 
there is no doubt in my mind on reading the 
judgment of the Chief Justice in that case 
and in the case Moothora Kant Shaw v. The 
India General Steam Navigation Company (15) 
that he arrived at his conclusion with evident 
reluctance. Neither in Hassanbhoy Visram v. 
The British India Steam Navigation Company, 
Limited (16), nor in Hajee Ismail Bart v. The 
Company of the Messageries Maritimes of France 
(14), was the illegality of the stipulation 
raised or discussed. The question, therefore, 
is not coneluded by authority. 

The rule of law in England which may now 
be taken to be established by the decision 
referred to by Mr. Napier, and on which he 
relies, is thus stated in Carver's ‘ Carriage by 
Sea,’ section 101— 

“ Bills of lading now commonly relieve the 
shipowner from responsibility for negligence 
of the master or mariners in navigating the 
vessel. Often the exception extends to acts 
of stevedores, and other persons employed by 
the ship ; and sometimes it goes still further, 
and covers all wrongful acts, and neglects, and 
errors in judgment, whether of the owners, or 
of those in their service, or for whose acta 
they would otherwise be liable. There is 
nothing’in our law to prevent the parties from 
making such a contract. The legislature has 
not interfered with shipowners, as it has with 
railway companies, to prevent their enforcing 
contracts which may seem to the Courts not to 
be reasonable.” 


(15) 10 C, 166. 
(16) 13 B. 571, 
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In Indian law there is, of course, nothing 
like an unenforceable contract as only an 
agreement enforceable by law is a contract. 
‘Assuming then that a shipowner can enter 
into an agredment with the cargo owner as 
stated above, can it be possibly contended that 
we are to enforce, in this country, the Eng- 
lish law of contract even where it differs from 
the Indian Jaw. The validity of ethe agree- 
ment must be determined by the Indian law, 
and the fact that the parties stipulate to be 
bound by the agreement is of no avail, except 
$n certain cases. Thus if in making the con- 
tract there was no consent, 1.e., the shipowner 
and the other party “ did not agree upon the 
same thing in the same sense,” or if the 
agreement was brought about by fraud, undue 
influence, coercion, or misrepresentation, then, 
there is no valid agreement or contract 
which an Indian Court will enforce, even 
though the parties may state in clear, express 
and unequivocal terms, that each party shall, 
in spite of any such invalidating element, per- 
form such contract. No words can take the 
case out of the operation of the rule of law or 
exempt the party from liability for damages, 

Similarly, ifthe consideration or object of 
the agreement is opposed to public policy as 
declared by the Indian Legislature or the 
Indian Courts, no words in a contract will 
estop a party from pleading, or the Courts 
from deciding, that the contract cannot be en- 
forced, It makes no difference, so faras I 
am aware, in India, that ib was the agent who 
was guilty of the particular act which invali- 
dates the contract. 

Let us then test the validity of this exemp- 
tion clause by the Indian Contract Act. 

Section 148 of the Indian Contract Act as 
pointed out by the Judicial Committee in The 
Irrawaddy Flatilia Company v. Bugwandas (17), 
undoubtedly includes bailment for carriage. 
This is also the view of the Calcutta High 
Court in Macktllican v. The Compagnie Des 
Messageries Maritimes De France (18), and of 
the Bombay High Court in Kuverji Tulsidas 
v. The Great Indian Peninsula Railway Oom- 
pany (19). A shipowner is a bailee within 
the termas of that section. Under section 151 
of the Act, the defendants, therefore, are bound 
to take as much care of the goods as a man of 
ordinary prudence would under similar cir- 
cumstances. Itis only the incident of any 

(17) 18 O. 620, at p. 627. (18) 6 C. 227. 

(19) 3 B., ab p. 109. 


conftract not inconsistent with its prowisions 
that remains unaffected by the Contract Act 
(see section 1 of the Contract Act). The in- 
cident of the contract beforeas that the bailee 
is exempt from taking the care required by 
section 151 appears to me to be clearly incon- 
sistent with that section. Section 152 seems 
to make this clear. It declares that the 
bailee’s liability is limited as declared by 
section 151, “in the absence of any special 
contract,” or in other words he may by con- 
tract undertake a higher responsibility, for 
instance, that of an insurer. The Calcutta 
High Court and the Judicial Committee relied 
upon this section to hold that these provisions 
do not limit the liability imposed by the com- 
mon law rule recognized in the Carriers Ac 

1865, which was the only point decided in 
that case. The provision in section 152 that 
a bailee may undertake a higher responsi- 
bility, the absence of a similar provision that 
he may limit the liability imposed by section 
151, and the fact that, in the chapter IX re- 
lating to Bailment, whenever a rule of law is 
intended to operate only in the absence of a 
contract tothe contrary it is expressly so stated 
— (see sections 163, 165, 170, 171 and 174)— 
leave no doubt in my mind that a bailee’s lia- 
bility cannot be reduced by cqntract below the 
limit prescribed by section 151. In fact, 
throughout the Act, whenever the legislature 


intended that the provisions of the Act should , 


be enforced only in the absence of a contract 
between the parties they have said so. (See 
sections 109, 118, 116, 121, 93, 94, 95, 202, 


219, 221, 230, 241, 253, 256, 261, 265.) The" 


obligation imposed by section 151 applies to 
bailees as well as to their servants in the dis- 
charge of their duty. The agent represents 
the bailee nnder the Act. The Contract Act 
thus sweeps away all the distinctions between 
the degrees of care required of the bailees. 
In the English law the amount of care re- 
quired seems to depend upon the benefit ac- 
cruing to the bailee. Under the Contract 
Act the obligation arises from the simple fact 
of accepting delivery or receiving property for 
a certain purpose, and the care to be taken is 
thesame in all cases. Thus, under section 71, 
a person undertakes the same responsibilty as 
a bailee from the mere fact of taking goods 
belonging to another into:his custody. The 
relations between parties may well be left to 
be regulated by contract wkeen*the degree of 
care required is dependent upon the benefit 
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derived from the bailment, buj when the same 
amount of care is required indepondeat ôf any 
benefit to the baliee then it may well be that 
the legislature did not think it right to allow 
“the bailee to reduce his liability. 

Assuming then that the rule of English 
law that a common carrier can get rid of his 
liability by contract has been accepted in 
India, the contract itself must be obviously 
one which will be recognized in the Indian 
Courts, and, if I am right in the view above 
set forth, it necessarily follows that while a 
common carrier may exempt himself front the 
liability of an insurer by contract, he cannot 
exempt himself from the liability of an ordi- 
nary carrier imposed by section 151 of the 
Indian Contract Act. 

urther, let us see whether there is any 
consideration for the exemption. The Eng- 
lish common law is stated m these terms by 
Lord Blackburn :—"“ At the common law, a 
carrier who received goods as such was re- 
sponsible for every injury occasioned to them 
by any means except of the act of God or of 
the Queen's enemies. He was also bound to 
receive goods tendered to him for carriage, 
and was liable to an action if he refused to 
receive them without reasonable excuse and 
such an action might still be maintained.” 

For any agreement to relieve the common 
carrier from this responsibility under the 
common law for negligence, among other 
things there must be consideration. In this 
case what is the consideration? But the 
undertaking to carry cargo. Because the de- 
fandants as common carriers are bound on 
payment of freight to receive and carry it to 
its destination. Is it then the special rate at 
which this cargo was to be conveyed? I 
agree that the reasonableness of the freight 
will depend upon various conditions such as 
weight, measurement or value. It is unrea- 
sonable to expect a shipowner to carry goods 
worth afew rupees and jewels possibly worth 
lakhs for the same remuneration ; the negli- 
gence of his servants in the one case may 
cause him only a trifling loss, while in the 
other casegit might be his ruin. It is only 
right, therefore, that he should be entitled 
to demgnd higher rates for certain goods, sub- 
ject to this condition that they must not be 
prohibitive rates intended to coerce the owner 
to accept any’ conditions the shipowner 
might think it fiteto impose. In such cases 
fhe shipowner may tell the owner, we will 


~ 
` 


undertake the risk only if you pay the higher 
rate. -Otherwise we undertake no risk. Si- 
milarly; according to some English cases if 
the shipowner is willing to carry cargo for 
below what would be œ reasonable remunera- 
tion for carrying ib at his risk on condition 
that he is to have no liability at all and the 
owner agrees to the reduced rates discharging 
him from thg common law liability there may 
be an agreement with a good consideration. 
(Seo Peek v. North Staffordshire Railway Com- 
pany (20). I doubt, for the reasons already 
pointed out, whether this is permissible under 
the Indian Contract Act. But, in any event, 
it is for the shipowner to offer the alternative 
rates for the owner to make his election, It 
cannot be said in this case then that the 
plaintiffs elected to pay a lower rate on condi- 
tion that the defendants are not to be liable 
for their servants’ negligence. 

The other conditions in the bill of lading 
also require notice. ‘There is a clause 
that packages of more than a certain weight 
are only carried at advanced rates of freight 
and by special agreement. Thereis another 
clause which requires that for gold, precious 
stones, ete., over the value of Rs. 500, a 
special shipping order or advice note must be 
granted after a declaration of their value. 
This appears reasonable. But I can see no 
consideration for a stipulation that the com- 
pany will not be responsible for negligence 
even after receiving the higher freight for the 
greater care required on account of the nature 
of the goods The agruement, th erefore, 80 
far as this stipulation is concerned is without 
consideration. 

I have assumed throughout that it is open 
to the shipowner, a common carrier, to enter 
into a contract of exemption from lablity if 
such contract is for consideration and is not 
opposed to the Indian Law of Bailment. T 
now proceed to consider the other question 
whether the common law liability of a common 
carrier may be limited by contract in India. 

In deciding whether the English law to this 
extent has been followed in India, it is neces- 
sary to bear in mind that it makes no dif. 
ference whether the exception relates to the 
negligence of the master or his servants ; that 
the stipulation may be admittedly unreason- 
able ; and that the liability of a shipowner in 
cases similar to the one before us is the same 
as that of an inland common carrier. 

(20) 10 H.L.C 473. 
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Whenever I referto negligence, I mean 
negligence in not taking reasonable care or 
the care required by section 151 of the Indian 
Contract Act. | 


How far this common law liability could be 
modified by contract between the parties was 
stated by Mr. Story in his book on Bailments, 
section 549, published in 1832. “It was,” 
he says, “ formerly a question of auch doubt, 
how far common carriers on land could by 
contract limit their responsibility, upon the 
ground, that exercising a public employment, 
they are bound to carry for a reasonable com- 
pensation, and have no right to change their 
common law rights and duties, and it was 
said, that, like innkeepers they are bound to 
receive and accommodate all persons, so far as 
they may, and cannot insist upon special and 
qualified terms. The right, however, of 
making such qualified acceptances by common 
carriers seems to have been asserted in early 
times. Lord Coke declared it in a note to 
Southcote’s case (21) ; and it was admitted in 
Morse v. Slue (22). It is now settled and re- 
cognised beyond all reasonable doubt. Still, 
however, it is to be understood, that common 
carriers cannot, by any special agreement, 
exempt themselves from all responsibility, so 
as to evade altogether the salutary policy of 
of the common law. They cannot, therefore, 
by a special notice, exempt themselves from 
all responsibility in cases of gross negligence, 
or fraud; or, by demanding an exorbitant 
price, compel the owner of the goods to yield 
to unjust and oppressive limitations of his 
rights. The carrier will also be equally aos 
liable in case of the fraud or misconduct of 
his servants, a8 he will bo in case of his own 
fraud or misconduct.” 


In the opinion of Lord Blackburn “the 
weight of authority was in 1832 in favour of 
this view of the law.” 


Story defines “gross negligence” to be 
the want of such care as a prudent man would 
take of his own property (section 11). 
Best, J., in Batson v. Donovan (28), and 
Dallas, C. J., in Duff v. Budd (24) give a 
similar definition, or, in other words, the 
degree of care is similar to, if not the same 
as, that required to be taken by a buailee 
by section 151 of the Indian Contract 
Act. 


(21) 4 Co. Rep., 84, 


(22) 1 Vent R., 288. 
(28) 4 B, & A., 30, 


(24) 3 B, & D., 182, 


“The Carriers Act of 1830 enabled the inland 
common carriers to exempt themselves from 
liability by special agreement and as there 
was no reason to treat carrfers by sea differ- 
ently from the carriers by land, the Judges 
held that they came within the reason of the 
statute and were, therefore, similarly entitled 
to enter into contracts of non-liability. Let 
us see how these questions have in the mean- 
time been dealt with in India, 

The corresponding Indian Act is the Com- 
mou Carriers Act of 1865, based mainly on 
the English Act of 1830. Before 1865, there 
was Act XVIII of 1854 relating to Railway 
Companies, and, it may be noticed that, the 
right of limiting their lability by private 
contract even when such contract was reasqn- 
able was not given to them as in the case of 
English Railway Companies by the corre- 
sponding English statute passed about the 
same time, and the companies were expressly 
made answerable for the gross negligence or 
misconduct of their servants. The earlier 
sections of Act IIT of 1865 extend to India 
the principles embodied in the English statute 
of 1830 relating to carriers. Section 6 of the 
Act, like section 6 of the Statute, declares 
that common carriers may limit their liabili- 
ty by contract with the important limitation 
that in the case of an agent of the owner of 
the goods he must be duly authorised in that 
behalf. This deviation from the English law. 
was made to prevent common carriers from 
securing the signature of the cooly to what 
may afterwards be pleaded as a contract 
against the owner. Then we have the two 
important sections which I place below side 
by side for contract and comparison. 


Sec. 8 (Cap. 68) of XI Sec. 8 of Act IIT of 


Geo. TV & I Will. IV. 1865. 
Provided also, and Notwithstanding 
be it further enacted, anything hereinbefore 


that nothing in this 
Act shall be deemedto 
protect any Mail Con- 
tractor, Stage Coach 
Proprietor, or other 
common Carrier for 
Hire from Liability to 
answer for Loss or 
Injury to any goods 
or Articles whatsoever 
arising from the feloni- 


contained, every com- 
mon carrier shall be 
liable to: the owner 
for loss of dr damage 
to any property de- 
livered to such varrier 
to be carried, where 
“such loss or damage 
shallhave arisen from 
iho’ negligence on 
criminal act of the 
a 
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ous any carrier or any of his 
Coachnean, Guard, agents or servants,” 
Book-keeper, Porter, Yi 


or other Servant in 

his or their Hmeloy, 

nor to protect any 

such Coachman, Guard 

Book-keeper, or other 

` Servant from Liabili- 
ty for any Loss or 
Injury occasioned by 
his or their own. per- 
sonal Neglect or Mis- 
conduct. 

It is difficult for any one to read these two 
sections without coming to the conclusion 
that it is an emphatic repudiation by the 

gislature of the doctrine of English law 
that a common carrier may exempt himself 
from liability for the negligence of his agents 
or servants. If we follow the process of rea- 
soning adopted by the English Judges and 
apply to the steamship companies the rules of 
law declared applicable to inland common 

` carriers, there is no reason why this principle 
embodied in Act LIT of 1865, section 8, should 
not be applied to them as a rule of justice 
and equity. It is impossible to hold that the 
law of common carriers in thts respect is the 
same in India as in England. When the 
Madras Government suggested that the 
railway companies in India might be allowed 
the same liberty as in England to enter into 
reasonable contracts, if was the opinion of 
Story quoted above and the American law 
that was expressly relied upon by Sir Henry 
‘Maino fòr not following the English law.’ The 
rule of English common law adopted in India 
before 1865 was, as stated by the Ohtef Justice 
and Mitter, J., Moothora Kanto Shaw v. The 
India General Steam Navigation Oompany (15), 
the rule which imposes upon the common 
carrier the liability of an insurer. There is 
nothing to show that the right of exemption 
by contract was ever racognised. It waa the 
attempt of the common carriers to do so that 
led to this legislation. Is there any reason 
why in the absence of any legislation a dif- 
ferent*rule should be applied to carriers by 
sea in deviation of the course followed by the 
English Judges. If we adopt the conclusion 
of Brett, J.—Inver Alkali Compuny v. Johnson 
(25) and Nugent w. Smith (26) that the law 
25) L.R, 9 Ex , 838 
o 1 O P.D P19 gnd 423, 
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relating to the shipoyners whq carry goods 
for, hire whether by inland navigation or 
abroad is based upon a custom, which he 
traces to Roman law, by which no insurer's 
liability attached to carriers by land, then we 
may possibly be justified in treating such 
carriers on a different footing. But this 


.view has been strongly dissented from by 


Cockburn, O. J., in the Court of Appeal in 
Nugent v. Smith (26) and is not now accepted. 
On the other hand it is now settled beyond 
doubt that the liability of a shipowner is the 
same as that of a common carrier. 

I am, therefore, of opinion that the English’ 
common law that has been accepted in India 
is the law as declared by Story and Lord 
Blackburn which is based on grounds of public 
policy applicable alike to England and India; 
that its further development as to exemption 
by contract due to the Carriers Act of 1830 
for loss due to negligence has not been accept- 
ed in India, but, on the other hand, has been 
declared inapplicable by Act IIT of 1865 to 
the cases falling within that Act, and follow- 
ing the reasoning of the Privy Council, that, 
though an Act may be inapplicable, it ought 
to be followed as a rule of justice, equity and 
good conscience, in cases similar to those 
dealt with by the legislature in the absence 
of any circumstances to the contrary, the 
principles embodied in Act III of 1865 ought 
to be followed. Iam, further, of opinion that 
a rule of English common law ought not to 
be followed when it is opposed to the princi- 
ples followed and acted upon by the Indian 
legislature. 

The next question is whether the contract 
exempting 8 shipowner from the consequences 
of the negligence of himself or his servants in 
not taking reasonable care or the care referred 
to in section 151 of the Indian Contract Act 
is opposed to public policy and is, therefore, 
void. See section 23, Indian Contract Act. 

Ihave already pointed out that I can see 
no consideration for this stipulation. It has 
been held to be unreasonable in the case of 
railway companies (Peek v. North Staffordshire 
Railway Oompany (20) and in Carver’s book 
it is admitted that the contract need not be 
reasonable. If the obligation is imposed upon 
a common carrier for the benefit of the 
public, he cannot claim exemption by virtue 
of an unreasonable stipulation. The reason 
why a common carrier is bound to receive 
goods tendered and the great responsibility 
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of -an insurer is imposed upon him is that 
necessity compels the owners of goods to 
trust him, This liability is imposed upon him 
in the words of Lord Mansfield, “to prevent 
litigation, collusion and the necessity of going 
into circumstances impossible to be unravel- 
led.” As Best, C.J., puts it in Riley v. Horne 
(27) “When goods are delivered to a carrier, 
they are usually no longer under the eye of 
the owner .... If they should be lost or 
injured by the grossest negligence of the 


carrier or his servants, or stolen by them,' 


the owner would be unable to prove either of 
these causes of loss; his witnesses must be 
the carrier's servants, .gnd they, knowing 
that they could not be contradicted, would 
excuse their masters and themselves.” For 
the above reasons it is essential that common 
carriers must in India also be subject to the 
English common liability, and the Privy 
Council have now placed the matter beyond 
dispute. Where the obligation is imposed 
upon the common carrier for the benefit of 
the public he cannot get xid of that obligation 
by agreement, ifitis not reasonable. The 
Act IIT of 1865 has declared that the common 
carriers governed by that Act should not be 
allowed to claim exemption for negligence by 
contract and so far as they are concerned any 
such provision would be illegal. If the Eng- 
lish law applies a shipowner may get the 
signature of a cooly who brings the goods, to 
any document which will be treated as bind- 
ing on the cargo-owner, and this, in express 
terms, is prohibited by Act ITT of 1865. 

The reasons given above by Lord Holt, 
Lord Mansfield and Abbot, O.J., ave, itap- 
pears to me, conclusive to show that it is 
against public policy to allow a claim for 
exemption as the one now put forward There 
is practically no freedom of choice, and per- 
sons when entrusting shipowners with their 
property are obliged to accept any condition 
that may be imposed upon them by the steam- 
ship companies. The cargo-owners have no 
control over the servants, and it is only right 
that the master and not the cargo-owner 
should suffer for the misuse of his powers by 
the servant as he has armed him with those 
powers. The law which requires care and 
diligence on the part of a carrier will, other- 
wise, be illusory in the case of steamship com- 
panies as everything isleft to the servants. 
There will be a tendency to lax supervision 

(27) 5 Bing Rep. 217, at P 220, 


'law to a greater extent than 


oven the servants, and to make their selection 
debendent morë upon cheapness thn on 
efficiency, I fully agree with the learned 
Chief Justice of Calcutta, that if the de- 


fendants are right the laf renders it prac- ° 


tically impossible in the great majority of 
cases to fix the carriers with any responsibili- 
ty. Nothing is more easy than for the carriers 
to call their servants as witnesses and to 
prove primu facie that the goods were pro- 
tected in the usnal way. It would then be 
impossible for the plaintiff to bring negligence 
or criminality home to the carries although 
the goods may not be forthcoming and no ex- 
planation given how the loss occurred. 

I am quite alive to the fact that, if possible, 
we ought to follow the English law in this 
respect. . 

There are only two reasons given by 
Phillimore, J., in The Duero (28) for deciding 
in favour of the legality of the contract. The 
first is that a lower freight might have been 
paid on account of this exemption. I have 
already discussed that question and, as a 
matter of fact, it does not appear to be so in 
this case. The second reason is that the 
cargo-owner might have got his goods insured. 
This reason is not applicable where there is 
no general system of insurance. Further, that 
an insurer may exempt himself from liability 
as the cargo-owner could insure elsewhere 
appears to me with all respect to the learned 
Judge not a satisfactory reason. 

It has also to be remembered that the Eng- 
lish law attaches an importance to freedom of 


contract which is not recognised jn India, 


where people are accustomed to have their 
relations regulated not by contract, but by 
in England. 
Holding the view that such an agreement is 
unreasonable the English Judges construe 
the terms of every agreement very strictly 
against the shipowner. The rule has not been 
accepted in America. The Indian law on 
bailment is not the same as English law on a 
material and relevant point. The Common 
Carriers Statute of 1830 is different in this 
respect from the Common Carriers Act of 
1865. In the Liverpool Bill of Lading of 
1882, the Hamburg Bill of Lading of 1885, 
and London Conference Rules of Affreifht- 
ment, 1898, exemption from loss arising from 
negligence in the cases referred to therein 
were allowed, but not hke the gone before us, 
(28) LR, 2A & B, 308, ° 
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So too,in the forms adopted, in the Mediter- 

ranean, Black Sea and Baltic tratles’ and in 

the New York trade respectively in 1885, in 

. each case after Jong negotiations in which 
both merchants and shipowners are alleged to 
have taken part. 

Such an exemption clause is, therefore, clear- 
ly against the interests of the mercantile 
community and not necessary in the interests 
of shipowners. 

I am of opinion, therefore, that it is against 
public policy to enforce this stipulation, and 
that it must be left to the legislature, if ne- 
cessary, to introduce a rule of law, held un- 
reasonable in England and utterly unsuited to 
the conditions of this country, ' 

I would, therefore, allow the appeal with 
sts throughout and that if the parties can- 
not agree as to damages the. case should go 
back to the Court of First Instance in order 
that damages may be assessed. 

The judgments of the Chief Justice and 
Sankaran Nair, J., prevail. 

This Letters Patent Appeal having been 
again posted “To be spoken to’ before the 
Chief Justice and Sankaran Nair, J., with re- 
ference to the question of damages, the Court 
delivered the following 

Judgment, —As the parties are unable to 
agree as to damages the case must go back to 
the lower appellate Court for a finding as to 
damages, the lower appellate Court to be at 

* liberty, if it think fit, to remit the case to the 
Court of First Instance for the purpose of 
assessing the damages. 

4 Fresh evidence may be taken. The finding 
should be submitted within three months from 
this date and seven days will be allowed for 
filing objections. 

In compliance with the above order, the 
Subordinate Judge at Tinnevelly submitted 
the following 

Finding.—-The High Court sent down the 
following issue for a finding thereon to the 
District Court which has remitted it to this 
Court for assessing the damages :— What 
amount are the plaintiffs entitled to recover 
on accognt of damages.” 

After the remand, the fourth defendant is 
repqrted to have been dead, but the plaintiff 
did not want to bring in the legal representa: 
tive of the’ deceased defendant as party, but 
stated that he would take a decree against the 
remaining defendants only, On the issue be- 
ing then taken up “Tor trial, plaintiff and de- 
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fendants Nos: 2 and 3 agreed that the 
damages might be estimated at a uniform 
rate of Rs. 10 per bag and interest thereon 
allowed at 6 per cent. per annum. First de- 
fendant did not. appear at the trial, but the 
claim against hih is proved by the testimony 
of a witness examined on plaintiff’s behalf. 
The witness is employed in a firm at Tuticorin 
from beforg October—November 1900 and in 
his deposition he swears that Rangoon rice 
was selling at not less than Rs. 10 a bag in 
that month. He also referred to an account 
book which he held in his hand and which ac- 
cording to him was kept and maintained in the 
ordinary course of business, and swore that 
according to the entries i in it, the market rate 
of Rangoon rice was more than Rs. 10 per 
bag in the month aforesaid. Ishall accept 
this evidence as correct and find the damages 
to amount to Rs. 2,460 being the value of 246 
bags of rice undelivered. Interest will be 
allowed on this amount at 6 per cent. per 
annum from date of canse of action up to suit 
and it comes to Rs. 46-3-3. My finding on 
the issue remitted is that the amount to which 
plaintiffs are entitled to recover as damages 
is Rs. 2,506-3-3. 

This Letters Patent Appeal coming on for 
hearing after the return of the said finding 
the Court delivered the following 

Jadgment—QOn the findings which we ac- 
cept there will be a decree fôr the plaintiff for 
the amount of damages found with interest 
at 6 per cent. on the-principal amount from 
the date of plaint. 

Appeal allowed. - 





MADRAS HIGH COURT. 
Second Crvic Apprat No. 1281 or 1905. 
October 15, 1908. 

Present :—-Siv Arnold White, Chief Justice 
and Mr. Justice Abdur Rahim. 
D’ORUZ AND OTHER8S—PLAINTIFF8S-— 
APPELUANTS 

versus i 
DSILVA AND otHers—Darenpants— 


_ RESPONDENTS. i 

Otril Procedure Jode (Aot XIV of 1882), #8, 30, 539 
—-Subse)ibers of Society—Right to sue. 

The plaintiffs—Subscribers to a Society—sued de- 
fendants—the office-bearers and active members of the 
society— on behalf of themselves and all other per- 
sons interested in the subject-matter of the suit, for 
the defendants’ removal from their respective offices 
and for an acconnt of the affairs of the society for the 
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time during which they had beon in office. Tho 
subsembers had no hand in the conduct of the society 
affairs or in the appoimtments of ita office-bonrers. 
No permission of the Court under soction 30 and no 
sanction of the Advocate-Genoral under seotion 539 
had been obtained by the plaintiffs: 

Held, that tho suit was not maintainable. 

Per White, ©. J—<Assummg that the suit 
could be brought without the sanction of the 
Advocate-General, it is still ndt maintainable, because 
the subscribers aro not entitled as of right to mako 
any claims upon the funds of tho society’ and aro not 
beneficiaries of the trust, it not being clear whether 
they are even the members of the society. 

Thackersey Dettraj v Hurbhum Nursey, 8 B. 432, 
distinguished 

Per Abdur Rahim, J—Assuming that the defond- 
ants are in the position of trustoos of the society and 
thus hable to ke sued for miscondact or neglect of 
their duties, by persona interested in the administra- 
tion of the trust, the plaintiffs cannot maintain a re- 
presentative suit like this without the sanction or 
leave obtained cither under section 589 or section 30 
of the Civil Procedare Code. 

Tho general 1 ule is that all persons interested in a 
suit should join in bringing it And as regards the 
general public interested, section 539 is an enabhng 
section in tho gonso that two persons may sue under it 
where without it it should have been necessary that all 
should sue; or some should obtain lcave tosue on behalf 
of the rest under section 30, Budree Das Mukim v. 
Choon: Lal Johuriy, 33 C. 789, at page 804, approved; 
Subbayya v. Krishna, 14 AL 186, at p. 209, referred to. 


Facts—The material facts appear from 
the following judgment of the lower appellate 
Court—'‘ The plaintiffs, on the ground that 
they are subscribers to an association known 
as ihe St. Vincent de’Panl Conference of 
Cochin, sue to remove the defendants who are 
the office bearers of the association for an ac- 
count of the funds and other reliefs. The 
lower Court vaised the preliminary issue 
whether the plaintiffs as subscribers havo a 
right to maintain a suit of this nature. The 
issue having been found in the negative, the 
plaintiffs appeal. 

The appellants’ vakil practically contented 
himself with asserting in 80 many words that 
subscribers as such have a right to bring a suit 
like the present. For his sole authority he 
relied upon Thackersey Dewraj v. Hurbhum 
Nursey (1). That caso does not help us, for 
apart from being subscribers the plaintiffs 
in that case had the right to sue by reason of 
being devotees of the idol, The plaintiffs do 
not sue as beneficiaries under the trust. The 
beneficiaries are admittedly the poor of Cochin. 
‘There seems to be no authority for the position 
thata person not a beneficiary under a trust 
can bring an action like the present against 


‘the trustee. Suits undersection 539, Code of 
(1) 8 B., 432, 
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Civil Procedara, are suits by bene§ciaries 
agains? tfustees Augustine v. Medlycott (2). 
The interest entitling » person to sue 
under Act XX of 1863 is ghe interest of a 
person deriving benefit’ from the religious 
institution by having the right of attendance 
or of partaking in the distribution of alms. 
Under the Trusts Act it is the beneficiary 
who is given the right to proceed against the 
trustee. I find no reference in that Act to 
a suit by persons in the position of the plaint- 
iffs, nor does there seem tobe any such re- 
ference in Lewin on Trusts.’ I am of opinion, 
therefore, that the lower Court’s finding 
on the preliminary issueis correct. This appeal, 
therefore, fails and is dismissed with costs.” 

Second appeal against the decree of J. H. 
Munro, Esquire, District Judge of Sout 
Malabar, in Appeal Suit No. 40 of 1905, 
presented against the decree of C. Honuman- 
tha Rao, Esquire, Subordinate Judge of 
Cochin, in Original Suit No. 8lof 1904, 

P. R. Sundra Ayyar, fr the Appellants. 

J. O. Adam, for first, second and fourth to 
seventh Respondents. 

Judgment, 

Sis Aryonp Wuits, C. J.—In this case 
the plaintiffs sue as subscribers to a society 
known as the Society of St. Vincent de’Panl 
St. Francis Oonference, on behalf of them- 
selves and all other persons interested in the 
subject-matter of tho suit. They ask in 
their plaint (1) that the defendants may be 
removed from their respective offices in the 
St. Vincent de’Paul St. Francis Conference 
at Cochin, and (2) that they may be ordered’ 
to render an account of the affairs of the 
society for the time during which they were 
in office. 

In their written statement the defendants 
allege that the society is a voluntary society 
whose primary object is the spiritual well-be- 
ing of its members, and that only, seconda- 
vily, it has a charitable object, as ministering 
to such spiritual welfare; that the society is 
governed by a written constitution and by 
the directions issued by the general council 
in Paris; that the first plaintiff hase been a 
subscriber of the sum of two annas monthly 
from 1893 till December 1902, since when 
he has subscribed four annas per mensem ; 
and that the second plaintiff hag been a sub- 
scriber of two annas per month till December 
1908, and in Jannary 1904 eincreased the 
subscription to four annas. 


(2) 15 M. 241, at p. 246, a 
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The guit was decided on a prelimihary ibane 
whether the subscribers to the sockety have, 
as such, any right to bring a suit of this kind. 
The Courts below have held they have no such 
right. The orgafization of the society and 
the objects for which it was intended are ex- 
plained in the judgment of the Subordinate 
Judge. 

I express no opinion whether this suit is 
maintainable without the consent of the Ad- 
vocate-General having been obtained under 
section 539 of the Code of Civil Procedure. 
For the purposes of my judgment T assume 
that the suit can be brought without the con- 
sent of the Advocate-General. 


It has not been suggested that under the’ 


rules of the society, subscribers, as such, have 
amy control over the officers of the society or 
the conduct of the society’s affairs. Tho 
officers of the society are appointed under the 
rules of the society, and not by the subscrib- 
ers. It is clear that subscribers are not en- 
titled as of right to make any claims upon the 
funds of the society. They are not the bene- 
ficiaries of the trust. 

I do not think the decision of Scott, J., in 


Thackersey Dewraj v. Hurbhum Nursey (1). 


applies to the present case. in that case, in 
dealing with the question whether the plaint- 
iffs could maintain the suit in their own 
right and in their own names without the 


permission of the Court or notice to other: 


* parties interested under section 30, the learn- 


ed Judge observed that the plaintiffs sued 
not as members of the castes but as sub- 
pcribers to the temple funds and devotees 
of the idol, and, as such, each had a right to 
complain of mal-administration, 


In the present case it does not appear that 
the plaintiffs are even members of the society, 
and their ecclesiastical rights, if any, in con- 
nection with the society, are, in my opinion, 
in no way analogous to the rights of the wor- 
shippers in a Hindu temple. 


I think the Courts below were right and I 
would dismiss the appeal with costs. 


ABDUR RAHIM, J.—The plaint in the suit 
states in jts first paragraph that the plaintiffs 
who are the subscribers to the society of St. 
Vinctnt de’Paul St. Francis Conference, Brit- 
ish Cochin, sue on behalf of themselves and 
all other persons “interested in the subject- 
matter of the spit, and, in its second para- 
graph, describes: te seven defendants respec- 
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tively astho President, tho S8cretary, tho 
Treasurer and the active menibers of that 
society. The reliefs specifically asked for aro 
the removal of the defendants from their re- 
spective offices, for accounts and for payment 
into Court of the money which may be found 
due from them to the society. Assuming that 
the defendants are in the position of trustees 
of the society, or of the Cochin Conference, 
and thus li&ble to be sued for misconduct or' 
neglect of their duties, by persons inter- 
ested in the administration of the trust 
which is one partly for religious and partly 
for charitable, purposes; the plaintiffs clear- 
ly cannot maintain a representative suit 
like this without the sanction or leave 
obtained either under section 539 or section 
30 of the Civil Procedure Code. But it 15 
contended by the learned vakil for the appel- 
lants that the decisions reported in Budree Das 
Mukimy. Chooni Lal Johurry (8) and Subbayya 
y. Krishna (4), have laid down the law differ- 
ently. All that these two cases lay down is 
that section 539 of the Civil Procedure Code 
is permissive, and not mandatory, so that 
suits which were maintainable beforeits enact- 
ment without special leave are not affected by 
its provisions. But in Subbyya v. Krishna (4) 
the general role is stated to be that, all per- 
sons interested ia a suit should join in bring- 
ing it, and Woodroffe, J., in Budres Das Mu- 
kim v. Ohoont Lal Johurry (8) says with re- 
ference to section 539, “ As regards the gener- 
al public interested, it is enabling, in this 
sense that two persons may sue now where tt 
would have been necessary before that all should 
sue” (the italics are mine), “or that some 
should obtain leave to sue on behalf of the. 
rest. To this special privilege it annexes a 
condition to prevent wasteful suits in that it 
requires that sanction should be obtained.” 
T adopt this’ proposition as correctly stating 
the law, and hence the present suit having > 
been brought without the sanction of the 
Court or the consent of the Advocate-General 
has been rightly held to fail. ` 

If the defendants be treated as servants of 
the council appointing them, and not trustees - 
the suit might be open to a further objection 
that they are liable to be sued only by theirem-? 
ployers. I am inclined to think, however, 
that they occupy the position of trustees. 

In the view I have expressed it is not ne- 
cessary that I should deal with tho argument; 

(3) 33 C. 789, at p. 804. (4) 14 M, 186, at p. 200; 
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of the learned counsel” for the respondents 
that the suit is not maintainable because the 
plaintiffs are subscribera paying only a small 
monthly subscription, and not beneficiaries 
who alone, according to him, can institute 
such an action as this. Nor do I feel myself 
called upon to consider his other argument, 
that, as the prominent object of the society 
is the advancement of the spiritual benefit of 
the members and charity is but its subsidi- 
ary object, the Civil Courts have no juris- 
diction to entertain a suit relating to its man- 
agement, But I must say that I should have 
felt considerable hesitation in acgèpting either 
of these two contentions. However that may 
be, for the reasons I have mentioned I agree 
that the appeal must be dismissed with 
costs. 5 

` Appeal dismissed. 





MADRAS HIGH COURT. 
Misogntangous Crvtu Arrear No. 262 
r OF 1907. 
September 28, 1908. 
Present :—Mr. Justice Miller and 
Mr. Justice Sankaran Nair. 
. SULTAN SAHIB MARAKAYAR AND 
OTHERS~~—APPRLLANTS 


VeETSUs 
CHIDAMBARAM CHETT#AR AND ANOTHER 
-—RESPONDENTS. 

Limitation Act (XV of 1877), sch. I, arts, 178, 179 
—Oswil Procedure Oode (Act XIV of 1582), a. 318— 
Application by decree-holder for delivery of possession 
of property purchased m exrecution—LIrnutation. 

An application by a decree-holder under section 318, 
C.P.C.,fordelivery of posseasion of property purchased 
in execution not being an application for execution of 
the decree, is governed by article 178 and not by 
article 179 of the Limitation Act, and would be barred 
if not presented within three years from the grant ot 
the sale certificate. Basapa v. Marya, 8 B. 433, 
Hanmant av v. Subajs Girmajs, 8 B. 257, Kashinath v. 
Dumang Zuran, 17 B. 228, approved. Muthia v. Ap- 
pasami, 13 M. 504, considered, 

Appeal against orderof H. Moberly, Esquire, 
District Judge of South Arcot, in interlocu- 
tory application No. 1384 of 1907. 

T, B. Venkatarama Sastri, for the Appel- 
lants. 


K. Srinivasa Ayyangar, for the Respond- 


ents. ; 
Judgment.—-The decree-holder purchased 
in an execution sale in 1899 certain property 
of the judgment-debtor and in 1900 obtained 
e certificate. The decree was not com- 
pletely satisfied by the sale, and further pro- 


N 


ceqdtngs were taken to which it is npt ne- 


cessary toerefer, “otherwise than to say that | 


they may be taken to have arisen out of ap- 
plications for execution or to take steps-in- 
aid of execution. Then, in 1907 the decree- 
holder for the first time applied for delivery 
of possession of the property to which he 
became entitled by virtue of his sale certifi- 
cate of 1900. 

The question is, whether his application is 
within time P and the case has been argued 
on the footing that the answer must be in the 
affirmative if article 179 of schedule II of the 
Limitation Act is applicable to the case, and, 
in the negative, if it is not applicable, article 
178 being in that event the appropriate 
article. 

We are of opinion that article 178 is th® 
article applicable, and’ that the application 
for delivery of possession is not one for the 
execution of a decree. In Muttia v. Appa- 
samt (1) it is true one of the learned Judges 
expressed an opinion that article 179 would 
decide whether an application under section 
318 of the Civil Procedure Code is or is not 
within time, and the other learned Judge also 
expressed an opinion that an application un- 
der section 318 of the Civil Procedure Code 
is substantially an application for execution. 
But the question which they had to decide 
was between a period of thirty days’ limit- 
ation and a period of three years. Their de- 


cision on the question of limitation would ’ 


have been the same had they applied article 
178 and not article 179 of schedule II of the 
Limitation Act. We cannot, therefere, take) 
this case as a decision on the point before us. 

There is nocase to which we have been 
referred which actually decides this question 
on a consideration of the difference between 
the two articles, but the Bombay High Court 
has held more than once that article 178 
ought to be applied, (Basapa v. Marya (2), 
Hanmantray Pandurang Joglekar v. Subaji 
Girmaji (8) and Kashinath Trimbak Joshi v. 
Duming Zuran (4)) in the case of an applica- 
tion under section 318 of the Civil Procedure 
Code, and we think these decisions are 
right. 

It is clear that an application by a degree- 
holder for delivery of possession of property. 
purchased in execution is not in strictness an 
application for execution of the décree, a direc- 

(J) 13 M. 604, A 3 B. 438. 

(3) 8 B. 257. 4) 17 $. 228. 
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tion fog delivery of possession being no Dart 
of the decree, and though we may te “bound 
- by a number of decisions to hold that such 
an application raises a question relating to 
the execution of the decree, it does not fol- 
low, and we do not think, that it is an ap- 
plication for execution. To hold that itis an 
application for execution might involve in- 
justice. In a case, for instance, like that do- 
cided in Basapa v. Marya (2) an application 
though made within three years of the sale 
certificate, would, if article 179 is applicable, 
have to be held barred by limitation under 
that article, if not made within three years 
of the next preceding application to take a 
step-in-aid of execution; and so it might 
happen that in a case where, in execution, a 
Sle is “held say eleven years after the date of 
the decree, an application for possession made 
within three years of the sale certificate 
would, with reference to section 280 of the 
Civil Procedure Code, have to be rejected as 
barred by limitation if it is to be treated 
as an application for the execution of the 
decree. These consequences of applying 
article 179 to an application under section 
318 cannot have been intended and can be 
avoided by applying article 178. It was 
contended that, in the case last suggested, 
the al Gon for possession would be 
treated as an application in a pending exe- 
_ cation proceeding, but that is clearly not a 
sound contention. Apart from section 318, 
Civil Procedure Code, which requires an ap- 
plication by the purchaser, an application 
for execution by way of an auction sale could 
not contemplate delivery of possession to 
the applicant as a consequence of the sale. 
For these reasons we reverse the order 
of the lower Court and dismiss the applica- 
tion with costs throughout. 


Application dismissed. 
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MiISORLLANHOUS Cryin Appeat No. 225 or 1907, 
October 29, 1908. 

Present: ?—Mr. Justice Munro and Mr. Justice 

Pinhey. 
KAJIKAR LAKSHMI—APPELLANT 
Versus 


MARU DEVI anb OTHERS—RESPONDENTS. 
Guardians and Wards Act (VIII of 1890), ss. 10, 11— 
3 Aliyasunthanum * fangily property undinded—Ap- 
pointment of guardian, 
a. 
a 
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JAGANNATH PRASAD V. MULOHAND, 


In tho case of an Aliyasiinthanum family, whore the 
only right of an infant is the right to be maintamed 
in the family house and the minor has no property 
a guardian ‘of property cannot bè appointed on tho 
principle governing the appointments of guardians in 
respect of the undivided Mettakshara family properties, 
That the mother and adult brothers of the minor have 
no objection to the appointment of a guardian is imma- 
terial when the minor has no property in respect of 
which a guardian can properly be appointed. 


Appeal pgainst the order of H. O. D. 
Harding, Esquire, District Judge of South 
Canara, in Original Petition No. 87 of 1907. 

K. Ramanath Shenat and K. P. adhus Rao, 
for the Appellant. 

The Hon. Advocate-General, for the Re- 
spondents. 

Jodgment,—There is ample authority that 
a guardian of the property of an infant can- 
not properly be appointed in respect of the 
infant’s interest in the property of an un- 
divided Mitakshara family, the reason be- 
ing that the infant’s interest is not individual 
property—ride Gharibuliah v. Khalak Singh 
(1), Harihar Pershad Singh v. Mathura Lal (2) 
and Shamkuar v. Mohanunda Sahoy (3). 

The same principle would apply a fortiori 
in the case of an Al:yasunthanum family 
like the present, where the only right of the 
infant is aright to be maintained in the family 
house. It is argued that there is no objec- 
tion tothe appointment of a guardian in the 
present case because the mother and adult 
brother of the minors are willing that a 
guardian of the minors’ property should be 
appointed. This, however, cannot effect tho 
question ; seeing that the minors have no pro- 
perty in respect of which a guardian can 
properly be appointed. This appeal is, there- 
fore, allowed and the order of the District — 
Judge set aside with costs in both Courts. 


Appeal allowed. 


(1) 25 A. 407. (2) 85 C. 561. 


(8) 19 0. 801. 
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Stamp RERERENOR IN Appwat No. 1143 
or 1907. 
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Present :—Mr, Justice Aikman. 
JAGANNATH PRASAD-—ÅPPELLANT 
VETSUS 


MULCHAND AND OTHERS——RESPONDENTS. 

Oourt Fees Act (VII of 1870), ach. T, arts. 4, 5, sch. 
IT, art. 1—In/erlocutory order under s 566, C. PL, 
— Review of order—Judgment not ending in decree 
Application Sor raview-——Court-fee, 


1000 


e 
BAJI LAL MP GOBARDHAN BINGE... 


An application for the review of an order, passed 
by an appellate Court under sechon 666, O. P., C., 
referring to the lower Court certain issues for trial, 
is an application for a review of judgment. But 
articles 4 and 5 of schedule I of the Court Fcos Act 


deal only with judgments endmg in decrees, They do. 


not relate to interlocutory orders, which do not end in 
decrees. Reviews against such orders may be present- 
ed on applications stamped under schedule IT, article 1. 
P. J. Bom. (1892), p. 883, followed. 


Reference by Taxing Officer under section 
5 of the Court Fees Act (VII of 1870). 

Gtrdhart Lal, for the Applicant. 

No one appeared to support the Taxing 
Officer’s Report. 

Judgment.— This is a referengé by the Tax- 
ing Officer, under section 5 of the Court Fees 
Act. In Execution Second Appeal No. 1143 
of 1907 a Bench of this Court referred certain 
issues for trial by the Court below. An ap- 

- plication was presented by the appellant in 
that case for a review of the interlocutory 
order referring these issues. The applica- 
-tion was presented on a Gourt-fee stamp of 
Rs. 2. The official charged with the duty of 
checking the Court-fee reported that applica- 
tion was insufficiently stamped on the ground 
that the proper Court-fee on the application 
was the fee leviable on the memorandum of 
‘appeal. The Taxing Officer accepted this 
view, but considering the question to be 
one of general importance, made a refer- 
ence regarding it under section5. It is no 
doubt true that the application is an applica- 
tion for areviewof judgment and that judg- 
ment is defined as meaning the statement 
given by the Judge on the grounds of a decree 
ororder. Butin my opinion neither article 4 
nor article 5 of schedule I of the Court Fees 
Act refers to an interlocutory order. I think 
it is clear from the language of these articles 

_ that they deal with judgments ending ina 
decree. I am of opinion, therefore, that the 
application was properly stamped. The learned 
vakil for the applicant has referred me toa 
cass in the Bombay High Court in which a 
similar view was expressed by the learned 
Chief Justice on reference under section 5 
of the Court Fees Act. This is to be found 
at p. 388 of the printed judgments of the 
Bombay High Court for 1892. I concur 
with the view there taken. Thisis my answer 
to the reference. 
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e" ALLAHABAD HIGH COURL 
* © Sraup REFBBENCE. 
January 14, 1909. 
Present :—Mr. Justicg Aikman. 
BAJI LAL— APPELLANT 
` versus 
GOBARDHAN SINGH AND OTHERS— 
RESPONDENTS. 

Court Fees Act (VII of 1870), s, 7, cl IX, sch I, art. 
1—Decree m foreclosure surt made conditional—Plarw ff 
decree-holder ordered to redeem prior mortgage by pay- 
ment of certain sum—Appeal by plaintif-—Ad valorem 
Com t-fee. f 

In deerceing a foreclosure suit in plaintiff's favour 
the Court made its decree conditional. The condition 
imposed was that the plaintiff decree-holder should 
redeem a prior mortgage of a sum of Rs. 5,941-6-6. 
The plaintiff appealed against this portion of the dec- 
ree: Held, that the memorandum of appeal should 
bear an ad valorem fee on the said amount. Nepal Kei 
v. Debs Prasad, (1905) 25 A. W N. 40; Jhaxdu Mal v. 
Himmat (Unreported S. A. of 1907), followed. 

Reference by Taxing-Officer under section 
5 of the Court Fees Act (VII of 1870). 

Judgment.—The appellant Baji Lal sued 
to foreclose a mortgage. As a condition 
precedent to foreclosure, the Court below held 
that the appellant was bound to redeem a prior 
mortgage by payment of a sum of 
Rs. 5,941-6-5. Baji Lal has appealed against 
this portion of the decree and theofficereported 
that memorandum :of appeal should bear an 
ad valorem fee on this amount. The Taxing 
Officer took the same view, but has referred the 
case under section 5. It is not easy to reconcile 
all the decisions cited, but in my opinion the 
later decisions support the view taken by the 
office. That view is in accord with the ratto 
decidendi in Nepal Rai v. Debi Prasad (1). 

In a reference under section 5 in Jhandu Mal 
v. Himmat, second appeal of 1907, from the 
decree of the Additional Judge of Meerut, the 
learned Judge who disposed of the reference 
said, “The appellant-plaintiff seeks by this 
appeal to get rid of a liability imposed on him 
by the decree under appeal to pay off Kalyan’s 
prior mortgage as a condition precedent to 
bringing the mortgaged property to sale,” 
and he held that the appellant must pay an 
ad valorem,Court-fee. Iam unable to distin- 
guish the principle therein laid down from that 
involved in the present case. My answer to the 
reference is that the office report is correct. 

I allow the appellant one month within 
which to pay the deficient Court-fee. 

(1) (1905) 25 A. W. N. 40. 
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Abandonment of right—Statement of 
possession at mutation proceedings. See Herorez. 


Abetment of sedition, abettor present 
at commission of offence. See P. C, 8. 107 36 
Sanction to prosecute for sedition 

inoludes sanotion to prosecute for. See Cr. P.O, 

g 196 36 
Abkarl Act. See MADRAS ABKARI ACT 
Abwab-Jalaparabi—See Bencar TENANCY 

AoT, 8. 50 21 
Accounts, lability of executor tos ender—Esstent of 

lability —Admintstrator during minority of executor, 

duty of executor to tahe accounts from—Limitation for 

claim for accounta—Ismitation Act (XV of 1877), 

8. 10, sch II, art. 120, 

It is the duty of an executor, when he comes of age, 
to take the accounts of the administrator durante 
minore etate, and the beneficiaries are entitled to call 
upon the executor to render an account, not only 
for the ,period of bis executorship, but also of the 
period during which the estate was in charge of the 
administrator durante minore state. 

Tu order to make section 10 of the Limitation Act, 
1877, applicable to a suit for accounts against an execu- 
tor, it has to be established that the executor was a 
person m whom property had become vested in trust 
for any’ specific purpose, and that the suit was for. the 
purpose of following in his hands such property‘ “But 

+ where the executors are directed to carry out the pro- 
visions of a Will and to distribute the properties 
among the legatees, it cannot be held that any property 
was vested in them in trust for any specifo purpose. 

sand a suit, for accounts, pure and simple, cannot be 
treated ag a suit against a trustee for the purpose of 
following the trust property, as the object of the suit 
is not to recover any property in specie, but to have 
an account of money received and disbursed by them. 
Hence, section 10 ia not applicable to such a suit, 
but art. 120 of schedule TI is applicable, and the 
plaintiff is entitled to an account for 6 years prior to 
the institution of the suit. Barons Prosap BANBRII 
eae Natu 289, 18 0. W.N.557;9 0. L. J. 
partial, of partnership, when can a 

See PARTNERSHIP 384 

Suit for, against a person carrying on 
business in his own name but financed by others— 
See Compantns Act, 8. + 

Accused, right of, to claim rehearing of evidence 
on transfer of case See Ok P.O, 8 850 54 

Acknowledgment of mortgage by mortga- 
gee’s son—Acknowledger not sole mortgagee but a 
sharer---Effect of acknowledgment on limitation. 
See LIMATATION Acte(1859), s. 1, on. 16 203 

by mortgagee of mortga- 
gh right saves limitation, See eae 


Court order 





871) ant. 148 0 


Acknowledgment—concld. - 

Application for order to 
pay decretal amount by instalments—Requisites of 
valid acknowledgment. See LIMITATION PE 
s. 19 








Statement by mortgagoo 

in a sub-mort, ee ne ee not necessari- 

ly to be dressed to the person entitled. Sve 

LIMITATION Act, s 19. 510 

creates new period of hmib- 
ation but does not give new cause of action. Mes 
LIMITATION Act, 8. 7 759 

Acqulescence, offect of subsequent, in Arbitra- 
tor’s proceedings—-Reference without J urisdaction. 
SeeO P.C,8 507 354 

c Mere abstinence from interfar- 
ence does not constitute See IMPROVEMENTS Bal 

ActS—GENERAL. b 

Act 1850—XXI. Ses FREEDOM OF RELIGION ACT. 

—— 1855--XITI, See FATAL AOCIDENTS Act. eR 

——- 1856-—-XV. See Hinov Wivow REMARRIAGE Act, 

——- 1859 KIH, See WOREMENS BRRACH or Cén- 

TRACT AcT 

——.-1859-——-XIV See LIMITATION Act. 

——- 1860-—-XLV See PENAL CODE, 

——- 1965-—-ITI. See COMMON UARRIRBS Act. 

—— 1865—X See SUCCESSION Act. 

——- 1870--VII. See Court Fers Aor. 

—- 1871—IX See LIMITATION Act. 

—-- 1872--I See Evipencn ACT. 

—— 1872—IX. See CONTRACT Act. 

———. 1875--IX. See MAJORITY Act. 

———- 1877-~I. See Spxcreic RELIEF Act. 

——- 1877—-III. See REGISIRATION Act. 

—~ 1877-—-XV. See LIMITATION Act . 

—. 1878--VILI. See Sea Customs Act. 

—~ 1879-—-XVIJI See LEGAN PRACTITIONERS ACT. 

——- 1881—V. See PROBATE AND ADMINISTRATION 

Act 
——~. 1881-—-XV. See Facrorigs Act. 
— 1881—XXVI. See NEQOTIABDE INsvRUMBNTS” 
Act. 

——- 1882-—II. See Tavers Act 4 

—~- 1882--IV. See Transrer OF PROPERTY Act. 

——- 1882--VI. See COMPANIES Act. 

ma 1882-—-XIV. See Oivin Paocepuge Copy 

—. 1885-—III. See TRANSFER or PROPERTY AMEND- 

MENT ACT 

——- 1886--I. See Income Tax Act 

—-- 1887-—-VII. See Sorrs VALUATION Act. 

——- 1887--IX. See PROVINCIAL Saari Cause COURTS 

ACT. 

—. 1890--VOI Sea GUARDIANS AND WARDS Act 

—— 1898--IV. See PARTITION Act. 

——~- 1894-—I. See LAND ACQUISITION Act. 

——- 1897-—~X. See GENERAL OLAUSES Act. 

——- 1898—V. See CRIMINAL Proompure CODE 

— 1899 See Cantonment CODE. 
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ActS—GENERAL—coneld 

——- 1899-—II. See Staare Act. 

-——— 1899-—L* See ARBITRATION Act 

——-1902—II. See OANTONMENT House ACLOMMODA- 
TION ACT. 

—~- 19083—XV. See EXTRADITION Act. 

-— 1908—V. See Crvin Procepure Cope. 

Acts.—LOOAL 

Act 1859-—X See Brnoan Rent Recovery Act. 

—~-- 1859—XI. See Benoa Ravenve SALE ACT 

—~- 1876— VIII. See BENGAL Estates PARTITION ACT. 

—~- 1880—IX. See BENGAL Cess Act 

——- 1884—ITI. See BENGAL MUNICIPAT Act. 

——~ 1885—VIII. See BENGAL Tenanc® Act. . 

——~- 1887—XIJ. See BENGAL, N..W P. AND Assaat 
“Civ Courts AOT. 

—~—- 1895—I. See BENGAL Pusric Deuanps’ Ra- 
COVERY ACT. 

——~ 1897—V. See BENGAL ESTATES PARTITION ACT 

—— 1899—ITL See CALCUTTA, MUNICIPAL Act. 

——- 1862—V. See BOMBAY BHAGDARI ACT, 

—-- 1869—XIV See Bompay Orvin Courts Act 

——~-1878—V. See BOMBAY ABKARI ACT. 

——~ 1898—IV. a Ciry of Bompay IMPROVEMENTS 

CT 

—~—~ 1901—111. See Boarpay DISTRICT “MUNICIPAL 
Act. 

——-- 1898—XI. a CENTRAL Provinces TENANOY 


Act. 
——- 1876—VI. See Ouota NAGPUR ENCUMBERED 


Estates AoT, 
——- 1879—I. See Onora NAGPUR LANDLORD AND 
TENANT ACT. j 
——-1879—XYVII. See DEKKAN AGRICULTURISTS 
RELIEF Aor. 


——~ 1886—I. Sve MADRAS ABKARI ACT. 

——- 1908—I. Set Mapras Estares LAND Act. 

——- 1873—XIX Seo N-W. P LAND REVENUE ACT. 

—— 1881 — KIT Se N..W. P. RENT ACT. 

—— 1901— I. See N-W P. Tenancy ACT. 

—— 1876—XVIII. See Oupu Laws AOT. 

——- 1886—XXTI. See Oupn RENT Act. 

——~- 1872—IV. See PUNJAB LAWE Act. 

—--- 1884—XVITI See PUNJAB COURTS Act. 

——- 1887-—XVI. See PUNJAB Tenancy Act 

——- 1898-—I. See PUNJAB GENERAL OTLAUSES Act. 

——~- 1900—J. See PUNJAB LIMITATION Act. 

——- 1900—XIT Be PUNJAB ALIENATION OF LAND 

cr 
—~- 1905—II. See PUNJAB PRE-EMPTION ACT. 
—~-1907—I. See PUNJAB ÀLIBNATION OF LAND 
AMENDMENT ACT. 

—~- 1900-—I. Sse U. P MUNICIPALITIRS Act. 

—~ 1901—IT. See U P. LAND Revenue ACT. 

—-- 1850—XXI, Scope of, See Native CHRISTIAN 
697 


ActS.-—-REGULATIONS. 

Act 1818— VIII. See REGULATION. 

——- 1814—IV See REGULATION. 

—~—- 1817-—XX. See REGULATION. 

—~-- 1887—IV. See PUNJAB FRONTIER REGULATION. 

——~ 1891—III. See REGULATION. 

Acts—STATUTES. 

6-7 Viot. Ch. 78 See BOLICITORS AOT. 

11-12 Vict. Oh. 21. See INSOLVENT Destor’s Act 

24-25 Vict. Ch. 104. See Hian Courts Act.‘ 

Administration, application for letters of, 
subsequent to grasit of probate—Notice to be given 
to execntors. See PROBATE AND ADMINISTRATION 
Act, 8. 28 I 
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Administration—concld. ; 

-y of whole estate should be 
gfanted, not of pprtion. See PROBATE AND ADMINIS- 
TRATION @ACT, 8, 23 140 








bond with surety cannot 

be cancelled by surety—-Whether surety bond a 

continuing guarantee and revosable ? See PROBATE 

AND ADMINISTRATION Act, 8. 78 
Administrator being out of pocket by trustee- 

ship—Right to recoup himeelf by sale of property-— 

Judge’s oi der for recouping himself essential, 
` If an administrator holding letters of administra- 
tion be out of pocket by his trusteeship, he can only 
recoup himself by having an account taken and getting 
himself relieved of his appointment as trustee before 
the District Judge with an order for re-imbursement 
of what might be found due to him out of theestate. 
He is not entitled to recoup himself by selling the 
property of the estate. CHANDRA KANTA PATHAK v. 
Buagsupn BEPARI 525 
AdmissIbIHIty of statements made and docu- 

ments produced before Income-tax officer See 

Evinsnce Act, s. 128 
Admission—<Acts and conduct of parties, 

only safe guide where witnesses contradict each 

other. See Practice I 

Judgment in a enit for title, ad- 

missibility of, in suitforrent See C. P. O, s 474 

572 
Revon agent’s admission binds 
his chent although retracted afterwards. See Surr 

FOR PROFITS 975 
Adoptlon—Burden of proof. 

The burden of proving an adoption rests on him 
who alleges it. Kisnon: Lar v. OHUNNI Lar, 128, 
5M L T.58; 90. L. J. 172, 13 0. W. N. 370; 
11 Box. L. R. 196, 31 A 116. 

— See Custom AND HINDU Law. 
Adverse Possession.—<Agamst purchaser 
ofa share ata Revenue sale See REVENU BALE 

Law, 8. 18 





Question of title-— 
Specific issue for adverse possession necossary—— 
Adverso possession not to be discussed ın an issue of 
limitation. See C. P. 0, s. 28 120 
Tenants-in-common-— 

Exclusion or ouster—-Deci ee for possession by partition 

—Judgment-debtor’s possession not adverse till decreas 

capable of execution—-Decies-holder given symbolical 

possesaion— Possession of purchaser fiom judgment- 
debtor, adverse from what date. 

The land in dispute was originally the joint-proper- 
ty of two brothers G and D One N. in exeontion of 
his mortgage-decree against D as manager of the 
joint Hindu family brought the property to sale, and 
16 was purchased by V who was obstructed by @ ın tak- 
ing possession. Upon V 8 suit for removal of obstruo- 
tion, the Court decided on 29th November 1886 that he 
was entitled to recover possession by partition of a 
moiety of the property In pursuance of this decision 
V. was given bolical possession by partition on 11th 
December 1895 On 22nd January 1897, V. sold¢he pro- 
perty to N M., who in his turn sold it to plaintif No. 
1, on 18th March 1898 Meanwhile, on 4th October 
1894, G had sold the same property to the defendant’s 
father. Plaimtiff sued for recovery of possession of 
the land on October 4, 1906. His claim, was resisted 
on the plea of adverse possession . 

Held, that as in execution of the paytition dearee of 
November 1886, the deoree-holder was given only 


` a 
@ 
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a Adverse Possesslon—concld. 
symbolical possession in 1895, tho defendamt's açjual 
š possession under a sale of prior date was adverse, but 
his possession, before sut, was lesa than 12eyedrs, and 
t.: to entitle him to add to the period of his possession tho 
i period of his vendor’s possession it must be shown that 
+ + the latter’s possessionsalso was adverse. But inthis case 
it could not be adverse so long as the decree for partı- 
tion was alive and capable of execution against him 
(G.), whose possession was subject to hia liabilty 
under the decree and could ın no senge become adverse 
to the decree-holder during the period whon his right 
$ to execution of the decree had not become barred 

As between tenants-in-common the question of ad- 
verse possession depends not on a severance of the 
i tenancy-in-common by partition, but on exclusve 
occupation by one co-tenant amounting to an oustor 
of the other Dandachiryrt v. Shrinueasachrys, b 
a Bom. L. B 743, Bully v. Doedem Taylerson, 11 Ad 
& E. 1014; Gangadhar v. Parushram, 29 B 800; 7 
Bom. D. B. 252, reforred io. AMBITA Ravat Rao e 

SHRIDHAR Narayan Oxe, 322; 11 Bou. L R, 51. 
Sale in contravention 
%f law—Possession of vendec—Limtation See 
BHAGDARI Act, s8 1 





Possession originally 
permissive—Defendant bound to show when possession 
became adverse—Limttation-—Burden of Proof. 
Where the dofendant pleaded adverse possession to 

æ suit by plaintiff for possession, but admitted that 

his possession was originally permigsive and was unablo 

to show when it became adverse . 

4 Held, that the plaintiff'g suit was not barred by time 

and the onus lay on the defendant to show when his 
possession became adverse NATABAJA AIYAR t. 
SUBRAMANIA Aryan. 806, 5M. L.T 294. 
AMeCNCy—Negligence—Expert with special skill. 

An agent employed as an expert with special skill 
is bound to exercise his skill in tho performance of 
his work and ought not to rely on other persons’ 
statements SITABAMPUR Coan Co, Lp. v. T. H. COLLEY, 

. 351, 13 0. W. N. 59. 

——— See PRINCIPAL AND AGENT. 
Agent, len of—Riyhts of third persons. 

The possossory lion of an agent attaches only upon 
goods in regpect of which the principal has, as against 
“4 third person, the mghi to create a lien; such hen is 
confined to the rights of the principal in the goods at 
the time when it attaches, and is subject to all tho 
rights and equities of third persons available against 
the principal at that time. ROWLAND Henson vt. 








Joun Prerpont MORGAN, 356 
Agra Tenancy Act. See N-W. P. TENANCY 
cT 


Agreement of manufacturor with traderin res- 
traint of trade. See OONTRACT Act, 8. 27 94 
Amendment of plalnt—HKhether allowable 
in appeal. 

Where a plaint is defective andın spite of defendant’s 
objection plaintiff docs not care to amend it in tho first 
Court, he cannot be allowed to do so by the Appellate 
Court. PANARSI Das v. HAJI ABDUL Guan, 397; 10 

e P. R. 1909; 13 P. W. R 1909, 2 P L R. 1909. 
Appeal from ex parte decree, contentions permis- 
sible in. Sea ©. P. C., a. 100 329 
---— lies against a decree passed in accordauce 
with a modified awarl SeeC P.C.,s 518 328 
-» Order to receiver to take possession of 
property in custody of third person is appealable. 
+ Bee 0. P. C, 8, 508 © 356 
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Appeal— contd. ° e 

- --aPreliminary deqree—Final decree—No ap- 
peal from preliminary decree, after final decree made, 
uithout appealing againet final decree, 

Tho right of appeal frominterlocutory orders ceases 
with the disposal of the suit Madhusudan v. Kamina 
Kant, 32 C 1023 and Batkunta Nath v. Nawab 
Salimulla, 6 C L. J. 647, followed. 

Therefore, on appeal from the preliminary decreo 
in a partition suit is imcompetent if preferred after tho 
final decree is mado; and if no appeal is filed agaist the 
final decree, the appellant loses his right to prefer 
an appeal against the preliminary decree, Uman 
Kumari y.Jarbandhan, 80 A 470 (F. B), ‘distin- 
guished M. H. Mackenzig t Nansine Sanat, 413 
- No appeal hes against an order under 

8. 318,C P.C. See C.P.C, a 24400) 416 
- -- Power of Chief Court to mterfere with 

judgment of Single Judgo in original criminal 

case, See Cr P Cys 369 506 
m Execution of decree -Decreo passed by 

Small Cause Court, transforred to Munsif’s Court 

for execution. See © P C., 8 223 
- Procedure Afsence of unnecessary respond- 

ent—Pover of Court to proceed with hearing 

Where the presence of a respondent appears 
unnecessary and the parties persent do not object, 
the appellato Court can proceod with the hearing of 
the appeal. Dayar SINGH v. Urra Kave 604, 
2. P. R. 1909; 27 P. W. R. 1909, 32 P. L R 1909. 

- does not lie agamsat District Judge’s order 
refuaing to appoint a receiver on Sub- Judge’s recom- 











mendation. See C P.C,s 508 
=- order filing award-—-Appeal when and 
how far ontertainable. See C.P.C,8 2 693 


—-- docs not lie against an order under 8 205, 
C P.C, except when it falls under s. 244 Sea 
CP. 0,5 244 783 

——--_—.. from order of a Singlo Judge dismissing 
application for leave to revoke submission to arbi- 
tration, under Letters Patent, cl. 15 See ARBITRATION 
Act, s. 5 14 

-- by Company—Signature by one officer with- 
out authority of Company—Irregularity. 

The defect of a petition of appeal in behalf of a 
Company having been signed by ono of its officers, 
without any authorization as required by law, is a 
mere irregularity and can be cured by the Company 
putting in a power-of-attorney showing the authority 
given to the signatory. Bom. Fire Insurance Oox- 
pany Y AHNBDBHOY 14; 11 Bow. L. R. 1. 

-Dolay in filing Sufficient cause. “re 

LIMITATION Act, 8.5 73, 687, 902, 904. 

<. against final decree—Setting aside of pre- 
liminary decree. See O P.O, 8, 108 BE 
==- No appeal hes under Allahabad Letters 

Patent, s 10, from an order returning memorandum 

of Appeal for presentation to proper Court. See 

LETTERS PATENT (ALLAHABAD). 138 
--- High Court has no power to interfere by 
way of appeal with an order proclaiming touts. See 

LEGAL PRACTITIONERS Act, 8 86 143 

== lies inst an award which is not an 

award in law See O. P O., s. 606 
m- Question of fact —Considerations of law at 

every point in process of reasoning—Concurrent find. 

inga of both the Courts below 

Although tho question whether the Jhum lands 
lay within or without the limits of the settled estates 
was a question of fact, yet, as ab every point in the 
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. 
process of reasoning, considerations of law have to 
be regarded, the Privy Cofincil did not accept the 
concurrent findings of the two Oourts in India. 
Harpag Kwan v. Secretary or State, 182,36 C. 
1;8 C.L J 447; 12 0. W. N. 1095. j 
mm -- Order under s. 114, Bengal Tenancy Act 

{THI of 1985), and Owil P. Code (Act XIV of 1882), 

8. 810 A—-Bengal Tenancy Act (VII of 1883), 8 174 

—Pioviso, meaning of— Make an application” and 

“ applies”, meaning of. 

It cannot bo affirmed as a genoral proposition of 
law either that an order under sco 174 of the Bengal 
Tenancy Actor under seo 310A of th@ Civil Pro- 
cedure Code, 1882, 18 or is not appealable. Whether an 
order made under either of those soctions is appeal- 
able depends upon the circumstances of each mdi- 
vidual case. The test to be applied is, whether the 
question raised 18 one relating to execution, satisfac- 
tion or discharge of the decree and wif ther 1t arises 
between the parties to the swt or their reprosenta- 
tives. Kedarnath v, Uma“haran, 6 O. W. N. 57 and 
Pita y. Chunilal, 31 B. 207, followed, Kishori Mohu 
v Barodamani, 1 © W N. 30 and Bungshidhar vw. 
Kedar Nath, LO W N 114, distinguished. 

Subh Naan v. Goroke Prosad, 3 0. W. N. 344 and 
Chunt Charan v. Banke Behary, 28 C. 449 (F. B.), 
referred to. 

The words “ make on application ” in the proviso 
to sec 174 of Bengal Tenancy Act, mean “ make nud 
prosecute an application ”: so also the word “applies” 
means “ apples and prosecutes.”’ 

Rayendia Nath v, Nil a'an, 23 C. 058, followed. 

A narrow view should not be taken of the Proviso, 
and it should not be held that as soon as a judgment- 
debtor applies under sec. 311, Civil Procedure Codo, 
1882, he permanently disqualifies himself from ap- 
plying under seo 174, Bengal Tonancy Act The real 
object of this section 18 to prevent a yadgment-debtor 
from applying under ıb only so long as he 18 an ap- 
plicant under sec. 811, so that if ho has applied under 
sec. 311, it 18 open to him to withdraw the applica- 
tion and thus qualify himself for an application under 
sec 174, Bengal Tenancy Act. Sırat Rar Y NANDA- 
tat 304, 13 0. W. N. 591. 

- hearing of—Practice in mofussil—Reason- 

able opportunity of bemg heard ea Cr. P O, 

g 421 868 

-- Question of jurisdiction decided by » 

Revenue Court—District Judge’s power to decide 

the case on merits although suit had been instituted 

in a wrong Court. See AGRA TENANCY Act, E 177 





-- Under clause 15, Letters Patent, Madras 

Whole cage is open 977 

- -- second appeal, ground for —Musconstruction 
of document, 

The misconstruction of a doonment is not nocos- 
sarily a ground for second appeal, unless the document 
18 one which is the foundation of the suit The moro 
fact that some portion of the ovidence is in writing 
and the Judge makes a mistake as to the meaning of 
it, does not afford a ground for special appeal 

Nowbut Singh v. Chatter Dharee, 19 W. R 228 and 
alranda v. Purbatiaath 4 ©. L J. 198, followed 
Deasan SINGH Y Dursesoy SINGU 530 

- second—-Practice--Amount of damages for 
malicious pionecttion~—-Question of fact. 

The question of tho amount of damages for mali- 
cjous prosecution is & question of fact and it is not 
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Appeal-—concld. 
open to the High Court to interfore in second appeal 
uppreuch a question P 

aneg Mgdhub v” Bholanath, 10 W. R. 164; Joges- 
wary Dinwam, 3 ©, L.J 140, followed. DHUMAN v. 
ABDULLAH Kran, 760; 6 A. L J. 881. 


--, second, lies againstgan appellato order , 


holding an application about resistance to execution 

as not barred See O. P UC, a. 318 785 
——--—--- second—Discretion. Ses C. P. C., s. 108 86 
—~--——-- seoond—Practice—Findings of faot binding. 

Sea PRACTICE 1 06 
————_--- second Failure of appellate Oourt to consider 

important evidence—Growvd for second appeal. 

It is not right that a carefully considered judg- 
ment of the Court of First Instance, in which the 
whole evidence 18 referred to and dealt with in detail, 
should be summarily set asido in appeal The High 
Court ought to be in a position to find out whether 
the whole of the evidence, which was considered: by 
the Court of First Instance, has or has not been con- 
sidered by the Court of appeal below And where 
the lower appellato Court fails to consider important 
evidence, which was dealt with by the first Court, the 
High Court will interfere in second appeal. MOHABIR 
BARAN v. LALA BALDRO SAHAI 205 

-- second—-Auction purchaser—Rent decree— 

Sale sot aside—No right of second appeal from an 

order under s. 173 of Bengal Tenancy Act See 

Benoa Tenancy Act, s 173 279 

--, second—~Valuation of snit for redemption 
of mortgago—Amount decreed by first Court reduced 
by appellate Court. See PunJAB Courts ACT, 

s. 40 (a) (2), 870 
Application for Review affecting only a portion 

of decroe-——Court-fee. See Court Fars Act, scx. I, 

ART 4 209 
Appropriation of payments by creditor 

towards interest—-Agreement as to appropriation 

of payments. See LIMITATION Act, s 20 
aaa maan of payments—Payment of 

monthly subscriptions to a Fund—Advance of 

money on mortgage to subscriber—Payment to- 
wards mortgage-—Appropnahon, See CONTRACT 

Act, s. 59 909 
Arbitration—tLeave for revocation of submis- 

sion, when High Court will grant. See ARBITRATION "e 

Act, 8. 6 14 





Questions of admissibility and 
releyancy of evidence should be decided by arbi- 
trator as they arise. See ARBITRATION Act, 4 





-——---—— Construction of submission. See 
ARBITRATION Act, 8. 5 14 
_——_—----_—— submission to, must be signed by 

all parties. Gee C. P.C, 8 506 146 
Bengal Chamber of Comierce— 

Rules, construction of — Umpire, appointment of, when 

to be made 

Tho Rules of the Arbitration Tribunal of the Bengal 
Ohamber of Commerce do not contemplate the umpire 
being appointed on the disegroement of the arlytrators, 
but contemplate the umpire being appointed before 
the arbitrators enter upon the reference. 

If the torms of the reference provide that the*um. 
pire ıs to be-appointed before the arbitrators entor 
upon tho referonce, the referengo cannot go on until 
the umpire is appomted; and it makedno difference 
whether the umpire is to be appointed by the arbitra- 
tors or by a third party. Bright g. Dfrnell, (1836) 4 


MB 
. 


is 
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Arbitratlon—concld. 
Dow. 756 and Bates v. Townley, (1847) 1°Exched72, 
followed” Caoont Lan v. Mapuotaw, 391; 36°C 
888, 130C. W N 207. . 
————_—__-—_———- Tribunal of the Bengal Chamber of 

Commerce, rules of ~Appontment of arbitrators — 

Notification of tun? and place of hearing, omission 

of — 

The rules of the Arbitration Tribunal of the Bengal 
Chamber of Commerce contemplate the parties bemg 
notified of the appointinent of the arbitrators, and if 
the arbitrators conceal their names from the parties, 
the award is invalid. 

If the arbitrators do not appoint a time and place 
for the hearing of the reference, thoy fail in their duty. 
Horpwary Murr v. AHAMED Musast, 371,13 CW.N. 
83. 


-~ aubmission to, must be in writing 
—Oral consent to abide by Commissioner’s decision 
insufficient See ARBITRATION Act, s 4(b) 622 

Arbitration Act (IX of 1899), S. 2— 
Jurisdiction—Canse of action—Appltcation for filing 

et award made on reference between a Karachi firm 

anda Multan merchant. ores 

A dealer in Multan entered into a contract with a 
firm in Karachi, under which he received advances on 
consignments of wool, while the firm undertook to 
make all necessary arrangements for shipping the 
goods, for selling them in Europe and for the remittance 
of money to and from Europe. Under the terms of 
the agreement the dealer was bound to pay redrafts 
for shortages. It was proved that the redrafts were 
expressly made payable ın Karachi, and the practice 
was that all amounts dne would be payable there. An 
application was made to the Court at Karachi for the 
filing of an award made on a reference to arbitration 
in accordance with a submussion embodied in the 

agreement : k 
Held, that the Court had jurisdiction to entertan the 

application.- Forpes, Forpes, Camppenn & Co. v. 

CurLARAN, 9368, 25 LRE - 

S. 4 (b)— 


Submission not in writiag—Ora’ conarnt ti abide by 

Commissioners der inan—Award by Commi sioner— 

Curl Procedure Code (Act NIV of 1862), 8, 375— 
9 Adjustimant or comprouise af aa’, 

After passing a decretal order an administration 
suit was referred to the Commissioner to take the 
usual accounts. Before the Commissioner all parties 
agreed unreservedly and without ony qualification 
that he may settle all matters in dispute between them 
and draft a decree by which they will be finally bound. 
Upon this oral submission the Commissioner gave bis 
award, to which one of the defendants objected 

Held -— 

(1) That where a special procedure is provided for 
extraordinary extra-judicial methods of settling dis- 
puted-claims, the intention of the Legislature must be 
taken to be that that procedure and no other ia to be 
followed. ; 

(2) A mere agreement to refer a matter to arbitra- 
tion cannot, logically and without unduly straming 
language, be fairly called an adj istment of a smt, If, 
howewer, the parties accept the award, then the 
agreement to refer plus the award would constitute an 
adjustment, But a mere submission is nothing more 
than a step towérds adjåstment. Pragda: v. Girdhar. 
da . 28 B 76 (78), referred to. 

(8) Bection 4%b) of the Arbitration Act requires 
that a submission to ntbitration must be in writing. 

Lana 
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Arbitration Act—contd. 

Where thefo 18 no written submission, there is no legal 
or valid reference to arbitration and no award, and 
where there 18 no award there is no adjustment which 
can be given effect to under section 375 of the Code of 
Civil Procedure. Ruxuanparv Apaus1 622 ; 33 B. 
69; 10 Bow. L. R. 866. 

ss. 5, 1O0—Letters 

Patent, cl 15—Leave for revocation of submtssion— 

Application to Court—Case not stated by arbitrators — 

Court's power to enforce tts rulings or directions on 

arbttiators—Psoper procedure—Cu cumstances under 

which Cout will grant permission to revoke submta- 
ston—Evidence, questions of admissibility and relevan- 
cy of, should be decided by arbitrators as they artze— 

Onder of Judge virtually giving arbitrators power to go 

beyond  submission—Judgment—Appeal—Construe- 

tion of submission, principle governing—Loas or 

Damage by fife, meaning of—Remote damages caused 

by negligence of Insurance Company after ewtinguish- 

ment of fire 

In a case the arbitrators ruled to admit evidence 
relating to a dispute which had not been referred to 
them. The aggrieved party applied to the High Court 
for leave to revoke the submission, unders 6 of the 
Arbitration Aot, on the ground that having regard to 
the terms of the reference the arbitrators had no 
jurisdiction to decide the dispnte about which they 
proposed to take evidence. The Jndge ordered the 
application to be dismissed Held, that the order of the 
Judge decided a question of right imasmuch as ıt 
virtually enlargod the scope of the submission and by 
compelling the applicant to submit to the jurisdiction 
of the arbitrators deprived him of his right to have the 
dispute decided by a suit in a Conrt of law; and that 
such order was a judgment within the meaning of clause 
15 of the Letters Patent and was, therefore, appealable, 
Hajee Ismael Hajee Habeeb v. Hajes Mahomed Hajee 
Joosub, 138 B. L. R. 91, referred to = 

Per Chandavarkar, J—In construing a submission 
the cardinal principle to be borne in mind 1s that by a 
submission to arbitration a party deprives himself of 
the right accorded to him by common law to have 
the dispute to which the submission relates decided by a 
Court of law, and that it must, therefore, appear from 
the terms of the submission that with reference to any 
point arising the party has so deprived himaolf, 

As the alleged additional loss or damage consequent 
on the tortious conduct of the Insurance Companies, 
after the fire had been extinguished, was not an ineyit- 
able or direct consequence of the mischief by fire, 1t could 
not be cluded m logs from fire on any reasonable view 
of the case. It 18 only where mischief arises from 
fire in fire insurance cases, and from perils of sea 
in maritime insurance, and the natural and almost 
mevitable consequence of that mischiefis to create 
further mischievous results that underwriters become 
responsible for the further mischief so inourred. 
Montoya v. London Assurance Co., (1851) 6 Exch. R 
458, referred to. 

Per Batchelor, J—Loss by fire includes the loss by 
water in extinguishing the fire, but 1t does not embrace 
all possible damages which could by ingenuity be 
traced up to some connection with the fire as the 
ultimate causa sine qua non 

Per Davar, J —The proper procedure to be followed 
in moving for leave to revoke a submission to arbitra- 
tion under s 6 of the Arbitration Act (IX of 1899) 
should be by motion in Conrt and not by an application 
to a Judge in Chambers. z 





1006 


Arbitration Act conold 

Under s. 10 ef the Arbitration Act, the* arbitrators 
have the power to state a special case for the 
opinion of the Court The Act confers no power on 
the Court to enforce its rulings or directions if the 
arbitrators do not state a special cage and do not choose 
to follow the rulings or obey the directions of the 
Oourt. In ra Spetlers and Baker, Limited, and Leetham 
and sons, (1897) 1 Q. B. 312, referred to 

When a party toa submission to arbitration feels 
aggrieved by the arbitrators deciding improperly or 
erroneously to admit evidence, which they should have 
rejected, his proper course is to apply t@the Court for 
leave to revoke the submission On such application 
the Court will record or refuse such leave according to 
the circumstances of each particular case that comes 
before it. The power of the Court is discretionary and 
ought to bo cantiously and spamngly exercised, It 
should be exercised if ıt appears thate the maim object 
of all submissions to arbitration, which is to obtain 
“speedy end of the stmfe,” is not likely to be attamed 
and the applicant 18 likely to be subjected to “ multi- 
plied expenses ” and “interminable delays” by the 
conduct of the arbitrators. The leave should be 
accorded in all cases when the applicant “can establish 
that there will be failure of justice if the reference is 
allowed to proceed.” In re Lord Gerard and the London 
andNorth Western Railway Company, (1884) 20 B 915; 
Scott v. Van Sandau, (1841) 1 Q. B. 108; James v. James 
and Bendall, (1889) 28 Q. B. 12; Fast ‘and West India 
Doch Oo. v. Kirk, 67 L J. (Q.B y 295, referred to. 

Tt isthe duty of the arbitrators to decide definitely 
questions of admissibility or relevancy of a particular 
class of evidence as soon as the questions are raised 
before them. Bompay FIRE INSURANCE Company v. 
Auwepsnoy, 14; 11 Bow. L R Lo 
os Sa 


tion Act, 8. 5 

— “— S. IG. Award, ob- 
jections tu—Jurtadiction of Court to set ande award 
not to be ousted by agreement of parties. 

Section 14 of the Arbitration Act vests in the Oourt 
.& discretion to set aside an award, if misconduct on 
the part of the arbitrators be shown or if it be shown 
that the award was improperly procured, where the 
arbitration has proceeded under that Act; and it is 
not competent for the parties by agreement to oust 
this jurisdiction if they desire to enforce the award 
under that Act. Hurpwary MULL v. AnwED MUSASI, 
371,130 W.N. 63. 

Arbitrator—Reference to, of whole case—Power 
to make award directing payment by instalments. 
Bee © P.O, 8. 518 329 

ee Appomntment of—Refusal by nomi- 
nee of parties Court’s power to appoint another 

. arbitrator. See C P C,s 507 354. 

Evidence, refusal to hear, when 
amounts to misconduct. 

Whether the arbitrators should or should not hear 
evidence and the parties by counsel or otherwise, 
muri depend on the particular circnmstances in evary 
case ; and the arbitrators should exercise their digore- 
tion ina judicial manner And if the reference be 
such that tho arbitrators cannot decide the matter in 
dispute without hearing evidence, the refusal to hear 
evidence will amount to misconduct 

The arbitrators act improperly 1f they do not take 
evidence to ascertain who were the parties liable on 
the contracts. HURDWARY MULL v, AHMED MUSAJI, 
371, 180. W. N. 63, 


See ARRITRA- 
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Assignment—Endorsement on bond. “ The 
bplancee due should be paid into the hands of my 
eson,” whether amounts to an assignment of bond 
—Afsigheo’s right of suit. See BOND 212 


remrem nganam OF Aecree—Assignee’s right to have 
the docree executed—Attachpent of decree prior , 
to hearing of aes application, but after 
assignment. See C. P 353 


Attachment and ny of equity of redemption. 
Bes ©. P O, s. 278 106 


——-— of unearned salary of clerk is not 
See C. P. C., 8, 266 


-~Objection to attachment—Omis- 
sion of Court to pass orders in respect of portion 
of property~-Suit by objector to establish title to 
‘part, omitted—Limitation SesC, P.O s. 278, 74-2 

ee rawed and property released on 
objection---Release set aside and property declared 
liable to sale on decree-holder’s suit—Sale by judg- 
ment-debtor after declaration and setting aside of 
release order—Pre-emptor getting ihe same propesty 
by me-emption decree—Right of decree-holder to 
follow property wn the hands of pre-emptor—Original 
attachment subsisting and in force—Oreditor’s lien 
not affected by release subsequently set aside. 

In an execution proceeding certam properties were 
attached in 1898, On objection being filed the pro- 
perties were released from attachment. The decree- 
holders instituted a suit under section 288 of the Code 
of Civil Procedure, 1882, and obtained a decree de- 
clarmg that the released properties were liable to be 
sold ın execution of their decree. One of the judg. - 
ment-debtors sold the properties after the said decree. 
A pre-emptor instituted a suit and obtained a pre- 
emption decree in respect of the properties 

Held, that the attachment of 1898 subsisted and was 
in force in spite of the order for release which was 
set aaide by the subsequont decree, and that the vendee 
having purchased. the properties when they were 
subject to attachment the pre-emptor had no higher * 
position than that of the vendee 

Bonomali Rai v Proswnno Narain Choudhry, 28 

0, 829; Mahomed Warris v. Pitambur Sen, 21 W R. 

35 ; Ram Chandra Marwari v Mudeshwar Singh, 33 oO, 

1168; Lalu Muji Thakar v. Kashibas, 10 B 400; Bank 

of Upper India v. Sheo Prasad, 17 A W.N. (1897), 

124, referred to, ALI AHMAD Kuan v. BANSIDHAR, 

951; 6A. L. J. 484. 


Attestation, Efect of want of, ona mortgage- 
deed. See TRAN8FERB OF PROPERTY "ACT, a. 59 I 


— Nature of—Writer’s signature at 

ond of document but above executant’s does not 
amount to attestation. See TRANSFER OF PROPERTY 
Act, 8. 56 179 


nent OF mortgaged deed by two witnesses 
—Signatures of Sub-Registrar and scribe do not 
amount to attestation. See TRANSFER OF PROPERTY 
Act, 8 59 e 


Attorney—<Articled clerk, assistant im a firm not 
competent to take—Practice. 

Only an attorney, who carries on business on his 
own account, either independently or as a member of 
a firm of solicitors, and who dées noteocoupy a sub- 
ordinate position as an assistant to another firm, 
should be permitted to take an artwled clerk. Das. 
APPALAVA V. NANHAKEN . 2 


allowable. 
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Auction purchaser put-im possession of 
property purchased by ham —Order for possession in 
contraugntion of the terms of decres——Oider not a- 
pealed against--Finality of order —Subseqien® order 
inconsistent with the previous order, 

A decree for sale of mortgaged property was passed. 
. in 1900. Pending aneppeal from this decree to the 

High Court an order absolute for sale was passed, the 

property was sold and purchased by the decree-holder, 

On 27th January 1904, the High Oourt modified 

the Original Court's decree by raising the decretal 

amount, directing the amount adjudged to be paid 
within six months and the property to be sold in case 
of default On 18th April 1904, before the six months 
allowed by the High Conrt’s decrees had expired, the 

High Court directed the decree-holder purchaser to 

be pat in possession of the property, though the sale 

had taken place under the Origmal Court’s decros No 
appeal, however, was preferred against this order. 

Subsequently, the judgment-debtora applietl to the 

Original Court for restoration of possesmon, but their 

appheation was rejected On appeal from this rejec- 

tion the High Court directed, on 2nd June 1905, that 
pdfsession be restored to the judgmont-debtors: Held, 
on depree-holder purchaser’s appeal, that the order of 
the 18th of April 1904, against which no appeal had 
been brought, could not be treated as null and ‘oid, 
and possession of decree-holder purchasers conld not 
be disturbed, though the order under appeal was in- 
consistent with that order; more so, because the 
jadgment-debtors had not offered to redeem, and were 
not probably in a position to redeem, the property. 
RAM Gonamw Sanu v Bansatr Sinan, 124;6A LJ 


30,5 M L. T. 129,13 C. W N.321,9C L J. 168, 
11 Bow. L R 2:4, 88 C 836 
Auction sale, date of completion. See Lur- 


ATION Act, 8CH. IL, ABT. 166 


Award, whether an agreement or an adjudicalion— 
Operation and effect of acard—How an award can be 
annulled by parties —Mere non-action or objection in- 
sufficient—-Posrlsve evidence of agreement to treat an 
award a nullity necessary. 

An award, like a decree, speaks from its date, and 
the rights of the respective parties come into 
existence with the award. 

e An award^s nota mere agreement but 1s equiva- 

lent to a judgment Itis binding between the par- 

ties in all matters which it profosees to decide. When 
once a matter has been decide] between the parties, 
the parties ought to be concluded by the adjudica- 

tion, whatever it may be Commings v Heard, (1879) 

L R.4Q. B 689, p.672, followed Rani Bhagot: v. 

Ram Chandan, L R 121 A,67,11 O 386, Muham- 

med Nawaz Khan v. Alam Khan, L. R. 18 T.A, 78, 

18 0. 414, referred to. 

In order that the parties should be remitted to 
their previous rights it is not enough that the award 
was not enforced, or that even both parties objected 
to it. There must be positive evidence that both 
parties agreed that the former state of tings should 
be restored Krishna Panda v. B.'1 Ram Panda, 19 M. 
290, followed Latnasv Bar Lva, 105; 11 Box 
L. R. 20; 5 M. L. T 226 
———*— invalid unless made within the time 

allowed by the Court—Award passed without sub- 

mission signed py all the parties and without order 

of Court 13 no award in law. See ©. P. Q, s 608, 

146 

329 


moaning ofe See O. P. O., 8.519 
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against a firm-«No evidence to show mem- 
bers of firm—Validity. 

Where an award is made against a firm, but there is 
nothing to show who the members of that firm are, 
the Court cannot pass a decree on such award. 
Hurpwary Muu ù AHwED Mosas1, 371; 13 C. 
W N. 62. 


Awar 


of the tribunal of appeal under City of 

Bombay Improvements Act, when High Court will 
interfere with See City or BOMBAY IMPROVEMENTS 
Act, 8. 48 (8) 45 1 
——— bg Commissioner without submission in 
writing 18 invalid See ARBITRATION ACT, 8. pan 








An order directing award to be filed isa 
693 


decree. See C.P.C, s 2 

Ball, considerations for granting—Evidence im- 
pheating accused—English decisions not safe guide. 
Bee On P.C, 8. 497 38 





grant of-—Questions for consideration of Court. 
See OR P C, 407 SIO 

Ballee. See NEGLIGENCE 977 

Banker and customer—Joney deposted 
with lanker as trustee——DBanker mamg up trust 
money with his own—Recovery from general assets 
of the bank. 

A banker, in the ordinary course of his trade, is 
entitled to use moneys paid into his bank as his 
own, unless there is a direction to the contrary. If 
he receives money as trustee he is not entitled to 
mix it with his own, and, if having received it as 
a trustee and spentibas his own, the banker fails, 
the creditor can recover it out of the banker’s general 
assets j 

A. trust is created where the banker is to collect 
and remit the money, but not where he is to use 
and repay. 

In re Hallett’s Estate, 18 Ch. D. 696, 49 Ch. 415, 42 
L. T. 421; Foley v Hill, 2 H. L. 28, Dale's Case, 11 Ch. 
D. 772, In re Brown Ev parte Plitt, 60 L, T. B. 397, 
South Australian Insurance Oo. v. Randell, L. R. 3 
F. O. 101, referred to. 

A customer sent a cheque in his favour to a 
bank and asked them to receive the amount im fixed 
deposit for a certain period together with another 
sum which he would remit on receiving their ac- 
knowledgment. The latter sum was never remitted. 
Held, that the bank did not hold the amount 
of the cheque in trust for the customer, although the 
money could not be regarded as having been placed 
in fixed deposit, payable only atter the limited period. 

Foley v. Hill, 2 H. L 28; Devraynes v. Noble, Slech’s 
Case,1 Mer 580 at p. 568; Burdick v Garrick, (1869-70) 
5 Ch. 233 at p. 240, 89 L. J Ch 869, relied upon. 
Tan OFFICIAL ASSIGNER OF MADRAS V SMITH, 712 
5 M. L. T. 154, 32 M 47. 

Benami mortgage—Efect of transfer by 
benamdar to another person-——Remedy of bene- 
ficiary—Money charged on immovable property— 
Limitation—Criterion of benams transaction— 
Burden of proof See LIMITATION AoT, scx. IT, 
ART. 62 732 

Benamidar—Right of sust—May bring surt on 
contract or mortgage, but not title suit—Person using 
fund in his hand, not a benamidar 

_ A person suing on a title to immovablo property, 

who ig really a benamidar and has no legal op 

equitable title in the property, cannot maintain the 
suit, 
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Benamida?f—concl?. 

But a persons who enters into a contract with another 
who lends him money, and in pursuance of that con- 
tract gives him a lien on his own immovable property, 
cannot be heard tosay that somebody else supplied 
thefands which werelent to him Therefore, a suit for 
recovery of money due on a mortgage may be brought 
by the person named in the mortgage deed, although 
ha be in fact only the benamdar of the benoficial 
owner. Sichitananda vy. Daloram, 24 ©. 644, 
followed. 

Mohendva Nuthy, Kali Prooshad, 80 0. 266, explained. 
and followed, 

A person is perfectly at liberty to use the funds in 
his hands, whether they belonged to the joint family 
of which he 18 a member or to anybody else, and if he 
invests the funds in mortgages, it cannot be said that 
he 18 a benumulkur, Haga GOBINDA SAHA v PURNA 
CHANDRA SAHA 522 
Bengal Cess Act (IK B. C’ of 1880), S. 

95—Noad Cess Returns —Admissibility-—Admissians 

by defendant's fellow lenants—No evidence against 
defendant. 


Section 96 of the Cess Act lays down that returns - 


made under it “ shall be admissible as evidence against 
sguch person (that is, the person by or on whose be- 
half they were filed), but shall not be admismble in hia 
favour” If does not enact that such a return shall be 
admuissiblo only as evidence against the maker, and the 
first part of the provision 18 clearly declaratory, but 
not exhaustive. 

Hem Ohunder Chowdluy v Kali Trosunno Bhaduri, 
SC. W.N. -1 (P. C.), relied on. 

Admission in Road Cess returns made by a defend- 
ant’s fellow-tenants (especially when they were made 
by them not gua tenants but qua landlords, and when 
16 is denied that the makers aro dead and there 18 
no finding to the contrary) are no evidenco whatever 
against the defendant. 

Hem Chunde: Chowdhry v Kali Prosunno Bhaduri, 
8C.W.N.1(P C.), distinguished MOHAN Paxoey 
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Bengal Municipal Act (III B. C. of 
ss. 6 (18), 9 (e), 44, 65, 66, 85 

1 1 4—-Reduction in number of Commissioners 

—-Commissioners at a meeting—Rates imposed by im- 

properly constituted body—Illegal disiress—Provincial 

Small Cause Cowits Act (IX of 1887), ach. il, cb. 35 

(J )—Second Appeal, 

The Local Government superseded the Commis- 
sioners of a certain Municipality under s. 66 of the 
Bengal Municipal Act, for a cortain period, and the 
Sub-Divisional officer was appointed as the person by 
whom all the powers of the Commissioners should be 
exercised, The Local Government reduced the num- 
ber of Commissioners at the recommendation of the 
Sub-Divimonal officer proceeding undor s. 9 (e), and 
re-established the Municipality with this reduced num- 
ber of Commissioners who imposed certain new rates 
upon the appellant which he was obliged to pay under 
pressure of the issue of a distress warrant. He has 
brought this suit for the recovery of the amount. 

Held, that the sut falls under clause (85) (j) of 
ach II to the Provincial Small Cause Courts Act, and 
a second appeal lies. 

Held, also, that the “ Commissioners at a meeting” 
and not the “Commissioners” had the power under s 9 
cl. (e) to recommend the alteration in the number 
of the Commissioners, and, therefore, the new rates 
imposed by the re-constituted body, which was not 
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Bengal Municipal Act—concld. 

duly constjtuted, was not legally imposed and tho 
apibllent was nob ound to pay them. Berin Benary 

ae t SON MRMAN or SANTIPUR Mounicrpatity, 388 

S. 9 (€). See s.6 Burra 388 








an S. 3 Bee g. 6 Burna 388 
m Sa 65., 962? 8. 6 Burra 388 
-————-— S. 66. “Sees. 6S8urra 388 
—— S. 85. Sees. 6 Surna 388 


S. 114. Sees 6 Surra 388 
———— S. 122---Distvess  warrant— 

Dot amt—-Legality. 

Where a distress warrant authorized the tax-darogha 
to distrain the movable properties of certain 
defaulters, wherever thoy might be found within the 
Municipality, or any other movable properties, which 
might bo found within the holding specified. 

Held, that the tax-darogha had complete jurisdiction 
to distrain goods which belonged in fact to the default- 
era and,were within the limits of the Munici lity. 
FANINDRANATE CHATTERJER v. Emperor 519; 36 
© 87, 

Bengal, N. W. P. and Assam Civil 
Courts Act-—Withdrawal of suit—Re-tranger 
of it to Subordinate Court—-Code of Civil Procedure 
not exhaustive—Court’s act should not do wrong to 
suitor. SeeC P.C.,8 25 913 

Public Demands Recovery 

. Act (1 B.C. of 1895), sale under—Auction- 
purchaser's right-—Judgment-debtors named im the 
certrficate-—Kstoppel—Representation. 

The effect of a sale, under the Public Demands 
Recovery Act, is to pass to the purchaser merely the 
right, title and interest of the persons named as judg- 
ment-debtors m the Cortificate Shekaat Hosam v. 
Sasi Kar, 19 C. 788, and Rupram v. Isvar,6 C. W. N. 
802, followed 

Mahomed Abdul Has v. Gujraj Sahai, 20 C. 826 
(P. 0.), and Baijnath v. Ramgut, 23 O. 776 (P. CO), 
referred to. 

The doctrine of representation and the principle of 
estoppel are not to be extended to casea of sales 
under the Public Demands Recovery Act Rugant 
v. Tawar, BO. W. N 802 and Afras v. Keulaumunnessa 
Bibi, 40 L. J. 88, followed. 

Buhambhur v. Bonomali, 26 O. 414, referred to. 

Therefore, where the interest of G in a certêjn 
property was purchased by D, who did not register 
his name in the Oollectorate, and subsequently the 
Collector sold the property under the Public Demands 
Recovery Act, in execution of a Certificate issued 
against the heirs of G, the purchaser at the Certificate 
sale acquired no title whatever, as at tho time when 
tho sale took place the persons named in the Certi- 
ficate as ‘the jadgment-debtors had no subsisting 
interest in tho property. RAJA KORR v. GANGA 
SINGH 197 














a suit for declaration and 

possession of property sold under certificate for 

public demand. Whether Secretary of State neces 

sary party. See PARTIES 

ss.i2and] BOn 
cale properly made, but subsequently satisfied—Sale 
under satisfied certificate vod- Suit mantan able to 
set aside guch sale, 

Section 12 of the Public Demands Recovery Act 
applies only when the judgment-debtor is in a posi- 
tion to prove that there were no arrfars due from him 
when the certificate was made, or that a smaller 
amount wasg due; and section,15 Sititles him to main-, 











Vol. I] 


Bengal Public Demands Recovery 

Act—concld. 5 
tain an action for cancellation or „modification & ho 
certificate, and a certificate cannot be qanaelled or 
modified because the demand has been subsequently 
satisfied, 

Therefore, neithog section applics when the judg- 
ment-debtor admits that the certificate was rightly 
made, but alleges that the sale was held without 
jurisdiction, because tho amount due under tho 
certificate had been paid before tho sale was held. 
And a guit is maintainable in tho Civil Court for 
setting aside the sale on that ground, without recourse 
to the procedure provided in that Act. 

Balhishen Das v. Simpson, 25 © 883, Byynath v. 
Lala Seetu! Pershad, 10 W R 66 F. B., Harkkoo Singh 
v. Bunaidhur Singh, 25 C. 876, followed. 

A sale held in execution of a satistied certificate issued 
under the Public Demands Recovery Act, is absolutely 
void even though such satisfaction has not been notified 
to the Court issuing the certificate and the property 
has passed into the hands of an innocent purchaser. 

A certificate officer has authority to sell only so long 
ap the certificate remains unpaid, anda duty is cast 
upon him by the law to enter satisfaction as soon as 
payment has been made 

@ujraj v. Secretary of State, 17 O 414, Muhammad 
Abdul Hye v. Gajaj, 20 I A. 70; 20 C. 826, 
followed. | 

Jan Ali v. Jan Ali, 1B L.R 56A 0; 10W R 
164, owen v. Frans, (1848) 2 H. L. ©. 267, 
Tommey v. White,8 H L.C 49 (1850), Heanreg v. 
New Orleans, 18 Howard 497, Grignon v. Astor, 2 
Howard 219, referred to. 

Rewa Mahton v, Ram Kishen Singh, 18 I. A 106; 
14 0 18, Mothura Mohun v, Akhoy Kumar, 15 O. 567 
and Vellapa v Ramchandra, 21 B. 463, distinguished. 
JANARDHARI Lat v. MOHANT Gossaix Lat, 871 

= 8.15. Ses. 12 fee 





—-_—-- Rent Recovery Act (X of 
1859), ss. 27, [08—TMansferce of tenure— 

Not registering name as tenant in landlord's sherista— 

Purchase in execution of subsequent rent decree against 

registered tenant-—-Priomity of title—TWhat passes at 

sale under s, 108 of the dct X 

There iva distinot provision in s. 27 of Act X of 


° 1859 that the transferee of a transferable tenure shall 


have his name registered as tenant in the landlord’s 
sherista ; and if he fails to comply with the provision 
of the law, he or a person olaiming through him cannot 
be allowed in a subsequont suit to contest the title of 
a bond fide purchaser for valuo of tho same tenure 
sold under sec. 103 of the Act in oxecution of a 
decree for rent obtained, by the landlord against the 
registered tenant 

What passes at a sale under sec. 108 of the Act 
is the tenure itself and not merely the right, title 
and interest of the judgment-debtor in the tenure. 

Bichitranund Roy v. Behary Lal Pundit, 5 ©. L. J. 
88, Patié Shahu v. Hari Mahanti, 27 C.'789,; Sham 
Ohand v..Brojo Nath Pal, 21 W.R 94, followed. 

Afraz Molla v. Kulsumunnesea Bibi, 4 C. L. 
J. 68; Aristo Chunder Ghose v. Raj Aristo, 12 C 24; 
Doorgadhur Biswas v Huro Mohinse Debi, 183 © W.N. 
270; Nund Lall Roy v. Gooroo Churn, 15 W. R 6, Grish 
Ohunder Mitter v. Sheikh Jhokoo, 17 W. R. 362, diatin- 
guished. NILAHRI MOHANTI v. BICHITRANUND Roy, 257 


aa ies A S. 
Sea 27 Bure? | 257 
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Bengal Revenue*Sale Law Act (XI. 
of 1859), ss. 13, 37, 54—Sale of share— 
EncumUjance—Ad verse possession—Lamitation. 

In a salo under s 13 of Act XI of 1859 it is not 
the rights of the recorded proprietor that pass, but the 
share itealf. Bhanans Koer v. Mathura Prosad, 7 
C.L J 1 “owed. 

The pr phaser of a share at a rovenue sale is en- 
titled to iaat share oven if a person other than tho 
recorded proprietor Bas acquired a title by 12 years’ 
adverse possession previously to tho sale. Kumar 
Kalanand v Syed Sarafat Hossein, 12 C W N. 528, 
followed, ang Karm: Khan v Brojo Nath Das, 22 C. 244, 





distinguished. RAHIM-UD-DIN ft, BHABANGANA DEBYA, 

81;13 C W. N. 107. 

aM Ba 37. Sees. 18 Burra BI 
8.54 Ceesg 13 Surra BI 





-— Tenancy Act (VIII of 1885), 
S. 3 (9)—WNolding—Dirision inte separate portions 
—Transfer of one of them—Land'oid’s right of re- 
entry. 
Whero there are sevoral tenants in a holding an 

each of them holds a separate portion of the holding, 

each of these postions should not be treated as a sepa- 
rate holding ; and a transfer of one of those portions 
does not operate as an abandonment which will entitle 
the landlord to re-enter that portion. PURNA HANDRA 
Cuarrersi t Besor KUNAR Pat, 109 





$s. 22, 

26—" By tranyer, succession or otherwise,” meaning 
, of—Ejusdom gencris-——Death of raiyat without heira 

- —Landlord takes free from tneumbrance 

The words “ by transfor, succession or otherwise,” in 
sec. 22 of the Bengal Tenancy Act, do not embrace the 
case of vesting by death of an occupancy raiyat with- 
ont heirs under sec. 26 of the Act; for in construing 
the words “or otherwise” it should be held that the 
matters reserved must be “e nsdem generis.’ Badan 
Chandra Das v. Rajeswari Debya, 2 C. L. J. 570, 
followed, 

Therefore, where an occupancy raiyat mortgaged his! 
holding and then died without heirs, all his interest 
in the holding ceased and became extinct and with it 
the security of the mortgage. MUKTAKESHI DASI v. 
Purin BeHArISINGE, 155; 13 C. W.N. 12 

€. 26. 


155 

s. 50, 

aub-sections (2) and (8)—Original tenure split wp 

anto two cach bearing half of the original roni—New 
tenures—Presumption of fixity of rent. 

The words “ so far as it relates to land held by a 
raiyat ” in ace 60, sub-section (3), clearly imply that 
the operation of the section so far as it relates to 
land held by a tenure-holder, 19 affected by the sepa- 
ration of the land from other land which formod with, 
it a single tenure. 

Therefore, where a tenure existing from a period of 
150 yoars beforo 1884 on a rental of Rs. 4-8 was 
split up into two tenures in that year on a rental of 
Rs 2-4 each; held, that the old tenure ceased to 
exist and two new tenures at the rental of Rs. 2-4 
oach sprang up; and that therefore as the tenures 
came into existence since the Permanent Settlement, 
the holders of them were not entitled to the presump- 
tion under section 50, sub-section (2), of the Bengal 
Tenancy Act UDAY Cuannra Kansi v. MAHARAJA 
a Lala NARAYAN Buur, 4; 130. W, N. 410 846 
0. 287, ` 





See g. 22 SUPRA 
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Bengal Tenancy AGgt—conta. Bengal Tenancy. Act—concid. 
50 —— 8., 85—Sub-lease by 
—Prenumption ef fixity of sent—Rent receipt jfr more raiyat to tte extent of his right, validity of—Landlord 
than twenty years—Particulars omitted in sulfsequent n&t entitled to eject? aub-lessee. : 
rent receipts--Abwab—Jalaparabi. A sub-feas8 granted by a1 aiyat is vord only ander tho 
Where a tenant has paid Rs 23-14-14 gds- rent crroumstances specified in 8. 85 of the Bengal Tenancy 


for 60 years before suit, but in the rent receipts up 
to 1282 B.B. the amount was stated to be the total 
of the rent, Jalapaiabt and exchange to convert stcca 
rupees into Company’s coin, but after that year the 
details were omitted in the receipts and only the 
payable rent Rs 23-14-14 gds appears— 

Held, that assuming that jalaparabs is an abwab 
there 18 nothing to warrant the conclusiorw that 16 is 
not still being realized as an abwab ; that it cannot be 
assumed merely from the form of the receipts that the 
tenant must necessarily have consented to pay the 
whole sum as the consolidated rent of her land; and 
that therefore the tenant is entitled to the presumption 
under section 60 of the Bengal Tenancy Act BRINDA- 
MOYI Dassyav. MAHARAJA NRIPENDRA NARAYAN 2 6 
S. 

Cl, (2)—Inapplicable to suits not under the Act— 

Suit for ejeciment against trespasser. 2 

The application of s 60 of the Bengal Tenancy Act is 
limited to surts or proceedings under the Bengal Tenancy 
Act. Rasamoy v drmath, TO W.N 132, followed 

Therefore, where the landlord seeks to eject’ the 
transferees of & holding, on the ground that they were 
trespassers, and does not seek any relief at all against 
the tenant, and ıb is found that the suit is brought 
under the general law and not under any special provi- 
sion of the Bengal Tenancy Act, sec. 50 has no applica- 
tion to the suit 

, Barat Chandia v. Shyam Chand, 10 C. W. N. 930, 
followed. 

Obiter dictum -—If an occupancy rawat transferred 
his interest and the landlord brought a suit for eject- 
ment against the transferoe on the ground that he had 
contravened the provisions of sec. 25 of the Bengal 
Tenancy Act, that would be a suit under the provisions 











of the Act, and m such a suit it might be open to the . 


transferee to take up the position that what he had 

purchased was not an occupancy holding but a holding 

ata fixed rate of rent; and he might rely upon sec. 

50 sub-section (3: LALA AMOHABIR PERSAD v. 

OHaARrLES Fox, 112; 90. L J. 407. 

ann ——___—1__—— ss. 52 
and 188—Suti for compensation for use of land— 

No pi ayer for ejectment—Surt for 1ent—Eacess land— 

New holding. 

Where the defendant had a jote under the plaintiff 
and others comprising 200 bighas, and on measure- 
ment ıt was found to have increased to 820 bdighas, 
and the plaintiff brought 8 suit for his share of com- 
pensation for use and ocoupation of the excess area: 

Held, that as a landlord is not entitled to sue for 
compensation for use and occupation without suing 
at the same time either for ejectment or for rent, and 

: as in tho present case the plaintiff has not claimed 
ejectment, the suit must be regarded as one for rent. 

But the plamtif 19 entitled to treat the excess land 
as a new holding and not as an addition to the original 
holding and to sue imdependently of sec. 52 of the 
Bengal Tonancy Act and go isnot barred by sec. 188 of 
that Act. Khondakar Abdul Hamid v. Mohini Aant 
Saha, 40. W. N. 608, followed with reluctance. 








ABDUL HAKIM SHAHA v. RAJINDRA NARAIN, te 
eee Ss. D] 
' See TRANSFER OF Propgety ACT, 8. 87 35 


Act as against the landlord, but is not necessarily void 
as far as tho 1aiyat and the under- @iyet themselves are 
concerned. It does not bar the creation of a right in 
the under-ratyat to the extent of the right of the rayat 
himself Gopal Mondal v. Eshan Chunder, 29 C. 143 
and Madan Chandra v Jaki, 6 O. W. N. 877, followed. 

Srikant v Saroda Kant, 26 C. 46, Fazel v. Keramudd., 
6 0. W. N. 916, 2amgats v. Shyama Charan, 6 C. 
W. N. 919 and Basasatulla y Kasn unnissa, 11 C. W.N. 
190, distinguished. 

Therefore, where a raiyat granted a sub-lease for 
portion of his holding from yoar to year: held, that, 
it was not void and that the landlord had no right 
to dispossess the sub-lessee. TAMIJUDDI v. AsGAR 
Howrapar, 942; 13 C W. N 188; 86 C 256 
S. 120 (3)—Exclusion 
of evidence otherwise admissible. See Evipence 57 I 

—— gs. 148 cl. (b)—Are 
of tenancy, when to be determined in arent surt 

It is not possible to lay down any inflexible rule 
of universal application upon the question whether 
the precise area of the tenancy should or should not Le 
determined in a suit for rent. The only general prin- 
ciple which can be formulated is that where there 18 
a substantial dispute as to the identity of the te- 
nancy set up by the parties to the suit, the question in 
controversy must be decided. Bhaichal v. Shaskh 
Shamnuyasi, 1 ©. W. N. 152, followed. RAM Dgo 
Rar tv. MAHABANI Bent PERSHAD KOERI 
S. 16]—Incumbrance, 

annulment of—Tenancy created on gauti tenure— 

Burden of proof i 

Where the plaintiff sues to eject tho defendants on 
the ground that their tenancy is an incumbrance 
created on the gaut: tenure, which he has purchased 
in execution of a decreas for arrears of rent, the onus 
18 on the plaintiff to make out a case that the tenancy 
is, in fact, an incumbrance within the meaning of s. 
161 of the Bengal Tenancy, Act. 

Gobind Nath v Reily, 18 C. 1, referred to 

Mothwra Mohun v Ahhoy Kumar, 16 Ce 557 ands 
Mahomed Karem v Noffar Chandra Pal Ohowdhry; * 
820 911, distinguished. Normapa SUNDARI DEBIT. 
Tarip Moran, 596, 9C L J. 490 
a en Sa 167, 


era S. 173,—Second appeal 
-~Auction-purchaser—Rent decree—Sale set aside. 
An auction-purchacer has no right of second appeal 
against an order, passed under sec. 178 of the Bengal 
Tenanoy Act, setting aside a sale m execution of a 
rent de: ree, on the ground that the auction-parchasor 
is the v 1amiıda of the judgment-debtor. Chand Donee 
v, Sant,\ Monee, 24 C. 707, distinguished. DURLAY 
PRODHANIA v. MAHAMMAD MAINADDI 279 
S. 174, Ordor under, 
See APPEAL bs 
S. 174—Provison mean- 
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when appealable. 


ing of. See APPEAL 04 
8. 188—Ssuit for com- 


pensation for nse of land—No prayer for ejectment 


~—~Exoess land New holding.* See 8.42 Burna 312 


sch. HI, art. 3. 
e. 807 


See LIMITATION 
7 6 
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Billof exchange —Dwhonsu.—Retury todrawer 
by indorgea—Debit to diawer’s acgount—Re-2 66- 
ment not ngcessary-—Drawen's right of sipit againet 
acceptor ih 
A bill of exchange was drawn by the plaintiff to 

his order, which was agcepted by the defendant. It 
“was then indorsed by tho plaimtiff to the order of 
C. his banker, who discounted st and eredited the 
plaintiff with the proceeds The bill was then pre- 
sented for payment on maturity but was dishonoured 
and © then debited the drawer'’s account with 
the amount of the bill and returned it to him with- 
out re-indorsement Tho drawer sued the acceptor 
for tho amount of the bill — 

Held, that the plaintiff was suing by virtno of being 
a party to the bill of exchange, on tho contract con- 
tained in the bill between himself and the acceptor, 
and that he had tho nght to recover even though tho 
bill was .not ro-indorsed to him for C returned it 
to him as a bad bill having protected his loss by 
detnting the drawer’s account with the amount. 
JAMESON & Co v Scorr, 972, 36 C. 291, 
Bambay Abkar!i Act (V of 1878), 

ss. 9, 43-—Sea Customs Act (VIL of 187), 8. 19 

-Importation of Cocaine 

Section 9 of Act V of 1878 does not prohibit im- 
porting of cocame generally. it merely prohibits ita 
importation unleas duty has beon paid, because cocaine 
18 a thing hable to tho payment of duty under the 
Indian Tariff Act. The intention and requirement 
of the section in the case of articles liable to duty 
under tho Tariff Act are that the duty shall be paid. 
That intention and requirement can only be con- 
travened when reasonable opportunity to pay the duty 
has been afforded and has been evaded. 

The mere entry into the harbour or tying up against 
the dock wall ıs not importing goods in contraven- 
tion of the obligation to pay duty Therefore, such 
an import is not an import within the meaning of s 43 
of the-Abkari Act 

The word “import” as used in the Bombay Abkari 
Act includes by implication the conveying mto any 
part of the Presidency of Bombay by ses. EMPEROR 
v De Srora, 343; 11 Bou L R.3221 





, : 8. 43 
—Importation of Cocaine. “ees 9 (Supra) 343 


——_—--—- Bhagdar! Act (V of 1862), 
88. 1, 2, 3— Sule of xarecognicd portwn 
if bhag—Sila ir contrarention of  law—sdeerse 
pose stun— Li mulan 
An unrecognised portion of a blag was sold in 1863 

in contravention of the provisions of the Bhagdari 

Act of 1862. In 1905 the representatives of tho 

alienor sued to recover possession of the land; 
Jleléd, that the immunity from limitation afforded 

to tho Collector under the special provisions of the 

Act cannot bo extended to a private party 
The possession of an alieneco under a null and void 

° gale is just the possession which originates without 
colour of title and consequently becomos adverse 
under the law of limitation There is nothmg in the 

e Bhagdari Act which by oxpreas provision or necessary 
implication abrogates the law of limitation in favour 
of a private person 

dothabhai y Nathzbhai, 28 B 399; 6 Bom L R 428, 
and President and*Governors of Magdalen Hospital 

v Knotts, 4 App Cas. 824, referred to. ADAM UMAR 

Sate v. Baru Bawah, 663; 33 B. 116; 10 Boa. 

PR. 1182. 


GENERAL INDEX, Í 


5 | 1011 
Bomi y Civil Courts Act (XIV of 


s S. 9—Guardian managing minor's cstate 
through guwmasta-—Misappropriation by gumsta— 
Summary procedureagainst guardian See GUARDI- 
AN8 AND Warps Act,s 41 (3), 

District Municipal (Act HI 
of 1901), S. 142— Lower of Secretar y to matilute 
prosecution —Jurisdiction of Court to try offence on 
Secret y's prosegution. 

The Secretary of a Municipality, unless specially 
authorized in that behalf by tho Municipality, 18 not 
competent to grosccute any person for selling an 
article which is not what it is :epreeented to be; and 
a conviction hased on a pioseention instituted by tho 
Secretary is illegal and without jurisdiction TIKAN v 
Emperor, 941; 39 L B13 
——_———— Factory Rules, Rulo 19 See 

FACTORIES Act, @ 2, 102 
Bond— Endorsement on bond ‘the blance due should 

be paid inio the hands of my son’—Whether can be 

treated as assignment of bond --Axoignee's right of swit. 

An endorsement on n bond that “the balanco due 
should be paid into the hands of my son” operates as 
an assignment so as to entitle the assignee to ste there- 
on Rama Iyer v. Fenkatachellam Patter, 830 M. 75, fol- 
lowed SAMINATHA Pinuay v Dorasaway NAIK, 212 
Burden of Proof—Acquisition of private pro- 

perty by managing member of Hindu family—Bur- 

den of proof that pioperty was acquired by him in pri- 

vate capacity. See HINDU Law—Joint Famity 4 
Tho burden of provmg 
validity of a will by a Jat in respect of ancestral 
property lies on the devisces Kece Crstom ALIENA- 
TION 











The burden of proving 





that the custom of pre-emption im a certain villago of 
the Kangra is different from other villages is on the 
person agserting ıt See Punsan Laws Act,s 10477 

an Hundis oxecuted by Hindu 
father Burden of proving non-receipt of considera- 
tion and immoral purpose is on the son. See HINDU 
Law—Jomt FAMILY 








— The burden of proving 
legal necessity or pious purpose m case of aliena- 
tion by Hindu father lies on the alienee. See 
HINDU LAW—-JOINT FAMILY 

Fraud—Misi epi esentation 

——Coercion— Onus proband. 

The burden of proving fraud, mis-representation 
or coercion is on the party, who alleges that his con- 
sent was obtamed by these means. 

Ifa party alleges that he was mduced to do a 
particular act which he would not otherwise havo 
done but for pressuro put, that party must give 
ovidence that it was such pressure which mduced the 
act Kawan KUMARI Devi v. NARENDRA NATH, 


573;9C L.J. 19 

: ———— Bee ADOPTION 128 
The burden of proving 
that a certain regulation applies to a certain facte 
lies upon the Government. See REGULATION III or 
1891. 











Property purchased by 
decree-holder without Court’s loavo—Decree-holder 
bound to prove that fale should bo upheld. Ses 
C. P.C., 8. 244, 221 





— The burden of proving 
payment of full value is on the executor or trustee 
when he buys trust property sold at a Court sale, 
Ses PROBATE AND ADHINISTRATION Act, 8.91, 289 





x 
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Burden of Proof—«oncld. . 
~The burden of proving 


the Chundawand rule of succession 13 on the person 
assorting it. See Ccetom—Scccession, . 39 
Tho burden of proving 
that an alienor died beforo the operation of Punjab 
Limitation Act 1900 is on tho person making the 
assertion. See PUNJAB LIMITATION, 397 
—_——_——~—— The b n of proving the 
invalidity of adoption among Jats “of Hoshiarpur 
District, is on the person challenging it. — See 
Crstom—ADOPTION, 400 














. 
The burden of proving 
that Mohamedan Kashmiris of Panjorian are 
governed by agricultural custom lies on the person 
making the assertion. See ('vsTom-ALIENATION 


SS Tho burden of proving a 
tenancy to be an encumbrance. See BENGAL 
Tenancy Act, s. 167, 











The burden of proving 
that high casto Khatris are governed by agricultural 
custom is onthe person asserting it See Oustox— 
Scccession 691 
in suits to contest nliona- 
tion of occupancy rights. See Custom--—-ALIEN ‘TION 


~ Wakf-——Valid objects estab 
lished—Burden of proving uakf to be illusory, See 
MUHAMMADAN Law—\Waxr 763 
~The burden of proving 
that a transfer is fraudulent lics on tho person 
seeking to sob itaside. See FRAUDULENT TRANSFER, 

883 795 
The burden of proving 
when permissive possession became adverse ison 
the person asserting it. See ADVERSE posgnaatoa 


06 














ee Suit for ejectment plaint- 
iff must show possession and dispossession. within 12 
years. See LIMITATION Act, Scu. H, Ant 142, QOI 
Nogotiable Instrament— 
Title—Forged ondorsoment—Negotiable Instru- 
monts Act (XXVI of 1881),s8 9, 46, 58—Holder in 
due course—Onus of proof whether endorsement 
genuine, See NEGOTIABLE INSTRUMENT 929 
Calcutta Municipal Act (IH of 1899 
B. C.), ss. 88 and 556—OCalling tonders— 
Agreement for leaso. See Sprciric RELIEF Act, 


- 8 45 
—— SS. 449, 451 and 

474, and Rule, No. 2, Sch. 17—Angle of 45 degrees 

—Buriding height, limit of. 

Where there isan open bathing platform on ono 
side of a road which runs along the wholo face of a 
building on the other side, the line for determining 
the angle of 45 degrees must be drawn from the 
street alignment on the side of the strect and not 
from the side of the platform farthest from the street, 
in order to get at the height limit of the building. 
BHEOMALO QOENKA © CORPOBATION OF CALGUTTA, 
415;13 C. W. N. 74. 














S. 451. See s 449 

Supra 5 
S. 474. See s 449 

_ Supra é 415 
S. 556. See Spxciric 





RELIEF Act, 8. 45, 





968 
Rulo No. 2 Sch. 17. See 
s. 449 SUPRA, 415 
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Cancellation of document—Fforgery— 
olivalidity of docyment as regards plaintif g share— 
Tneomistgnt claim-—Alternative claim-—Common form 
of prayer for futher relief— Pleadings, 

Where the plaintiff sued for the cancellation of n 
pattah on the ground that it wasg forgery, the Court 
should not discuss the question w 
is mvalid as regards the plamtiff’s share, for that as- 
sumes a fact which is entirely inconsistent with tho 
claim for cancellation of the patfah, namely, that it is 
a genuine document. 


Although the plaintiff could have put that as an al- 
ternativo claim, yet whon he does not do so, the com- 
mon form of prayer for farther or other relief should 
not be allowed to include that claim. Dwarika Natu 
ÜHATTERJI v JIBAS ALI, 657 


Cantonment Code, 1899, s. 96— Power 
of Cantonment Magistrate to make order under the 
section— Orders for removal and rebuilding of walla 
can only be parsed by Cantonment Committees — Effect 
of a standing order of the Committee, 

A Cantonment Magistrate, being only the Execut#toe 
Officer of the Cantonment anthority, has no authority, 
of his own initiative, to issue an order under s. 96 
of the Cantonment Code. 


The only authority that can require the owner of 
land to remove a boundary wall and rebuild it is the 
Cantonment Committee, and before an order can 
legally be issued by that body, the members thereof 
must form the opinion that the wall is unsuitable, 
unsightly or otherwise objectionable. 


A standing order of the Cantonment Committee, 
that all the walls fronting the road should be rebnilt 
with brick as they fell into dis-repair cannot be 
conatrued ns vesting in the Cantonment Magistrate, 
the discretionary power of the Committee to decido 
whether or not any particular wall was nnsightly and 
should te removed. Eupreror r. Datanam. Q40; 
38. L. R. 11. 


—_— House Accommoda- 
tion Act (II of 1902), ss. 21, 26, 
28 and 34—Military tenant and landlord—Oon- 
stitution of Cominittee of arbitration—Faglure to aet 
by landlord's nominee—Appointment of member by 
District Magistrate without notice-—Ultra vires act. 
When a Committee of Arbitration is convened un- 

der the provisions of Cantonment House Accommodation 

Act for settling a dispute between an owner of the 

house and his tenant and the nominee of the owner 

neglects to act, the owner must be given seven days’ notico 
to nominate another person in place of his nominee 

The omission to give notice ıs not a mere irregularity 

but a patent illegality. It is an act ultra vires on the 

part of the District Magistrate to appoint another 
member in place of the nominee, if the conditions 
specified in provisos (+) and (14) to section 26 of the Act 
are not fulfilled. Such an appointment is invalid 
and doos not confer the status of member on the per- 
son appointed There can be no legally constituted 

Committee of Arbitration without a nominated or a 

duly appointed member for the owner. Jbrahimey. Mu- 

nicipal Committee of Lahore, 52 P. R. 1900; Badri Das 

v. Municipal Committee, Delhi, 90 P R. 1898 ; Als Mas - 

dan y. Municipal Committee of Kohate45 P. R. 1908. 

Nagar v. Municipal Committee of Dhandhuha, 12 B. 

490 ; Kadir Baksh v. Bhagat Ram, 7I*P. R. 1888; Bham- 

bu Ram v. Chatta Mal, 144 P. R. 1894, referred to. 





ether the document * 


+  rodemption of first mortgage. 
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Cantonment House A¢commoda-~ 
tion Act—concld ° m 
Query” Whother a Military officer who ocoupie#u 

house without the owner's permission, urfler‘protest 

about rent, is a tenant and can logally make a requi- 
sition to convene a Committ. of Arbitration under 

Act IL of 1902? (ran Samarv Bett, 431; 18 

P. R. 1909; 7 P. W. R.1909, 31 P.L. R. 1909. 

Cause of actlon—EFrroneous description of. 
The fact that the cause of action has been er- 

roneously described doos not render it necessary to 

dismiss the swt. Monit CHANDRA Sarkar V. ANIL 

BANDHU, 66; 13 C, W. N 518,90. L J. 262. 

m - Breach of stipulations of 
bond—First suit in respect of one stipulation— 
Second suit in respect of other stipulations, second 
suit barred. See O. P. C., 8. 43, 319 

— anan Dato of accrual for a suit for 
declration of title. See LIMITATION Act, Scu IL, ART. 
120, 556,557. 

Fraad—Qeneralallegations 
-—Conspiracy— Prblhe auction—Intending bidders. 
Bee FRAUD, 784 

e : ; 

Suit to recover money paid 
as part of purchaso-money when consideration farled 
Suit for specific porformance and in the alternative 
for refund of money paid—Accrual of cause of action. 
See LIMITATION Act, Som. II, ArT. 97, 

SS m Suit by landlord to avoid 
transfer made by tenant—-Date of accrual of cause 

ofaction. SeeLIMITATION Act, Ben. L, Arr, 120, 906 
Heee me Application for Aling an 
award made on a reference between a Karrachi firm 
and a Multan merchant—Jurisdiction See AR- 
BITRATION Act, 8 2, 938 
Central Provinces Tenancy Act 
(XI of 1898)—Snit by landlord to avoid 
transfer made by tenant—Cause of action, date 
of accrual—Limitation, when begins to run. Ses 
LIMITATION Act, Sou. IT, Arr. 120 
Cess Act. See Bengal Cess Act. 
< Charge (Civil)—Mortgagor taking further ad- 
vances from mortgagee on the seounty of same 
property—Oovenant to pay further advances on 
See TRANSFER OF 














e PROPERTY Act, 8. 58 

¢—_—---——. Jee MORTGAGE. 

—- (Criminal) of sedition not settin 

out seditious speeches. See Cr. P. C, s. 222 2 
7 - Irregularıty in, not mis- 

leading accused or occasioning failure of Justice 

See Cr. P. C.,8 222, 











- under ss, 124A. and 1534A., 
P. O. need not specify speeches falling under tho 
provisions of cach section, See On. P.C, 8. 42 





Sr -—— addition of, simply for 
tis make of commitmont is improper. See Or. P.C, 
8. > 
to Jury—Oonfossion of accused im- 
plicating himself and co-accused —Absgnco of direc- 
tion tab confession should he corroborated —Mis- 
direction. See Ca P. O., s8, 202 $ 867 
š , heads of, how and when to 
be written out--Misdirection—Reading whole of 
depomtions. See Or P. C,s 162 97 
Charity —Sy-Pres *-Will--General charitable in- 
tention—Accumulation of interest —Separate 
account for clwrity—Accumulation forma part of 
charity fund and næ of residue. See Cy-Pres 944 
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e 
en employed to eal cofton in a factory 
ifion of word employed. See FACTORIES 


Chota Kanpur neuninered Estates 
Act (V1 of [876as amended by Act 
V of 1884), ss. 7, 17 and 18—HManager's 
pacer to grant perpetual lease—Corvenant—Liability 
Aowa of clatu—Luability satisfied by manager 
without notice— Proprietors sight of suit—Power of 
manager t) dame in perpelnity without consent of 
proprictor——HKule uguinst perpetuities, wher applic- 
able—Curenant whether personal or runs with land 
—Leste— Wether covenant binds the land— Whether 
it affects nature, quality or ralue of land—Cunsider- 
ation for gara sxfhciert consideratun for all core- 
nants in it. 

Under section 17 of the Chota Nagpur Encumbered 
Estates Act as amended by Act V of 1884, the manager 
has no absolute power to grant a lease in perpotuty. 
That section does not enable him to do any act which 
is demonstrably injurious to the intereats of the estate. 

Muhammad Mumtaz Mi v, Farhat Ali, 28 I A. 190- 
28 A. 394, referred to. 

The grant of a lease m perpetuity by the manager 
without a bonus and not for the purposes of reclama- 
tion of any waste land or other purposes of a similar 
kind cannot be justified as an act done in the course 
of prudent management of the estate. 

Assuming that a covénant in an ijara lease by a 
proprietor to execute a mokarari lease of certain lands 
within the leasehold for certain purposes, is a liability 
within the meaning of that word in section 7 of the 
Chota Nagpur Encombered Estates Act, notice of the 
claim was not necessary to be given to the manager 
jn the manner and within the time prescribed by the 
Act, because the manager when he assumed manage- 
ment of the estate which was at the time under 
ware must be deemed to have received under the law 
constructive notice of the lessee’s right to claim the 
mokarere lease under the covenant in the yard lease. 
Barnhardt v. Greenshields, 9 Moo. P.C. 18, referred to. 

It does not follow from section 7 of the Act that if a 
manager without any notice as required by that section 
satisfies a debt or hability, the proprietor can, after 
the restoration of the estate to him, bring a snit to 
recover back the money so paid, or annul any deed 
executod by the manager in fulfilment of that liability, 
meroly on the ground of absence of notice. 

Under the Chota Nagpur Encumbered Estates Act, 
as amended by Act V of 1884, the manager is entitled 
to sell or demise in perpetuity without the consent of 
the proprictor. Therefore, a lease in perpetuity granted 
by the manager, which is otherwise valid, ie not the 
less binding on the proprietor because he was no party 
to it or that it was granted without his consent, 

The rule against perpetuities applies only to future 
interests in land, which may, by any possibility, bo 
capable of vesting beyond the logal limit of perpetuity. 

Where there was a covenant in an yaru lease 
to the effect that “if out of the ija'a mahal you 
should require any land for the purpose of erccting any 
indigo factory, extche:y house eto, I ahall grant you a 
nokavart putta”, and there was also this condition 
that “after the oxpiration of the :juru, you shall have 
no right to the sara mahal”, held, that the clause 
contained a restriction not only as to the area out of 
which the mukara i was to be granted, if requred, but 
also a restriction as to time, that the operation of the 
covenant was confined to the term of the jasa lease and 
that it did not contravene the rule against perpetuity. 








1614 
Chota Nagpur Encumbered Bptates 
Act—condd. . . 


Tho indigo factory and tho waheng h having 
been erected before the grant of the permanent leago 
according to the covenant stated above pheld, that it 
would be inequitable and fraudulent for the covenantor 
to refuso to perform the covenant on the ground that 
the mvkarart was not requiréd for any of the purposes 
specified in the covenant in the sense that such pur- 
poses were to be carried out after its execution, 
because in reality it was required to secure a logal 
foundation for the possession of the land already taken 

Farrall v. Davenport, 3 Gof, 363: eC. on appeal 
8 Jur. N 8. 862, Howard v, Patent Ivury, Co, L R. 

-33 Ch. D. 155, referred to. © 

The New Beerbhum Coal Co. v. Bilirim Mahuta, 
7 I. A. 107; 50. 982, distinguished. 

fleld also, that the covenant was not personal, but 
ran with the land, and, therefore, the aasignce of the 
covenuntee is entitled to enforceits specific porform- 
ance 
Woodall v, Clifton, (1905) 2 Ch. 257, 74 L.J. Ch. 

556; 93 L. T. 257, 64 W. R. 7; 21 T. L R. 581, dis- 
tinguished. 

Keri v, Diy, 14 Pa. St. 112: 53 Am. Dec. 526, 
Laffursy. Naglee, 9 Cali. 662: 70 Am. Dec. 678, 
Blukeman v Miller, 186 Cali. 188.89 Am St Rep. 
120 and luust v. Jucksur, 24 Orig. 80, 32 Pac 1027, 
referred to. r 

One test whether the burden of a covenant runs 
with the land or mot, 18 whether such covenant in its 
inception binds the land. Ifit does, it rons with the 
land 

Rogers v. Heseqaad, (1900) 2 Oh. 388; 69 L. J. Ch. 
652; 83 L. T. 186 ; 48 W. R. 659, referred to 

Another testis whether the covenant affects the 
naturo, quahty or value of the land, 

Dysun v. Forster. (1909) A C 98, followed. 

An Vara lease with a covenant for a makara: is 
undoubtedly more valuable than it would be without 
guch a covenant which, therefore, runs with the land. 

The loan for which the yar lease was granted is 
a sufficient consideration for each and overy one of the 
covenants on the part of the lessor. Hence the covc- 
nant in question is not void for want of consideration. 
Maruewson e. SRI RAM Kanai Sinexu,626,9C LJ. 28. 
Kami Landlord and Tenant 

Act (I of 1879 B. C.), ss. 44A, 62, 

TT —Suit jor rent otiuch off—Fresh suit within six 

months’ Any rent,” meaning of—‘ Struck off,” 

meaning of-—Inter pretation of Act -Limitation ict 

(XF of L877), 8. 4—Limitation, 

In March 1906 tho plaintiff sued for the rents of 
1959 to 1961. Issues were framed and the 18th May 
1906 was fixed for hearing. On that day, the Deputy 
Collector recorded the order. “ Plaintiff absent, 
struck off, section 62 Chota .Nagpur Tenancy Act”. 
The same day the plaintiff applied for restoration of 
the case but his application was rejected. In June 
1906 the plaintiff without waiting for the expiration 
of the period of six months mentioned in acction 44A, 
of the said Act, instituted fresh suits to recover 
arrears of rent for the years 1960, 1961 and 1962 
It was contended in defence. (1) that the second 
suit was barred by section 44A of the Act.—(2) that 
the order of the 18th May 1906, under section 62, 
was in error, and that it was in redhty an order 
under the second clause of section 77.—(8) that 
the plaintiff should have pursued his other remedies 
under sections’ 66, 67 of the Act and by way of 
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Chota Nagpur Landlordand Tenant 

Act—*oncld 
réview —(4) thatpat any rate, the fresh suits for the 
arrears of*1962 were incompetent. 

Per Cuxperes, J.—Held, overruling all the four con- 
tentions -— 

(1) That as no 1asne was tried and determined by" 
the Deputy Collector on the 18th May 1906, the 
orders striking off the suits were appropriately passed 
under the first clause of section 77 read with section 
62. Consequently, the only remedy open to the 
plaintiff was to proceed by way of fresh suits. 

(2) That the provisions for the limitation of fresh 
suits, referred to in section 62 of the Act, are contam- 
ed in sections 42—45, and not in section 44A. 

The period of limitation moans the porod during 
which action may be taken: section 44A. refers to & 
period during which action may not be taken, and 
such a restrictive section is not covered by the 
general rule laid down by section 4 of the Limitation 
Act {XV of 1877). Section 444 restricts the Court’s 
jurnsdiction rather than tho plaintiff’s right of suit, the 
latter exists though it 1s in abeyance for sıx monthy 

Section 44A, must be construed strictly, that 15, 
in favour of the plaintiff, becanse 1b encroaches on his 
ordinary right to sue for arrears of rent. 

The plain meaning of section 44A. 18 that when a 
landlord has instituted a suit for the recovery of any 
rent, he shall not institute another suit for the re- 
covery of any rent subsequcntly accrued due until 
after six months from tho date of ixe institution of the 
firat suit. 

The words “any rent” which occur twice in 
section 44A. must bo literally interprcted to refer, 
respectively, to any rent covered by the previous suit 
and any rent covered by the second suit, and, ex 
artura sei, the subject-matter of the respective suits 
must be different. 

Itis only in the caso ofa fresh smt, which the 
plaintiff is permitted by section 62 to bring, that the 
rent arrears claimed may be the samo as in the suit 
struck off The words “struck off” mean that the - 
suit has and never had any existence they imply 
that the suit ig withdrawn as in section 373, Civil 
Procedure Code. Furu lul v. Shomeshuar, 29 B 219 
(225), cited analogically é . 

Per Coxe, J —Section 44A 18 not a “ provision for? 
the limitation of suits’ within the meaning of sec- 
tion 62. 

If the law requires a guit to be brought after one 
special date and before another dte, both dates are 
really limits of the pemod avithin which the suit may 
be instatuted ; anda provision which fixes the first 
date really limits the suit yust as much as the pro- 
vision thut fixes the second date. 

The word “limitation” has acquired, by custom, a 
technical meaning; and the Legislative outhorities, 
in framing section 62 mtended only to refer to the 
latest date by which a enit might be instituted. 

The effect of striking off n suit under section 62 is 
not that the suit was never instituted at all; and that 
a second suit 18 a new smt and not a contnfuation of 
the first suit 

An Act onght to be construed so as to give, -gs far 
as possible, their full meaning to all 1t8 provisions 

If section 444. be constrned agamet the landlord 
it does not conflict with sectiowt 62. Bat if it be con- 
strued against the tenant ıb overrides that section. 
KARMA Uraon v Barsix Dest Dover Singa, 447 ; 
9C.L.5,9;18C. W. N. 287 ; 96C. 116. 


_ 
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City of Bombay Improvements. Act 
(Bombay Act IV of 1898),s. 48 @ 
Awad of the Ti rhunal of AppPal, when High vt 
will inter fare with— Method of hy pêt eni derelop- 
mert for assessing compensation -Dul fit for tuid- 
ing purposes—Compensatiin hac to be aresed— 
Profits, costs amd charges of spaculatur—Prioe of 
neighbouring lends as allarns'ive test—Same result 
ari ved ut by alte matra methol., ralurof Daduotion 
on aosmunt of residenty—Bid>we of sedes of neigh- 
bour:ng lands. ' 
The High Court will not interfere with an award 

of the Tribunal of Appeal, appointed under s. 48 (38) 

of Bombay Act IV of 1898, without being clearly sa- 

tisfied that it 18 substantially erroneous. Anandrav 

Vinayak v. Secretary of State, 29 B 665, followed. 


In awarding compensation for land the value of the 
land to the owner is what must be regarded, and that 
is the price which it will fetch if disposed of on the 
most profitable terms So where tho most profitable me- 
thod of disposing of land is to lay ıt ont in small par- 
cels for building sites, the owner is not to be deprived 

e of the most advantageous way of selling his property 
by reason of the fact that it is subject to immediate 
acquisition, Therefore, an award of the Tribunal, 
based on the method of hypothetical development, 
that is, upon the footing that the land under acquisi- 
tion ia conceived to have been laid out in small plots 
for building purposes—where admittedly the land 
should be valued as laid out for building purposes in 
small plots and not as an integral parcel—ia not open 
to the objection that the method adopted involves or 
presupposes the intermediation of a third person, 
called the speculator or exploiter, thatis to say, a 
person who purchases the land wholesale in order 
to sell it retail for building purposes If the sale of 
the land in building sites 1s impossible, except through 
a speculator, allowance should be made for the profits, 
costs and other charges of the speculator. But the 
owner should not be debited with these expenses un- 
less the introduction of the speculator is a commercial 
necessity, because there 18 no reason why he should 
be driven to have recourse to a speculator for a busi- 
ness which he can do for himself. 


Where the general principle of a sale of the land: 
split up*into parcels suitable for bulding, is adopted 
it is not only unnecessary but inappropriate to 
make a special deduction on account of the small area 
marked off for the roadway. 


Where the Tribunal does not rely exclusively upon 
the method of hypothetical development but employs 
this method in conjunction with the method of as- 
certaining the present value of the land by reference 
to the prices realised by the sale of neighbouring 
lands and both methods lead very much to the 
same result, it follows not only that that result is 
entitled to so much the greater degree of confidence, 
but also that the method of hypothetical development 
is itself corroborated. 

It is plain that generally no evidence of the 
sales 6f the neighbouring lands can be obtained which 
shall be precisely parallel in all its ourcumstances to 
thg sale of the land under acquisition Differences, 
small or great, exist in varions conditions, and what 
precise allowance should be made for these differences 
is not a matier whith can be reduced to any hard and 
fast law. TRUSTERS FOR THR IMPROVEMENT OF THE 
City or Bowpay v Kazsanoas, 451; 33 B. 28; 
10 Bom. I, R 9936 

"a 

e 


GENERAL I 
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Ng Ng hd . 

Cuk ag | (Act XIV of 
1862), ss. 2,522, 526— Arbitrator without 
meh intim of Court—Award—Order filing such 
awara, wiethar a dseree—Appeal, whan ertertanable 
a Arbrtr tors mig ronduct 
An order under s. 626 of the Civil Procedure Code ` 

directing an award to be filed and ordering its enforce- 

ment iga decree within the meaning of the Code. 

Ghulam Khan ve Muhammad Hassan, 29 O 167, 

followed 
An appeal does not lie against an order passed under 

s 626, C. P. O., except in so far as the decree or order 

is ın excdis of or not in accordance with the award, 

Haw Rij y Sundar Lal,120 W. N. 686, apphed 
The gifestion whethor the arbitrators have been guilty 

of misconduct cannot be considered in such an appeal, 

CHADHRAJA BAKSH t. SRI Narayan Sines, 693; 12 

0. C. 49. 

— > S. I I—Suite relating to 
precedence or privilege between purely religious func- 
tionariet not maintamable—Dignity—Voluntary 
oğerings—Injunsction, _ ` 
To decide disputes as to precedence or privilege 

between parely religious fanctionaries is no part of 

the business of the Civil Courts nor will they grant in- 
janctions to prevent preachers from preaching where 
they lıke, under any title they please, provided no 
office or property is disturbed or interfered with. 
Therefore, a suit for mterference with a mere digmty, 
for recovery of voluntary offerings which -may have 
been received by a preacher, had not another preacher 
appeared and attracted those offerings, or for an injunc- 
tion to restrain the receipta of such offerings in future 
cannot be maintained in a Civil Court. KN Shunkur 

Bharti Swami v. Sidha Lingayah Chaiarti, 3 M. L A. 

198 (217) ;6 W.R. 39 F O., Sangappa v Gangappa, 

2B 476; Rama v. Shitram, 6 B. 116; Boyter v. 

Dodsworth, (1796) 6 T R 681, referred to. MADHUSUDAN 

TAR SHRER MADHAV TeeRrTE. 331311 Bom. 
R. 28, 











— S. 13—Neglect of mmor’s 
guardian to properly conduct minor’s suit—Mis- 
conduct in entering into a manifestly unfair com- 
promise—Second snit by minor not barred: See 
Custom—aA DoPpTion 40 

Tama mama Sa 13 - Bes judicata— 
Destun ro! absolutely necessary, 
If the decision of a question is not absolutely neces. 
sary for the determination of a suit, it cannot be re- 


- garded in any way as rev judicata between tho parties. 


Poorsnpre Narta SEN v. HEMANGINI Das, 523 
Sy I 3—Res judicata—Re- 
venue Court decree passed without jurisdiction 
whether bars subsoquent civil suits. See JURISDICTION 
of CIVIL OR REVENUE COURT, ] 
a Se PS —Res judicata 
Pleadings and judgment should be looked tnto— 
Ad, udication between defendants. 4 
To determine the question of res judicata, it is es- 
sential to ascertain what were the rights in dispute 
between the parties and what were alleged between 
them, and this must be done, not merely from the 
decree, but also from the pleadings and judgment. 
Surjnam Marwari v. Barhamdeo, 10 L. J. 887 
(at p 849) and Magniram v. Mehdi Hossein, 31 0. 96, 
followed 
When an adjudication between defendants is neces: 
sary to give the appropriate relief to the plaintiff, 
there must be such’ an adjudication, and in such a 
case the adjudication will be res jrulicata between 
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the defendants a# well as between the plafngfff and 
the defendants, but for this, there must be a ®onflict 
of interest amongst the defendants, and the judgment 
must define the real mghts and bbligations of the 
_defendanta inter se. 

Magntram v. Mehdi Hossein, 81 O 95; Chajju v. Umrao 
Singh, 22 A, 886, Balambhat v. Narayan, 25 B 74, 
Muhammad Kum Rowthan v. Visvanathatyar, 26 M. 887- 
and Cottingham v. Earl of Shrewsbury, 8 Hare 627, 
followed. Gurpgo SINGH v. CHANDDRIKA O13 


——— s. 18 Expth. II—Res 
judicata-—‘ Finally decided ' 
lf the effect of the decimon in a formér suit is 

necessarily inconsistent with the defence that ought 

to have been raised but has not been raised, that 
defence mast be deemed to have been finally de- 
cided against the person “who oufht to have 
raised it, Mowim CHANDRA SARKAR ©. ANIL BANDHU 
: ADHICARY, 665 18 C. W. N. 513,9 C. L. 5.862. 


~ 88. 13 Expin. I & 
244-—Res judicata—Sale vertifeate vaxtaining more 
lands than sold by anetioa— Ti, ht af person im. pos- 
sason to Question accuracy of sale certificate— 

Fiaud whether the only ground on whioh Court ala 

can ba impeached— Iiffect of 3, 244 on plaintiffs siat 

or defendant's defence 

The plaintiff and eee both were mortgagees 
of certain land. The plaintiff, suing on hia mortgage, 
got a decree and in execution sale himself bought the 
land subject to the defendant’s mortgage The 
sale certificate included certain pieces of land, which 
were neither included in the plaintifs mortgage nor 
in his decree. On this ground the defendant mort- 
gagee, who was in possession of those pieces of land, 
declined to give their possession to the plaintiff, who 
brought this suit for possession of the pieces in 
dispute. 

Held, (1) That fraud is not the only ground upon 
which a Court sale can be impeached, at any rate, it 
is not so in a case where the decree-holder 18 himself 
tho purchaser. 

(2) That the matter was not res judicata, by virtue 
of s 13 Expl. IT, Civil Procedure Code. As the question 
‘whether the items in question were infactcomprised in 
the plaintiff's mortgage and decree was not in issue in 
the original suit, there was no adjudication upon the 
question and it was not a matter which could have 
been made a ground of defence in that suit. 

(8) That the effect of section 244, Civil Procedure 
Code, is to debar a plaintaff from bringing a smt for 
the determination of certain questions falling within 
the scope of the section, but not to debar a defendant 
from setting up, by way of defence, a matter 

_ covered by the section. Bhiam Ali Shaikh, Shatkdar 
v. Gopi Kanth Shah, 24 O. 865; Ni Kamal Mukherjee 
v. Jahnabar Ohowdhurani, 26 ©. 946, followed. 
VENKATARAMANA CHARIAR V MEENAT OHISUNDARARAM, 
193;19M. L J. 1. 








s. 13 Explanation 
H—RBes judicata—Natter which “enght” tu hare 
been made ground of at'ack. 

Whether a ground of attack which might have been 
taken in a previous suit ought to havb'been so taken 
depends upon the particular facts cf each case Whero 
matters are ao dismmilar that their union might lead 
to confusion, the construction of the word “ought” 
would become important, 


_ GANERAL INDEX. 


[1909. 


Civil Procedtirre Code—contd. 

Kamesuar*Pershad v. Rajkkumart Ruttan Koer, 19 LA. 
284420 C, 79, followed s 

Mahabir Parshad v. Macnaghten, 181. A 107, 16 C. 
682 

Shama Charan Banerji v Mrinmayi, 81 © 79, Akayi 
Kunhi v. Ayissa Bi, 26 M. 649 and Guddappa v. 
Tu kappa, 24 B. 189, referred to. ? 

A plaintiff having striven to establish his clam by 
one means and failed, cannot establish that clum by 
other means which wero equally at his command when 
the former suit was tried and so connected with tho 
grounds on which he in that case rolied that they 
ought to have been submitted for consideration to- 
gether. . 

Haj, Hasam Ibrahim v. Mancharam Kahan Das, 8 B. 
187 at 140, followed. BOLIMUNNISA v. J onan On 


s. I3 Expin. HI—' 
Suit for sale by mortgagee—Claim of pusino 
mortgagee to be satisfied out of surplus sale pro- 
ceeda--Separnte suit when maintainable See 


MorraacE 264, 
s.13 Exp. HI—Res 
judicata—Suit for sale of mortgaged property— 

Sunple money-decree passed m accordance with com- 

promtse—-Subsequent suit for sale of moitgaged pro- 

pety barred, 

A snit for the sale of mortzaged property was 
compromised on the terms that a simple money 
decree only should be passed in i...our of the plaint- 
iff and snch a decree was accordirgly ‘passed. The 
amount dug to the plaintiff on foot of the compromise , 
was not fully satisfied. Thereupon the plaintiff’ 
brought the present suit for sale of the mortgaged 
property 

Held, that the sccond suit was barred under s 18, 
0. P.C. Any relief claimed in a plaint which is 
not expressly granted by the decree must be deemed 
to have been iefused and, therefore, the plaintiff's 
right as mortgagee to havea sale of the mortgaged 
property became barred as a matter res judicata, 

Shibu Bera v. Chandra Mohan Jana, 88 O. 849, fol- 
lowed. 

Bhola Nath v Muhammad Sadiq, 26 A. 228; Madho 
Prasad v. Bay Nath, 1005 A. W.N. 152, distinguish- 
ed PiaR LAL v, NAND RAM, 561 
S. I7-—-Cuntaci Act 

(IX of 18612). 5 2 (a —Flace cf smil-—Coniract— 

DProposaland aceeplance—Lataligue of goods, whether 

an offer, 

A. catalogue of goods for sale ia not a series of 
offers but only an invitation for offers. 

Plaintiff residing in the Rae Bareli District, on re- 
cerpt of a catalogue and letter from a Bombay mer- 
chant, giving particulars of an eleotrical machine, sent 
an order for the mache, which was comphed with: 

Held, that it was the Plamtiff who made the pro- 
posal and Defendant who accepted it The contract 
was thus mado at Bombay, and a suit for refund of 
price and damages for breach of contract was not 




















cognizable by the Rae Bareh Court Jamis: Srl- ' 


biah v Katha Venkatasau my, 27 M. BAN, referred to 
THANAWALA, E B. i. BHAHZADA Basupro Sines, 325 


ROC. 
s. 17 Expin. IH— 
Turisdictum of Court— Conti act—Plateot acecp ance 
— Contract Act (1X if 1872), s £and 7, 
A proposal was made from Aligarh evhich was ac- 
cepted at Calcutta. The smt upon the contract was 


<- 
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brought at Aligarh. . Held; the Aligarh Court had no 

jurisdictitn. The swt could be brought at Oalontta 

where acceptance was made. Kametti S&bbiah and 

others v. Katha Venkatasawmy, 27 M. 355, referred to. 

Barona Parsuap v. Pears Lau, 77; 6 A. L.J. 218, 
* e 


S. 25—Withdrawa! of 
auit—Re-transfeF of ui to Subordinate Cours—-Bangal, 
N-W. P, ant Assam Civil Courts Act (XT of 1887), 48. 
9 and 18-~Code of Civil Procedure not ervhaustice— 
Court's art should not do wrong to swit, 

The District Court has the power, after it has with- 
drawn a suit under section 25, Civil Procedure Codo, 
1882, and placed ıt on its own file, to transfer it to 
any Subordinate Court 

Ram Charittar + Bidhata, 10 O. W.N. 902; Sita Ram 
v. Nawni, 21 A. 230; Sakharam v, Gangaram, 13 B. 
654; Amir Begam vy Prahlad, 24 A. 304 and Nandan 
v. Kenney, 24 A. 356, distinguished 








Under section 9 of Act XII of 1887, the District Judge’ 


has administrative control over all the Civil Oourts 
within the local limits of his juriadiction, and has an 
ixfherent power to transfer a case from his own Court 
to that of a Subordinate Court, especially when the 
‘order is made for the obvious benefit of the htigants 
and for the speedy determination of the matter 

The Oode of Civil Procedure was not intended to be, 
and is not, exhaustive. 

Panchanan v. Dwarka Nath, 8 O.L J. 29 and Hukum 
Chand v. Kamalanand, 33 C 927; 8 0. L. J. 67, followed. 

The Code of Civil Procedure does not affect the 
power and duty of the Court in cases where no speci- 
Hic rule exists, and the Court should act according to 
equity, justice and good conscience. 

Rank Lal v. Bidhumubhhi, 88 O. 1004, 40. L. J. 408, 
followed. 

Bidya Moyes v. Surja Kanta, 82 C. 875, distinguish- 
ed. 

It is the duty of a Judge, who should always be 
vigilant not to allow the act of the Oourt itself to do 
wrong to the suitor, to proceed to recall and cancel 
an invalid order. 


Syud Tuffussool v. Rughoonath, 14 M. I. A. 40° 


(at p. 61) ; 7 B. L. R. 186 and Hiralal v Premamoyee, 
2C L. J. 306 (at p. 309), referred to. GURDRO BINGE 
et. OHANDBÊKA. SINGH. 913 


S. 28— Suit for posses- 
sion of land alirnated by the same person to different 
alicntes juinder of all alienees as defendants—In- 
convenience arising from different defences how to be 
met—Isiue against each defendant should be tried sepa. 
rataly—Iatertooutory jwigment on each issus—Final 
guagment on concluson of trial—Hngh h Practice 
tollowed—Adrerss possession— Question of title—S pecrfio 
usua for adverse pusgreswr necersary—-Adrerea pusses- 
sion motto he discussed in an resus of limitation, 

In a suit for possession against alienoes of different 
portions of the same estate, claiming under the same 
alenor, all alienees may be joined as defendants. The 
plaintiff's cause of action in such a suit cannot be 
affectied fy the title under which each defendant pro- 
fesses to hold possession, because, what the plaintiff 
is enjjtled to claim is the recovery of possession of the 
property as a whole and not in fragments, It is 
so even when the land in suit 18 situated in several 
different villages, provided the venue for the trialis the 
same, as in that case the right of the plaintiff to have 
his claim tried im one suit ïs the same as if the differ- 
ent holdings were albin the same village, x 


sah 
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Should doy difficulty orinconvonience avise from varie 
of defence which may be set up by different defendants, 
it can be met by the successive tral of the issues 
separately affecting the different defendants. Following 
the English Practice, interlocutory judgments may, if 
the plaintiff succeeds, be given against the different de- 
fendants, as their cases are disposed of, final judgment 
for possession of the whole property being reserved till 
the conclusion of the trial of the whole case 

In deciding the issue: “ Is the suit in time P,” the 
question of adverse possession should not be discussed 
atall,inasmosh as adverse possession 18 a question 
of title and requires a specific issue which a Court 
should distinctly raise. 

Sami OChetts v. Amam Achy, 7 M. H€. 0., 260; 
Vasudev Shambhog v Kulead: Narnapas,7 M. H.C, 
290; Mahomed v Krishnan, 11 M. 106, Ishan Ohunder 
Hasra vy. Rameswar Mondol, 240, 831, Nandokumar 
Nasker v. Banomals Gayan, 29 O. 871; Parvats Kunwar 
v. Mahomed Fatima, 20°A 267, followed ; Kachar Bhoj 
Vaya v. Bai Rathore, 7 B. 289, distinguished ; Gled- 
hill v. Hunter, 14 Ch. D. 492, referred to. UMABAI 
MANGESHBAO Y. VITHAL VASUDRO Surttr; 120; 11 
Bom. L R. 84; 5 M L. T. 280. 
—_— HH 8S, 28, SI —Muajondar 

of causes of action—Swit for possession and for 

damages, Ng 

Where the plaintiff joing a claim for possession 
of land against defendant No 1 with a claim for 
damages against defendants 2 and 3, the vendors of 
the plaintiff : 

Held, that the causes of action on which the two 
claims are based, are conflicting and hostile and can- 
not be conveniently tried together in one suit which 
is, therefore, bad for migjoinder of causes of action 
and must fail against defendants Nos. 2 and 3. Guru 
Prasap Das v NARENDRA Narain Marry 361 

S. 3l—Misjoinder of de- 

fendants. Sees 28 SUPRA, I 

nn Se BO, Sees. 539 INFRA 

995 

te anaman By BO Member of Mat- 

akshara famsly—Right to declaration that joint 

jamily property is not table to be sold 12 ewecu. 
tion--Co-parceners proper but mot necessary parties, 

Although a member of a joint Mstakshara family 
may not be entitled to a declaration that he himself 
is exclusively entitled to the subject-matter of dispute, 
yet he 1g entitled, as against a trespasser or a person 
who seeks wrongfully to seize the property in execu- 
tion of a decree against a stranger, to recover posses- 
sion or to ask for a declaration that the properties are 
not hable to be sold in execution as the properties of 
the alleged judgment-debtor, and in such a suit his 
co-parceners are proper but not necessary parties. 

Moldia Kutti v. Krishnan, 10 M. 822, Paramsica v. 
Krishna, 14 M. 498, Naranbhai v. Ranchod, 26 B. 141 
and Bhiku v. Puttu, 8 Bom L. R. 99, referred to. 

Boejoynath v. Lukhee Monee, 12 W. R. 248, dis- 
tinguished. Dursan Sinan v DURBEJOT Sinan, 530 
88.42, 43—Lortgages 

entstled both to forolose mortgage ard to possession 

-Suit for possession only, whether barred—Plea set 

up in seoond appeul, 

A mortgagee is not debarred from suing for 
possession only, merely because, according to the terms 
of the deed, he was also entitled, on the date when 
he instituted his suit, to foreclose the mortgage. 
Sections 42 and 48 of the Civil Procedure Code do not 
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mean that, when two remedies are open to A plaintiff, 
he is bound to sue for both An objecti that the 
suit is barred under sections 42 and 43 cannot be en- 
tertained in second appeal MUSTAFA Ani, v. GANGA 





Barasa Siwen, 327,120 C. 21. 
S. 43, Sees, 42 SUPRA 
327 
S. 43. See Cuaron. 


ADOPTION, 





— S, 43—Breach of stipula- 
tions of bond —Oanse of action—-First suit in respect of 
one stipwlaiton—Second suit in respecteys other stipula- 
tions — Whole claim not tncluded m first suit—Sécond 
suit baried—Leave of Court to bring yweond surt- 
Omission to sue for one of several remedies, 

Where a breach had taken place in respect of all 
stipulations of an agreement, but the plaintiff based 
his first snit on, and claimed damages in respect of, 
the breach of only one stipulation, praying at the 
same time to be given leave to bring œ» separate suit 
as regards the remainmg stipulations and the leave 
prayed for was given — 

Held, on plaintiff's suit for damages in respect of 
the remaming stipulations, that as he had omitted to 
make the present claim a part of the claim in the first 
suit, his present suit was barred under s 43, and that 
the question of leave would have been material if the 
omission in the previous suit had related to ahy of the 
remedies to which the plaintiff was entitled. 

It is undoubtedly the law that where a sut having 
been brought, in which the plaintiff set up a certain 
right and asked for relief on its strength, the Oourt 
holds that he is not entitled to the right and dismisses 
the suit on the ground that the right hås not come 
into existence, the plaintiff can bring another suit for 
that right and relief when the right has accrued Kec 
tion 48 is no bar to sucha suit. Pizti v. Khruls Ram, 3 
A. 857, referred to. RAJA BAHADUR Surv LALU, Rage 
Varra 319; 11 Bow L. R, 46. 

Sı 43—Suit for mesne 
profits only when plaintifs were not im posseasron ~~ 
Subsequent suit for possesston—-Second claim not ' 
barred 
A sit by plaintiffs for mesne profits only when 

admittedly they were out of possession of the lands 

does not bar a subsequent claim for possession. 

Gutta Saramma v. Muganti Ramınedh, 81 M. 405 and 
Tirupati v. Nuranmha, 11 M. 210, followed. 

The right to megne profits may exist without any 
right to possession. Murnu KARUPPA eg 3 


SITHA VIRIYAN CHETTY 
55. 43, 244—Specrfic 

Reltef Act (I of 1877), 8. 56—Misdeseription of mo- 

perty in decree—Swit for possession of property 

actually decreed—Bar 

Where a plaintiff obtained a decree for possession of 
certain land, Survey No. 287 S., but it was wrongly 
described in the decree as Survey No. 287 L, and in 
execution of the decree the plaintiff was successfully 
resisted in obtaining possession of Survey No 2878: 

Held, that neither s 48, nors 244, Civil Procedure 
Code, was a bar to a suit by plaintiff restraining the 
defendant from taking possession of Survey No 2878 
and that section 56 of the Specific Relief Act was 
no bar to the injunction sought 

Dorasams Ayyat v. Annaramt Ayyar, 28 M. 806, 
refered to. NATARAJA AIYAR v SUBRAMANIA AJYAR, 
806 ; 5 M. L, T. 204. 
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g 8. 54 (B)—Plumt—Pre- 
6 sentation of inaafficiently stamped plaint—Time given 
by "Comt to supply deficiency—Representation of 
plaint within tune fixed by Court but after limitation 
—-Lvmitation—Court Fees Act (VIT of 1870), 8, 
23mm Limitation Act (XV of 1967), 8 ‘4. s 
When a plaint is presented on a paper insufficiently 
stamped, within the prescribed period of limitation, 
and time is given by the Court under section 64 (b) of 
the Oode of Civil Procedure to make good the defi- 
ciency, the suit is not barred by limitation, if the de- 
ficiency is supplied within the time fixed by the 
Court but after the limitation period has expired. 
Venkatronayya v. K: ahnrayya, 20 M. 819, not follow- 
ed. 





Surendra Kumar Basu y, Kunja Behary Singh, 27 
0. 814, Dhondiram v. Taba Saradan, 27 B. 830, Assan 
v. Pathumma, 22 M 494, Mote Sahu v. Chhatrs Das, 
19 0 780, Yakut-wn-Nissn Bibes v, Kishoree Mohur 
Roy, 19 C 747, Huri Mehun Chuckerbutti v. 
Naimuddsa Mahomed, 20 C, 41, Chenrappa v. Ragu- 
nitha, 15 M, 29, Patcha Saheb y Sub-Cullector of North 
Aren, 15 M 78, Bakwan Raiv, Goliad Nath Tno, 
12 A. 129, Jant: Prasad v. Barhu Singh. 15 A. 65, 
Darga Singh v. Boheshar Dayal; 2t A. 218 at p. 220, 
Hari Rim v. Akbar Iusan, 29 A. T49, referred to. 

Per Aller, J.—A document purportmg to be a 
plaint and drawn up substantially in accordance with 
the provisions of sections 4$ to 52, Code of O1vil Pro- 
cedure, 18a plaint whether it is stamped or not It 
does not cease to be a plaint because it is not drawn u 
exactly in accordance with these provisions, rida 
section 53 (%) (i) and (u) :1t is a plamt but an im- 


perfect plant: Bo if itis not sufficiently stamped it 
is an imperfect plamt. GAYVARANGA SAHU v. 
Boroxrisana PATRO 507 


en SS. 74 and 80— 
Service of summons on Manager of partnership 
business —“ Unless the Court directa otherwise,’ 
meaning of-—Process, service of—English rules not 
applicable to India 
If the defendants do not ordinarily reside in the 

house on the outer door of which the summonses were 

affixed, s23. 80 of the Code of Civil Procedure can have 
no application ° ; 

The expression “ unless the Court directs otherwise’? 
in the proviso to section 74 of the Code does not 
indicate that the Court’s permission ia necessary before 
the peon could adopt one of the methods of service 
mentioned therein, but it means that if the Court 
does not direct otherwise, the serving peon has the 
option of adopting any of the ways that may appear 
to him feasible under the circnmstances, it is not 
necessary that the peon must go back to the Court and 
secure an order from it expressly authorizing service 
in one of the ways mentioned in the proviso. 

The conditions of process serving iù England and 
India are totally dissimilar and it is wholly unsafe to 
add to the plain provisions of the Civil Procedure 
Code any further requirements based on English prac- 


tice. AKHOY Kumar Sana v NAGENDRA LAL 18 
etnies maan amana Ba BO, Sees. 74 SUPRA 

eII8 
nee S. BO—Rule 28 of High 





Court Rules—Servce of Sxmmons,on a Railway 
Servant-—Summons not sent through offictala superior. 
The summons on a Railway servant should be 
served through his official superior. This is an un- 


are 
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doubted practice. .And a service not effected in this 
way i no gervice at all, WASIR KHAN v. Ngqur 


Yawar, 163; 6 A. L. J. 45. ee 
a IS DN ss. 98, 99, 623, 


624—Dismissal in default on adjourned hearing— ~ 


“ Review of Judgment.” 

Where a case was adjourned to await the rosult 
of an appeal pending in the Chief Court, and tho 
-date of the next hearmg was given to the parties, 
but the suit was dismissed on the next hearing in 
default of parties’ appearance :— 

Held, thatthe order of dismissal was one under section. 
98, C P. O. and was perfectly justified. Although on 
order under section 98, C P C 19a judgmentwithin the 
meaning of sections 623, 624, yet it is not open to 
review, plaintiff's only remedy 18 to proceed under 
section 99,0 P C. 

Kotlash Mondal v. Nabadwip Chandar Kar, 20.W. N. 
318, followed. INDER SINGH v. Ran Sinan, 900 ; 33 
P. R. 1909, 31 P. W. R. 1909. 

S. 99. Sees. 98 SUPRA 
900 





b ss. 100, 108, 157 
and 540--Decree ex parto—A4ppeal, grounds 
of—Contentions permissible m appeal, 

A defendant against whom an ¢ parte decree has 
been passed, is entitled to appeal against it, stead of 
resorting to the procedure provided by section 108 of 
tha Civil Procedure Code. But his contentions on 
appeal must be limited either to questions of law or 
guch arguments aa arise upon the evidence which the 
plaintaff has placed upon the record. He can also 
contest the propriety of the first Court's order refusing 
the adjournment asked for by the defendant He 138 
not entitled, however, to rely on precisely the same 
grounds as could have been urged by him in an appli- 
cation under section 108, made tothe Court of first 
instance , an appellate Court has no jurisdiction to 
accept the appeal on these very grounds and to re- 
mand the smt for re-hearing 

Jonardan Dobey v. Ramdhone Singh, 28 C. 738; 
Ashi f-un-nissa v Lehareaua, 8 ©. 272, Parvati Shanker 
Durga Shankar v. Bai Naval, 17 B. 733, followed. 

Lal Singh v Kunjan, 4A. 387, Habib Bakhshv Baldeo 

* Parshad,23 A. 167, not applied. Sadhu Krishna Ayyar 

v. Kuppan Ayyangar, 30 M. 64, dissented from. Janu 
Nara Basak v Rax Narayan. 329; 120 0. 25. 


ss. 100, 108, 157, 
| 58— Decree, ex parte —Adjourned day of hearing 
—Restoration of suit 
On the adjourned day of hearing, a suit was decreed 

ew parte after evidence was taken 

Held, that the order was passed under sec. 100 read 
with sec 157 of the Civil Procedure Code, 1882, and not 
under sec. 168 and that it could be set aside under sec. 
108. Mariannissa yv Ramkalpa, 34 C 235; and Cook v. 
Equitable Coal Co, 8 C. W. N. 621, followed. 

Sitara v, Tulshi, 23 A. 462, distinguished. NAGEN- 
pra Kumar BOSE v. Nanin Mannar, 741 ; 86 C. 189 
——~- —-——. ss. 108, 540 and 

59 I—Prelamunary decree, setting aside of, in appeal 

from final decree—Disposal of sut without fiwing 

d&te—Ex parte decree, how to be challenged—Second 
appeal— Discretion. 

In an appeal against a final decree, the appellate 
Court has jurisdiction to set aside the prelimmary 
decree, even if po appeal had been preferred agaimst 
the latter and an application to vacate 1b under 8. 108 
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of the Civil Procedure Cade, 1882, had been dismissed 
for defdilt. Caussanel v Soures, 23 M. 260, Btswanath 
v. Bantkanta, 28 ©. 406, Khadem Hossein v. Emdad 
Hossein, 29 O 7658, referred to. 

Before a Court can proceed to hear a suit on the 
merits, a date ought to be fixed for the trial; and 
where this is not done the decree made in the snit is bad. 

In spite of the fact that an application under s. 108, 
Oivi) Procedure Code, 1882, has been unsuccessful 
an ex parte decreo may be challenged 1f there are good 
grounds, in a proper proceeding, for instance in a 
regular snitgon the ground of fraud. Radha Raman 
vy Piannath, 28 0. 475 (P O ) and Khagendra v. Pran- 
nati, 29 Q 395 (P, C ) referred to. 

Quære Whether in a second appeal the High Court 
is entitled to enter into questions of discretion ? dont. 
lal y Ahioda, 20 0, 740, and Taylor v Sarat Chunder, 
20 C. 745 Notes referred to. GOLAP SUNDARI DEBI v. 
INDRA Kumar Hazra, 86; 90 L J. 676. 


SS. I 08, 623—Ex 
parte proceedings, setting aside of-—Rettval of surt- 
Jurisdiction of First Court after appellate Court’s 
decree 
Where a suit, against four defendants, was dismiased, 

after being contested by defendants Nos, 1 and 2 only, 

and on appeal a decree was passed against defendants 

Nos. 3 and 4, who had been made parties to the appeal - 
Held, that the first Court had no jurisdiction to 

revive the suit, upon an application of defendants Nos 8 

and 4, under seo, 108 or 628 of the © P. 0, 1882, as the 

result of such revival would be to mterfere with the 
deéree of the Appellate Court. BIBWAMBHAR MIRDHA 

v. SARUP HANDRA GAIN 


grounds of appeal from. 








S. 108—Ex parte decree, 
Se 0 P.C,s. 100 329 
S.. 156—Costs of ad- 





Journment, 

When a case is adjourned the Court should not direct 
immediate payment of the costa of adjournment, but 
should direct that the hearing on the adjourned date 
should be conditional upon payment of costs before 
that date. DHANI Raw v. Murri Lat, 366; 18 OW. 

See s. 100 


N 626. 
157. 
329 


eaaa §, 157 — E parle decree 
on adjourned day of hearing——Restoration of guit. 
See s, 100 Supra 741 
SE S. I58--Ex parte decree 
on adjourned hearing—Restoration of suit. See 
s. 100 Supra 741 


S. 
SUPRA 














San S. 202—Judgment dispos- 
ing of points in dispute—Pasaing of decree deferred for 
succession certyficate—Reversal of judgment deln ered 
im open Cowt—Second judgment tnconsistent with 
Jirsi—Second judgment illegal. 

Where an appellate Court delivered its judgmont 
duly dated and signed disposing of all the points in 
dispute and only deferred passing a decree until tho 
production of a succession certificate, butsubsequently 
the Court reversed its previous judgment and ro- 
manded the case to the original Court -— 

Held, that the Court waa not competent to subse- 
quently reverse its judgment and to deliver a second 
judgment inconsistent with the first. Kisnun Kun- 
WAR v. Ganca Prasan, 820;6 A. L J. 54; 381 A 153 

S. 223. See LIMITATION 

cu. (4), Exp, 2 57 
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— a , 5S. “Cas Go of 
decree—Decree passed by Small Cause Cowff, trans- 
ferred to Munsif’s Court for execution—A l— Pro- 
vincial Small Cause Courts Act (LX of 1887), 8. 27. 
Where a decree passed by a Court of Small Causes 
was transferred for execution under s. 228, C. P. C, 
to a Munsif’s Court, as the deoree-holder sought to 
realize the amount of the decree by attachment and 
sale of rmmoveable property .— 
Held, that an order passed by the Munsif in exe- 
' cution ‘of such decree was appealable to oe District 
Judge. 
Section 27 of the Small Cause Courte Act has no 
application to a case of this kind. ATWARR v. Maru 
LAL, 553; 81 A.1; 1908 A. W. N. 254; 6 A. L.J. 


612. 
_ S. 226. See Lr- 

ATION Act, Scu. II, ART. 179, on 4, Bxp. 3 57 
S. "230 does not limit. 
Limitation Act, Sch. II, Art. 180. See INSOLVENT 











JUDGMENT-NEBTOR 168 
— S., 232. See Lx- 
ATION Act, Bou. II, ArT. 179, on 4, Exp. 2 57 


——— 5. 23 —Application by 
legal representative of decree-holder—Actual sub- 
stitution of name not necessary. See INSOLVENT 
JUD@MENT-DEBTOR I 

— S. 232—Assignment of 
rights under decree—Ewvecution application by assignee 
—atttachment of decree prior to the hearing of as- 
signee’s application, but after the date of assignment— 
Whether attachment bars assignee’s right to be re- 
cogniged by Court as such. 

An assignment of a decree, provided it is completo 
and not conditional upon the Court permitting the 
transferee to execute the decree, must be recognised 
by Court, notwithstanding the existence of a pending 
attachment on the decree prior to the hearing of the 
ässignee’s application, but after the date of the 
assignment. 

Under the provisions of section 232, Civil Procedure 
Code, the completion of the transfer of a decree 
does not depend upon any sanction of the Court. 

Puthiands Mammed v. Avalil Mordin, 20 M. 157, 
distinguished. 

Abboy Naidu v. Muthukrishna Naidu, A. A. O. No. 14 
of 1906, and Badri Narain v. Jai Krishen Das, 16 A. 483, 
referred to and followed. BUBBA NAICKER v. SAn- 
NATHA Iyer, 353; 5 M. L. T. 280 
— 88. 232, 266, 273, 

284—Madras High Court Crvil Rules of Praciice— 
Transfer of Property Act (IV of 1882)---Application 
of 3 273, C. P. O. ot Rule 184 where decree not attach- 
ed—Money-decree includes mortgage decree—Sale of 
decree in execution not invalid—Hypothecation of 
decree not invalid —Transfer of Property Act not ex- 
haustive in dealing with securities. 

A mortgage decree, giving right to sell the mort- 
gaged property in case of default of payment of the 
decretal amount, was mortgaged by the decree-holder. 
The mortgagee of the decree sued on the basis of mort- 
gage in Ins favour, obtained a decree against his mort- 
gagor—the original mortgagee decree-holder—, pur- 
chased the original decree in execution sale of his own 
deoree and then, without asking for attachment of the 
original decree, proceeded to execute ıt against the 
original judgment-debtor. His judgment-debtor—the 
original morigagee decree-holder—raised no objection 
to. his executing the decree, 
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Hoja, thet in this case sec. 278 of the Civil Proce- 
duso Code or sec. -484 of the Civil Rules of Practice 
had no pplication and, therefore, the decree can be 
executed. 

Per Abdur Rahim, J.—A decree for money includes 
a decree upon & mortgage. e 

Section 278, Civ. P. C., does not contemplate the 
sale of a money decree in execution. But if such a sale 
takes place itis not altogether invalid and without 
jurisdiction ; more so where the decreé-holder raises no 
objection to his oreditor bringing the decree to sale, 
In any caso it is not open to the judgment-debtor to 
raise any objection so long as the decree against him 
remains unsatisfied. 

Section 278 and Rule 184 deal with cases where a 
decree is attached in execution. But where no at- 
tachment is asked for or necessary, as in enforcing 
an ordinary mortgage decree ordering the sale of pro- 
perty, neither the section nor the rule has any appli- 
cation V«idhinadasamy Ayyar v. Somasundram Pil- 
lai, 28 M. 473; Nanchand v. Yenawa; 28° B. 680; 
Mahomed Yusuf v Abdur Rahim Bepan, 260 839; Fate: 
chand v. Muhammad Bakhsh, 16 A. 269; Sultan Kuar v. 
Gulzarı Lal, 2 A. 290; Twuvengada v. Vythilinga, 6 
M. 418, Jotindro Nath Ohowdhry v. Dwarka Nath Dey, 
20 C 111; Gopal Nanashet v. Joharimal; Dada Balshet 
v. Joharimal, 16 B. 522; Gulzari Lal v. Daya Ram, 9 
A 46, Balkrishna v. dlaswma Bibi, 5 A. 142; Nagar 
Timapa v. Bhaskar Parmaya, 10 B 444, Afallikarjunadu 
Seth v. Lingamurts Pantulu, 25 M. 244, referred to. 

There is nothing in the law to prevent a decree- 
holder from pledging his decreeas a collateral security 


` and it is competont to a Court asked to enforce such 


a contract to order the sale of the property pledged. 

Transfer of Property Act docs not purport to deal 
exhaustively with the law relating to, different forms 
of securitics, and, inter alia it does not deal with pledges 
of decrees, tangible moveable property, Government 
Promissory Notes and Policies of Insurance &c. 

Per Arnold White, O. J.—No order for the sale of 
the decree in favour of the original mortgagee was 
necessary. ‘SUBBARAYA RowrHu MINDA NAINAR v. 
Kuprusamy AIYANGAR, 535; 5 M. L. T. 278 


S. 234—Representa-, 
tive brought in after decree, position of, In exéon- | 


tion procecdings See HINDU Law—Joint perso 


—————_—___—- S. 235~—Application, for 
execution omitting to specify Oourt whioh passed 
decree in accordance with Law. See LIMITATION 
AOT, 8. 19 240 

EEE S. 244—Sale-certificato 
containing more lands than sold by auction—Right 
of person in possession to question accuracy of 
sale-certificate—Effect of s. 244 on plamtiffs’ suit 

or defendant’s defence. Sees, 13 SUPRA 193 

——-——— S, 244—NMisdescription 
of property in decree—Suir for possession of pro- 
perty actually decreed—Bar. See 8. 43 Supra 

e 806 


S. 244.—Right to appeal 
of a jgudgment-debtor objector. 

A judgment-debtor objector is entitled to prefer an 
appeal to the High Court, being a party to the suit 
within the meaning of section 244. Musammat 
NasMUNNISSA BIBI v. JAMNA Das 


78 
a. 18 . 193 




















Vol. I] 


Civil Procedure Code—ontd. 
ab « 24-4—Representative, 
»meantng of -—Teats to determine who to representa: e 

-Mortgage decree -Bon born after decree—Joint 

Mitakshara family—Son rep esentative of father— 

Should be, party in execution proseedings. 

The term ‘representative’ as used in section 244 
of the Civil Procedure Code, 1882, means not merely 
the legal representative, but includes any repre- 
sentative in interest Ishan Chander v, Bans Madhu, 
24 0. 62, F.B and Gulzar Lal v. Madho Ram, 28 
A. 447, followed. 

To determine whether a particular person is a 
representative of a party to the suit, the two tests to 
be applied ate, first, whether any portion of the 
interest of the deoree-holder or of the judgment- 
debtor has by act of parties or by: operation of law 
vested in the person who is sought to be treated as 
representativé; and, secondly, if there has been a 
devolution of interest, whether so far as such interost 
is concerned, that person is bound by the decree. 

- Therefore, where a mortgagee obtained a 
rie on his mortgage against the members of a 
oint Afitakshara family and brought on the record 
of the execution proceedings the son of one of the 
jadgment-debtors, who was born after the decree 
had been made : 

Held, that’ the son haa by his birth acquired an 
interest in the mortgaged property and that so far as 
such interest is concerned he is bound by the decree, 
as the mortgage cannot be contested by him, for he 
was neither born nor begotten at the time of the 
mortgage. Raja Ram Tewary v. Inchinun Pershad, 
8 W. R. 15 (F B.), Girdhasee Lal v. Kantoo Lali, 22 
W. R. 56; 14 B. L. R. 187; L. R. I. A. 32l; Madho 
Singh v. Hurmut Ally, 3 Agra H.O. 482; and Jado 
Singh v. Musammat Ranse, 5 N. W. P. H.C. R. 118, 
referred to. 

Therefore,-he must be treated as a representative of 
his father within the meaning of sec 244 of the Civil 
Procedure Odde; 1882, although hia father may still be 
alive, and as saeh he isa proper party to the exe- 
cution proceedings. 

It is doubtful whether it was necessary to mako 
the son a party to the execution proceedings, for 
according to the doctrine of lis pendens, which is 
applicable here he would be bound by the execution 
proceedings, though not brought before the Court; but 
it is better to have him brought before the Court with 
a view to avoid possible disputes and complications 
in future. AJODHYA Roy v. Harowar Roy, 213; 9 


0. L. J. 485. 

— ss. 244, 248, 249, 
BI I —Sale, setting aside of-—Firat application for 
execution barred—Notice issued under second applica- 
tion~-No objection byjudgment-debtor—Effect of order. 
Where the first application for execution was 

barred, but the judgment-debtor did not appear and 

object, and a second application was made and notice 
was issued to the judgment-debtor who did not appear 
and his property was sold in execution ; 

Held? that the order in the second application for 
execution, to the effect that attachment and sale pro- 
clargation should issue, was an ordor under sec. 244, 
C. P. Code, and relating to the execution of the decree; 
that the judgment-debtor not having appealed against 
it, it became dinal bétween the parties ; and that the 
sale was good. Hira Lal v. Dwija Oharan, 10 0, W. N. 
209, Umed Ale v, Abdul Karim,8 O. L. J. 193, Ram 
Kirpal v. Rup Kuara 6 A, 269 (P. 0.); L. R. 111. A. 87, 


7 
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and Mungul Pershad Dichit v: Grija Kant Lahin, 
8 C. 51 6P. Cò, 110 L H.118; L.E 8 I A128, re- 
ferred td. 284 


may 


Fazan Banu v. Uzme ALI MIAN 


S. 244—Plaint 
be treated as execution proceeding. 

A plaint covering a question which,.under s. 244, 
Civil Procedure Code, should have been decided in exo- 
cution proceeding by a Court executing tho deorec, 
may be treated as an execution petition and disposed 
of as such, GANESA Rao v, Torsara{ Rao 380; 19 
M. L. J. 4 
— Sa BAM Erecution pro- 

ceedings—Inquiry as to how far debt necessary or 

not tainted with immorality. See TRANSFER or 

Property Aor, 8. 90 44 
— S. 244 Questions to 
be determined in execution proceeding between the 
decree-holda@& and sons of the deceased Hindu 
judgment-debtor. See Hinnu Law Jont FAMILY 


459 


SS. 244, 294—Pro- 
poty purchased by decrce-holder without Oourt’s 
leave- Court Sale-—Secrecy ~ Inadequate price—Fraud 
to be alleged und proved—Sale not challenged before 
executing Court, whether can be challenged in defence 
to purchaser's sutt for possession—Byrden of proof-— 
Suit to be treated as an application. 

In execution of his mortguge decree the plaintiff 
decree-holder obtained Court’s permission to bid at 
the sale to an amount not less than Rs. 1,500, the 
principal money due under the mortgage being 
Rs. 750 only. The sole was held twice: At the first 
salo no one bid, not even the decree-holder: At 
the second sale the property was not sold. At the 
third sale, without asking Oourt’s perngigsion to bid, 
the plaintiff purchased the property benami, in the 
name of a third person, for Rs. 486 only. The Cours 
as well as the judgment-debtors being ignorant as to 
whether the decree-holder was the real ‘purchaser, no 
objection was raised, the sale was confirmed and 
symbolical possession delivered to the ostensible pur- 
chaser. Before the mortgage decree was paased, that 
is, during the pendency of plaintiff’s mortgage suit, 
the mortgugors had sold the property, the vendees, 
obtained its actual possession and retained ib still. On 
plaintiff's suit to recover the property from the 
vendees they resisted his claim on the ground that 
the Court sale was invalid, inasmuch as the plaintiff 
decree-holder had had no permission from the Oourt to 
bid: The insufficiency of price or fraud were neither 
alleged nor proved : Held -— i 

Per Miller, J -—The purchase being effected in con- 
travention of the provisions of s. 204, the sale is void- 
able on the application of vendees, who are the “ per- 
sons interested in the sale’ within the meaning of 
the section The contention that though the execution 
Court could, if it thought fit, sot aside the sale on a 
proper application under s 294, yet the Court, trying 
the present suit for delivery of possession, cannot do ao, 
is untenable and the plaintiff cannot ask or expect the 
Court to aid him in b his fraud to a successful 
issue, It is not the duty of the Oonrt knowingly to 
accept the position of an instrument of fraud, and 
that too when the fraud has been practised upon it- 
self or upon another Court Mohamed Gazee v. Rum 
Lah, 10 0. 757, approved. 

Fraud means more than mere trickery. Mathura 
Das v. Nathuni Lall, 11 O. 731, referred to, r 
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The words “ by a separate suit’ in s. 244, are not 
equivalent to “int separate stut whether the question 
is raised by the plaintiff or defendant.” This section 
bars a plaintiff’s suit for the determination of certain 
questions specifiod therein, but does not bar the trial of 
thoso questions, if they are raised by a defendant in a 
suit. Bhiram Als Sharik v. Goptkanth, 24 C. 355; Venkata. 
ramana v. Meenat, 1 Ind. Cas. 103 (ante), 19 
M.L J.R. 1, followed 

Per Abdur Rahim, J-—It is a well-ostablished rule 
that a party relying upon fraud, either as the basis of 
his action or as defence to a suit, must pl at in dis- 
tinct terms so that the party whose act is impeached 
as fraudulent may have full notice of the charge he 
has to meet. An appellate Court cannot enfertain a 
case of fraud other than the ono specifically alleged m 
the pleadings. Mahomed Mua v. Savv7ss Vyaya, 23 
M. 227 (P. C.), followed. It cannot infer fraud even 
as a conclusion of law from facta admittéd im a case, 
The admission of facts constituting or leading to the 
inference of frand does not preclude the necessity of 
pleading fraud in express terms 

The fact that a decree-holder buys the property 
benami through another person does not in itself con- 
stitute fraud, evon though if he does so, without dis- 
closing it to the Court holding the sale, with tho object 
of evading the necessity of obtaming the Court's leave 
under s 204. 

The restriction imposed by s. 294 on a decree-holder 
buying the property of the Jjudgment-debtor m execu- 
tion of his decree 18 the creation of the Statute which 
algo provides a penalty for the violation of the res- 
tricion. The penalty should be regarded as co-exten- 


sive with the disobedience of the restriction; and a. 


Court cannot attach to the disregard of a rule, hke the 
one stated ın section 204, consequences other.than those 
contemplated by the’ Legislature by converting such a 
disregard into frand. Therefore, a purchase by a decree- 
holder without the permission of the Court is not void 
but creates a good legal title in the decree-holder unless 
and until the sale is set aside according to the provi- 
sions of the section. Mahomed Mira v. Sairas Vijaya, 
23 M. 227; Javherbai v. Haribhai, 5 B. 575; Chinta- 
manrav Natu v. Vithabar, 11 B. 588; Paramasiva v. 
Krishna, 14 M. 498; Martand v. Dhondo, 22 B 624, 
Mathura Das v, Nathum Lall, 11 O. 731, referred to. 

If a Court sale passes a legal title, subject to ita 
being defeated by an order of the executing Court sot- 
ting aside the sale, the Court cannot refuse to recog- 
nize the legal title of the purchaser. Mahomed Gaxee 
v. Ram Lall, 10 O 757 , Srimat: Sarat Kumari Debi v. 
Nima Charn Dey, 5 © W. N. 265, not approved 

If a Court sale conveys no title it is not obligatory 
for a jadgment-debtor, by reason of s 244, to take any 
stops to have the sale sct aside But if the sale passes 
an effective title subject to ita being defeated ot the 
discretion of the executing Court, 16 cannot be challeng- 
ed in defence to a suit. Bhiram Ali v. Gop: Kanth, 24 
O. 355, distinguished 

A Court should not be hasty in inferring fraud but 
should, on the other hand, construe strictly and nar- 
rowly all charges of fraud. Mahomed Hira v. Savvast 
Vijaya, 23 M. 227, referred to 

Obiter—The phrase “ abuse of the process of the 
Court ” is generally used in connection with actions 
for using some process of the Court maliciously to 
the injury of another person. It cannot be used in 
connection with a purchase by a decrec-holder in 
contravention of the provisions of s. 204. 
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Per Sankaran Nair, J.—Section 294 is enacted in the 
intexedts of the judgment-debtor and other persons 
interested ing the property. It precludes s decrec- 
holder from purchasing the property benami m the 
name of another person without the leave of the Court. 
The confirmation of such sale cannet be a bar to tho 
judgment-debtors or other persons interested in the 
property enforcing their right to set aside the sale if 
they choose 

In a case like the present, section 244 18 not a bar to 
the determination of the questions, therein referred 
to, by a separate suit The plaint in the suit w, or 
will be treated as an application under the section 
Nor 18 there anything to prevent a Court from treat- 
ing a written statement, contaming a prayor to set 
aside a salo, as an application to set aside under 
sections 244 and 294. Ifa defendant would, ina suit 
brought or application made by him, be entitled to a 
rehef, which would be a complete answer to a plaint- 
Ws claim, then as a defendant he is entitled to put 
forward the same claim, unless he is estopped or other- 
wise Barred, by any rule of law. Bhiram Ali v. Gop 
Kanth, 24 0. 355, followed. ° 

Where a decree-holder purchases property in 
contravention of the provisions of s. 204, and the 
judgment-debtor seeks to set aside the sale, 16 is un- 
necessary for the latter to allege fraud or that the pro- 
perty has not been sold for its proper value; it is for 
the decree-holder to satisfy the Oourt that the 
sale should be upheld The burden of proving that 
the sale should be upheld is clearly on the plaintif in 
this case ii 

Secrecy prima facie implies fraud. THATHU Naick v. 
Koypu Rupp: 221: 6 M. L. T. 248. 

- ss. 244 (c), 318, 
319—Linutation Act (XV of 1877), Sch, II, Art. 
188— Mon tgagee decree-holder purchasing mortgaged 
property at auction sale—Alternative remedtes for 
possession of purchased prope ty — Summary remedy by 
application —Other remedy by regular sutt—Regular 
suit, whether barred—-Character as auction-purchaser 
whether distinct from character as decree-holder— 
Analogy between cases of mortgagee purchaser and 
executor or trustee~—Object of s. 244, Civil Procedure 
Code—Oompletion of auction sale—Delivery of posses- 
sion——Step--aid of  execution—Whether decree 
satrafied till possession 18 deliver ed— Representative,” 
meaning of—Application of 8 244 el. (c)— Question 
“ relating to execution, discharge or satisfaction of the 
decree,” erplained 
Banerji, Aikman, and Griffin, JJ. (Stanley, © J. and 

Enos, J dissenting) —Where in execution of his mort- 

gage decree a mortgagee decreo-holder purchasce the 

mortgaged property with the permission of the Court 
and a salo certificate is granted to him in due course 
after the confirmation of the auction sale, a separate 
suit for possession of the purchased property by the 
decree-holder mortgagee or his representative against 
the judgment-debtor mortgagor or his representative 
is not barred by the provisions of section 244 of the 

Code of Civil Procedure. Kalan Singh v. Thakur*Das, 

8A. L.J R. 284; 26 A. W. N. 87, overruled. 

Per Stanley, O J (Know, J., concurring). Where ip 
oxecution of his mortgage decree a mortgagee decree- 
holder purchases the mortgaged property, with the 
permission of the Court, the purchase 18 2 deliberate 
act of the decrce-holder and cannot be regarded as 
accidental. After the confirmation of such sale the 
decrec-holder does not entirely drop ethe character of 
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decree-holder and assume that of a Mere purchaser. 
All questions touching the delivery of possession, ot 
the parch&sed property are questiens between ths 
decree-holder and the mortgagor jadgmett-debtor. 
These questions are not independent of the character 
of the decrée-holder as such, and he does not cease to be 
“a, party to the suit or tw be bound by the provisions of 
section 244, because he has purchased the property 
and the sale in his favour has been confirmed. Hus 
character as a deorse-holder cannot be separated from 
his character as an auction purchaser, so as to enable 
him to override the provisions of section 244 Tho 
recognition of such @ dual personality in a decree- 
holder would be to introduce a strange and new legal 
fiction, Mahabır Pershad Singh v Macnaghten, 16 O. 
682 (P. © ), explained 
The case of a mortgageo who purchases at a salo 
held in execution of his own decree 18 different from 
that of an executor or trustee. Thero is no analogy 
between the two cases. 
The intention of the Legislature in onacting tho 
provisions of section 244 was to prevont any question, 


* Whych could be disposed of in execution, becoming the 


catlse of a fresh litigation. Viraraghava v. Venkata, 5 
M. 217; Muttia v Appasami, 13 M. 504, relied upon; 
Gulzari Lal v. Madho Ram, 26 A. 447 (463), (F. B), 
referred to, 

Asa sale of. property is not complete until the 
vondor has delivered to the purchaser such possession 
as ho 18 able to give, delivery of possession to a pur- 
chaser in execution sale 18 necessary to render tho 
sale ordered by the Court final and complete, and 18, 
therefore, a step-in-aid of execution. Moti Lal v. Ma- 
kund Singh, 19 A. 477, followed ; Muttia vy Appasami, 
18 M 504; Sariatoolla Molla v. Ray Kumir Roy, 27 C. 
409, Kattayat Pathumayi v. Raman Menon, 26 M. 740, 
Har Din Singh v. Lachman Singh, 25 A. 343 ; Kasmatha 
Ayyar v. Uthumansa Rowthan, 25 M 529, Ram Narain 
Sahoo v. Bandı Perohad, 31 O. 737; Sandhu Taraganar 
v. Hussam Sihib, 23 M 87, Sheo Narain v. Nur Mu- 
hammad, 80 A. 72, referred to. 

< When a Court has passed a deoree for sale in a 
mortgage suit the proceedings are not at an end when 
the sale to the decree-holder, who has obtained liberty 
to bid, has been confirmed and a certificate of sale 
granted. Ig such a case if the mortgagor is in pos- 
session ıb is the right of the purchaser to ask for and 
the duty of the Court to grant an order for delivery 
of possession to him. Until such possession has beon 
givensthe decree cannot be said to have been exeonted 
or satisfied. So long as the land remains in the pos- 
sessionof the mortgagor, the debt to the extent of the 
price cannot be said to have been satisfied, nor can 
tho decree said to bo satisfied so long as possession 18 
withheld by the mortgagor from the deorce-holder 

Art, 138 of Schedule FI to the Limitation Act is a 
general provision, and as such it cannot override the 
special provisions of section 244 of the Code of Civil 
Procedure. That article may apply to the case of a 
purchaser who is stranger to the suit in which a 
decree for sale is passed and who not being a party 
to the auifis not entitled to take proceedings under 
section 244, but it can in no way bo regarded as con- 
trolling the operation of section 244. 

A donee from or nasignee of a deorce-holder pur- 
chaser at an auction sale is a representative of the 
decree-holder within the meaning of section 244, Civil 
Procedure Code, .The word “representatives” in- 


cludes a party whe by assignment or gift succeeds to 
= e 
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the rights of the decree-holder affbr Mecreo Sandhu 
Taraganar v *Hussain Sahib,.28 M. 87;eDwar Buksh 
Sirkar v. bd lg Jali, 26 C 250, relied upon 

Per Binéijt, J. (Aikman and Griffin, JJ. concurr- 
ing).—In order that clause (c) of soction 244 may 
apply, two conditions are easential first, that the ques- 
tion arises botween the parties to the suit in which 
the decree was passed or their representatives, and, 
second, that 1t is a question relating to the execution 
discharge, or satisfaction of the decrce i 

To satisfy the first condition the partıos must be 
arrayod as decroo-holder or his representative on the 
one side and jedgment-debtor or his representativo 
on the other Any question arising between the 
decree-holdey and his representative, or betwoen the 
jadgment-dobtor and his representative is not a ques- 
tion within the purview of section 244, Raynor v The 
Mussoorie Bank Limited, 7 A 681, Magan Lalv Doshi 
Muli, 25 B. 681 ,d#our Mohon v Dinu Nath, 25 C. 49 
followed; Gulzart Lal v. Madho Ram, 26 A 447 
roferred to Kalian Singh v Thakur Das, BA L J : 
234, 26 A. W. N 87, questioned i 

A. docree-holdoer as such 19 not entitled to poasossion 
if the decreo doos not award possession If, however 
he purchases the proporty in auction he can apply for 
and obtain possossion In this respoct his position ia 
no better and should be no worse than that of any 
other purchaser. Tho fact that he has purchased the 
property 18 a pure accident Sobhapty Sri Gopal, 17 
A. 222, relied upon. 

Although the same porson may be the decree-holder 
and the auction purchaser, he fills two different: Capaci- 
tios, and if is im tho latter capacity only that he can 
obtain possession. A mortgagee decree-holder who 
purchases the mortgaged property at auction with tho 
leave of the Court is in the same position as any inde- 
pendent purchaser Mahabir Pershad Singhy Mac- 
naghten, 16 C 682, (P C), followed 

Sections 318 and 319, under which an auction pur- 
chaser can apply for delivery of possossion, make no 
distinction between a decree-holder auction purchaser 
and any other auction-purchaser, nor is any distinc- 
tion made by article 188 of the second schedule to the 
Limitation Act between different classes of auction- 
purchasers There is no reason for holding that if 
the decree-holder happens to purchaso at an auction 
sale he has a shorter period of limitation for obtaining 
possession than any other purchaser. All auction 
purchasers, whether they are decree-holdera or not 
and whether they purchase under a mortgage decree 
or under a simple decree for money, are in the same 
position as regards recovery of possession of the pro- 
perty purchased by them, and it is only m their 
capacity as auction-purchasers that they can obtain 
possession The question, thereforo, which arisea 
under section 318 or 319 of the Code ot Civil Procedure 
is not a question betwoon the partios to the suit or 
the representatives and cannot be determined under 
section 2drk - 

When the decroe itself is not assigned by the deoree- 
holder but tho property purchased by hım in execution 
of his deoree 18 transferred, the transferee of the 
property acquires no interest ın the decree and in no 
sense can 1t bo said that such transferoe 18 the holder 
of the decree or the representative in interest of the 
decree-holder gun the decree A question between 
the auction-purchager or his representative and the 
judgment-debtor or his representative is not a ques- 
tion “relating to the execution, discharge or satisfac- 
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tion of the decre®” Within the moaning of section 244 
clause (c). Upon the judgment-debtor’s property be- 
ing sold and the amount due under the dec being 
realised the decree 1s fully satisfied and no question 
relating to the execution, discharge or satisfaction of 
the decree remains to be determined Whether or not 
the auction-purchaser obtains possession of the pro- 
perty eold is wholly immaterial for the purposes of the 
decree and does not in any way affect it. 


An auction sale becomes absolute as soon asit is 
confirmed. The validity of the gale or tho comple- 
tion of it does not depend on the auction-purchaser 
obtaining possession of the proporty sold®The property 
purchased by decree-holder cannot be regarded as the 
proceeds of the sale or the fruits of the dheres, The 
purchase of the property can, in no sense, be regarded 
as acquisition of the fruits of the decree, and failure to 
obtain possession cannot affect the decroe itself. 
Even if the decree be one for? sale upon a 
mortgage, and a sale takes place in pursuance of it, 
delivery of possession to the purchaser is not made 
under the decree. A purchaser doos not obtain pos- 
session by virtue of the decree and the question of 
delivery of possession to him is not one relating 
to the execution, discharge or satisfaction of the 
decree. 


A deoree-holder auction purchaser, like any other 
auction-purchaser, is entitled to claim possession not 
only by an application under section 318 or section 
$19, but also by suit. He has alternative remedies, 
one of the remedies being a summary application for 
possession. Section 244 is not a bar to such a suit 
and does not apply to such an application. 


There is no appeal from an order under section 318 
and such an order is not one under section 244 

Narain Singh v. Pargash, 6 A. W. N. (1856) 45; 
Dhunda v. Durga, 13 A. W. N. (1898) 122; Ghulam 
Shabbir v. Dwarka Parsad, 18 A 36; Baboo Lachmee 
Narain v. Baboo Bhawon Pershad, 1 Agra H. O. 
Rep. 5 Mis. Ap, Bhimal Das v Ganesha Koer, 1 
O, W. N. 658 ; Mohamed Masrof v. Habil Mia, 6 C. L J. 
749, followed; Kulian Singh v. Thakur Das, 3 
A.L. J. 234; A W. N. 1906, 87; Sheo Narain v. 
Nur Muhamad, 30 A 72, disapproved of. Pro- 
sunna Kumar Sanyal v. Kali Das Banyal, 19 C 683; 
Madhu Sudan Das v. Govinda Pria Chowdhurani, 27 
O. 84; Sarn Mohun Bania v. Bhagohandiın Pandey, 
90. 802; Kishore Mohun Ray Chowdhry v. Chander 
Nath Pal, 14 0, 644, noticed, 


An application under section 18 is not an apph- 
cation for execution, and an application for delivery 
of possession is not a step-in-oid of execution Kesre 
Narain v. Abdul Husan, 26 A, 865; Mole Laly. Makund 
Singh, 19 A. 477, doubted. ‘ 

Per Aikman, J.—Thé observation of their Lordships 
of the Privy Council in 1. L. R., 19 Cal., 683, must be 
read with reference to the facts of the case which was 
before their Lordships, and could nover have been 
intended to have the effect of taking away aright of 
suit. 

An application by a decree-holder purchaser to be 
put in possession of the property, he has bought, is 
not an application to the Court to take a step-in-aid 
of execution within the meaning of section 179 of 
schedule L of the Limitation Act, 1877. Assam mat 
Buacwatt r, Banwari Lat, 416; 6A.L.5. 71; 5 
M, L. T. 105 ; 31 A. 87. 
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tt Gy, IAM Kigeoution af 
depreeDecree for sale of specified mortgaged property 

é- Objection by representatiies of deceased Rortgagor 

toth@atdity of martgage—Jurisdiction of Execution 

Court—Suit for declartaion of invalidity of mort- 

gage, if barred, 

When a decreo for sale of sy@ciflo mortgaged pro- 
perty is being executed, it is not open to persons, 
made parties to the execution proceedings as legal ro- 
presentatives of the deceased judgmont-debtor, to 
contend in those proceedings that the mortgagor was 
not competent to mortgage and that the decree was 
one which ought not to have been passed. Therefore, 
a suit by such persons for a declaration, that the 
mortgaged property was not liable to bo sold in 
execution of the mortgagee’s decree on the ground 
that the mortgage was executed by a Hindu widow 
without legal necessity, is not barred under the pro- 
visions of 8. 244, C.P O. Liladhar v. Chturbhuj, 21 A. 
277, followed. JAGAR Nara SINGH v, Sugo GHULAM 
Bina, 7O4; 31 A. 45; 1008 A. W. N. 288; 5A. L. J. 
46. 


— 88. 244, 583— AR. 
tion purchaser in possession—-Decres in enecution of 
which he purchased, set aside--Suit for recovery of 
possession from auction purchaser not barred 
A mortgagee purchased the mortgaged property 

in execution of an ex parte decree on foot of his mort- 
gage, and obtained possession Subsequently, the 
ex parte decree was set aside and the case having been 
re-heard a second decree for sale was passed. But 
before the property could be sold in execution of the 
second decree the decretal amount was paid off by a 
puisno incumbrancer. In a suit to recover possession 
from the mortgagee purchaser by the representatives 
of the mortgagors: Held, that sections 244 and 683 
of the Code of Civil Procedure do not apply. Gm- 
DEHARI LAL v. KHUSHALI Ram, 744; 6 A. L. J. 883. 


ss. 244, 295, 588, 
and 622—Rateable distribution—Judgment-debtors 
not identical—Appeal from order under s. 295—Oi der 
Just but passed without jurisdiction—High Court, 
tnterference by 
Under section 588 of the Civil Procedure Code, 1882, 

an order passed under section 295 is noteordinarily 

appealable ; ıt is only appealable when it comes under 

section 244, 


The petitioner obtained a decree against certain 
judgmont-debtors ; aud the opposite party had obtain- 
ed a decree against those judgment-debtora and other 
persons and had applied for rateable distmbution. The 
firat Court refused the application, but on appeal the 
order was set aside, 


Held, that there was no appeal from tho order of 
the first Court, and the order of the appellate Court 
was mado without jurisdiction. 


Held, also, that the High Court will interfere with 
an order though right and just but mado without 
jurisdiction. ° 

Ramasamy v. Orr, 26 M. 176, referred to. 

Dayaram v. Govordhandas, 28 B. 438, distingutshed. 


JAGADISH HUNDRA SHAHA t. KIRPA NATH SHAHA 
783 ; 36 0. 180. f 





. 


8. 244, “See 8.43 Supra 
° 806° 








“Vol I] 


Civil Procedure Code—‘onid. 
-— ss. 245 B, 335,337 A. . 


—~-Tvecution of decree—Arsest and imprponsent of 

judgment-dabtor—Duty of Court to inform judgment- 

debtor to apply for discharge and wmsolvency—Punjab 

Government Notification No. 8860 of 8rd October 1877. 

Notwithstanding the finding of an executing Court, 
under seo. 387A, C.P.0., against a judgment-debtor, the 
‘Court ia bound to inform him, as laid down in Punjab 
Government Notification No. 3389 of 8rd October 1877, 
that he may apply to be declared an insolvent under 
Chap. XX, O P. 0. 
quiry is made by the Court and the Judge has no 
power to avoid it. BAM LAr ¢. MACKENZIE. 
16P, R. 1909, 15 P. W.R 19°. 


— S, 246—Setting off de- 
crees as against each : other—Decrees should be before 
Court for execution. b 
In order to entitle a person to a claim for setting 

-ff one decree as against another it is necessary that 

both the decrees should be before the Court for 
ecution. Chajmal Das v Lal Dharam Singh, 2t A. 

a, followed ; Sinnu Pandaram y. Santhoji Row, 28 

428, referred to PornusawMy NADAR Y. 
Donaisawey Aryan, 247; 5M.L T, 114. 


8S. 248—Notice to judg- 
ment-debtor—Revivor of judgment. See Insov- 
vent JUDGMBNT-DEBTOR 168 


248. Se s 244 
284. 





H 








Sa 





. SUPRA 











S. 252—Position of re- 
presentatives added to the suit beforo decree. Sra 
HINDU Law, JOINT FAMILY ` 459 


sS. 257 A, 230,244 
— Decree against , several judgment-debtore—Agr Ge- 
ment by one altering terms of decree. Effect of— 
Estoppel 
When the parties to a decree come into Court with 

.an agreement to alter 168 terms and the Court passes 

an order modifying the terms of the decree m accord- 

ance therewith, either party is estopped from denying 

the validity of the order ‘Muhammad Akbar Khan v. 

‘Daya Nath, 200 P. R. 1889; Sadasiw Pillar vy. Rania 

Innga Pillat, 16 B. L. 'R. 383; 24 W. R. 193 

(P. CO); Pisani v. Attorney-General. of - Gibraltar, 6 

L R.P. C., 516, followed BUNWARI LAL V ABDUL 

Guerun Kuan. 48; 4 P. W. R. 1909; 5 P.L. R 

1909. 











ss. 266, 268—Attach- 

ment of unearned salary of clerk—Debt or saleable 

property. 

The future or unearned salary of s clerk is not a debt 
-or saleable property within the meaning of section 266 
‘Such salary, therefore, cannot be attached in execution 
of a decree Holmes v. Milage, (1893) 1 Q B,551; Ay- 
yavayyar v. Virasam: Mudah, 21 M. 393, followed ; Har 
Shankar-~Prosad Bmgh v. Bat} Nath Das, '28 A. 164, dis- 
tinguished. Dent Prasana v. A. H Lewis 186; 
6 A. L. J. 227, 


_ S. 266 —Saleable pro- 
perty--Homestead in town of Comilla—Landlord 
recewing nazarana for consent to transfer holdtng-— 
No evidence of transferability without consent, 
- A homestead in the town of Comilla is not saleable 
property withim the meaning of section 266, Civil 
„Proceduro Code, 1888, 


ad 
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When thé landlord receives nazarana as a condition 
of reco g a transfer, it does not prove a usage of 
sdle without consent. Maharaja Radha Kishore v. 
Sreemutty Anandt Pria, 8 O W. N. 2865, referred to. 
KAILASH CHANDRA PAL v, HARI MOHAN Das. 362, 


13 0. W. N. 541. 
S. 266—Attachment and 
Sv 8. 282 SUPRA 535 
term 8. 268—Erecution of 
money- -decree—Mortgage-debt ow land—Sale as mov- 
able property. 

A. debt duefon the mortgage of land can be attached 
and sold as movable property in execution of a money 
decree. . 

Muniappa Nak v. Subramania dyyar, 18 M. 487; 
Baldev Dhanrup Marvadiv. Ram Chandra Balvant 
Kulkarm, 19 B. 121; Debendra Kumar Mandel v Rup 





sal» of mortgage deckee. 





“Lah Dass, 12 0.648; Kasinath Das v. Sadastv Patnark 


20 0. 805; Gous Mahomed yv Khawas Ali Khan, 28 
C 450 and Bai Nath Lohea v Binoyendra Nath Palit, 
6C. W. N. 5, followed. - 

Sant Singh v. Jowala Singh, 58 P. R.,' 1899, not ap- 
plied. Appasami v. Scott, 9M. 6, not followed KARMA 
UraAON v. Barai, 447 ; 9 0. L J. 9; 13 0. W. N. 


‘287; 36 O 115. 





S. 268—Attachment of 
unearned salary of clerks. Sees 266 Surra 186 
8. 273—Sale of mort- 
gage-cdeores in execution not invalied. Bes s. 282 


Burka 53 
ons Ss. 278, 280, 282, 

283—Objection by mortgagee tn possesston—Odjec- 

tion allowed, but property sold subject to mortgage— 

Order irregular-—Decree-holder remains judgment-cre- 

duor till confirmation of sale—Decree-holder’s 1 ght to 

sue—Atlachment and sale of equity of redempison. 

In execution of a decree for money the deores-holder 
attached the judgment-debtor’s share ina Khott village. 
An objection for.remdval of- the attachment or for an 
order that the property be sold subjectito his 
mortgage was preferred by a mortgagee on the alle- 
gation that the judgment-debtor had mortgaged to him 
with possession the attached share of the property. 
The Court ordered that the property be sold subject to 
the mortgage It was accordingly put up for sale 
and purchased by the decree-holder. Before con- 
firmation of the sale the decree-holder brought a guit 
praying that it may be declared that the deed of mort- 
gago was without consideration, and had been execut- 
ed with intent to defraud the decree-holder and that 
the property was liable to dttachment and aale. The 
mortgagee contended that the suit was not maintam- 
able on the grounds, first, that such a suit could only 
be brought by a person who was still a judgment- 
creditor and that the plaintiff whose decree had been 
satisfied wag no longer a judgment-creditor but only 
a purchaser; and, secondly, that what was attached and 
sold wag an equity of redemption only and that the 
purchaser could not claim more than he had bought : 

Held, that the fist contention was untenable inas- 
much as the suit had been brought by the decree- 
holder before the sale had been confirmed and before 
the decree had been satisfled and while the decree- 
holder was still a judgment-creditor 

Held, overrnling the second contention, that what 
was attached was the immovable property, believed 
to be unincumbered, and not the equity- of-redemption, 
though such equity could be attached and sold, Parash- 
rim Hérlil v, Govind Ganesh, 21 B 223, raferrad to. 
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Held, further, following*Kassirao R. Saheb Holkar-v. 
Vithaldas Mangalji, 10 Bom. H. O. 100, ibat as in 
this case the objection under s. 278 had been decided 
in favour of a person claiming to be a mortgagee in 
possession, the attached property should have been 
released under s. 280, and the judgment-creditor left 
to the suit allowed by s 283 ; and that the order of 
‘the Oourt directing sale of the property, subject to the 
mortgage, was irregular, inasmuch as s. 282 applied 
only to cases of mortgages or liens created in favour 
“5 & n notin possession GANESH p PURSHOTTAM, 

11 Box. L. R. 26; 33 B 311; GE. T. 228 


ss. 278, 280, 281, 
283 —Tamitahon Act (XV of 1877), sch. II, art. 11 
~ Attachment—Olyection to attachment—Omuston of 
Court to pass orders tn respect of portion of property— 
Kurt by objector to establish title tp part omitted— 
Limitation, 

Where an executing Court by some oversight or 
under some misapprehension omits 1m ita order to ex- 
press an opinion or to give judgment on merits in 
respect of some of the properties comprised in the 
claim preferred by an objector under s 278, O P. C., 
the order cannot be treated as having boen made 

‘ander s. 280 or s. 281, within the mi of s.. 2838, 

regarding the properties so omitted. Sajan Ram v. 
Ram Rattan, 87 P. R. 1904, referred to. - gh. g 


Consequently art. 11, sch. II, of the Limitation 
` Act, is inapplicable to a ‘suit by the objector to estab- 
lish hia title to such properties. Buaawantiv. GOMAN. 











“742; 42 P. R. 1909 ; 52 P. W. B. 1809. 
mane 5. 280. See s 278 
. BUPRA 106, 742 
8. 281. Se s 278 
Supra 742 
emi S, 282, See g. 278 
. SUPRA > gu 
a S. 283. See s, 
> SUPRA 106, 742 





S. 283—Scope of suit— 
Necessary partres—Olawm case—Costs, order for re- 
fund of, 

The true issue in a case under sec, 288 of the Civil 
P. Code, 1882, isan issue purely of fact. The Court 
has to determine ‘whether the property sought to be 
attached was at the date of the attachment in the 
possession of the judgnient-debtor as hig own pro- 
perty or was in the possession of some other person 
in trast for him. If that be found against the judg- 
ment-debtor, the plaintiff, the original decres-holder, 
is entitled to the declaration which is sought. 


In such 4 suit the other creditors of the judgment- 
debtor need not necessarily be added ; and the attach- 
ing creditor, the judgment-debtor and the alleged 
transferee are the only proper parties. 


Butin such a suit the Court has no power to set 
“aside the order passed in the previous claim case with 
a refund of the costs, as the suit is not in any sense 
an appeal, but only one for declaration of the plaintiffs 
right. Supenpra NATH Sarkar v. Kiran Morr Das, 


428 


c 8, 284—-Atitachmont and 
sale of mortgage-decree in exeoution, See s. 282 
BUPRA < 535 
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———__—--_ -->- 8 285—Court of Dis- 
Strict Judge superior to that of Bubordmat? Judge— 
Powsr tfreulise property attached by two Courte of 
different grades—-Decree-holder also a jsudgment- 
debto-. 
Where the same property is sMnultancously attached * 
in execution of one decree of the District Judge, and 
another of the Subordimate Judge, the District Judge 


“ alone has the power to realise the property. The Court 


of a District Judge is of a higher grade than that of a 


Subordinate Judge. 


The fact thet the judgment-debtor was also a rival 
deoree-holder did not take away her right to raise the 
objection that the property could not be sold by the 
Subordinate Judge. Musammat NAJMUNNISA V. JAMNA 
Das - 78 
S. 287—Purchase at 

Court sale not bound by estoppels of zudgment-debtor 

—F audulent transfers- Estoppel. 

A purchaser at the Court sale of attached property 
believed to be incumbered, as vontémplated by s. 287, 
is not bound by estoppela which would be binding gn 
the judgment-debtor. There is nothing to prevent 
him from benefiting by the clearance of any claim 
upon the property, even if he haa himself to sue to 
procure it. He may, alike, displace a fraudulent and 
redeem an honest mortgage. Dinendro Nath Sunnial 
v. Ramkumar Ghose, 7 C- 107; Lala Parbhulal v. 
Mylne, 14 C. 401; Bashy Jhundersen v. Enayet Als, 20 
C. 286, referred to. GanusH v. Porsuortam, 106; 
11 Bom. L. R. 26, 88 B. ra 5 M. L. T. 228. 
< 291. Date of auction 
Bre LIITATION et Scn. IT, Arr. 166. IZ 
S. 294. - See LONTATION 

















gale. 





Act, Son II, Anr. 166 
ee Sa 294—Decree-holder 
bidding without Court’s permission—Sale voidable 
not vord. 

A purchase by the doorse- holder without permis- 
sion of the Court is not spso facto void, but is valid 
until set aside under section 294 of the Civil Procedure * 
Code, 1882 

Mahomed Gasee v. Ram Lall, 100. 757, distinguish- 
ed. Morr Lat v. RAMDOYAL DAS 645 
———— § BOG. See ri 








Aor, Son. II, ABT. 166 
—— aaa aaa §. 310A, order under, 
See APPEAL 
8. 310 A—Limtiiton 

alot (XV of 1877), 8 7—General Clauses Act (X of 

1897),8 10—Application by judgment-debtor to set 

aside gale on depostt—Minor judgment-debtor, right 

of, to extension for time. 

The provisions of s 7 of the Limitation Act do not 
apply to the period of thirty days allowed by section 
810A of the Civil Procedure Code for an application 
under that section, as that period is not flxed by the se- 
cond schedule of the Limitation Aot. Consequently, a 
minor is not entitled, by reason of his disability, to any 
extension of that period, Baldeo Singh v. Kishan Lal, 
9 A. 411, distinguished. 

Ramhtt Ras v. Batgur Rai, 8 A. 247; Rama Rau v. 
Fenkatesa Bhandan, 5 M. 71; Kally Prosonno Glazra 
v. karag Mundle, 20. 468; Mangal Prashad Dichit 
v. Shamakanto Lahory, 4 0. 708, referred to. HIRASA 
v. Joppras, 178; SNL RI. . 
= 8, ST 1 —Tamitation for 
application to Sot aside sale. Ses 9LIMITATION Act 
Scu. TI, Ant. 166 b.. : 


when appealable. 





. 
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se e S. Zİ I— Ve progama- 
ton -#Understatemené uf value ofeproperty by decye- 
holder—Fraud—Dissuading possible gur®hasers— 
Setting aside sale 
Where property has been sold at auction for its fair 

value, although theme was in the sale proclamation 

an understatement of the value of the property on 

< the part of the deoree-holder, the sale cannot be set 
aside on the ground that there was such gross under- 
statement as itself amounted to fraud and dissuaded 
possible purchasers from bidding for the property 
owing to some defect in its title, bocause the under- 
statement has not resulted in the property being sold 
ata loss, Saadatmund v Phul Kuar, 2 ©. W. N. 
550; 20 A. 412; L. R 261, A. 146 and Mohamed Kala 
Meah v. A. V. Harperink, 18 O. W. N. 249; 9 C. L. J. 
165 (P.C.); 6A L.J. 3t, 5 M. L. T 126; 11 Bom. 
L R. 227; 1 1.0, 122, distinguished. TARUBALA 
Pasi v. Monr Lar Das. 246 





——— 8. 318—Application by 
decree-holder for delivery of possession of property 
purchased in execution of decree—Limitation. See 
LIMITATION Act, Sen II, Art. 178 998 

anaman 8S. 318, 328 and 

33 I —Resistance to exvecutron—Dismissal — of 

petition on the ground of limttatron—Second appeal 

whether lies—Limitation period to run from date of 
particular resistance, 

Where a decree-holder complained to the Court 
about resistance to execution and the First Oourt dis- 
missed theapplication on the ground of limitation, but 
the lower appellate Court held that the application 
was not barred: Held, that a second appeal lay from 

- the decree of the appellate Court. 

Fonindra Deb Raikuty. Ram Jugodishwars Dabi, 14 0. 
234 and Gopala v. Fernandes, 16 M. 127, followed. 

The words of sec: 328 of the Civil Procedure Code : 
“ such resistance or obstruction” clearly indicate that 
the month, the period of limitation for making an ap- 
plication under that section, is to run from the time 
of the partioular resistance or obstruction in respect 
of which the decree-holder is complaining. 


There is nothing in the Code which confines the ` 


decree-holder to one writ under sec. 318. 

‘Therefore, where the decree-holder is resisted in 
taking possession in execution of his decree, but he 
takes no further steps to enforce the writ, and applies 
for and gets a fresh writ and is again resisted, the 
period of one month limitation must be computed from 
the date of the second resistance 

Ramasekara v. Dharmaraya, 5 M. 118 and Narain Das 
v. Hasarı Lal, 18 A. 233, followed BARANAGORE JUTE 
Factory Co., Lo, v. Ras Kumar Bat 785 
- ss. 336, 337A—Ar- 
rest and imprisonment of judgment-debtor—-Duty 
of Court to inform judgment-debtor to apply for 
discharge and insolvency. See s. 2453B 402 








Oe 8. 351. See PUNJAB 
Laws Act, 8, 24 55 
Ss 354. See PUNJAB 

Laws Act, s. 24 


5 
ss. 373, 582—Power 
Appellate Court to allow withdrawal of sus’. 

he provisions of section 873, Civil Procedure Oode, 
1882, are oqually applicable to appeals and proceedings 
in original Oeurts. "° 
Surbaramer v, Ponnusawmy, 6 M. H. O. R, 
298; Ganga Ram v, Data Ram, 8 A. 83; Khatvon 
` Komwsr v, Haro Narain, 20 W. R, 163 and 
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(enda Mad v. Purbhu Lal, IT A 97, followed. DAYAT: 

Sinan v, Urrau Kaur, 604; 21 P R. 1919; 27 

P. W. R$1909 ; 32 P. L. B. 1909. 


as z S. 375—Contract Act 

(IX of 172^, 8 2 (&)—(lCompromse—8cope of 

autt—-Considerution moving from a third person—— 

Decree bused on comipromise—-Admz ston—Judgment 

m a suit for title, admissibility of, tn surt for rent 

— Decree inter partes. 

Certain persona, asserting themselves to be tenants 
of certain land sued the proprietors aa well as the 
real tenants®f the land for recovery of possession. In 
the end the claim was abandoned and the suit compro- 
mised on whe real tenants agreeing to pay the proprie- 
tors (landlords) an enhanced rent, Subsequently 
the landlords sued the real tenants for rent on the basis 
of the said compromise. 

Held, that Whe compromise did not go beyond the 
scope of the suit in which it was arrived at, and waa, 
therefore, operative. 

Asan agreement to pay money toa third person is 
a valid consideration for a contract, it made no differ- 
ence whether in the previous suit the real tenants had 
agreed to pay, under the compromise, a sum of money 
either to the plaintiff in that case or to the landlords 
who were parties to the suit as well as to compromise, 

The decree based on compromise in the former 
suit, being the legal record of an agreement between 
the parties, was admissible in evidence. Pranal Anni 
v Lakshmi Anas, 22 M. 508, (P. CO); L. B. 26 1. A. 
101, relied upon. 

Obiter dicta—A decreo passed ina case in which the 
landlords and their tenants were co-defendants 





against third person is a decree inter partes as bet- 


ween the landlords and tenant Nagni tam v Mehdi 
IIusein Khan, 31 C. 95, referred to. 
~ The judgment in a suit, relating to title to certain 
land, is admissible’ in evidence in a subsequent suit 
relating to the rent of the same land and vice versa, 
Tepu Khan v., dtajant Mohan, 25 C. 522, Ram ltanjan 
Chakerbutiy Ren Narain Bingh, L. R. 227. A 60; 
22 0. 583 (P. O ) followed. RAMDHARI Kome v. RAM 
Kanta UHoOWDHURT, 572, 130. W. N. 217; 9 0. L.J. 
16,5 M. L T. 374, 





s. 375—Adjustment or 


compromise of suit, See ARBITRATION ACT, 8 c ra 





s. 389 and 390— 
Commission— Examination of witness-—Tender of de- 
position as ecidense—Practice—O iginal Side of High 
Court—Mofusail Pı actice. 

In the Mofassil Courts the deposition of a witness, 
examined on Commission, is treated as evidence in 
the case, even though it has not been formally ten- 
dered, and this practice 1s in strict accordance with 
law Dwarka Nath Dutt v. Gunga Dayı, 8 B.L B. App. 
102; Struthers v. Wheeler, 6 O. L. B. 109, Nistarim v. 
Nundo Lall, 26 O. 591, and Man Gobinda v. Shashindra. 
35 0. 28, referred to, : 

Bat in the Original Side of the High Oourt, a differ- 
ent practice prevails, and the deposition taken by 
Commission does not become evidence until the same 
has been tendered and read Kusum Kumari v. Satyu 
Ranjan, 30 O. 999 (at p. 1003) and Hemanta Kumari 
v. Banku Behar, 9C W. N. 794, referred to. DHANI 
Bax v. Muru Lat, 366, 13 C. W. N. 625. 

S. 390. See s. 389 

SUPRA 366 








1028 


Civil Procedure Code—contd 
8. 424 —Public officer 

not sued tn official capacity—-Sut for injunction- 

Notice to Government H 

Section 424 of the Civil P. Codo, 1882, has no applica- 
tion whero public officers aro not sued in an admitted 
official capacity, but as individual trespassers, nor does 
it apply to prohibit a suit for an injunotion to re- 
strain the commission of an act not done, but threat- 

ened to be dono. Ganopa SUNDARY OHAUDHUBANI V. 

NATLINI RANJAN, S514; 96 0. 28;120 W N. 1065. 

ss. 483, 434—Ruling 

Ohief—Raja of Poonch whether a Ruligg Chi-f—Sutt 

against Ruling Chief without previous consent of Qor- 

ernment as regards property wn British India along 
with other defendants—Maintainability of suit. 

The Raja of Poonch State is a Ruling Chief withm 
the meaning and for the purposes of section 433, 
Civil Procedure Code, 1882. i 

A suit against a Ruhng Chief is not maintainable 
without obtaining the previous sanction of His Ex- 
cellency the Governor-General ın Council, as required 
by the said section, it being. immaterial whether he 
holds the property in dispute in private capacity or 
as the head of a State. 

. À suit instituted without such sanction is bad and 
cannot be vahdated by a sanction obtained after its 
institution. 

. _ Chandulal v, Awad bin Umar, 21 B. 351 ; Maharaja 
Radha Kishore v. Gobinda Chandra, 2 0. L J. 163, 
followed. 

Maharaja Bir Chunder v. Dhar Chander,3 0. L. B. 
417,notapplied. Dayar Sine v. Urram Kaur, 604; 
21 P. R. 1909; 27 P. W. R. 1909; 82 P. L. B 1909. 

S. 434 See s 438, 

604 

S. 440—Minor having a 

certificated guardian—Suit through neat friend other 

than the guardian—Suit allowed to proceed af'er 

notice to guardian—Omission to record formal order 
of permission, effect of. 

On behalf of a minor having a certificated guardian 

a suit was instituted by a next friend other than the 
guardian, On the application of the next friend notice 
was issued tu the certificated guardian as required by 
gB. 440, 0. P O. The notice was served on the guardian, 
but he showed no cause; and the Court proceeded with 
the suit, without recording any formal order granting 
leave to the new next friend to institute the suit: 

Held, that under the circumstances, 16 must bo 

presumed that the Court did grant leave to tho 

person who presented the plaint, and that the fact 
that no formal order was recorded was not fatal to 
the maintainability of the suit. SRIDHAR Raov RAM 

Lat, 555; 31A. 7; 1908 A W.N. 261, 5A. L. J. 627. 

— 8. 462—Comm omise of 

surt by gua) dian ad litem in his personal capacity— 
Sanction of Cow t whether necessary. 
Section 462, Civil Procedure Code, does not affect 

a compromise entered into in his personal capacity by 

the father of a son, though the former was also the 

guardian ad istem of the latter in the same suit, 

Verupashappa v. Shidappa, 26 B, 109, distinguished. 

GANESHA Rao r. TULJARAN Rao, 380; 19 M. L. J. 4. 

s. 462—Daty of Court 

to protect minor’s interest-—Neglect of duty invali- 

dating compromise. See Ovstoa-——Aporrion 400 

8. 492—Injunction— 

Decree of Revenue Court—Execution—Civil Court 

See INJUNCTION 933 
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e/-a 03, 505, 588 
gt lecom mendatym Sor appointment of receiwer refused 
by Ris'yct Judge—A ppeal. 

Where a District Judge refuges to appoint a receiver 
on the recommendation of a Subordinate Judge, the 
order of refusal is an order pasagd under the proviso 
to s. 5GF, and not under s 603, and 1g not appealable, 
not being specified in the list of orders in s, 688 of 
the Code of Civil Procedure. Birajan v, Ram Churn, 7 
0.719, followed. Bar MANI v. KHIMCHAND, 657 ; 38 


B. 104; 10 Boar L. R. 1087. 
———--— «688. 503, cl. (D), 

588, cl. (24)—Recetver—O: de to take possession 

of property in custody of third person—Tille paramount 

to that of partiea—Enquiry—Jur isdiction of Court— 

Appeal, 

Where n Court authorized the Receiver to take pos- 
session of properties yp the custody of a person who 
is not a party to the suit 

fleld, that the order was made under section 608, 
ol (b) of the Oivil Procedure Code, 1882, and is ap- 
pealable undor section 588, cl. (24). 

If that person claims under a title paramount Wb 
that of the parties, the Court must enquire into the 
matter, for the mere assertion of .a paramount title 
does not compel the Court to withhold its hands, and it 
is an elementary principle that when the jurisdiction 
of a Court to take cogmiance of a matter brought bo- 
fore it is disputed, the Court must adjudicate upon the 
question. 

Budh Singh v. Niradbaran, 20. L. J. 431 (at p. 457) 
and Mahomed Mehdi v Zoharia,\7 © 285, referred to. 
Rowzanp Hupson v. Joun Prerront Morean, 356 
—— «6S. 505. See. g 508 

657 
ss. 506 , 508, 521, 
§22—Submission t? arbitration not signed by all 
parties —Irregulanity—As bitration—Invalid avard— 
Right of appeal g í 
An appheation under s. 506 should be signed by 
all parties interested in the settlement of the suit 
An award, passed without the submisaion to arbi- 
stration of all the parties interested in the subject- 
matter of it and withont an order of the Court, as 
“prescribed by sec. 608, referring the matter in dispute. 
to the determination of arbitrators and fixing a time 
for the making of an award, is not an award in law. 
According to the last clause of sec. 521, no award . is 
vahd unloss made within the time allowed by ethe 
Court. It is an irregularity if the Court fixes no time 


Supra 





“for making an award. Nerar Puran BINGH v. HIRA 


Sinau, 146,6A.L J. 333 
ss. 507, 510—4:bi- 


trator’s appomtment-—Refusal by nominee of parties — 

Court’s power to appoint another arbitrator—Sub- 

sequent acquiescence of parties, 

The nomination by the Court is dependent on the 
desire of the parties. (s. 507). 

The Court has no power under section 610 of the 
Oode of Civil Procedure, 1882, to appoint an arbitra- 
tor ın place of a nominee of the partics who hal given 
no previous consent and who refuses to act. It is 
a condition precedent to the apphcation of sec. 510, 
C. P. C., that the arbitrator nominated by the paftics 
must have assented to act and then refused 

Until the assent of an arbitrator to gct has been 
obtained, he cannot be regarded ag an arbitrator—Bepin 
Behari Chowdhry v. Annoda Prosad,Mullick, 18 0. 
824; Ringland v: Lowndes, 16 O. R, N. S. 173 ; Pugar- 





s 


Vol. 1) 


Civil Procedure Céde-conta. 

din Ravutan v, loidinsa Rebutan, 6 M, 414; Bala 

Lattabhgrama Chelti v. Seethaiamg Chetta, 17 Mf 498, 

followed. e > 
Subsequent acquiescence in the proceedings of the 

arbitrators would not validato the reference, if it was 








made by the Oourt-yithout jamsdiotion. FAYAZUDDIN 
v. AMINUDDIN, 354, 6 A.L J. 361, 

Sa 508. See s. 508 

BUPRA - 6 

- Sa 5 I O. See a 607 

Supra ieee 354 





5 ss. 518, 522 and 
588 (26)—Reference to arbitrator of whole case— 
Poner to make awara directing payment by instal- 
menis—Modification by Court—-Award, imeining 
of-—Appeal, 

In a suit for money where all matters in dispute are 
referred to an arbitrator, he has power to determine 
not only the amount to be paid, but also the mode of 
payment and can, therefore, direct payment by instal- 
ments The word ‘award,’ in the last sentence of a. 
622 of the Civil Procedure Code, means the award as 
given by the arbitrators and not as amended by the 
Court under section 518. Jawahi Singh v. Mul Raj, 
8A 449, followed. , Kalu v. Khair Din, 18 P R. 1905, 
not followed. Raw Sanur v. BINDRA Prasan, 328; 








12 0. 0, 23, 
S. 521. See s 606 
SUPRA 146 
8. 522. See s 506 
SUPRA 146 


a eS 8, B22— Append from 
modified award. Sees 518 Supra 328 
SS =-—— 8. 522—Appeal from 
order filing award made on a reference without in- 
tervention of Court Sees 2 SUPRA 693 
S. 526—Oorder Aling 
award made on submission without intervention of 
Court whether a decreo—Appeal from such order 

when lios. See s. 2 SUPRA 69 
ss. 539, 30—Sxb- 


scribers of Seciety—Right to sue. 

The plaintiffis--Subscribers to a society—sned de- 
fendants—the office-bearers and active members of the 
gociety—on behalf of themselves and all other per- 
sons interested in the subject-matter of the suit, for 
the defendants’ removal from their respective offices 
and for an account of the affairs of the society for the 
time, daring which they had been in office. The 
subscribers had no hand in the conduct of the society 
affairs or in the appointment of its office-bearers, 
No permission of the Court under section 80 and no 
sanction of the Advocate-General under section 539 
had been obtained by the plaintiffs - 

Held, that the suit was not maintainable. 

Per White, O. J.—Assuming that the suit 
could be brought without the sanction of the 
Advocate-General, it 19 still not maintainable, because 
the subscribers are not entitled as of right to make 
any claim upon tho funds of the society and are not 
beneficiasies of the trust, it not being clear whether 
they are even the members of the society. 

Thackersey Deuraj v. Hurbhum Nursey, 8 B. 432, 
distinguished 

Per Abdur Rahim, J.—Assuming that the defend- 
ants are in the pomtionof trustees of the society and 
thus Hable to be sued for misconduct or neglect of 
their duties, by persons interested ın the administra- 
tion of the trust, the plaintiffs cannot mamtain a re- 
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presentative suit lko thjs without he sanction or 
leave obtained either under section 589 or section 30 
of the Céril Procedure Code. 

The general 1ule is that all persons interested in a 
suit should join in, bringing it. And as regards the 
general publio interested, section 539 is an enabling 
section in the sense that two persons may sue under it 
where without it it should have been necessary that all 
should sue; or some‘ghould obtain Icave to sue on behalf 
of the rest under section 80 Budree Das Mukim v. 
Chooni Lal Johurry, 33 O. 789, at page 804, approved; 
Subbayya v. Krishna, 14 M. 186, at p. 209, referred to. 
D’Orvz v. D’Sinva, 995 ; 2 M. 131, 
< S. 540— Ev prrte decree— 
Grounds of Appeal from See O. P. O., 8.100 329 
5. 540. See O. P. O. 

86 


5 S. 559—Power of Appel- 
late Court to add a respondent after expiry of period 
for appeal—Limitation 
Where it appears to the appellate Court that any 

person mterested ni the result of the appeal, who was 

a party to the snit m the Court below, has not been 

made a party to the appeal, the Court is competent to 

add that person as” ao respondent, although the time 
within which an appeal might have been preferred ag - 
against him hag expired. Bindeshri Nutk v. Gunga 

Saran Sahu, 14 A. 164 (F B.), followed. JoDHISHTAR 


v. SANNU Lat, 518 

ss. 562, 578—Re. 

mand order not 1m accordance with the moviswng 

of s. 562 not merely triegular but tlegul—Order not 

validated by 3. 578—Consent or waiver—~Omuisaton to 

. appel against order of remand does not amount to 
waiver. 

Plaintiff obtained a decree from the Court of First 
Instance on the basis of a plan to which no exception 
was taken by the defendant. On appeal the District 
Judge heldthat the plan wasmost unsatisfactory, and 
that, for the decision of the snit, it was necessary 
to have a proper plan prepared He, therefore, re- 
manded the suit for retrial under s. 562, 0. P. O. No 
appeal was preferred against this order of remand; 
the Oourt of Firat Instance again gave a decree for the 
plaintiff, which was reversed by the District Judge. 
Plaintiff preferred a second appeal to the High Court. 

Held, (1) That the order of remand was contrary to 
the provisions of s. 562,0. P O., as the first Court 
had disposed of the snit not on a preliminary pomt 
but on the merits. (2) That such an order was not 
merely irregular but illegal and could not be validated 
by a, 578, O. P O. 

Subba Bastri v, Balachandra, 18 M. 421, Mallsh- 
arjuna v. Pathanent, 19 M 479, followed. 

sVanager of the Court of Wards, Kalahasts v Rama- 
sami, 28 M 437; Subramania Ayyar v. King-Emperor, 
25 M 61, reed upon. 

(3) That even assuming that an illegal order of re- 
mand can be validated by consent or waiver plaintift’s 
failure to appeal against the order of remand or to 
object to the Court of First Instance proceeding with 
the suit cannot bo treated as consent or waiver, 

Plaintiff had the right either to appeal against tho 
order of remand, under s 588 (28), O. P.C,or to 
take the objecton ın second appeal Subba Sastra y, 
Balachandra, 18 M. 421, relied on 

Manager of the Cowt of Wards, Kalahasti v. Rama- 
samt, 28 M. 487, referred to PALANI HETTY 1, 
Banaiaposs Naipu. 746; 82 M, 83, 
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ee Sa 5EBG—Remand dy 

appellate Couft without jirisdiction—Fu ther engutry 

by competent Court. i 

Where a case has been rightly remanded under sec- 
tion 666, C. P. O., by an appellate Court*having no 
jurisdiction therein, and further inquiry has been made 
by a competent Court, the defect of jurisdiction i is not a 
fatal ohjection to the ET of that inquiry. KARIM- 


DAD KHAN v. Axm Brat. 460 , 25 P. W R. 909. 
tii 578. we APPRAT, 
530 





S. 578—lllegal remand 
order cannot be validated. Sees 562“Surka 746 
S. 588—Power of ap- 
pellate Court to allow withdrawal of suit. See 
8. 373 STPRA 








604 
8S. 588, Appeal from 
order returning memorandum of appeal for pre- 
sentation to proper Oourt. See PETTERS PATENT 
(ALLAHABAD), on. 10 





S. 588—Appeal from 
District Judge’s order refusing to aie recoiver 
on Sub-Judge’s recommendation. Bee s. 5 Supra 


657 
S. 588 (cl. 2495. 
Receiver—Order to take possession of property in 








custody of third person, whether appealable. See 
s, 608, cu. (b) SUPRA 356 
m Sa 588 (cl. 26)— 
Appeal from modified award. See O. P. C. 56 
8. 591—See =s 108 

SUPRA 86 





8. 622—Poner of High 
Court to revise order proclaiming touts See Lacan 
Practitioners Act, 8 86 

——$ $$ §. 622— Where no great 
imyustice or greit inconrenteme, no interference by 
High Oourt. 

The High Court will refuse to exercise the extraordi- 
nary powers conferred upon it by sec. 622 of the Civil 
Procedure Code, 1882, unless it 18 satiafied that either 
great injustice or great inconvemence would follow 
from its not cxerciging that power. BINDUBASHINI 
Cuowpacrani v. JANdOBI, [51,18 C. W.N. 807. 
S. 622—Levinon—Ser- 

vere of aummons not in accordance with rules, 

If the lower Courts completely ignore the rules as 
tothe service of officials, their proceedings are bad 
ab initio, and the High Court can interfere in revision. 
Wazir Kuan v Nager Yawar, 162;6 ALJ. 45 
ee a GB Z2—Crimin sl Pro 

cedure Code (Act V of 1898), 88. 195, 489—Legul 

Practitioners Act (XVIII of 1879), 8. l4—Charging a 

pleader, whut constitutes—Sanction to prosecute 

Retwon, Cuil—Revimon, Oriminal—High Courts 

power to interfere with. an order sanctioning pro- 

secution 

A litigant sent a complaint to the Subérdinate 
Judge charging a pleader with professional misconduct, 
The Subordinate Judge did not consider it necessary 
to tako any steps on this communication. A similar 
complaint was sent to the District Judge, who after 
having the communication verified, sent it to the 
Subordinate Judge for enquiry. Thereupon the 
Subordinate Judge held an engniry under the Legal 
Practitioners Act. As a result of this enquiry, sanee 
tion was granted by the Subordinate Judge to the 
pleader to prosecute for perjary the applicant, who 
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had appeared as a witness in the course of the 
engusry There was an appeal to the Dinisieg Jaane, 
refgsed to intdtfere with the order of the Sub- 
Srdinata Judge. 
Held, that the High Court had no jurisdiction to 


interfere with the order, either under s. 195 or a, | 


439, Cr. P. Code. 
554, followed. 
Held further, that the firat letter followed by the 
communication from the District Judge amounted to 
a “charging of the pleader in the Court of the Bub- 
ordinate Judge” within the meaning of s. 14 of the 
Legal Practitioners Act; and as the Subordinate Judge 
had jurisdiction to hold the enquiry and to grant the 
sanction, the High Court had no power to interfere 
with the order. Maznar Hasan v. SAID Hasan, 
569, 31 A. 38; 1908 A W.N.273;5 A. L. J. 740. 
S. 623—Review of an 
order dismissing suitın default. See s. 93 SUPRA 
800 
S. 623—Review of 
judgment by first Court after passing of Appellate 
decree Sees. 108 SUPRA 136 
— c S, 624 Review of an 
order dismissing suit in default. See s. 98 Burra 
900 
S. 652—Force of rules 


Balig Ram $ Ramjs Lal, 28 A. 











made by High Court. 

The rules made by the Nigh Court under s. 652, 
Civil Procedure Code, have the “orco of Jaw. Waz 
Kuan v Nagri Yawar, | 163; 6A L J. 45. 
M Act V of 1908) 

Order 41, rule b and order 45, rule 13, cla (c) and (d) 

—Stay of execution—Pouer of Appellate Court-— 

Proceedings after preliminary decree, power of frst 

Court to stay. 

Proceedings after a preliminary decree is passed are 
proceedings in the suit and not proceedings in execu- 
tion. 

Therefore, where an appeal is preferred against such 
a decree, the Court, which has the power to stay pro- 
ceedings after the decree,isthe Court which has seigin 
of the appeal, and not the Court which passed the de- 
oree, that Court having the powe: to stay execution of 
the decree, but not the power to stay proceedings under, 
it. Laungswar SINGH v. BHABEEWAR Sindu, 812; 
130 W N.68 





- Order 45, rule 13, cla. (c) 
and (d)—Stay of exccution—Power of appellate 
Court- - Procecdings after picliminary decree, power 
of first Court to stay. See O. 41, R. 5 Surra B12 

—_—_—_ S. I l—Interest-—Pre. 
vious suit for interest on rent—Subsequent suit for 
interest on 1ent Jor a different peitod—Res judicata— 
Tenancy dct (1E of 1901), s 101—-Remission of 
vevenue—Thikadar’s lability to pay rent for the re- 
mission period on arrears of rent. 

Where a thitadar undertook to pay the Govern- 
meni revenue, and also a fixed sum as rent to the 
samindar, he cannot claim exemption from payment 
of rent on the ground that the Government hagremitted 
the revenue on condition that the zaminda’ should 
remit the tenants’ rent. Under section 101 of the Agra 
Tenancy Act, he1s also hable to pay interest on swrears 
of rent Tho fact that im a previous suit for ro- 
covery of rent for a period other than that in the 
present suit it was decided that interest was not pay- 
able, does not operate as res judicata, BACHAN Lat v, 


PooraN KUNAR i 529 








Vol, Il 


Codification of Law, Efect of; 

Where the law has been codifieds it is of little avail 
to enquire what is the law apart from sugh codifica- 
tion, bu% the code itself must be lapked to as the 8qide 
in that matter. Burn & Co, Lp. v. Cony MeDondip 
829; 36 C. 854;9 C. L. J. 190, 13 C. W. N. 263. 
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Companies Act (VI of 1882), s. 4—- 
Members must be directly interested in managoment— 
Business carried on by one person alone m't as agent 
of persone financing him—Suit for account against 
him maintainable, 

To bring a case within the scope of section 4 of the 
Companies Act, all the members of the Company 
must be directly interested in the management of the 
concern either personally or through their duly consti- 
tuted agents. g 

Bmith v. Anderson, L.R.15 Oh, Div. 247 and Crawther 
v. Thorley, 3 Eng W. R. 880, referred to, 

Defendant No. 1 obtained a license from the Govern- 
ment for catching wild elephants. Theliconseauthorizod 
him to take partners, but there was no promise on the 
part of the Government to recognize his partners. De- 

endant No. 1 entered into anagreement with certain per- 
sons, more than 20in number (inoluding the plaintiff), 
who financed him. The agreement indicated how 
the profits were to be divided, but it expressly deprived 
those persons of any power of interference with him in 
the management of the business The plaintiff brought 

a suit for account against defendant No 1. 

Held, that those persons did not carry on any 
business as an association, that the business was car- 
ried on by defendant No. 1 aloneand not by the persons 
who financed him, that the defendant No. 1 could not be 
regarded as the agent of those persona, that the case did 
not come within the scope of the Companies Act, and 
that the suit was maintainable, BIPUL (UHUNDRA 
Gupta v. Hazi NASIB ALI 655 

——_____-—— ss. 8, I2 and 76— 

Memorandum of Association, whether can be altered 

by a special resolution—Agreement, 

According to the memorandum of association of the 
Tinnevelly Bank, Limited, appellant and another, their 
heirs, executors, and administrators were to be 
secretaries of the Bank, their salary, emoluments and 
duties being set ont in the articles of association and 
notin the memorandum of association. The share- 
holders of the Bank, by a special resolution curtailed 
the salary and powers of the secretary and appointed 
a person as Managing agent to whom they handed over 
the keys of the Bank safe. The appellant filed this 
suit for the delivery of the keys to him, for a declara- 
tion that the resolution and the appointment of 
managing agent were invald and for an injunotion 
restraining the directors from mterfering with his 
duties as secretary '-- $ 

Held, that og the resolution did not do away with 
the right of the appellant to the post of hereditary 
secretary which was the only thing contained in the 
memorandum of association, ib was competent to the 
Directors to vary the articles and limit the powers 
and emoluments of the secretary. 

The ordinary rule is that anything which appears in 
the articles of association, but is not provided for by 
thè memorandum of association, may be altered by 
special resolution under section 76 of the Act 

Held further, thatin the absence of an expreas agree- 
ment between the appellant and the directors that 
the former aaggumod the secretaryship only on the con- 
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tinuance of the conditionsenentioned in the articles, 
the Court fould not infer such an agreement from the 
facts of tho case. - s F 

Andreg v Gas Meter Co., 1897, Ch D., 861; Ashbury 
v. Watson Oo., 30 Oh. D, 876; Harrison v. Mexican 
Radway Co., 19 Eng. Cases, 358 ; Huttonv Scarborough- 
Olif Hotel Co., Dr. & Sm., 521, refered to. CHITHAMBA- 
RAN ŪHETTIAR v. KRISHNA Avrencar, 803; 5 AL L. T. 
290. 


Company—Financed by more than 20 persons— 
Business carried on by one person ın his own 


name--Registration not compulsory. Ses Com- 
PANIES AGT, 8. 4 655 


Compensation—How to be assessed for land 
acquired by the trustees for the improvement of 
City of Bombay. See City or BOMBAY TMPROVK- 
MENTS AOT, 8, 48 (3) 45 

Teman suit for—Kictitious diatress— 

Limitation. @ See LIMITATION Act, 8cm, I, ART. 

86 - 788 


Complaint by Police officer under authority of 
District Magistrate in non-cognizable cases. See 
Cr P: C., s. 4 (h) 

for sedition not setting out seditious 
speeches is not informal Ses Cr P. O, s. 196 22 

~ Irregularity in, not occasioning failure 
of Justice. See On P. O ss. 196, 537 (a) 22 

SSS proceedings withont—Hlegal and 
without jurisdiction Ses On. P. C., 8. 198 199 


Compromise by Hindu widow in respect of 
her husband’s property is not binding on rever- 
.sioners. See LIMITATION Act, Scn. II, Aan 








ne Consideration for 
whether withdrawal of appeal forms. 
Withdrawal of an appeal is a good consideration 
for a compromise. GANESHA Rao v. TULJARAM Rao, 
380, 19M LJ 4 
——___-___--——- decree, when binding. See Re- 
GISTRATION ACT, 8. 17 913 
Confession of accused, how far evidence against 
co-accused Ses Evipence Act, 8. 30 547 
taken before. Magistrate of Native 
State and recorded by his reader, admissibility of. 
See O. P. O., 8. 164 444 
Consideration for compromise, whether with- 
drawal of appeal forms. See COMPROMISE 
for an Ijara sufficient con- 
sideration for all covenants in it See CHOTA 
NAGPUR ENCUMBRERED Estates Act,s.7 ~ 626 
of agreement settling family 


compromisé, 


























disputes. See Oonraacr AOT, 8. 2 (d) 57 
Construction of deed or contract See 
TRANSFER OF Property Act, 8. 55 (4) (b) 614 
- of Document. See Docvarent. 
-—— of Will See Witi. 
--— of Statutes. See INTERPRETA: 


TION oF STATUTES. 


Contempt of Court—Walking with creak- 
ing shoes does not constitute contempt of Court 
See © P. C, s. 480, 560 


Contract, breach of, is not a variation of 
contract. Se* CONTRACT ACT, 8. 133 715 
—— 1mmoral or opposed to publio polioy— 
Letting a house for carrying on prostitution. See 
Contract Act, 8 28 52 
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Contract ActtIX of 1872), s. 2 (a)— 
Proposal and, acceptanee—Catalogues of goods 
whether an offer. See O. P. 0., 8. 17 ‘ $25 


_— 3. 2 (a)—Com promise 
-Consideration moving froma third porfdn. Bee 
O P. C., 8. 875 - 512 


— $. 2 (a)—Agreement 
settling family disputeConsideration. 

In the caso of family arrangements the consider- 
ation is not the sacrifice of any right but the settle- 
ment of a dispute, and the Court does not consider 
narrowly the guantum of consileration. Equity 
leans towards the maintenance of family arrange- 
ments, and a fair settlomont of the dispute 18 a sufficient 
consideration in such cases. Kawar KUMARI Devi v. 
NARENDRA Nata. 573;90.L.5.19. © 

et Ba Sea CO. P, O, 8 17 

Exp. III 77 








e S, 7. BeO PCa 17 
Exe III - ? 77 
— SS. L, 64—Specific 
Relief Act (I of 1877), s. 41—Evidence Act (1 of 
1972), 8. 11E—Minor. Contract by—Vord contract — 
Fraudulent musrepesentation by minor, representing 
himself to be of jull age, effect of—Estoppel—Com- 
pensation on cancellation of deed ewecuted by minor. 
A minor is incompetent to make a contfact of galo 
anda sale mado by a minor must be held to be 
absolutely void.. 

Mohor: Brbee v. Dharmodas Ghose, 30 O, 589 (P. 0^, 
followed. 

The law of estoppel can only be applied subject to 
other provisions ot law, and, therefore, where a con- 
tract by a minor is void under the provisions of the 
Contract Act, the law of estoppel cannot be invoked 
in md to validate that whick is void under the law. 

When a minor bas induced persons to deal with 
him by falsely representing himself as of full age, 
he incurs an obligation in equity, to restore any 
advantage, he has obtained by such representation, 
to the person from whom he has obtained it. Stike- 
man v Dawson, (1847) 16 L J. Oh. 205, relied upon. 

Ths lability attaches to a minor, not on the 
ground of estoppel, but on the ground that a minor 
shall not take advantage of his own fraud. 

Restitution cannot be ordered, if the fact of 
minority was known to the person with whom the 
minor contracted and there was consequently no 
deception. Mohori Bibee v Dharmodas Ghose, 20 CO. 
539 (P. C.), referred to and distinguished 

Per Richards, J~—-The policy of the law is to 
protect infants against themselves as well as against 
others. Asa minor is wholly incapable of making 
contracts, 8. 64 of the Contract Act does not apply 
toa contract made by a minor. Mohori Bibee v. 
Dharmodas Ghose, 80 O. 589 (P C.), referred to 

In the case of a sale by a minor, the vendees must, 
in order to claim compensation, prove that they were 
induced to enter into the contract of sale by tho 
fraudulent msrepresentation of the minor and that 
they were in fact deceived and did not really know 
the true state of facts. Jacar Narn BINGH v., Lavra 
Prasan 562; 31 A. 21; 1908 A. W. N. 267; 5A. L J. 

ss. 


674. 
M 17, 18—Fraud— 
Masi epresen tation, pooof of. 


In order to prove fraud or misrepresentation itis 
not sufficient to show that.a claim put forward by the 
opposite party was unfounded, but ıt must also be 
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proved that the lattor knew that the claim was un- 
founded and false. KAMAL KUMARI DEVI V. NARENDRA 


Nag, 573 ; 9 O.L. J. 19, 

Pom ss. 18 (3), 19s. 
representation——Consent-—Discovery of truth by ordi- 
nary diligence. 

At on auction sale in execuigon, held under the 
direction of the Court, the auction purchaser dropped 
in quite casually. He could understand Hindustani, 
but English was an unknown tongue to him. The auo- 
tioneer read the sale proclamation in English. It stated 
clearly that only the interest of the judgment-debtor 
was for sale. Butin answer to a native, who asked 
what the proclamation said, the auctioneer made a state- 
ment ın Hindustani to the effect that the land was 
being sold at the instance of tho mortgagees. This 
led the auction purchaser to beliove that the property 
was being sold free from all incumbrances, So, he wag 
tempted to bid and was declared the purchaser. Sub- 
sequently he discovered that the property was heavily 
encumbered and that he had purchased only a shadowy 
equity of redemption not worth one farthing: Held, 
that the auction purchaser had been led into ing 
bargem by the misrepresentation of the auctioneer, 
that he was perfectly justified in relying on what was 
said by the latter, thet as he had no means of dis- | 
covering the truth when the auction was going on, the 
exception to s. 19 of the Contract Act, had no applica- 
tion to the case, and that he was entitled to have the 
salo set aside, MAHOMAD Kara Mita v. A. V. HAR- 
PERINK, 122,19 M. L. J. 122,130 W. N. 249; 6 
A L.J. 34; 5M. L.T. 126; 9C. L.J. 165; 11 Box. 
L. R 227 ; 36 C. 323. 








S. 2 1—Mist-ke' as to law 

n force in British India. 

A mistake as to any law in force in British India 
does not vitiatea contiact KAMAL Kumari Devi v, 
NARENDRA Natu, 573, 9 C. L. J. 19. 
— c Sa 23=Lettiny a howe 

Jor caryiny on prostitut.on iherein—Contract +m. 

snoral or opposed to public policy—Rent cannot be 

recover ed. 

An agreement, the object of which is immoral or 
opposed to public policy, cannot be enforced by law. 
Knowingly letting a house to a prostitute with the 
object of her carrying on therein prostitutiqn is im. 
moral and contrary to publio policy, and a landlord who 
knowingly so lets quarters to a prostitute to carry on 
prostitution cannot recover the rent in a Court of law. 
Cnoga LAL t. Musammat Piar, 52,604. L. J.W; 


5M. L.T 65; 81 A, 58. 
S. 23— Public poliey— 

Confiect with public duties. 

If a person enters into a contract with a public 
servant which he knows casts upon the public ser- 
vant duties which may conflict with the duties he 
owos to the public, such contract 1s void. Sivarah- 
PUR Coat Oo, Lo, v. T. H. Correy, 35 ; 180. W. N. 
59. 








S. 23—Agreement be. 
tween beneficiaries of will for distribution of testator's 
«state—Probate, grant of, n am 1ded form ac&ding 
to agreement—Scope of suit—Vaidity of agreement. 
An application for the probate of a will was cont 

ed. Subsequently the partics arrived at a settlement 

and entered into an agreement providmg for the 

division of the testator’s estate in the mgnner speci- 
fied. Probate of the will was applied for in an 

‘amended form’ in accordance with thesterma of the 

e 
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agreement. The Probate Court granted the probate 
dec ‘that the administration of the preperty 
and ta of the deceased, and wfany way cqncersing 
his will and codicil and according to thé agreement 
aforesaid was granted.’ 


Held, that the grant of a probate in a form amend- 
ed by the provisions of the agreement was irregular. 
The proper procedure was to obtain probate and 
letters of administration in terms of tho will and to 
merely have the agreement recorded in the decroe. 
Tho terms of the agreement are beyond the scopo of 
the suit for grant of a probate and, if not carried ont, 
can only be enforced by separate suit 


The erroneous procedure adopted does not, however, 
render the agreement void When all the parties 
beneficially interested under a will consent, they can 
agree to dispose of the estate ina particnlar manner. 
when it reaches their hands. Such an agreement is 
not of such nature that, if permitted, it would defeat 
the provisions of any law, and consequently it cannot 
be considered void under section 23 of the Oontract 
wot. 


The adoption of an irregular mode to give effect to 
that which is otherwise legal cannot make it illegal. 
KAMAL KUMABI Deyi o. NARENDRA Nate, 573; 9 
0, L. J. 19, 


ee Ga 23—Common carrier 

—Evemption from lrability—Public policy. 

Per White, C. J. The law of tho United States of 
America forbids a carrier, on grounds of public 
policy, to exempt himself by contract from liability 
for negligence, whilst the law of England does not; 
and on questions of this character Courts in India 
ought to follow the law of England. 


Per Wallis, J—It cannot be held that contracts 
exempting a carrier from liability forthe negligence 
of his servants are void as opposed to public policy. 
The Law of England does not forbid such contracts, 
and so far as the general question goes this is the 
law which has been received and applied by the 
Indian Courts. Jellicoe v The British India Steam 
Navigation Company, 10 O. 489 and Haji Ismail Sait 

*v. The Company uf the Messageries of Maritimes of 
France, 28 M. 400, referred to. 


Per Sankaran Nair, J.---Though an Act may be in- 
applicable, it ought to be followed as a rule of justice, 
equity and good conscience in cases similar to those 
dealt with by the Legislature in tho absence of my 
circumstances to the contrary Therefore, the 
principal embodied in section 8 of the Oommon 
Carriers Act, III of 1865, that a common carrier 
cannot exempt himself from liability for the negligence 
of his agents or servants, should be followed in 
the case of ship-owners, and tho rule of English 
common law which is opposed to the principle 
followed and acted upon by the Indian Logisla- 
ture ought not to be followed. 


(8) Ês an exemption clause is clearly against the in- 
terests of the mercantile community and is not neces- 
sary in the interests of ship-owners, it would be 
against public policy to enforce such a clanse in 
India to the conditions of which it is utterly un- 
suited. Manawap RAVUTHER ©. BRITISH INDIA STRAM 
Navieation Co., Lo, 977; 32 M.98; 4 M. L. T: 
110; 18 M. L. @ 497, 
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S, 2¥ Agreement of 
manufatiurer of article with trader—Restraint of 
trade, general or partial—Reasonableness of re- 
strain®—Mutuality of contract--Reciprocal promise— 
Monopoly. 

The words “restrained from exercising a lawful 
profession, trade or business ” in 8. 27 of the Contract 
Act do not mean an absolute restriction, and are 
intended to apply also to a partial restriction; and 
whether the restraint 18 general or partial, unquali- 
fied or qualified, if ıt was in tho nature of a restraint 
of trade, 1618 void. Madhub Chunder v Ray Coomar, 
14 B. L. R.W; 22 W R 870, followed. 

Brahmaputra Tea Co. v Scarth, 110. 645 and Nur 
Alı v. Abq@ul Ali, 19 O. 765, referred to 

Carlisles Nephews and Co. v. Ricknauth, 8C 809 and 
Mackenzi v. Striramiah, 18 M. 472, distinguished 

Where the plaintiff took an agreement from 29 
comb-makers ia a certain city whero there aro about 
80 comb-makers by which they agreed to supply 
him with combs and not to sell tho same to any 
one else 

Held, that the agreement being in restraint of trade 
is void and unenforceable. 

Obiter dicta. The restraint is larger than was 
necessary for the protection of the plaintiff and is 
oppressive upon the defendant and unreasonable ; 
hence void. 

The consideration for the contract was illusory or 
there was no mutuality as the manufacturera were 
bound to work for the plaintiff, but he was not bound 
to accept the goods manufactured, under certain 
circumstances; there was, therefore, no reciprocal 
promise and consequently no consideration to support 
the agreement. 

Upon the principle that although a contract with 
an independent manufacturer for the entire product 
of his plant may not in itself be an illegal contract 
in restraint of trade, yet çf there is an attempt to 
suppress competition by means of contracts with 
independent manufacturers for their entire products 
goas to monopolize the market, the agreement 18 
void ; the agreement in question being intended to 
create a monopoly is void Seta KALLU v, RAM- 
SARAN BuacaT, 94, 18 0. W.N. 888; 9 0. L.J. 
216. 





— m S, 28—Agroement of 
parties to bring suits in a particular Court—Canse 
of action arising outside the jurisdiction of that 
Court—Validity of agreement. See PUAN 


$s. 38, 45—Joint pro- 
misees—Validity of discharge by one of several joint 
promisees— Co-mortgagees-—-- Mortgage-debt pard to one 
mortgugee—Diacharge of debt, 

A releaso of a mortgagor by one of several joint 
mortgagees, on payment to him of the mortgage-debt, 
discharges the mortgagor from all liability under 
the mortgage to the other mortgagees. Barber 
Maran v. Ramana Gourden, 20 M 461, followed. KARI 
UHENGAMNA V, JATTI KRISTNAMNAH, 219 
—— 8. 45. Bee Patma HIP 


8. 45—Right of surt by 
one of serveral joint promisees—~Refusal of others to 
join as co-plaintif—Notice of suit to them—Special 
title. 

One of several joint promisees may sue alone, if 
he shows some special title to do so; for example, 
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a refusal or an inegpacity t@ join on the part of the 
other promisees, for no person can be added as a 
plaintiff without his own tonsent. Pyari Mohun v. 
Kedai Nath, 26 C 409 (F. B.) and Mahomed gIshag v. 
Sheikh Akramul ug, 60 L J.558 (666-570), followed. 

Hammond y Schofield, (1891) 1 Q B. 458; Fricker v 
Van Grutten, (1896) 2 Ch. 649, Cullen v Knowles, 
(1898) 2 Q. B. 380, Adams v. Paynter, (1844) 1 Collyer, 
630 ; 63 Eng. Rep. 580, Luke v. South Kensington 
Hotel Co (1879) 11 Ch. Div. 121; Nilmadhab v (shan 
Chandra, 25 C. 787, referred to. 

But it is not enough to place the other joint pro- 
misees, merely on the record as co-defapdants they 
must also have notice of the suit. SHITAL CHANDRA 
BALRAGER v. MANIK OHANDRA HAZBA, 254 59 C. L. J. 
381; 13 0. W. N. 509. 





S. 45—Validity of dis- 
charge by one of several joint promisees. Sees 38 


BUPRA š 219 
ss. 55, 65—Suit to 
recover money paid as part of purchase-money when 
consideration failed—Suit for specific performance 
and in alternativeforrefund of money paid—Accrual 
of cause of action. See LIMITATION Act, Bcn. II, 
ART. 97 8 


m §§, 59, 61 —Appropri- 
ation of payments—-Payment of monthly subscriptions 
toa Fund—-ddvance of money on mortgage to sub- 
scriber——Payment towards mortgage—Ap prop) sation. 
The appellant was a subscriber to the respondert 

fund, and had as such to pay under Rule 8 of the 

Articles of Association Rs. 20 a month to the Fund, 

He executed a mortgage to the Fund, covenanting to 

discharge the debt by monthly payments of Ra. 20: 
Held, that the monthly payments of Rs, 20 made by 

the appellant to the Fund should bo credited towards 

the mortgage loan, and not towards the subscrip- 
tion on his shares. KANNAPPA Samiyar v. MADURA 


HINDU PERNANENT FUND 909 
a Appropriation of payments 
Ses s 59 Supra 5 909 


s. 60. 


S. EO—Compensation on 
cancellation of deed executed by minor. See Cox- 
react Act, 8. 11 562 
- S. 65—Suit to recover 
money paid as part of purohase-money when con- 
sideration failed. See LIMITATION Act, Son. IT, 
Art. 97 8 





Sec LIMITATION 
Act, 8. 20 











S. 68—Minor—Necessa- 
ries, what are—Mized question of law and fact 

“ Necessaries ” in soction 68 of the Contract Act 
means goods suitable to the condition in life of the 
minor and to his actual requirements at the time of 
the sale and delivery, hence, if it should turn 
out that the minor wag already plentifully supplied 
with the thing purchased, it does not fall withm the 
description of “ necessaries ” 

Peter v. Flemming, 6 M. W. 42; 56 R. R. 496; 
5 S E C (0.8.) 88; Ryder v. Wombwell, L.R 3 
Exch 90, 4 Exch. 82, Johnston v. Machoy, 19 Q B. D. 
509, followed. 

Consequently 8 minor may show that he was al- 
ready fully suppliod with similar goods and ıt is im- 
material whether the plaintiff who supplied the minor 
with them knew it or not. 

Burnes v. Joye, 18 Q. B. D. 410, followed. 
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Therefore, where the plaintiff sues for goods sold to 
a minor, it ig not sufficient to show that they were 
suifpie to the mingr’s condition in life, but & must 
alsd be skowg that he was not sufficiently supplied 
with goods of that class at the time of the sale. 

Johnson v. Lymes,6 Watts and Sergeant 80; 40 
Amer. Deen. 642, followed. e 

The question as to what are necessaries is a mixed 
question of law and fact. 

Articles purchased by a minor for his wedding may 
be deemed necessary, as also wedding presents for 
his bride. $ 

Jenner v. Walker, 19 L. T. N. S. 808; Juggessur 
v. Mlambar, 3 W, R. 217 and Makundi v. Barab- 
sukh, 16 A. 417, referred to. JARAONULL v. Morsa 
——— 8.73, whether supersedes 

Hindu Law. See Hinov Law 13 
— S., 73—Compensation for 

breach of contract—Fatlure of tenant to pay assigned 

rent to superior landlord-—-Sale of tenure—Remote 
damages. 

Where a lessee fails to pay rent accordi 
to his agreement, to the supemer landlord, an 
in consequence the tonure of his lessor is sold 
and the property lost the logsee is not liable for the 
remote damages suffered by the lessor owing to the 
sale of the tenure. The loss thus sustained by 
the lessor is not a natural consequence of the default 
of the lessee, as the lessor himself ought to have paid 
the superior landlord as soon as he discovered that 
the lessee had broken his covenant and made a default. 
PancHaNan Das MAJUMDAR v. Konsa Banani, 438; 
9C.L.J. 1. 





— mma Sa 129—Administration 
bond with surety—-Whether surety bond a con- 
tinuing guarantee and revocable. See PROBATE AND 
ADMINISTRATION Act, 8. 78 - 143 

— 8, 133 —Surcty—Vari- 
ance wn terms of contiact——Breach of contract—Dis- 
charge of surety. 

The breach of a contract is not a variation of it. 
Hence a breach of the contract between the principal 
and the creditor without the surety’s consent does not 
discharge the surety. 

Therefore, where the terms of the contract, between e 
a zamindar and his Tahmidar were to the effect that 
as long as the Tahstldar did not make over the cash 
with him of any year he should not be able to take up 
the collection work for the following year, and ¢he 
Tahsildar did not render accounts for 1308, but not- 
withstanding that omission continued to realise rent 
for 1809 and defalcated some money: 

Held, that the surety of the Tahsildar was liable, as 
the mere fact that the samindar did not enforce the 
remedy immediately, did not amount to a variation 
of the original contract under section 183 of the Con- 





tract Act Kanai Prosan Basu €t. JATINDRA KUMAR 
Roy. 715 
7 S. I48 Bailment for 


cart iage—Shipowner’s liability. 

Per Sankaran Nair, J.—BSection 148 of the®Indian 
Contract Act includes bailment for carriage (seo The 
Triawaddy Flotilla Company v. Bugwandas, 18 C. 620, 
at p. 627; L. R. 18 I. 121; Mackillican v. The Cam. 
pagnie Des Messageries Maritimes De France, 6 O. 227 ; 
Kunverji Tulsidas v. The Great Indign Peninsula 
Railway Company, 8 B. 109). Therefore, a ship- 
owner is bound, onder section 161 oê the Qontract 
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Act, to take ag much care of the goods as a man 
of ordimary prudence would under similar cifogm- 
stances, and his liability cannot be reduceg bycontPact 
below the limit prescribed hy the section. The 
Contract Act sweeps away al} distinctions between 
the degrees of care required of the bailees, under it the 
care to be exercised is the same in all cases, and while 
a common carrier may oxompt himself for the liability 
of-ap inkurer by contract he cannot exempt himself 
fromi the liability of an ordinary carrier imposed by 
seotion 161 of the Indian Contract Act MAHAMAD 
Ravurwer v, BRITIBH INDIA Steam Navieatron Co., 
Lo., 977 ; 82 M. 06; 4 M. L. 1.110}18 M L. J. 407. 


S. ISI. See u. 148 Surra 977 
+. §. 188—Principal and 
“Agent—Agent’s power to bund prmowal by reference 

to arbitratton—Oustom of import trade merchants. 

The custom that no European firms of Karachi im- 
port goods from Nurope except on an indent containing 
an agreement to submit dispytes to arbitration has 
been judicially recognized. Ewart Ryne v. Milkiram, 

uit No. 137 of 1908, relied upon. 

Therefore, in the case of an agent dealing with a 
European firm importing goods, the effect of s. 188 of 
the Contract Act is to confer authority to refer the 
disputes to arbitration, that being a lawful thing neces- 
sary for the purpose of doing business. 

Obiter Dictum., ` 

Under the general law of agency an agent is not pre- 
sumed to bind his principal by a reference to arbitra- 
tion, Ram Bharose v, Kallu Mal, 22 A. 185; Stead v. 
Salt, 8 Bing. 101 ; Datoobhoy v. Vallu, 1 Bom. L. R. 828, 
referred to. SHIMWELU o BANIRAM, 937 ; 38. L. R.b. 
Contract of betrothal, parties to—Con- 

tract entered into by minor's guardian for his benefit 

— Competency of minor to sue for damages for breach 

of contract, 

When a contract of marriage or betrothal is 
entered into by a father for the benefit of hia children, 
he makes the contract as their legal guardian, and the 
real parties to the contract are the children an'i not 
their fathers. 

A minor can maintain a suit to recover damages 
for breach of his betrothal made, during his minority, 
by his guardian Daropts v. Jaspat Ras, 49 P. R. 1905, 
referred to. Munammap Omar v. Bunga 393; 8 
P. R. 1909; 9 P. W R. 1909; 20 P. L. R. 1909. 
— Pattah executed by lessor without 

‘any kabullat executed by lessee constitutes 8“ con- 

tract in writing registered? See LIMITATION ACT, 

Son II, Agr. 116 
Contribution between co-mortgagors, principlè 

underlying the right of. See TRANSFER or PROPERTY 

Act, 8. 82 5 
Conveyance—Grant——Construction—Boundaries 

— Avea—Descriptrion of land—Certain definstron— 

Inaccuracy of dimensions, 

When there isin the words of description a suf- 
ficiently certain definition of what is conveyed, in- 
accurgoy of dimensions or of plans as delineated will 
not vitiate or affect that whion is there sufficiently 
defined. 

Pansel Harrick y. Garret Sieby, (1865) L.R. 1 P.O. A. 





164 (at p. 174), 74L. J Ch. 475; 98 L T. 674; 58 

W. R: 681; #1 T. L.'R. 591, followed. 

_ Therefore, it is only when the boundaries can be 

necertaimed with perfect certainty that it is possible 
b 


e 
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to mfer that the ‘intention of the*grantor was to 
convey to the grantee all jhe lands eomprised within 
the boundaries, but if the boundaries themselves are 
uncertai@, then the only reasonable construction that 
ought to be placed upon the words is that the grantor 
intended to convey the quantity of land mentioned, if 
such quantity is exactly defined. Kumar RAMBSWAR 
MALIAH v. Ram TARAK HAZBA 650 


Costs (ClvII), decree for, against Hindu widow 
when binding on the Estate. See HINDU Law— 
Wipow 


mang Liability of Trustees for. 


TRUSTHES 
———— of litigation regarding the probaté 
of will, When to be paid ont of the testator’s estate 
See PROBATE AND ADMINISTRATION Act,s 91 289 
~— digpute as to custody of a deceased 
testator’s infant son-—~Oosts of htigation ordered to 
be paid fron the testator’s estate. See Munam- 
MADAN Law : 309 
a of adjourment—Immediate - 
ment not to be directed. See O. P. O, s. 166 366 
e An order forrefund of costs allowed 
in an objection case cannot be set aside in subse- 
quent declaratory suit. See O.P.C,8. 283 428 


Court Fees Act (VII of 1870), s. 7 Civ) 

(f) and s. I I —Sut's Valudtion Act ( VILof 1887), 

8, Bb instituted in Court of limited pecuniary 

jurisdiction at approximate amount—Decree not to be 

for sum beyond Court's jurisdiction. 

When a plaintiff values his suit at an approximate 
amount and institutes it ina Court of limited pecuni- 
ary jurisdiction, he must be presumed to seek a decree 
for a sum which in noevent will exceed the higheat 
amount which limits the jurisdiction of the Court , 
and, therefore, the Court of a Munsif ie not competent 
to make a decree in a snit for account valued at less 
than Rs 1,000, for an amount in excess of Rs 1,000 
which is the pecuniary limit of its jurisdiction. 
Rameswir v Duu, 210. 560 and Arogya v. Appachs, 
25 M. 648, distinguished. Ijjatulla v. Chandra Mohun, 
84 O. 954, referred to, Gonap- SUNDARI DEBI V. INDRA 
Kumar Hazea, 86;90.L. 5 867. 
es —— 8. 7, Cl, IV, sub-= 

clauses (cC) and (d)—Sutis Valuation Act 

(VII of 1887),s 8—Sutt for declaration of title to 

sammoveable property-——Injunctwn clavmed as conse- 

quential relief—Valuation for purposes of Court Fees 
and Jurisdiction, - 

In a suit for a declaration of title to immovable pro- 
perty and an injunction as a consequential relef, 
regarding the same property, the Court must accept 
the value of the relief, stated in'the plaint, for the 
purpose, both of the Court Fee and Jurisdiction. Har: 
Sankar Dutt v. Kali Kumar Patra, 82 O. 784, follow- 
ed; Dayaram v Gordhandas, 8 Bom. L B. 886, 
distinguished. Vaonwant KESHABHAI v. VACHHANI 
NANBHA, 108; 11 Bom. L. R. 20;5 M. L. T. 280; 
83 B. 307. 


See 
62 














S. 7, sub«sec. (1) 

, and sch. II, art. 17, cls. (3) & (6)— 
Sust for possession and mesns profits——Court Fee on 
memorandum of appeal—Pracirce in contravention 
of Law. 

A suit for possession and mesne profits is governed 
by s. 7, sub-seo. (1) of the Court Fees Act, and not by 
Ol. (8) or OL (6) of Art. 17 of Sch. IY to the Court 
Fees Act, 


/ . p 
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Therefore, the Wourt Fees on the memorandum of 
appeal must be paid on the amount claimed as meme 
profits, antecedent to the suit and not sabaogaêni to 
it. 

Ramkiwhna Bhikaji y. Bhonabat, 16 Br 416, and 
Aluiden y, Junakiramayya, 21 M. 871, followed 

A practice which is in contravention of the law, 
even ıf such practice be the practice of a High Court, 
cannot make lawful that which is unlawful, nor can a 
practice of a Court justify a Court in putting upon an 
Act of the Legislature a construction which 18 con- 
trary to the plain wording of the Act. Bul Kuan v, 
Gobind, 12 A 129 (at 185), and Khedu v, Wudhun, 27 
0. 508, followed. 

Kishor; Lal y. Sharut Chander, BO, 598 ;eljjatulluh 
vy Chundra Mohan, 6 O. L. J, 255 ; Bidhata Roy v. 
Jam Oharatra, 60. L J. 651 and Dowlat Ram w, Vitho, 
5 B 188 (198) and An nymous, Lofft 155, referred to. 
BANWARI Lat v. Seo SANKAR Miser 6 670 
S. 7, Cl. (X—Valnation 
of suit for redemption of mortgage. ce Suits 


VALUATION Act, 8. 8 
S. 7, cl. IX, sch. I, 
art. ]l—Decree in foreclosure suit made conditional 

—Flamnitf decree-holder ordered to redeem prior mort- 

gage by payment of certarn eum—Appeal by plaintiff 

—Ad valorem Court-fee. 

In decreemg a foreclosure suit mm plaintiff’s favour 
the Court made ita decree conditional. The condition 
imposed was that the plaintiff decree-holder should 
redeem a prior mortgage of a sum of Rs 5,941-6-5. 
The plamtiff appealed against this portion of the 
decree Held, that the memorandum of appeal should 
bear an ad valorem fee on the said amount. Nepal Rat 
v Debi Prasad, (1905) 25 A W N. 40; Jhandu Mal v. 
Himmat (Unreported 8. A. of 1907), followed. Basr 
Lat ?. GOBARDHAN Since, 1,000 ;6 A L J. 155. 
S. I 1—Suit instituted in 
Court of limited junsdiction at approximate 
amount——Decree not to be for sum beyond Court’s 
jurisdiction. Sees 7 (w) (f) Supra 86 
S. 28 —Presentation cf 

insufficiently stamped plaint--Time given by Comt 

to supply deficiency—Representation of plaint with- 
in time fixed by Court but after limitation. ee 

0. P. 0, 8. 54 (b) 




















50 
S. 31—Refund of Court- 
See WORKMEN'S BRRAOH OF 
377 
sch. I, art. I. See 


I Oo 

sch. I, arts. 4,5 

—Application for review affecting only a portion of 

decree~ Court fee 

In articles 4 and 6 of the Court Fees Act the words 
“the plaint or memorandam of appeal” mean the 
plaint or momorandum of appeal in which the judg- 
ment, review of which is asked for, was passed; and 
the word “leviable,” instead of the word “ levied ”, 18 
used in order to provide for an application for 
review by a defendant or respondent in the case 
of a suit or appeal in forma pauperis Therefore, 
the proper Court fee payable on an application 
for reviow of judgment, is the fee leviable on the 
plaint or memorandum of appeal in the suit in which 
the judgment sought to be reviewed was passed. The 
fee wonld be the same whether the application affects 
the whole of the decree or only a portion thereof, as 
the Act draws no distinction between applications. 


fee to complainant. 
CONTRACT Act, 8. 1 





8.7 cl 9 SUPRA 
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referring to {he whole decree or only a portion of it. 
Nob? Chandra v. Ugir Ali, 80. W.N. 292 9 Imdad 
Hafan wv. Badri Prasad, 18 A. W. N. 212, 
followed. Proceedings, January 16, 1872, 7 Mad H. O. 
R. App. 1. In re Manohar Tambekar, 4 B. 26, not 
followed. Inve BHRIKA Aut AHMAD? 209, 6 ALJ. 


216. 
art, 4—Jnterlocutory order 
under s. 566 O. P. O.—Review of order—Judgment 
pA ending in decree—Application Jor revieto—Court 
ee. 

An application for the review of an order, passed 
by an appellate Court under section 566, C. P. C., 
referring to the lower Oourt certain issues for trial 
is an application for a review of judgment. But 
articles 4 and 6 of schedule I of the Court Fees Act 
deal only with judgments ending in deorees. They do 
not relate to interlocutory orders, which do not end in 
decrees Reviews against such orders may be present- 
ed on applications stamped under schedule IT, article 1. 
P. J. Bom. (1892), p. 883, followed. Bası Larv, Go- 
BARDHAN Sinan, 999 , 6 A. L. J. 155. 
art. 5. See Arnt 40 


. 209 

art. 5. See Arr. 5 
999 

sch. Hl, art. I See 
999 








SUPRA 





BUuPRA 


Scu. I, ART. 4 BUPRA 





sch. II, art. 17 (3) 
and (6)—Snuit for meme profits—Oonurt fee on 
memorandum of appeal. Sees.7 (i) Burra 670 


Court of Ward—lowers of Propriet r—Pro- 
perty tested tn executur—Minor beneficiary not pro- 
prietor—Mal-adminiatration by executor no ground 
for Court of Ward's inte: ference—Acquisition of pro- 
perty by ewecuior for the estate, 

The Court of Wards can only take possession of the 
estate of a minor 1f he is its “ proprietor ” within the 
meaning of the Court of Wards Act. Therefore, where 
the estate is vested in an executor, the Court of Wards 
cannot take possession of the estate until tho infant 
beneficiary becomes the “ proprietor ” 

A remduary legates does not become “ proprietor ” 
until after the administration has been compleged and 
his interest is ascertained. 

The Conrt of Wards has no power to override 
private rights, such as the wishes of testators and 
proprietors to the effect that ther estate should vest 
in and be managed by an executor or that a trust 
might be created inter vivos for the benefit of an in- 
fant. 

Mal-administration by an executor is no ground for 
taking possession of the estate by the Oourt of Wards; 
and the Court of Wards cannot determine whether 
there has been maladministration, and on its own 
determination, take possession of property vested in 
the executor. 

An acquisition of property by purchase, for the 
estate, with assets belongmg to the estate forms part 
of the estate, even when the purchase takes *place 
after a declaration of the Court of Wards assuming 
charge of the estate. (ANODA SuUNDARY CHAUDHURANI 
v Naumi Ransan Rana, D 14; 860 28; 12 0.W.N. 
1065. 


Covenant running with thè land— 
Tests. See Onora NAGPUR ENcuMBRRED ESTATES 
ACT, 8.7 ve 2 








Vol. I) 


Criminal Procedure Code (Act V 
of 1898), s. 4 (h)—Complamt—Police 
Report, 4 *y 
The report of a Polico Officer must be sdmo stato- 

ment made in connection with or at least under tho 

colour of the duty of the maker as a Police Officer. 

Jt is not the duty gf a Police Officer to make reports 

of offences to Magistrates under s 124A, I. P. O. 

Therefore, if he puts in a complaint under the instruc- 

tions of a District Magistrate directed by Govern- 

ment to institute a prosecution his complaint virtually 
is the statement of the District Magistrate in com- 
pliance with the order of Government ; and it 18 none- 
the-less a complaint because he is a Police Officer. 

Where a Police Officer files a formal complaint in a 

non-cognizable case, he cannot be said to make a 

police report and his complaint falls within the defini- 

„tion of “complaint.” Queen-Empress v. Bal Ganga- 
, dhar Tilak, 22 B. 113; Kmg-Emperor v. Bada, 28 B. 
150, followed. In re Busrawania Siva, 22; 6 
M. L. T. 1; 32 M. 8. 


————— sS. 4, cl. (m) and 
`o 476 —Power of Mugistrate holding enguny to pio- 
ceed under, 6. 476. 
Where a case was sent by one Magistrate to another 
for enquiry prior to the issue of process against the 
‘accused, and the latter Magistrate made the enquiry, 
in the course of which he examined witnesses and re- 
corded evidence, and came to the conclusion that the 
“oase was false and, therefore, took proceedings under 
sec. 476 of the Criminal P. Code and committed the 
complainant for trial under sec. 211, I. P C: Held, 
that the proceedings conducted by him fell within the 
description of judicial proceedings, given in seo. 4, cl. 
(m) of the Or P. O., and that he had power to take 
- proceedings ‘under section 476, Or. P O, KANOHAN 
GARHI r. RAM KISHUN Monput, 203 ; 18 0. W. N. 
122; 36 0. 72, - 


eamm ss. 4 (k), 145 and 
350—Proceeding under = 145—“ Enquiry ”— 
Transfer of Mugwirate—Successor taking wp case, 
An enquiry under the Criminal Procedure Code does 
not merely mean an enquiry into an offence ; its mean- 
‘ing is conmderably ‘wider and extends to enquiries 
into matters which are not offences Proceedings 


e under section 145 of thé Oode are enquiries. 


Therefore, when a Magistrate, who was enquiring 
into a case under s. 145, is transferred and another 
. comes in his place, the new Magistrate is to be 
regarded ag the successor of the other, and can deal 
with the proceeding, under s. 350 of the Code, which 
ought to be construed with all reasonable hberahty. 
ALI Manomep Kuan v. TARAK OANDRA BANERII, 
336 ;18 0. W. N. 420. 





S. 4 (0)—Offenco, 
Meaning of—Trial under Workmen’s Breach of 
Contract Act, 8. 1 378 


-c Sa 45 (1) (C)—Inten- 
tional omission to furnish mformation to public 
servagt—Village Magistrate receiving information of 
loss or theft of jewel—Failure to report to Police, 
See P. C., 8. 178 

4 aan aaa Ba 106 (3)—Srenmnty to 
keep the peace, order for, on conriction—Jur isdic- 
tion of appellate Overt to pars such order on appeal, 
The petitioner was convicted by a Second Olass 

Magistrate under sections 147 and 325, I. P. ©. On 

appeal, the First Clags Magistrate altered the conyig- 
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. tion to one under 8. 323, 1. P. ©. and directed tho 
appe under s 106, Cr. P. O., to execate a bond for 
keeping the peace for one year. - 

Held, tliat an order under s. 106, Cr. P Oodo, can 
be made in appeal by an appellate Court. Mahmud 
Sheikh v. Age Sheikh 21 © 622; Muthiah Chetti v. 
Emperor, 29 M 190, Paramasiwa Pulai v. Emperor, 
80 AL 48, not followed. 

The word “also” m clause (8) of section 106, Cr. 
P. O , plainly implies that an order for keeping the 
peace can bg independontly made by the Courts speci- 
fied therein as well as by the original Courts spoorfted 
in the first clause of the section Dorasam: Naidu 
v. Emper@, 30 M. 182, referred to with approval. 
eee v. Baavsine 454; 33 B. 38, 10 Box. 

. B. 759. 


s— s. 107, cl. (2)— 
Person not residing within Districi—District Magis- 
trate can take proceedings—Subordinate Magistra te 
cannot, even when directed by District Magistrate to 
do 80. 

It is not sufficient for the Magistrate of a District 
to direct a proceeding under s. 107, Criminal Proce- 
dure Oode, to be drawn up by a Deputy Magistrate, 
aganist a person residing ın another jurisdiction: the 
proceeding must take place and be brought to a conola- 
sion before the District Magistrate himself and before 
no other Magistrate NIEBIKAR Cuanpra MuKHERsI 
v. Exreror, 78;18C W.N. 580, 

mama ss. 107, 12, 115, 
sch. V, No. [| 2—Order to execute bond to keep 
the peace--Non-compliance with Procedure m Chap- 
ter 8 of the Code—Revision 

Where a Magistrate, while acting under section 107 
of the Criminal Proceduro Oode, did not comply 
with the procedure prescribed in Chapter VIII of the 
Code, inasmuch as the summonses issued were not 
in accord with the form set out in Schedule V, No. 
12, nor were they accompanied by a copy of the order 
under section 112, lus order requiring bonds to keep 
the peace was sot aside as illegal. In 1e NAND PRASAD 


AND OTHERS . 211 
— 8S. 107 and 443— 
European British Subject“ Enquie into or try any 

Charge” applicable to case under s 107, 

The expression “enquire into or try any charge” 
in section 443 of the Criminal Procedure Code applies 
to proceedings under section 107 of the Code, as the 
party against whom such proceedings are instituted, 
18 in the position of an accused party 

Queen-Empress v. Mutsaddi, 21 A. 107, followed. 

Therefore, syeh a party aga European British sub- 
ject ia entitled to claim that he should be tried by a 
Justice of the Peace or a District Magistrate or Pre- 
sidency Magistrate, provided the Justice of the Peaco 
isa Magistrate of the First Olass and n European 
British subject." Hopcrort v. Eaprros, 737; 13 0. 
W. N 151; 36 0. 168. 112 


2 
Ss. 115. Ses 5. 


ail 
- ss. 144, 145, 192 
(2) and 529—Speeific Relief Act (I of 1877), 
3. 9—Proceeding under s. 145 may be metituled 
during pendency of suit under s, 0, Specific Relief Act 
—Prohibitor y order—Tenants not parties—Subse- 
quent finding that landlord in possession through 











S. See s 107 
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tenante—-Transfer of case Anders 145 by Subordinate 
Magistrate—Defect cured under s, 629, gCreminal 
Procedure Coda, i 
A Magistrate has jurisdiction to proceed under 

section 145 of the Oriminal Procedure Code with 

regard to properties in respect of which a suit under 
section 9 of the Specific Relief Act is pending. 

The fact that a prohibitory order had been framed 
against the landlords in a proceeding under section 
144 of the Cmminal Procedure Code, to which the 
tenants were not parties, does not preclgde the Court 
in finding subsequently m a proceeding under section 
145 of the Code that the landlords were ın possession 
through their tenants. Krenort Lan RoW BRINATH 
Rox, 817; 18 0. W. N. 580; 36 C. 370. 


S. 145—Proceedings 
under—Transfer of Magistrate—fuccessor eae 
up case. See On. P. C., 8.4 (k) 33 


ss. 145, 435~—High 
Courts Act of 1861 (24-5 Vic c. 104), $. 18 —Magw- 
, trate’s order under 8. 145, Criminal Procedure Code— 

High Oourt’s power to interfere-——Rat ision, 

Where the proceedings are in intention, in form, 
and in fact, proceedings under Chapter XII of the 
Code of Criminal Procedure, by a Magistrate duly 
empowered to act under that Chapter, the High Oourt 
has no power of revision either under tho Code or 
under section 15 of the Indian High Courts Act, 1861. 

Doulat Koer v. Rameswart Koeri, 26 © 625; In re 
Pandurang Govind, 24 B 527; Buldeo Balsh Singh v. 
Raj Ballam Singh, 2 A. L J. 274, considered. Maha- 
raj Tewars v Har Charan Rai, 26 A, 144, followed. 
JHANGAI Sines t. Raw PARTAP 762 


—_ Sa 145—Proceedings 
under s. 146 may be instituted during pendency of suit 
under s. 7 of the Specific Reliof Act—Transfer of 
case under s. 145 by Subordinate Magistrate See 
8. 144 SUPRA 8 











——— $8. 162, 367—Charge 
to jury, heads of, how and when to be written ouf— 
Misdu ection—Reading whole of deposilions—Evi- 
dence Act (I of 1872), s. 157—Statement made to 

Police-—-Oral evidence, admissibility of. 

It is essential that the heads of charge to the jury 
should represent with absolute accuracy the sub- 
stance of the charge, and be such as to enable the 
High Court, in the event of an appeal, to see dis- 
tinctly whether the case was fairly and properly 
placed before the jury. 

Although there is nothing in section 867 of the 
Code of Oriminal Procedure as to when the heads of 
the charge to the jury should be written, and al- 
though it is not necessary that the direction to 
the jury should be reduced to writing before do- 
livery, yet it ought to be written out as goon as possi- 
ble after the charge to the jury has been actually 
delivered and when the facts of the caso are fresh 
in the mind of the Judge. 

There is nothing that makes ıt incumbent upon 
any Judge to read tho wholo of the depositions of the 
witnesses to the jury. Tho general provisions of sec- 
tion 157 of the Evidence Act have not been overridden 
‘oy the special provisions of s. 162 of the Criminal 
Procedure Code; and, therefore, the oral evidence of 
a statement made to the Police by a witness to 
corroborate that witness's deposition at the trial may 
be admitted. 
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pre Emane y Bhairad, 2 O. W. N. 802 and 
Eiperow V.a Narayan, 32 B. 111 (F. B.), dis- 
tinguished 

Reg. v, Utamchand Kapurchand, 141 B H. O. R. 
120; In re Kalichurn Ohunari, & C 154, referred to. 
FANINDRA Naru BANBRII v, Expraorn, 970; Y 
C. L. J. 149 ; 36 O. 281, 


~~ 38. 164, 364 and 
533—Hridence Act (I of 1872), section 26—Con. 
fession—Admisarbility of confession before Magistrate 
of Native State recorded by his reader, 

A confession duly taken in the immediate presence 
of, and signed by, a competent Magistrate of a Native 
State and certified by him to have been read over 
and explained to the accused is ndmissible in evi- 
dence against the accused on his trial in British 
India, but such a confession is not entitled to the 
same weight asa confession recorded by a British 
Magistrate in strict compliance with the terms of 
the Code of Criminal Procedure, Act V of 1898. 

Bhola v King-Emperor, 6 Or. L. J. 877; 8 P. $ 
1907, Or. ; 88 P. W. R. 1907, Cr., followed. 

A confession not actually taken down by a Magis- 
trate himself, as in this case, can be proved by 
examining the Magistrate as @ wıtness--such an 
irregularity is curable under section 633, Criminal 
Procedure Code, 1898. BADAN Sinen v, Kine- 
EMPEROR 444 


ss. 179, IBI (2)— 
Jurisdiction of Oruninal Court—Falayication of 
Accownts—Criminal Breach of Trust—Penal Code 
(Act XLV of 1860), s». 409, 477 A. 

The offence under section 477A, I. P. C., is com- 
plete when accounts are falsificd with intent to 
defraud; and a person accused of falsification of 
accounts cannot be said to be accused “by reason of 
any cotiseqnuence which has ensued ” within the mean- 
ing of section 179, Criminal Procedure Code. Conse- 
quently only thet Court within whose jurisdiction the 
offence has been committed is competent to try it. 

An offence under section 409, I P. C., can be tried 
by a Magistrate if the property has been received or 
BWAMINATHA OnE; 
TIAR v. ANNAMALAI Custtians 796; 4 ML. T. 481. | 
S. IBI (2)—Jorisdic- 
tion to try the offence of Criminal Breach of Trust. 
See s. 179 Supra 796 
S. 192 (2). 











See s. 144 
SUPRA 817 








— — 38. 195 (6), 439— 

Sanction to prosecute granted by District Judge in 
appeal—Reirsional power of High Court to interfere 
on criminal side—Second appeal against oder grant- 
ing or refusing sanction in appeal, 

Where sanction to prosecute is granted by a Civil 
Court the High Court has no revisional power on the 
criminal side to interfere with such sanction. Salig 
Ram y. Ramjs Lal, 28 A, 654 (F.B.); 3 Cry. J. 400, 
followed. f 

Whero sanction has been revoked or granted by a 
Court on appeal under s. 195 (6), Criminal Progedure 
Code, a second appeal, against the order of the lower 
appellate Court, does not lie, | Muthuswams Mudals v, 
Feens Chetti, 30 M. 382; 6 Cr. L. J, 108, Xing-Emperor 
v. Serh Mal, 28 A. W. N 102;7 Cr. L. J. 889, referred 
to. KANHAI Larv. Cuapamt Lat, 8;6 A. L. J, 1; 
5 M. L. T. 56; 81 A. 48, s 
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7 Ss. L95, A439-—Panal 
Code (Act XLV of 1880), 8. 211—Sangtio&¥ to Pro- 
secute—Complaint to Executive Officer as such— 

Absence of proper inquiry—Notice. 

When no propor inguiry has been made into the truth 
or falsehood of a complaint the Court has nothing to 
go upon and is not justified in granting sanction to 
prosecute the complainant under sec. 211, I. P O, 
parficularly when no nobice hag been given him to 
show cause against the granting of the sanction. 

The hearsay report of an official to whom a com- 
plaint made to an Executive Officer as such has been 
sent for report is no evidence in the case. ZAIN-UL- 
ABDIN v. Nawas Din, 93; 2 P. W. R. 1909, Cr. 


SS. 195, 476—Ofences 
committed wn suit before Assistant Collector—Pro- 
secution directed by District Mgistrate—Illegitty. 
Where offences under sections 193, 465, 471, were 

alleged to have been committed before an Assistant 

Collector of the 1st Class in a suit for profits and the 
istrict Magistrate directed the prosecution in respect 

Of those offences : Held, that the District Magistrate’s 

order wa’ entirely without jurisdiction and cannot be 

justified either under section 95 or 476, Oriminal 

Procedure Code. Tota Raa v. EMPEROR, 220 

——— $8. 195, 476— Offence 
committed before Munsiff—Prosecution ordered by 
District Judge—Jurisdiction. 

Where a Munaiff refused to grant sanction to pro- 
secute and the District Judge also refused to grant 
sanction, on appeal under section 195 (6), bub acting 
under section 476 ordered prosecution himself :—Held, 
that the District Judge's order was without jurisdic. 
tion inasmuch as neither the offence was committed 
before him nor was it brought to his notice in the 
course of a judicial proceeding. In re Mathura Das, 
16 A. 80, followed. SHlAMLAL v. OHUNNI Lat, 220 
S. 195—Sanction fo pro- 
secute for perjury—-Statement of witness irrelevant 
—Diseretion. See P., O., s. 198 287 
—_———— ss. 195, 476, 478 

—False suits—Fiaudulent decrees— Forgery — Usa 

of forged documents—Offences committed before 
°> Courts gassing decrees— Commitment ordered by exe. 

euting Court, legality of. 

Bam Lal accused obtained an ev parte decree from 
the Court of the Munsif at Hathras and got it executed 
against Narsingh Das, the judgment-debtor, in tho 
Court of the Munsif of Haveli. In the course of execu- 
tion proceedings in another similar decree of another 
decres-holder against the same judgment-debtor, 
Narsingh Das, it was brought to the notice of tho 
Munsif of Haveli, that the suit by Ram Lal at Hath- 
ras ag well ag to other suit were falso suts brought at 
the'instigation of Girwar Prasad. The Munsif, accord- 
‘ingly, committed both Ram Lal and Girwar Prasad 
„tothe Court of Session for trial under sections 210/109, 
367/100, 471/109 and 466, of the Indian Penal 

: Code: Held, that the Munsif was within his jurisdic- 

tion in Sommitting the acoused to the Court of Session 
under section 478 of the Crimimal Procedure Code, 

- Thegwords “brought under its notice,” in seotions 476 

and 478 of the Code, were wide enough to cover an 




















offence which might have been committed in another | 


form and on sme previous occasion, but it must be an 
. offence brought under the notice of the Court enquir- 
ing and making’the order-under section 476. In the 
matter of Krishan Govind Dutt, 9 O. W. N. 859; 


. 
e 
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Begu Binghv King:Empefor, 840. 381; Rahimullah 
Saheb v. Emperor, 31 M. 140, not followed. Held, 
further, that there was a difference between the pro- 
cedure under section 195 and that under s. 476 of the 
Code of Criminal Procedure. Under section 195, 
the responsibility for prosecution really rests upon 
the private person to whom sanction is given, while 
under section 476, it rests upon the Oourt which 
orders the prosecution.  GIRWAR PRASHAD V. EMPEROR 
306 ; 6A. L. J. 392. > 


———,- 4. $, 195-—Penal Vode (Ac 
XLV of 1560), 8 198-—Perjury—Sanction to prosecute 
—Contrgdictory statements made before Police Officer 
and Magistrate—Sanction by Magistrate in respect of 
ong of such statements. 

The Chief Presidency Magistrate granted sanction 
to prosecute tke accused in rospect of contradictory 
statements made by him beforea Police Officer, making 
aninvestigation, and before himself, in the course of an 
enquiry on the ground that one or other of such atato- 
ments was false to the knowledge of the accused : 

Held, that the sanction was snficient to meet the 
requirements of section 195, Oriminal Procedure Code, 
though no sanction was required to be given in re- 
speot of the false statement before the Police Officer. 
Farm MOHIDEEN V, F HARTNETT 547 
S. 195—High Oourt's 
power to interfere with an order sanctioning pro- 
secution. See C. P. O., s. 622 
— S.. I95—Who may ob- 

Bee On. P. O., 8. 478 597 


aana 88. 196, 537 (a)— 
Oomplaint—Authority from  Government—Irregu- 
larity not occasioning failure of Justice 
What section 196, Cr P. O., requires is that the 

complaint should be made upon authority from the 

Local Government. There is nothing in the section 

to warrant the construction that the actual complaint 

must be authorised by the Local Government. The 
only question which the Court has to consider with 
reference to the section is: Whether the complaint 
it is asked to entertain is a complaint made by order 
or under authority of Government? Queen-Kmopress 

v. Bal Gangadhar Tilak, 22 B. 112; Apurba Krishna 

Bose v. Emperor, 7 O. L.J 49; 35 0. 141; 7 Cr. L. J. 

10, referred to. 

There is no informality ina complaint for sedition 
which does not set out the speeches or the alleged 
seditious words which form the subject-matter of o 
subsequent charge. A complaint is not intended to 
give information to the accused. Queen-Emopress v. 
Bal Gangadhar Tilak, 22 B 112 ; dictum to the con- 
trary at page 160, dissented from 

Even ifa complaint for sedition 18 defeotive in 
that it does not set out the dates of the speeches and 
the natnre of the alleged seditious matter, this is at 
most an irregularity within section 537 (a), Or. P. 
C , and a conviction, cannot be set aside on this ground 
unless the irregularity has in fact occasioned a failure 
of justice. In re BUBRAMANIA Siva. 22; 6M. L.T. 


1; 82 M. 3. 
——— S. [96—Sanctron of 
Government to prosecute for sedrtion—Absence of 
sanction to prosecute for abetment of sedition—Sup. 
. plemental complaint for abetment, matntamnability of. 

Government sanctioned the prosecution of two per- 
sons S. and O. for sedition under section 124A, Indian 
Penal Code. The Prosecuting Inspector, after 





— 





tain sanction. 
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formally chargin& them with the said offerlce in pur- 
guance of the order of Government, put ina supple- 
mentary complaint charging O. with abeffment of 
the action of $. in the matter of the alleged seditions 
speeches by tho latter. Objection was taken on behalf” 
of Œ that tho supplementary complaint was not 
covered by the sanction of Government. 

Held, that tho sanction order of Government was 
intended to cover all offences punishable under the 
stated sections and committed in connection with the 
delivery of oll the speeches referred to 1q it, and that 
as the offence of the abetment of seditién was pun- 
ishable under section 1244, I. P. O, the supple- 
mental complaint was within the termes of the 
authority of Government. In re CHIDAMBARAM 
Pitta, 3G; 5A. b. 1.16; 32 M 35- 
ss. 198 and 439— 

. Proceedings without complaint, tHegal and without 
jurisdiction—<Power of High Court to quash pro- 
ceedings-—Zevision 

A Magistrate to whom a post card 1s privately 
handed over without a complaint, ag required by sec- 
tion 98 of Act V of 1898, commits material irregn- 
larity and acts without jurisdiction in starting thereon 
criminal prosecution under section 600, I. P. O. 

The High Conrt, on revision, can altogether quash 
such proceedings at any stage of the case. ABDULLA 
v. O. Orare, 99, 3 P W. R., 1909; Ce regia 
S. 199—Complaint 

“under 3 498, I. P. O., by caretaker of woman on behalf 
of husband—Husband's illness, effect of —“ Absence,” 
meanmg of 

A person having the.care of a woman on behalf of 
her husband can only institute a complaint undor 
section 498, I. P. C., im the absence of the husband. 
The word “absence” means absonce from the placo 
and cannot be extended to include a rage where the 
husband is present but is unable, owing to illness, to 
institute the prosecution himself 

Chhotalal v. Nathabhai, 25 B. 151, referred to. 
Horror v. Tixiomat 94]; 38 L. R. 16 
S. 205—Pordanashin 

woman—Personal attendance chen to be enforced— 

Doubtful complarnt. 

A Criminal Court should abstain from compelling a 
Pardanashin woman to attend in person unless and 
until the case against her has reached the stage at 
which her personal attendance is clearly and legally 
required in the interests of justice. 

It is a part of the Court’s duty to see that the ma- 
chinery of Criminal law is not utilized as a means of 
grates petty spite. Afusammat HABBO V. EMPEROR, 

0 


1;5P. W. R. 1909, Cr. 
~ ss. 208, 215 and. 
34.7—Commitment, quashing of—P) osecution— 
witnesses not allowed to be c¢'oss-exammed nor 
defence witnesses to be produced—High Oourt— 

Jurisdiction—Quashing commitment to High Court 

—Criminal appellate jurisdiction, 

Sec. 347 of the Criminal Procedure Code is not to bo 
read as subject to the provisions of sec. 208 of the 
same Code, so as to render it imperative on a Magis- 
trate, after he has decided to commit an accused for 
trial to the High Court, to allow him to cross-examine 
the witnesses for the proseoution and to call witnesses 
in his defence. Za re Clire Durant, (1898) Batanlal’s 
Unrep. Cr. Ca. 975, followed. 

poen mp ans v, Ahmad, 20 A. 264 and Emperor 
y, Muhammad Hadi, 26 A. 177, dissented from. 
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ugon-Entpress v. Sagal Bamba Sajao, 231 O. 642, 
„dis ngniphed. e : 

Therefore*where a Presidency Magistrate decided to 
commit an accused for trial to the High Court and 
refused to allow him to cross-examine the witnesses 
examined for the prosecution oro cite and examine 
witnesses in his defence : 

Held, that the Magistrate acted within jurisdiction 
lawfully under sec. 347 of the Criminal Procedure Code 
and that the commitment cannot be quashed. 

Quære: Whether in the exercise of its ordinary 
Appellate Jurisdiction, the High Court has the power to 
quash a commitment. made to this Court for trial 
unger its Ordinary Original Oriminal Jurisdiction. 
PHANINDRA Nara Mirra r. KING Emperor 469; 
36 0.48, 12 ©. W. N. 1014; 8 C. L-J: 221, - 2 
maeaea Sp 210—Commitment by 
Magistrate-—Additton of charge amply for the sake of 
commitment-—Discretion, improper ewerctse of —~Practice. 

The law gives a discretion to Magistrates, empower- 
ed to commit cases to the Sessions Court, to decide 
whether a certain case should be committed or He 
but the discretion, being judicial, must be exercis 
with care and on some proper ground. 

There is nothing in the law which compels a Ma- 
gistrate to frame that charge, which, on the most 
heinous view of the circumstances indicated -by -the 
evidence, is the gravest possible charge. 

The addition of a grave charge, without any solid 
and reasonable ground for the addition and any sup- 
port for itin the evidence, simply for the sake of 
committing the case to the Sessions, is highly im- 
proper, inasmuch as it throws on the Sessions Court 
the burden of trying cases which can well -be tried 
and disposed of by the Magistrates, 

Ifa Magistrate thinks that o cage not exclusively 
triable by the Court of Session must be committed, he 
must state his-ground in the order so as to enable the 
-High Oourt to.judge whether the committal is a sound 
exercise of the discretionary power. EMPEROR T. 
Manaan Kaan 104; 11 Bow L.R.18; 5M. L. T. 225. 
mae $2 21 5—Quashing com- 

mitment. See 8. 208 SUPRA 469 
amma 8. 221. 

A charge against an accused person under sectiong 
124A and 163A of the Indian Penal Code in respect 
of certain speeches delivered by him need not set 
forth which portions of the speeches are within the 
provisions of each of the sections. A general static. 
ment in the charge, to the-effect that in making the 
speech the accused attempted to excite disaffection 
towards Government and to promote feelings of 
enmity or hatred between classes is a good charge. 
Emperor v, Tribhuvandas, 10 Bom L. R, 801, 
referred to. In re CHIDAMBARAM Prunat, +42 ; 6 M. 


L. T. 24; 19 M. L. J. 81. 
SS. 222,.225, ill. 

(b), 537 (a)—Chaige of sedition—Irregularity 

—Failure of justice—Objection tahen late, effect of. 

A charge of sedition is defective if it does not set 
out the speoches or the passages in the speeches which 
the prosecution alleges to be seditious, but this defect 
does not vitiate the charge ; especially where nopbjec- 
tion is taken by the accused till a-very late stage in 
the proceedings and he is not misled by the omission 
and no failure of justice has béen occasioned by such 
omission, Kmpess v Anant .Purantk, 25 B. 90, 
referred to, In re SUBRAMANLA BIYAS 22; BML. T 
1; 32M. . . ` 
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———— mama 88. 225; 233, 234, 
235, 236 and 237— Penal Co® (Act XLV 
of IBI, st V4, 184A fr 198A—Merjornder of 
charges—Irr gularisy— Offences of the find kind 
' Section’ meaning of, in $s, 834, Cr. P. C—-Publica- 
tion of seduion, dic. 
The prisoner was eharged at one trial with offences 

under sections 124A and 168 A, I. P. O , ın respect of 

two newspaper articles, dated respectively the 4th and 
llth April 1908. Both offences were mentioned in 
each charge, eld. 

(1) That there was no misjoinder of charges which 
vitiated the trial. 

(2) That it was sufficient evidence of publication 
that some prosecution witnesses had received thenows- 
papers in Bombay and that the prisoner had made 
there a declaration under the Press Act. 

(8) Asin each charge the offences were mentioned 
as those punishable under sections 124A and 158A, 
the appellant had distinct notice of the charges he had 
to answer, and he could hardly have been prejudiced 
by the somewhat informal mode in which the charges 

ere drawn up The defect, if any, was no more than 

raga rroguarity, cured by the provisions of a. 225, 

r, P. O. 

(4) As the case for the Crown was that each of the 
two articles taken as a whole brought the case of the 
appellant within each of the said two sections of the 
Penal Code, no specification in the charges of any 
particular passages, in each of the articles, to bring 
the articles within the two sections was necessary. 


Per Chandavarkar, J.—As the two charges for the 
two offences, under section 124A, in respect of the 
two articles could be jomed and as the prisoner 
could be convicted of an offence under s. 158A if 
that offence was subatantiated by evidence—evon 
thongh it did not form the subject matter of the 
charge, the addition of offences under the latter soc- 
tion to the offences under the formerseotion was not 
illegal. oe 

Tho offence under a. 124A of the Penal Code 
is not an offence of the same kind as an offence under 
a. 153A. of the Code. 

Where an accused person is alleged to have done 
two or more acts, each of which may fall within the 
‘definition bf an offence under one or another section of 
the Penal Code, the seotion or sections in either cage 
being the same, the joinder of the charges under those 
sections is not illegal. Substantially the acts amount in 
such a case to offences punishable under the same 
sections of the Penal Oode and, therefore, they are 
offences of the same kind. 

Per Heaton, J—Section 284, Cr. P. O., does not say 
that at most a trial must be hmited to three charges : 
it says that it must be hmited to three offences of the 
same kind. The word ‘section’ in the second clause 
of 8. 284 may be read as singular or plural. Thereforo, 
an offence is not excluded from the operation of s. 284, 
because ıt is made the subject of more than one 
charge. ` 

Chargjng one act or series of acts under more than 
one section of the Penal Code is expressly provided for 
in sections 235 (cl.2) and 236, Cr. P. O., and s. 71, 
I. P. @. Therefore, an offence may be charged twice over 
under two different sections, thongh the sentence to be 
imposed cannot be increased That principal is not 
offended by tring together separate offences for each 
of which there ig more than one charge. 
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The offgnces under sections 1244 and 188A, as 
charged in this case, were*punishable under the same 
sections of the Penal Code, and were, therefore, offences 
of tho salao kind, Karpgzor v, TRIBHOYANDAS, 641 ; 
88 B. 77; 10 Bou. L R. 801. 


1 SS. 225, Ill. (b)— 
Defective charge—-Objection taken late, effect of. 
Sees 222 Supra 22 


———- +. $$. 233, 239—VJoinder 
of charges—~Penal Uode (Act XLV of 1860), s8. 226 
and 879 ue and Theft 


Charges of theft and resoning an offender cannot 
be tmed together; and when there has been one 
trial in refpect of both the offences, the cage ia within 
the purview of Subrahmama Ayyar’s case, 25 M. 61; 
L RB, 281. A 257, and a new trial must be directed. 
TILAKDHARI Manon t. LALI SINGH 69 


ss. 233, 234, 235, 
236 and 237—Misjoinder of charges. See 
s, 225 SUPRA 64I 


$8. 233, 234—Pro- 

Perty stulen from iwo diferent persons at two differ- 

ent times—Possession of stolen property-—Joint trial. 

One trial for two offences, for having been found ın 
possession of stolen property belonging to two differ- 
ent persons and stolen at two different times, is 
illegal and without jurisdiction. 

Subramamea Iyer v. King-Emperor, 25 M. 61, 6 C. 
W. N. 866 (P. O.) and Nanda Kumar v. Emperor, 11 
0. W N 1128, followed. 

Manu Miya v. Emp'esa, 9 O. 871, not followed. ALI 
MAHONED v, KMPRROR, 335; 13 0. W. N. 418. 


—— Sa 235—Acts forming 
part of the same transacbron—Offenre: of theft, iniimi- 
dation and being members of unlawful assembly com- 
mitted on one day, and sntimidation and unlawful 
assembly commiltid on the following day—One trial 

—Legalsty, ‘ 

Where the acoused committed theft of sheep and 
on being remonstrated by the owner threatened him 
with foree, drove him into his house and confined him 
thero till late at night, and on the next morning 
wont again to his house and renewed the threat and 
intimidation 

Held, that the above acts formed part of the same 
transaction ‘within the meaning of section 285, 
Criminal Procedure Code, and need not be tried 
separately. PEDDA Venoata REDDY o. Euprror, 682 


— Sa 237—Churge of 
criminal breach af trust—Conviction for cheating, 
avhethe? sustamabdle, 

The acoused was charged with criminal breach of 
trust under section 406, I.P.0.,in respect of an amount 
deposted with him by complainant as security for 
the due discharge of his duties as accnsed’s travelling 
agent. The Magistrate found that accused misappro- 
priated the security money and convicted him both 
under sections 406 and 420, Indian Penal Code 

Held, that the conviction for the offence of cheat- 
ing, to which the accused was not called on to plead 
and for which the defence evidence would have been 
different, was illegal. In re BuBRAMANAYA AIYAR 


86 
S$, 239. See CaP. 0,, 
69 
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-e ss. 250, 422—0Order 
directing complfinant to pay compensation Appeal 
by complainant—Notice of appeal to accused. 

In cases of appeal under section 250, @riminal 
Procedure Code, against an order directing “the pay- 
ment of compensation by complainant it is demrable 
that notice of an appeal by complainant should be 
given to the aconsed But as s. 422 of the Code 
does not make such notice necessary, the High Court 
will not interfere in revision on the ground of want 
of notice, unless there is some illegality in the order 
of the lower Oourt. Emperor v. Palaniappayelan, 29 M. 
187, referred to. AHBAKKAGARI NAGI Rador v, BAs- 
appa, 79; 5 M. L. T. 262, 19 M. L. J. 189. 


c Ba 260—Sumfiary trial 
—Juriediction—Complaint and examutatior of com- 
plainan’, 

The jursdiction of a Magistrate to try a case sum- 
marily does not depend on the complaint alone, but on 
the complaint and the examination of the complainant 
taken together. Bishu Sharh v. Saber Molah, 29 O. 
409, referred to. FANINDRA NATH ORATTERJI V. KING- 
Eurreror, 519; 86C. 67. 











S. 2G2Z—Accused putting 
in papers through prosecution witnesses in cross- 
examination— What amoxntsto “ adducing any ert- 
dencs”—Pr srouture right uf reply—lcoused’s loss 
of right to the last word, 

Nothing which the accused can fairly get into his 
own advantage by the legitimate employment of 
cross-examination, while the case isin the hands of 
the prosecution, deprives him of his right to the last 
word, and his mere putting in papers through a 
witness for the prosecution, in the course of ordinary 
cross-examination, is not “ adducing any evidence,” 
within the meaning of s. 202 and does not give the 
prosecution the right of reply. Hurry Charan Chucher- 
butty v. Emperor, 10 O 140, Emperor v. Bhuro, 
8 Cr. L.J. 216,18 L R. (Orim.) 91, referred to. 
Emperor v. Bhaskar B. Bhopatkar, 8 Bou L. R. 431; 
80 B. 421; 4 Or. L.J. 1, not approved EMPEROR i. 
ABDULALI, 280; 11 Box, L R. 177. 
8S. 292, 298—Charge 

to Jury—-Uonfessior of accused implicating himself 

and co-accused—Absence of direction that confession 
should be corroborated —Misdirection. 

Where a Sessions Judge charged the jury as fol- 
lows — It is a rulo of law that where a person con- 
fosses a crime and implicates himself, 1f ho imph.- 
cates the persons who have been tried along with him 
to the samb extent as he implicates himself, then 1? 
you accept his statement as being true and voluntari- 
ly given as against himself, you can safely arrept it as 
true as against the other persons”: 

Held, that as the Judge did not caution the Jury 
that such confession shonld be corroborated before it 
could be accepted, it amounted to a misdirection. 

TM. HU R App. 15, Reg v. Hulagu,1 M 163, 





Empress v. Ashootosh Chuckerbutty, 4 C. 488 (F. By 
` 86 ` 


referred to. In re GIDDIGADU 
SS. 297, 298—-Charge 
to Jury—Misdirection—Judge defining deoity as 
robbery committed by more than fiva persons 
Where a Sessions Judge, ina trial for dacoity, in 
the course of his summing to the jury, told them 
that dacoity is robbery committed by mura than five 
persons, instead of saying thatit was robbery com- 
mitted by five or more persons: Hd, that it was a 
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misdirection, btt as it did not projudice the accused, 
but wps favéurable to them, their conviction not 
liatfe to be quashed*on that ground. SINNA TEVAN v. 
EMPRROR 546 


S. 297—w#ailure of Judge 
to insiruct jury about the meagreetidentrary value of 
accused's confession against co-accused——Misdtrection. 
Where, in a Sessions trial, the Judge failed toinstract 

the jury that the confession of an acoused person was 
no evidence against his co-aconsed: Held, that it 
amounted to a misdirection. KUPPAN t. Farpxnon, 547 


m Sa 298-—Chargo to jury 
~—Judge defining dacoity as robbery committed b 
more than five persons, See s. 207 SUPRA 546 
8. 298-—Oharge to jury 
-~Misdirection. See s. 292 Supra 67 


8. 339 (3)—Sanction of 
Ligh Comit, how to be obtatned. 
If the sanction of the High Court is desired under 
s. 839 (8), there should bo a motion on behalf of the 
Crown Queen-Empress v. Manek Chandra Sarkar, 
240, 49, followed. Knunni Lan v. MADAN Monay 
Lat, 208, 6 A. L. J. 239. 














S. 340—-Vakalainama— 
Practice—Procedure—Memorandum of appearance, 
If a Pleader, representing n party in any criminal 

proceeding, does not file in Oonrta Vakalat from 

his chont ho shall be required to idle a memorandum 
of appearance contaming a declarat.cn that he has 
been duly instructed to appear for the party whom 
he represents. Even thatis not necessary where the 
party is present ın person along with his Vakil. In re 
ATUNIBAMA REDDI 546 











S. 347—Commitment to 
Sessions without examination of defence witnesses. 
See Cr. P. O., s. 208 469 


S. 350—Scope of the sec- 
tion—— Case withdrawn from one Magistrate and trans- 
ferred to another— Whether accused entitled to claim 
se-hearing of evidence-—‘ Register case,’ transfer of— 
Warrant case—Whether failure to ve-hear evidence 
prepudtctal to accused. 

The provisions of section 850 of the Code of Crimi- , 
nal Procedure are appheable to cases in which -the 
caso under enquiry or trial 18 withdrawn from one 
Magistrate, who, therefore, ceases to exercise jurisdic- 
tion therein, and 18 transferred to another Magis- 
trate. In such a case the accused is not entitled to a 
re-hearing of the evidence. The Deputy Legal Re. 
amembrancer v. Upendra Kumar Ghose, 12 0, W. N 140; 
6 Cr L J. 484; Mohesh Chandra Saha v. Emperor, 85 
C 467; 7 Cr. L J. 220, followed. 

The transfer from one Magistrate to another of a 
‘register’ caso or preliminary enquiry into the accu.’ 
sation of an offence triable exclusively by the Court 
of Session is not provided for by proviso (a) to sec- 
hon 860, Criminal Procedure Code. 

Even if such a ‘register’ case is treated as s 
‘warrant’ case the accused is not prejudicedsby the 
failure to re-hear evidence as he is at liberty, after 
the framing of the charge, to re-call the prosecution 
witnesses for cross-examination. PALANIANDY G8UN- 
DEN +. Ruprror, 54; 6 M. L. T. 215. 
akh naa Se 350. -Proceedings 











under s. 3°0—Transfer of Magistra Successor 
taking up case, See Cx. P.O, 8. 4 GK) 336: 
hd 
b 


© 
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oe ara S. 364 — Confession taken. 
before Magistrate of Native State and fecordgl b 

his reader. See Or. P.C.,8 164 i 
— Sa 367 —Cifirge to Jury, 

heads of, how and when to be written out—Mia- 

direction, Sess. 162 SUPRA 970 

a S. 369, 434, 439— 

Appeal—Revision—Judgment of Single Judge of Chief 

Court in original criminal case not open to revision 

by himself, or Division or Full Bench 

Noither a Division Bench nor a Full Bench of the 
Chief Court, Punjab, has power to revise, either on 
appeal or revision, the judgment of a Single Judge of 
that Oourt exercising original jurisdiction, Hmperor v, 
Kullu, 27 A. 92; Queen- impress v. For, 10 B. 176 and 
Ia ra Abdool| Sobhan, BO. 68, referred to 

Even a Judge of the High Court cannot himself, 
revise his own judgment. In re Gibbons, 14 O. 42, 
followed Hate rt. Exrgror, 506; 1 P. R., 1909, Un. 


P. W. R. 1909. Og. 

—— m S. 42 1 Appeal, hearing 
oj—Practice in mofussil—Reasonable opportunity of 
being heard. 

Oriminal appeals which are supported by a pleader, 
are in practice in the mofusmi admitted without any 
hearing except on the question of bail, the only cases 
which are usually dealt with under section-421 of the 
Criminal Procedure Code being jail appeals. 

Therefore, where a pleader was called upon to 
support a Criminal appeal the very moment that he 
filed it: H-ld, that he did not have æ reasonable op- 
portunity of being heard in support of theappeal within 
the meaning of section 421, Oriminal Procedure Code, 
and that the order summarily rejecting the appeal 
should be set aside. 4 

If the Court desires to hear a Oriminal appeal 
under section 421 before admitting it, a week’s notice 
should be given to the appellant's pleader. RAMTOHAL 
Dusapu r. Burenor, 868 ; 36 C. 385,18 C. W. N. 


834. 
—— — §. 422, 
s. 250 











See Ce P O, 
79 





S. 434 —Power of Chief 
Court, Punjab, to revise judgment of Single Judge. 
See a 869 SuPRA 506 
tanggai 8. 435-—Power of High 
Court to revise proceedings under Ch. XII of the 
Oode. See sg. 145 SUPRA 762 
—— c 89, 436, 437, 438, 
439—Power of District Magistrate to order further 
enquiry by same or another Magistrate tn cases of 
amproper orders of discharge-—“ Inquiry,” whether 
at sncludes or excludes “trial ”—-Revisional Juris- 
diction of District Magistrates and Sessions Judges— 
Difference of opynion between District Magistrate 
and trying Magistrate as to apmeciation of evi- 
dence—Misapprecsation of evidence, whether a good 
ground for interference in revision under 8. 437— 

Scope of s8. 436 to 489 explained and discussed, 

Held, by the Full Bench, Sankaran Nair, J, dta- 
senting :— 

(1) that it is competent to a District Magistrate 
or Sessions Judge, in the exercise of their revisional 
powem under section 437, Oriminal Procedure Code, 
to set aside orders of discharge of acoused persons by 
Subordinate Magistrates, on the ground of misap- 
preciation of evdence, and their powers under that 
section are not limited to defects of jurisdiction or 
procedure or mistakes of law, In such cases it ig 

LA 
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competent to the Distrjpt Magisttato or Scasions 
Judge to& direct further enquiry to be made by 
the Subprdinate Magistrate. The powers of mtor- 
ference of the High Oourt, Sessions Judge and 
District Magistrate are co-extensive under soction 
487, Criminal Procedure Code. i 

(2) that a Sessions Judge or District Magistrate 
cannot, when in his opimon a Magistrate is wrong in 
discharging an accused and a prima facie caso is made 
out against the accused, himself frame charge or 
order the Magistrate to framo charge or try the 
accused. Ufider the second part of section 437 
the District Magistrate might make further onqury 
himsolf ang frame charge in the course of it 

(3) that a Sessions Judge or District Magistrate, 
while acting under section 437, Oriminal Procedure 
Code, is not bound to refer the case to the High 
Court in a casegof difference of opmion due to mere 
appreciation of evidence between himsclf and the 
Subordinate Magistrate, but may order a re-con- 
sideration of the same evidence by the latter 

Jndgment of Wilson, J,in Hani Dass Banyal v. 
Saritullah, 15 O. 608, dissented from. 

Queen-Empress v. Balasmmnatambi, 14M 334, (F. B) 
and Criminal Revision No. 271 of 1908, followed. 

(4) A District Magistrate or Sessions Judge has 
power, while acting under s. 487, Crimimal Pro- 
cedure Code, to order further enquiry by a Magis- 
trate, other than the Magistrate who made the first 
enquiry, and the Magistrate ordered to make further 
inquiry may take evidence de novo, 1f necossary 

Per Sankaran Nair, J---Contrs on all the above 
pointa. In re NARAYANABWAMY Nait. 228; 6 M. 


L. T 280; 19 M. L. J .157. 
S. 437--See s. 486 


BUPRA 228 
S. 437—Further enquiry, 











Statement of grounds 

It ia the duty of a Seasions Judge, before dircoting 
a further enquiry as regards an accused person, to 
peruse the evidence and state what the grounds are 
which induce hım to direct a further enquiry. 
ABINASH Onanpra v. Expznon. 415; 13 0. W.N 76. 
—~—— $8. 437, 438- Powers 

of Revision by District Magistrates—Misappreciation 

of eridence—Porer of Commuittal, 

The District Magistrates have the power, in re- 
vising orders of discharge of acoused persons by Sub- 
ordinate Courts, to go into ovidence and commit the 
accused for trial, Von tipr Coinna SUBBI Ruppy r. 
Soarupe. 








6 
—— 8, 437—Dotrict Maps- 
trate ordering further enquiry without notwe to 
accused-—Order omuting to give reason for further 
enquiry—Illegal ity. ` 

Though it is not obligatory on a District Magistrate 
to issue notico before directing a further enqmry 
under section 437, Or P. O, such notico should 
ordinarily bo issued before any order prejuticial to 
the accused is passed. 

Jn passing an order under section 487, a District 
Magistrate should give sufficient reasons to show 
that the order is a proper one 

Wahed Alı v Emperor, 32 O. 1080, In re Ruamani 
Bhogual, 6 Bom. L. R 479, referred to Sanwat v. 
Direcoanp. 938; 38 L.B.7 
8.438, Ses. 436 Supra 

228 
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—e « 439—Reviaon—Par- 

dah womin—Vexitious complaint--Powere of High 

Court to interfere tn pending canes . 

The High Courts rarely interfere in yeapect of 
pending criminal cases, but where a case ig prema 
facie vexations, an interference is clearly required 
to prevent an abuse of such right as the complamant 
may have to an action in the Oriminal Courts 
Musammit Kiera Devi v. Expsror, 93, 1 P. W. B. 














1909, OR. 
neman — 81 439. See Cr P.O, 
s. 195 . 
e aieea 8. 439, See CR, P. O., 8. 
195 6 3 
aa ka S. 439), See Cr, P. O., 8. 
198 99 
eean aa 8. 439—Power of High 
Court to revise an order proclaimang touts. See 
LEGAL PRAOTITIONKRS Act, 8, 86 143 


— aana Bg 439—Fatradition Act 
(AV of 1998), 8. 7--Pouer of Political Agext—In- 
competency of Chief Court to interfere—Reiision, 

The Chicf Court has no power to interfere in re- 
spect of a warrant issued by a Political Agent of a 
Native State under Section 7 of Aot XV of 1908, on 
the grounds either (1) that there is no prima facte 
caso against the petitioner, or (2) that the circum- 
stances, under which that officer was originally moved 
did not justify him to exercise his power under the 
said section. Giyan Cumann r. Exprnorn, 198; 3 


P. È 1908, Or. 
— S. 439. Jee s. 486 Bursa 
28 
—— S, 439—High Court's 


power to interfere with an order sanctidning prose- 
cution. See On. P C., 8 622 569 


S. 439 (4), (5)—Order 
of acquittal— Power of Righ Court to revise-—-Reviston. 
The rovisionary power granted by s. 439 of the Oode 

of Criminal Procedure, though extremely wide, con- 

stitutes an extraordinary jurisdiction, to be exercised 
only in exceptional cases and as a last resort, after all 
other available remedies have been exhausted, It is 
essentially a discretionary power of control, not to be 
crystallized by action under hard and fast rules, but 
to be left free and untrammelled to the emgencies of 

each case. Keshab Chander Roy v. Akhu Metey, 22 0. 

998; Emperor Bankatram Lachwam, 28 B. 583, relied 

npon. 

The High Court has power to revise an order of ac- 
quittal, otherwise than at the instance of the Local 
Government, having a nght of appeal against it, but 
it will ordinarily refuse to exercise that power, be- 
canso every such order is appealable. 

Queen-Empress v. Ala Fakah, 6 A. 484; Sukho v. 
Durga Prasad, 2 A. 448; Thandavan v. Peranna, 
14 M. 363; The Municipal Committee of Dacca v. 
Hingoo Raj, 80. 895 ; Heerabat v. Fs amji Bhikaji, 15 B. 
849 ; In the matter of Shetkh Armr-ud-din, 24 A. 346; 
Emperor v Madar Baksh, 26 A. 128; Qayyam Aly v. 
Fayaz Ali, 27 A. 359 ; Queen-Hmpress v. Basant Lal, 27 
C. 820, referred to. 

A re-trial can only be ordered ın cases of acquittals 
in which the tral has been radically and incurably 
defective. 

Empress v. Barju, 6 O. P. L. R. 16, followed. 

Queen-Empress v, Baluant, 9 A. 184, referred to. 
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The High Qourt has no power to order the re-trial of 
a pafon, who has bgen acquitted, except on theground 
thaf the trial has been illegal, or so radically or inour- 
ably irregular, as in fact to have occasioned a failure 
of justice. . 

Upon a proper interpretation 06 5. 438 (4), Or. P. O., 
a High Court, acting as a Court of Revision, is not 
competent to question an order of acquittal upon the 
merits thereof, or on the ground that it takes a differ- 
ent view of the facts or of the law applicable thereto. 
BINDA PRASHAD v. RiPusuDAN, 238 ; BN. L. B. 4. 


aaa 8. 439—Revision—Judg- 
ment of single Judge with jury ewercising original 
criminal jurisdiction—Priaver of Chief Court to revise 
such judgment. 

No application for revision under s. 489, Or. P. C., 
lies to the Chief Court in a case where the applicant 
has been convicted and sentenced at a trial held by a 
single Judge of the Chief Court witha jary im the 
exercise of the Court’s original criminal jurisdiction. 


Hale v. Emperor, 1 P, R. 1909, Cr , (1909), 1 Ind. Cas. 
506; 6 P. W.B. 1909, Or, Inre Gibbons, 140. 499 
followed. Preas r. EMPEROR, 747;4P. R 1908 Cr; 
10 P. W. R. 1909, Cr; 41 P.L RB, 1909. 


S. 439—Power of Chief 
Court, Panjab, to revise judgment of Single Judge. 
See a. 369 SUPRA 506 














S. 443—Enropean British 

Subject— Enquire into or try any Charge” appli- 

cable to case under seo. 107, See s. 167, Cx. P. O 
7 


37 


S. 476. See Cr. P.O, 
203 





8.4 (m) 


nd 





S. 476—Offences com- 
mitted before Courts passing decrees—Oommitment 
order by executing Court. See Cr. P. On 866 
3 


$3.476, 195—Pre- 
ceedings under 3. 470, when to be taken—Delay sa 
initiation of proceedings. 

Held, by the Full Bench, Miller, J. dissenting—that 
the power conferred by section 476, Criming] 
dure Code, can be exercised by the Court only it the 
course of the judicial proceeding or at 1/8 conclusion, 
or so immediately thereafter as to make it really the 
continuation of the same procecdimg in the course 
of which tho offence was committed or brought to its 
notice, Ltuhinadulla Suhib v. Emperor, 81 M. 140, 
followed. In re Lakyhnaidas Lalji, 10 Bom. L R: 28; 
32 B 184, dissented from. 

Por Miller, J,—There is nothing in the procedure 
prescribed by section 476 incompatible with the 
commencement of an action by the Court after the close 
of the proceeding in the course of which an offence 18 
committed or disclosed. 

Per Pinhey, J.-The Court must commence to take 
action under the Code promptly. The final order may 
possibly be delayed by necessary enquiries Mr some 
time, 

Obiter dicta (Per Sankaran Nair, J.). 

A. Court may grant sanction under s. 198, Cr. P. C, 
at any time and to any person whom it considers fit 
and who is entitled to proceed under g 190, Or. P. O 
An order under s. 476 is a judicial proceeding and not 
a compleint under s. 195, e. 





TOCO-« 
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An otier passed under s. 476, atleast by a diig or 
Criminal Court, may be set aside by the @Lligh Oourt. 
AIYAKANNU PILLAI t. Exprron, 597; 19 M. L. J. 
42, 4M. L. T. 404, 

e Sa 476—Offenos com- 
mitted in suit before Assistant Collector—Prosecu- 
tion directed by District a ada 


See s. 195 Burra 2 
— c S. 476—Offence—Com- 
mitted before Munsif—Prosecution ordered by 
District Judgo--Jurisdiotion. See 8 195 E 
c 8. 478-—Offences com- 
mitted before Courts passing decrees--Commitment 
order by executing Court. See Or. P, C., "ahs 


- S. 480—Contempt— 
Walking with creaking shoes near the Court room. 

A Court can punish a person under section 480, 
Oriminal Procedure- Code, only ın respect of the 
q@ffences enumerated therein. 

The mero fact that a person walked with orcaking 
shoes on his feet near the Court room is not a wilful 
act of contempt so as to be punishable under the 
cee In 1e DAVALURI ViRAYYA, 560; 5M. L. T. 








ES 








s. 488 (4) and 
(5)—Maintenance of wife—“ Living m adultery” — 
Giting birth to sllegttimate child, effect of. 

The mere fact that awoman, in whose favour nn or- 
der for a maintenance allowance has been passed, has 
given birth to an illegitimate child is not sufficient to 
establish that she has been “ living in adultery ”, for 
tho purposes of sub-section (5), section 488 of the Cri- 
minal Procedure Code. Thewords “lvingin adultery” 
mean following a course of adulterous conduct more 
or less continuous. A single act of adultery cannot 
by itself amount to “living in adultery,’ and several 
such acts, if isolated, do not necessarily come within 
the meaning of that term. 

Ohaku v. Ishvar,8 B. H.C. 124; Appalamma vy. 
Yellayya, 20 M. 470, Kallu v. Kaunsilia, 26 A. 326 ; 

*Atch v Mahalakshmi, 80 M 832, relied upon. 
Obiter Dictum 
A single act of adultery may be a sufficient reason 

for refusing maintenance whon applied for by the 

wife. 

Ponnayee v. Periya, 31 M. 185, referred to. PAIKI 
e. Visnvanats, BOI ; 5M. L. T.19 
— Oo S. 491--Habeas 

Corpus-—Uustody of infant childron—Muham- 

madan Law. See MUHAMMADAN Law 309 


—ss. 497, 498—Bail, 
considerations for granting—Huidence implicating 
accused—Hinglish decisions not safe guide. 

The decisions of English Courts are not necessarily 
a safe guide in interpreting sections of the Indian 
Code rejating to the grant of bail. 

In exercising discretion under sec 408 of the Orimi- 
nal Procedure Code, the High Court should not confine 
its attention only to the question whether the prisoner 
is or is not likely to abscond, as there may be other 
circumstances also which may affeut the question of 
granting bail ®© accused persons who are alleged to 
have committed crimes of a grave nature. 

If a person is accused of a non-bailable offence, then, 
unless the Magistrat8 considers that there are no res- 
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sonable grounds for believing him to bo guilty, ho 
must refgse bail, no matter how certain he may be 
that the acoused will appear to stand his trial. 

It is the right of an accused person to demand that 
the charge against him should be tried withont any 
unreasonable delay, and such delay will dispose tho 
High Court to grant bail 

Where a police-officer of superior rank swears that 
he has evidence which implicates the accused, it is 
sufficient to raise a suspicion that the accused may 
have committed an offence NARENDRA Lan Kuan ¢. 
Expgron, 738, 18 0. W. N. 43. 


s SS. 497 and 498 
Te grant of—Questions for consideration of 
curt. 


Held, by Mjtra, J., (Cowe, J., dissentyng).—An 
aconsed may ordinarily be released on substantial 
bail until reasonable grounds are made out for 
presuming his guilt. Another consideration is whother 
there are any grounds for supposing that the acoused 
if released on bail would abscond. But if after the 
granting of bail, it appears subsequently on the pro- 
duction of further evidence that a case has been made 
out against the accused, ıt is competent for the 
Magistrate to direct the accused to surrender. 

Johur Mull, In re, 10 ©. W. N. 1098, followed 

The detention of an accused under tral is not 
intended to be penal, but its object is to secure attend- 
ance Tho seriousness of an alleged offence and some 
evidence of its perpetration by the accused would 
justify detention. 

Whether there are reasonable grounds for believing 
that the accused is guilty, is a question which must be 
decided judicially, that ia to say, there should be 
some tangible evidence on which if unrebutted the 
Court might come to the conclusion that accused 
might be convicted. 

If after a remand evidence of an incriminating 
character is not adduced and if the prosecution had 
already sufficient time to adduce such evidence, the 
Court would reasonably come to the conclumon that 
such evidenco was not forthcoming at the time. Ib 
should then under sub-section (2) of section 497 of 
tho Criminal Procedure Code relcase the accused on 
bail whatever be the nature of the offence, though tho 
preliminary enquiry should proceed. 

Mamkam v. The Queen, 6 M. 68, followed JAMINI 
Mortier v. Experor, 910; 13 C. W N. 51; 36 

i, 174, 











S. 498. Sese s, 497 

SUPRA 738, 910 
SRA S 517. See ABKARI ACT 
8 29 (n) 79 


Ss. 5 17—Order for di8- 
posal of property -—- Discretion, 
Section 517 of the Criminal Procedure Code invests 
a Criminal Oourt with a discretionary power, and it is 
a rulo of law that such powor must be oxercised 
judicially, że, according to sound principles of law 
and not in an arbitrary manner But what that 
means 18 not that the order is in the opinion .of the 
higher tribunal of revision an improper one, which it 
svould not have passod, but that having regard to the 
materials before the Court exercising the discretion 
that discretion was exercised in a legal manner. 
Inve BaDAsHIV NARAYAN VALKAR, 103; 11 Bow. L. R. 
16. 
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Criminal Procedure Code—concld. 
ss. 517 and 522— 


Forcible dispossessun of complarnant—Pepal Cole 

(Act XLV of 1860), 8. 323, conrvotion, if acoused 

under—Ligh Courts power to raterfere with order 

under «, 522, Cr P. Code—Rerision, 

Whero the petitioner’s case, in which he charged the 
opposite party with having forcibly dispossessed him 
of a bungalow and its contents, was found to be true 
and tho opposite party was convicted under s. 323, 
I P. C, for having forcibly dispossessed him of both: 

/feld, that it was the duty of the Magistrate to pass 
‘orders under ss. 622 and 617, Or. P. C., directing re- 
storation to the petitioner of the bungalow and its 
contents : . 

The High Court has full power to interfere in 
revision with an order under sec. 522, passed by 
a Magistrato. 

Manki v. Bhagpwanti, 27 A. 426, folidwed ; and Ram 
Chandra v. Nobir, 25 O, 680, and Rodger v, Comptoir, 
(1871) L R. 3 P. C 465, roforred to. SHBIKH AHMED 
ALI t Kygnoo Kuan, 202; 13 0. W. N. 77; 36 O. 44 
—— m S, 522; Seas. 517 Supra 

201 





—————_—___—___—-. S, 428—Transfer of case 
—Omission to record reasons for transfer—Irreqularity 

—Magisirate, tranvferring to his own file. 

The omission of a Mapistrate, transferring a case 
under sec. 628, Criminal Procedure Code, to record his 
reasons for doing so is only an irregularity and is not 
a sufficient ground for setting aside the order of 
transfor unless it is shown to have projudiced a party 
to the proceedings. In re Susar LAZAR TENERS 


— S. 528—Transfer of case 
after prosecution witnesses were ewaminsd—Notice to 
accused before transfer. 

Thoro may be cases in which the want of notice 
should not be made @ ground for setting aside an 
order of transfer under section 528, Oriminal Procedure 
Code, but where a transfer is ordered after all the 
witnesses for the prosecution have been examined, 
itia only right that notico should be given to -the 
accused and ho should be heard before passing the 
final order of transfer. 

Imperatrix v, Badashu, 22 B 549, Teacotta Shekdar 
v. Ameer Hajee Hafis Parkar, 8 C. 398, Ayodheya Lal v. 
Payag Naran, 7 O. W. N. 114, Umrao Singh v. 
Fakir Chand, 3 A. 749, (Urimainal Revision Case No. 426 
of 1900, and Oriminal Miscellaneous Petition No 187 
of 1908, Weir's Omminal Rulings, . Volume IT, es 
691 and 692), referred to. Inre MIAN SAHIB 9 
S. 529—Transfer of case 
under s 145 by Subordinate Megistrate—Defeot not 
cured under s 529, Sees. 144 SUPRA 17 

—— gs. 533—Confession made 
before Magistrate of Native State and recorded by 
jus reader—Irrogularity See Cr. P. O., 8. ve) 


S. 537 (a)—Irregularity 
of Justice. See sg. 35 

















not occasioning failure 
Supra 
— S. 537 (a)—Defective 
Chargo—Effect of taking objection aba late stage. 
See g 222 SUPRA 2 
——— 5, 545 (1)(b)—Compen- 
gation to widow of person killed See P.O., 8.34814 
AES sch. V. No. ia i; 
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Custom—Adoption of daughter's 
Dhillon Jats of Hoshiarpur Dutrict--Buyrden of 
Proof—OCiel Praeedure Code (Act XIV of 1889), 88, 
13, 48, 400—Guardian and minor-—Neglect of guar- 
dian to properly conduct suit on behalf of minor— 
Ahsconduct in entering sto a Manifestly unfair 
compromsse—Second sust by sate minor not barred — 
Neglect of duty of Court ti protect minors mterest 
under section 462, C. P. 0, 

Ina suit the parties to whioh were Dhillon Jats 
of tho Hoshiarpur District, the plaintiff claimed to 
succeed to the estate of one E. as daughter's son and 
also as his appointed heir by virtue of a registered 
deed of adoption. The factum of adoption was not 
disputed. The legality of the adoption was, how- 
ever, contested by the collaterals. 


A previous suit was instituted on behalf of the minor 
by his natural father K. 8. in which 8 portion of the 
property of the deceased was omitted from the claim. 
That suit was compromised by K. S. on behalf of the 
minor under which K 8. himself was to takeover some 
land of comparatively little value, being burdened with 
occupancy rights, and the plaintiff was to get oni 
part of the house property in return of which the 
plaintiff was to discharge a separate mortgage debt 
for the benefit of the collaterals. There was modical 
evidence to the effect that K 8 was insane on account 
of an injury received by him on the head at the time 
of the institution of that suit. 


SON 


On his attaining majority, the minor brought tho 
present suit claiming the whole of the property of tho 
deceased K. 


It was- pleaded that the auit was barred undor sec- 
tions 18 and 43, C, P. O., 1882. Held :— 

(1) That according to custom the adoption of a 
daughter’s son by Jats of the Hoshiarpur 
District is valid. 

(2) That, although under the Full Benoh Ruling 
50 P. R. 1898, the onus of proving the 
vahdity of the adoption rests primarily on 
the person affirming the same, still in the case 
of Jats of the Hoshiarpur District the onus 
is shifted to the other side by reasan.@f the 
entry in the Riwaj-t-am and the various de- 
cisions onthe point. Theré was no reason to 
suppose that the oustom would vary for any 
particular section of the Jats. Ralla v Bud- 
ha, 50 P. R. 1893, (F. B), not applied 


(3) That the earlier suit was misconducted from 
the start by K. 8. who was incapable of pro- 
perly representing the minor’s interest even 
at the time of its institution; that there 
was complete neglect of its plain duty by the 
Court which permitted the suit to be dis- 
missed on an obviously improper compromise; 
and that no steps in the suit can be treated 
as taken in good faith. 


(4) That a minor’s rights cannot be destroyed 
under soction 13 or section 43, O, P.O., 1882, 
by reason of a suit in which there were 
glaring laches on the part of his next fend, 
especially when those laches were caused by 
his physical incapacity. Buta v. Faw Baksh, 
76 P. R. 1893, not applied. Jawana Sine 
v, Janar Sinexr. 400;34 P. W. R. 
1909. Š 
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Custom—Alienation “by* Muhammadan 
Kashmiris of Mauza Panjorian in District Gyjrat— 
Whether governed by agricuttural custom—®nus 
proband: é 
Muhammadan Kashmiris of A/aus1 Panjorian, in 

District Gujrat, although they live largely by agricul- 

ture, are not, m m@tors of alienation governed by 

the custom of the agnoulturists among whom they 
dwell. 


The onus of proving that sucha custom obtains 
among the Kashmiris of Panjorian is on the person 
who asserts its exstence. KHUDA BAKSH, ©. IMAM 
DIN, 403; 17 P. R. 1909 ; 16 P. W. R. 1909. 


Will—Bequest of ancestral 
property Ly sinless Chima Jit of Rarcalpsrds District 
m favour of distant collateral_—Aear agnate’s right 
to object—Onus proband), 

Among Chima Jats of Rawalpindi District no 








` 


custom has been shown to exist whereby a sonless. 


male proprietor ıs allowed to bequeath his ancestral 
property to a distant collateral without the consent 
et his near agnates. 

In the case of Jats, the burden of proving the 
validity of a will bequeathing ancestral property les 
on the devisees.—Gujyar y Sham as, 107 P. R 1887, 
FB ; Ramji Lily. Tey Ram, 73 P.B 1895. F. B., 
appled. Hussan v Jakana, 71 P. R. 1904, explained 
and not apphed. Kars r. Ata Din, 467; 4 P. B. 
1909 ; 40 P. W. R 1909. 





Chimbas of mauza Bhama 
Kalan, Lahore District--Occupancy rights, alienation 
of, successfully challenged by Landlord— Reversioner’s 
right to contest such alienation—Gift to daughter’s 
son, validity of —Burden of proof. 


A reversioner of an occupancy tenant is possessed of 


an independent interest, which, when he is the next 
heir, may entitle him by custom to question an aliens- 
tion by the occupancy tenant and to sue for protect- 
ing his reversionary interest. 

Karam Din v., Sharaf Din, 89 P. R. 1898, F. B. 
followed. 

Mukarrab vy Fatta, 88 P. R. 1895, Gulab v. Musam- 
mat Jioni, 49 P R.1899, Puran Chand v. Mahesha, 69 

* P. Qwh00, Hari Chand v. Dheru, 12 P. R. 1904, Fass 
v. Ditta, 115 P. R. 1901, referred to. 

A reversioner is not debarred from suing to protect 
his reversionary interest against an alienation of 
oceupancy right merely because such alienation has 
also been successfully challenged by the landlord as 
an invalid ahonation. The decree passed im favour 
of the landlord cannot affect the future succession of 
the occupancy holding. On the death of the ahenor, 
the landlord would not be competent to step in and 
claim the holding, if there exists a revermoner who 
is entitled to succeed under s. 69 of the Tenancy Act. 

Ohimbas of manusa Bhama Aalan, who have for 
generations followed agriculture and have been 
dependent on that occupation as the sole source of 
sustenance, are governed by the general rales of 
agricuftural custom, in matters relating to the aliena- 
tion of landed ancestral property Consequently, 8 
gif, to a daughter’s son is invalid among theso 
Ohimbas. 

“Kaka v. Ranjit Singh, 61 P. R. 1901, Ram Mal v. 
Musammat Miran, 30P.B 1896, Per Bakhsh v. Musam. 
mat Amar Bibi, 17 P. R. 1885, Rajada v, Lehnu, 96 
P.R 1905, Sher Muhammad v. Fatteh Din, 6 P. R. 1902, 
Kasim v, Hasham, 89 P. R. 1906, referred to. 
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Jowahir Singh v Yagub Shah, B P. B. 1906, Atar 
Singh v, Prem Singh, 12 P.R 1906, Gopal Singh v. 
Sukha Siggh, 58 P. R. 1906, distinguished 

In suits to contest ahenations of ocoupanoy rights, 
the mitial onus is on the plaintiff. But when ho has 
proved, (1) that he is entitled to succeed to occupancy 
rights on the death of the alienor, and (2) that had 
the subject-matter in question been a proprietary 
right instead of a right of occupancy, he could havo 
maintained the suit, the onus will be shiftod to tho 
other side. $ 

Abdulla v. Allah Dad, 98 P. R. 1907, F. B., fol- 
lowod, 

Where the parties are presumably governed by the 
custom of agricultural tribes, the initial presumption 
is against the validity of gift in favour of a daughtor’s 
son. 3 

Obiter dictum :—A suit by the reversionors of an 
occupancy tenant to challenge a sale to tho landlord is 
not maintamable. ` i 

Didaru v, Banna, 31 P. R. 1896, F B.; Nihal Singh 
v. Khazan Singh, 24 P. R. 1902, F. B, referred to. 
Buaa SINGH v. Snara Sinam, 708; 38 P. R. 1909. 


Sule by limiled owner— 
Whole consideration not proved—Whe'her sale should 
be maintatned—Practice—Party cannot be allowed 
to take advantage of his frau. 

Where in the case of a sale of immovablo property 
by a limited owner, a considerable fraction of the 
whole consideration is found to have been morely 
inserted to keep off pre-emptors and formed no part 
of the real price, the transaction cannot be main- 
tained as o gale ` 

The Courts should always lean to the aide of striet-` 
noss in such cases, and sternly refuse to allow any. 
party in a suit to take advantage of his own fraud. 
Kesar v. BUNDAR Sinau, 888; 27 P. R. 1909; 33 
P. W. R. 1909. g 
Custom, evidence Of—Whether custom 

should be memorial ın the sense of English law 

Se Hixpu Law-Wipow 





Jat widow—Karao mari- 
estate. See HINDU Law- 
141 
Pre~emption. Ses PRE-EMPTION 





ago divests widow's 
Wipow 








pa Bales of house property— 
Kot Nau sub-division of Khem Karn, Lahore District, 
The custom of pre-emption’ ın respect of sale of 
houses prevails in Kot Nau sub-division of the town 
of Khem Karn, in the Lahore District. 

Panna Lal v. Bhagwan Das, 16 P. R. 1902, dis- 
tinguished. ; 4 = 
Mussammat Nur Jahan v. Agiz-ud-Din, 108 P.R 
1895, Dhumi Mal v. Kalu, 67 P. R 1906, referred to. 
Ain Cuanp v. Count Lit, 897 ; 32P. R 1909, 

38 P. W. R. 1908 





House propeity tn Dinga, 
Gujrat District 
The custom of pre-emption as regards sale of 
houses on tho ground of vicinage exists in tho town 
of Dinga, Gujrat District 
Ghanya Lal r. Lachhman Das, C. A. No. 19 of 
1880, unpublished, followed, RAI Man v. Marnra’ 
Das 450 
P ————-—— See PRE-EMPTION, PUNJAB 
Laws Act AND PUNJAB Pau-puprion ACT 
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Custom—SuecesslOn—Widow's right to 
succeed collaterAlly among Brahmans dy Tahsil 
Shakargarh, District Gurdaspur. È 
Among Brahmans of Tahsil Shakargarh, District 

` ur, & widow 18 entitled, by custom, tv succeed 
` for her life to any property which her husband, if alive, 
could have inherited. Saddanv. Khem, 15 P. Ri, 

1006, distinguished. SATGUN v, Buacwan Das, OI; 

7P. R. 1909,6 P. W. R. 1909; 22 P. L. R. 1900 

ne Religions institution—Will 
—Letter of appointment, See RELIGIOUS INSTITU- 
TION e 


Chundavand rale among 
Sarat Jats of Dholpur m Tahml Batala, District Gur- 
daspur, g 
Barai Jats of mauza Dholpur in Tahsil Batala, Dis- 

triot Gurdaspur, follow Chundavand rule m matters of 
| Bucceasion, 

Hakim Singh v. Suchet Singh, 134 P. R. 1892, reforred 
to; Chatter Singh v. Hem Singh, 62 P R, 1886, 
Paras v. Imam Din, 178 P. R. 1889, Kundan v. 
Sundar Singh, 74 P. R. 1898, Gopal v. Shewag 
Ram, 12 P. R, 1899, distinguished. LABEH BINGH v 
Naran Singa, 394; 6 P. R. 1809; 10 P.L RB 1909. 








een Ohundavand or Pagvand 
rule—C(Gujars of mauza Hailakh of Shakargarh Tahsil 
1n Gurdaspur Distrtct—-Onus probandi. 

Gujars of mauza Hailakh of Tahsil Shakargarh in 
the Gurdaspur District, do not follow the Chundavand 
rule of succession 

Pagrand is the universal rule and is the only 
ono recognized by the personal Law of Hindus 
and Muhammadans, and Ohundavand is the exception ; 
therefore, a person pleading exception is bound to 
prove it. 

Diwan Chand v., Mahtab Ssngh,101 P. R. 1879, fol- 
lowe 

Sant Singh v. Sohan mgh, 46 P. R. 1897; Gopal 
v. Shewag Ram, 12 P R. 1899; Ghulam Muhammad v. 
Abbas Khan, 22 P. R. 1899; Hayat Muhammad v. 
Nawab, 29 P. R. 1900, Labh Singh v. Sundar Singh, 
187 P. W. R.1908; 161 P. R. 1908, Hakim Singh v 
Suchet Singh, 184 P. R. 1892, Kundan v, Sundar Singh 
74 P. B., 1898, referred to. RANJHA v. BULANDIA, 
395 ; 14 P. R. 1909; 11 P. W R.1909. 


ieee ea OF daeghters among Muham- 

madun Parachas of Bhera city, tn the absence of sons. 

No custom has been proved under which among 
Muhammadan Parachas of the Bhora city, as regards 
urban immovable property. collaterals have a right to 
succeed in preference to daughters, although they 
(daughters) are excluded by sons. GHULAM Hassan 
v, Fazat Din, 453; 16 P. R., 1909; 23 P. W. R. 1909. 


— if daughter in presence af 
collaterals among Hindu agriculturtst Rojputs of 
Kangra District-—Hindu Law—Onus—Riwaj-1-am— 
Perunal Law where applied 
Among Hindu agriculturist Rajputs of Kangra Dis- 
trict no custom, contrary to Hindu Law, exists accord- 
yng to which a daughter is not entitled to succeod to 
her father’s solf-acquired property in the presence of 
his male near collaterals living in a different villago. 

Lohha v Hart, 64 P.R. 1893, followed 

Where no definite customary rule of succession can 

- be found, resort should be had to tho personal Law of 

the parties Daya Ram v. Sohel Singh, 110 P. R 1906, 
s. c. 69 P. W. R. 1907, followed. NIDHU v. RAM SINGH, 
457 ;2 P. R. 1809; 25 P. W. R. 1909. 
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Custom—Succession—contd. 
mang te Right of predeceased son's 
wow ty succeed—Nandhana Jats uf Amritsar Dis- 

trict, . 

According to custom among Ranghawa Jats of 
the Amritsar District the widow of a predeceased 
son is entitled to succeed to tfe property of her 
father-in-law in the presence of his brother. 


Chet Singh v. Musammat Rattun Kaur, 08 P., R. 
1891 ; Muhammad Khan y. Hussum Bibi, 97 P. R. 1891 ; 
Rup Kaur v, Kishen Singh, 9 P. Ri 18965; Svhua v. 
Bhago, 50 P R. 1897; and Teja Bingh v. Atri, 115 
P. R. 1893 distinguished. À 

Rani v. Makhı, 146 P. R. 1889; Pian v, Raj Devi, 
56 P. B. 1891, Bahadur Singh v Nihali, 133 P. RB. 1898; 
Chand Kour v. Ram Singh, 20 P. R. 1896; Saddan v. 
Khems, 15 P. R. 1906 and Lahori v. Radho, 72 P. R 
1998, reforred to and approved. 


Juan v. Has Singh, 62 P. R. 1889, referred to but 
not approved Premi v. Kausuat Singa, 606; 30 
P. R. 1909; 28 P. W. B. 1909; 42 P. L. R. 1909. 


— Daughter-—egitimate sone 
—Landed property left by mother—BSaidiu Jats of 
Tahsil Nukodar in District Jullundur— indu Law, ° 
According to custom among Saidhu Jats of Teher 

Nakodar in Jullundur District, an legitimate son is 

not entitled to succeed to the landed property left by 

his mother, m the presenco of a daughter lawfully 
born of that mother. 


Myra Boyee v. Oottoran, 8 M. I. A. 400; 2 W.R. 4 
P.O.; and Hakim v., Jagat Singh, 87 P R 1898, 
distinguished. Maunca v. Aso, G12 ; 22 P.R. 1609, 
29 P. W R 1900; 34 P. L. R. 1909. 


Hindu Law—Khairis of Sat- 
ghara, Montgomery District, whether governed by 
custom—Burden of proof——Daughter’s son—-Collates als 
—Wajib-ul-arzes, effect of entries in, on females. 

The burden of proving that high caste Khatris, who 
are not in any sense agrioulturists, are, ın matters of 
succession, governed by agricultural custom and not 
Hindu Law, lies on the persona making the allegation. 
Uttam Singh v. Jharda Singh, 21 P. B. 1896, distin- 
guished. ~~ 

Khatris of Satghara, in the Montgomery District 
follow Hindu Law in regard to succession to immov- 
able property. Therefore, a daughter's son is en- 
titled to succeed ın preference to collaterals, b 

In considering the evidentiary value of the entrics 
in Wajib-ul-arces, it should be borne in mind that no 
body of men can deprive another set of right-holdors 
under personal law by their mere ipse dimt that their 
custom 18 different from personal law. Tt is the clear 
duty of Courts to see that the rights of females are 
not sacrificed to a desire on the part of the “agnato” 
to take advantage of customs obtaining around him 
which are more favourable to himself and his sex. 
Maula Bakhsh v. Muhammad Bakhsh, 54 P. R. 1906 ; 
Har Narainvy Maussammat Deokt, 24 P. R., 1893, referred 
to. Ganpat Rar v. Kesto Ram, GOI, 84 P. B. 1909. 
of sisters among Muham- 

madan Dogars of Amritsar District te presences of 

collaterals of the sath degree. A 

The custom prevailing among Pogors of Amritsar 
District is that, as regards acquired proptrty, masters 
exclude collaterals of the sixth degree. BHour v. 
Kanwa, 695; 36 P. R. 1909; 82 P. W? R. 1909; 45 
P. L. R. 1600, . 
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tral holding and settling in another village—eltgh® of 

inheritance to property left by deceased agnate iR ances- 

tral vuluge œ 

The fact that a peyon has abandoned his ancestral 
holding and settled in another village is not sufficient 
to debar him or his descendants from inheriting the 
property left by a deceased collateral in the ancestral 
village. . 

There is no distinct rule of customary law, under 
which a man’s relations are precluded from claiming 
succession to his land merely because they do not 
reside or are not proprietors in the villagein which 
such land is situate. f 

Daya Ram v. Sohel Singh, 110 P. R. 1906, F. B; 
Ohet Singh. Samand Singh, 78 P. R 1898 Xala 
Singh v. Naram Singh, 75 P. B. 1902, referred to. ` 

Karla Singh v. Tahal Singh, 143 P R. 1888; Lokha 
v. Hari, 64 P. R. 1893, not apphed. Raz Mar 2. 
SANDHI, 728, 41 P. R. 1900; 67 P. W. B. 1909. 


Gy~pres—Charty—Will—General charitable inten- 
tion—-Accumulation of enterest—Separate account for 
chartty—Accumulation forms part of charity fund 
und not of residue. 

Where a testator has manifested a general charit- 
able intention of having a dispensary erected on a 
particular piece of land, that, according to the doc- 
trine of cy-pres, should not fail to be carried out mere- 
ly because the executors are all dead and the particu- 
lar piece of land on which the testator desired the 
dispensary to be erected, is not available for the pur- 

056. 

š When monies are lodged in Court to the credit of 

a separate account, they become separated from the 

general estate. The interest, therefore, acoruing on 

the fund does not form part of the residue, but goes 
so as to increase the fund. ApvotaTs-GENERAL OF 

Bengal t. Betcuampers, O44 , 36 U. 261. 


Damages by fire, moaning of. See ARBITRA- 
tion AOT, 8. 5 14 





aan remote, caused by negli- 
gence of Insurance Company, Kee ARBITRATION ACT, 
ay aana 14 
een —— Special—from obstruction 

of road, facts necessary to establish. See Roan 
OBSTRUCTION IIO 
remote--Compensation for 
breach of contract—Failure to pay assigned rent 
to superior Jandlord—Sale of tenure. See Contract 


Act, 8. 78 438 


Debuttar property—Persons denying dedi- 
cation not competent to swpervise—-Mohunt—Akhra. 
Where it is clear that certain properties belong to 

an, idol, the persons who deny the dedication of the 

properties in dispute to the idol and assert the pro- 
perty to be the personal property of the last shebatt, 
are not fit to be appomted custodians of the income 
of the properties and supervisors of the worship of 

the deity. : R 
Therefore, where an Akhra had always as its head a 

Mofunt, a Mohunt shonld be appointed for the 

management of the properties and worship of the 

idol ; the appdintment should not be left to persons 
who claim the properties as the personal properties 
of the last Mohnt. Keisana Das BAISHNAB v. KALI 

BUNKAR BAJPAI @ 216 
~ 





of momong relating to procedure—Trial of tseue 

remanded on appeal 13 governed by the section, 

The provisions of s. 10 A, Deccan Agriculturists 
Relief Act, are retrospective, so far as they relate to 
procedure, and the law of evidence, whichis a branch 
of the law of procedure, now includes the special pro 
visions of this section. Therefore, when a case is re- 
manded by the Appellate Court for the trial of an 
issue, any party being an agriculturist is entitled to 
the benefit qf the provisions of the section at such 
trial. Pursuman v. SADHUMAT, 935;88 L.R. 1l 
-—————— $. 63 A— Attestation of. 

mortgage deed, signatures of Sub-Registrar and scribe 

do not amount to attestation. See TRANSFER oF 

Proprrry Act, 8. 59 464 
Decree for redemption, essence of—Fixng of 

. time, See TRANSFER OF Proparry Aot,s.60 7I 
~- for possession or deolaration not to be 
granted when plaintiff’s title not interfered with. 
See SPECIFIO RELIEF Act, 8 42 83 
Cannot be passed for sum beyond Court's 

jerisdiction in suits for approximate amounts. See 

U. P. ©., 8. 108 86 

No embimation among defendants—Joint 
decree against them not sustainable. 

Where there is no combination among the defend- 
ants, no decree can be made jointly against them for 
the recovery of movables. Ifit is found that any 
one of the defendants took possession of any of the 
movables belonging to the plaintiff, a decree should 
be made-against him to that extent only. MAHABIR 
SABAN v, Lana Batpzo Sawar 205 

—— Declaratory, cannot be granted in awidow’s 

suit exclumvely for maintenance. See MAINTENANCE 

: 466 
——— Inter partes—Suit by a third person 
against landlords and theirtenants, See O. P. O., s 
875 572 
Au order absolute for sale is a decree. 

See TRANSFER OF PROPERTY Act, 8. 88 677 
Ex parte—passed on adjourned day of hear- 

ing can be set aside under a. 108, C. P. C. See g. 

108, © P. O., 741 
Decree-holder remains judgment-debtor till 

confirmation of sale—Deoree-holder’s mght to sue 

on objection allowed. See O, P. O., s. 278 106 
Defamation—False claim for debt on Post Card, 

whether amounts to defamation See P. C., s. 499 

99 














Pleader—Questions in cross- 
examination how far priviledged, See P. 0., 5. 52 
142 

—— Defamatory statement by accused 

in the course of his examination—Privilege See 
P. O., s. 499, Exc (0) 248 
m Iabel— Privilege or protection, 
principle of-—Gene)al interest of soctety—Infurimatyn 
about other’s character supplied as a matter of businens 

Ja self inte: est, mot p'ivilegs— Volunteering inform- 

ation. 

The publication of mformation injurious to the 
character of another is considered by law as malicious 
unless itis famly made by a person in the discharge 
of some public or private duty, whether legal or 
moral, or in the conduct of his own affairs, in matters 
whore his intorest is concerned If fairly warranted 
by any reasonable occasion or exigency, and honestly. 
made, such communications are protected for the 


< 
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Defamation —conoð. 


common convenience and welfare of humagity. The 
underlying principle of the protection is ‘ the common 
convenience and welfare of society’—not®the con- 
venience of individuals or the conveniencd of a class 
put the general interest of society. Toogood v. Spyrin7 
3L. J. Ex. 347; 1Cr. M.& R. 181; Stuart v, Bell 
(1891), BOL. J. Q. B. 577; 2 Q. B. B41; Whiteley v. 
Adams, 38 L. J. O P. 89, 95; 15 0. B. (N.S ) 392, 418; 
relied upon- 

No privilego or protection attaghes to information 
supplied by a trade protection society to ets customers 
which is injurious to the character of another, as the 
motive of such information ia nota sense of duty, 
but self-interest, the hope and expectatie# of making 
a profit. Pearse v. Pearse, 16 L.J. Ch. 163, 169; IDo 
G and Sm. 12, 28, referred to. 

It does not generally matter whether the communi- 
cation is made voluntarily or brought ouf in answer to an 
euquiry. Butin cases which are near the line, or which 
may give rise to a difference of opinion, the ciroumstance 
that the information is volunteered is an element for 
consideration certainly not without importance. 

Where certam persons hold themselves ont es 
collectors of information about other people which 
they are ready to sell to their customers, and informa- 
tion ia supplied by them on » specifo request, they are 
to be regarded as volunteers in supplying the inform- 
ation. MACINTOSH v. Dex, 348, 19 M.L J 20 

—— Defamatory questions put at the 
instance of accused in a Criminal Casc—Privilege. 

See P. C., 3. 419 799 
Discretion, Hxorcise of, must be in a legal 

manner. See Cr. P. C, 8. 517 103 
exercise of, must be with care 

and on some ground. See Cr P. O., 8. 210 104 
Dispossession barring suit for injunction, 

what facts constitute, See Spaciric RELIEF Act, 

g 5860) 8 














. Order refusing registration 
of name does not constitute dispossession. See 
LIMITATION Act. scu. IT, ART. 120 810 

Doctrine of Superstitious Uses, ap. 
plication to India. 

The Doctrine of Superstitious Uses does not extend 
to India and has no application to Trusts relating 
to religion created in India. JAMSHEDJI V. SooNABAI. 
834 ; 38 B. 122; 10 Bom. L. B. 417. 


Document construction of—Mor'gage ly condi- 
tonal atle—Time fired for redemption—Redempticn 
. before due date—Maintaimabiity of surt. 

On 28rd December 1881, the property in suit was 
sold to defendants on condition that it was to be 
reconveyed to the vendor, if the sale consideration and 
value of improvements were paid on 28rd December 
1883. It was stipulated that the defendants were to 
enjoy the property till the said latter date. Then 
followed a proviso that, if before 21st December 1941. 
the property was not redeemed, the vendees’ title 
would become absolute. Plaintiff offered to pay the 
sale price after 23rd December 1883, but within 
the time stipulated by the latter proviso. Defend- 
ants pleaded that they were entatled to hold on tall 
2ist December 1941 and that the suit was premature; 

Held, that though plamtiff was not at liberty to 
redeem before 23rd December 1888, he was entitled, 
ander the terms of the sale-deed, to redeem at any 
time before 1941, and that the suit was not proma- 
tare. DASAPPALAVA t. NANHARKE 


T1909 


Drunkenness; plea of voluntary, no excuse 
fora crime See Evipance Act, s 382 (1) 100 
Dying declaration, value of. See ÉVIDENCE 
ot, $. 88 (1) 100 
Easement—Wolding Kirtan on land-— Custom— 
Right of way— Carrying 1dols, ° 


A right to hold something in the nature of a musical * 


festival—a Ktrtan, that is, a sort of religious concert— 
on a particular piece of land once or twice a year, may 
be considered a customary right, but not a right of 
easement, 

There may be a right of way over a particular plot 
of ground for the purpose of carrying idols once or 
twice a year. GOPINATH Jew THAKUR. RADHA Krog 


—~— Obstruction of light and ur by a per- 
manent erection-—Rules of decision—Test of actronable 
muisance--Remedy—Pecuniary compensation or sn- 

Junction. 

Tn an action to remove a permanent obstruction to 
light and air the general principles to befollowed are :-— 

(1) That the owner or occupier of a dominant tene- 
ment is entitled to the uninterrupted access, throu 
his ancient windows, of a quantity of light, the measure 
of which is what is required for tho ordinary purposes 
of inhabitancy or business of the tenement, according 
to the ‘ordinary notions of mankind. 

(2) Whether the obstruction complained of amounts 
to an actionable nuisance. 

(8) That an obstruction is not actionable nuisance 
which neither lessens the letting or selling value of 
the house nor materially affects the comfort or con- 
venience of the occupier according to its character as 
a residence or a place of business or warehouse 
though a large proportion of light and air previously 
enjoyed has been lost. 

(4) That in caseof an actionable nuisance pecuniary 
compensation does not afford an adequate relief. 

Colla v, Home ard Colonial Stires Ld., L. B. 18 
L. J. Oh. 484, Kine v. Jolly, L. B, 740. 5. Ch. 174; 
Higgins v, Betts, L R. 74 L, J. Oh. 621 and Kirpa 
Ram vy Gurbaksh, 2 P. R., 1898, followed. 

Chotatal Mohanlal v. Lallubhat Surchand. 29 B. 
157, not applied Vin Buan r. Ramsrpas, 4]; 8 
P. R. 1909; 20 P W. R.1909;6P.L R. 1909 
m of light and atr-—Nature t— ° 

Right to free passage of umad not 1ecogmised—Domt. 

mant owner cannot by his act enlarge right acquired 

by prescription—-Right acquared for ordinary pu poses 

of tnhabituncy and business id 

A right to the free passage of air is merely a right 
to prevent the servient owner from causing material 
discomfort to the dominant owner by its obstruction. 
Ordinanly, 16 is a fair presumption that, when there 
ia sufficient adtt for light, there is also a sufficient adt 
for air. Barrow v. Archer, 2 Hyde 125, p. 129, re- 
ferred to. 

The law does not recognize a right to the uninter- 
rupted passage of a current of wind. Bartow y. Archer, 
2 Hyde 126, Delhi and London Bank v. Hem Lall Dutt, 
14 0. 889, referred to. 

The oxtent of an easement and the mode of its en- 
joyment must be fixed with reference to the probable 
intention of the parties, and the purpose for whigh it 
was originally acquired, an implied grant being gl- 
ways presumed. The dominant owner cannot create 
new rights in his favour by‘ using #he dominant 
heritage for extraordinary purposes. The right of 
easement must be such that 16 is reafonable to pro- 
sume that it was originally granted by tho servient, 

« 
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owner, and has existed throughonj the poriod ob gre- 
scription. In the case of an easement of light andenir, 
the only right capable of being acquired Isa right to 
sufficient light and air for the ordinary uses of inha- 
bitanoy and rua according to the ordinary no- 
tions of mankind, having regard to tho locality and 
surroundings. 

Lazarus y. Artistic Photographic Company, L, R. 
2 Ch. 214, distinguished. 

Colls v. Home and Colonial Stores, (1904) L. R. A. 0, 
179, 78 L. J. Oh, 484, 90 L. T. 687; 53 W R. 30, 
20 T. L R. 475; Ambler v. Gordon, (1905) 1 K. B. 417; 
74 L. J K. B. 185 ; 92 L. T. 99; 53 W. R. 300 ; 21 T. 
L. R. 205; Jolly v. Kine, (1907) A. O. 1,76 L J. Oh. I, 
95 L T. 656; 23 T. L. R. 1, referred to. Davin Sas- 


36. 


Ejectment. Right to exeoute previous decree 
is not affected by a subsequent suit for rent for a 
period previous to decroe. See LANDLORD AND TEN- 
ANT 753 
—— Snit for—Plaintif must show pos- 
session and dispossession within 12 years. Ses 
LIMITATION Act, sca I], ART. 142 
Enquiry, meaning of. See Cr. P. C, s. 7 (x) 


36 

Estates Partition Act, 1876, ss. 12 
14, 26, 31, 149. See Partition 549 
—— 1897, s. 2, cl. (c). oe 





TITION 


Estoppel of mortgagor and his rep esent tti eo— 
Plea of jus tertii. ` 
In defence to a mortgagee’s suit for sale of mort- 
gaged property the mortgagor or his representatives 
cannot be allowed to plead that the mortgagor had no 
power to mortgage the whole or part of the property 
which he purported to mortgage; nor can they plead 
the jus tertii, Jor: Peasap v. Aziz KHAN, 53, 6 A. 
L. J.5;5 M. L.T 47; 31 A. I1 
—— Agreement by judgment-debtor, alter- 
ing terms of decree. See O. P. U., s. 287A 48 
—_—_— Purchaser at Court sale not bound by 
coos of jugdment-debtor—Fraudnlent transfer. 
P. O., s. 287 106 


Mutation—Stutement of possession at 
mutation m oceadings—Abandonment of right. 

On the death of an owner of property, the claimants 
were the plaintiff, bis brother, and the defendants, his 
nephews, sons of predeceased brother. Mutation was 
effected in this manner: one half into the name of the 
plaintiff and the other half into the names of the 
defendants. A. petition was mgned to the effect 
that the plaintiff was in possession of half and the 
defendants of the other half of the properties. On 
plaintiff suing for possession of the entire proporties: 

Held, that the mutation of names conferred no 
proprietary title, that the petition contamed nothmg 
which could be construed as amounting to an abandon- 
ment By the plaintaff of his legal rights and that it 
was merely a statement of the facts as they existed in 
re to the possession of the property 

n respect of one village, in the mutation proceed- 
ings, the plaintiff made an application to the effect that 
“it should be divided at present according to posses- 
sion, and a separate suit would be filed m a competent 
Court as regañis the title of the property, and the Be- 
venue Court gave gffect to this application, for no ene 








soon & Oo, Lp. v. Epunsi Dinsuaw, 961;35.L.R. 


quiry unger section 74 ofAct XVII of 1876 was made, 
and the queation of title was left to be decided by the 
Oivil Court: 

Held, tliat the plaintiff was notestopped from clum- 
ing the whole share as the nearest hew. OHNoKUEY 
SINGH r. Jore Sinan, 166: 81 A. 73; 11 Box. L. R. 
69; 18 O. W. N. 274; 6 A. L. J. 100; 9 0. D. J. 61, 5 
AM. L. T. 167; 19 AL L. J. 128. 


Statement in judgment that particular 
point was not supported— When that point may be 
tursed tit #ppeal. 

Where the Appellate Court in its judgment stated 
that at thg hearing of the appeal practically no attempt 
was made on behalf of the plaintiff to support a finding 
of the first Court, which was in his favour , Held, by the 
Privy Council on a consideration of the circumstances, 
that this did not estop the plaintiff from sustaining 
the finding of the first Court on appeal before the 
Privy Council KALKA PARSHAD t. MATHURA PARSHAD 
Pp 13 0. W. N. 1; 8 O. Ls J. 447 , 80 A. 510; 6 A. 
L. J. 701, 








puu Doctrine of, does not extend to sale 
under Public Demands Recovery Act. See PUBLIC 

DEMANDS Recovery Act I 

Mortgagor not allowed to deny title of 
mortgageo—Estopp’l applicable to purchaser at evecn- 
ton sale of mortgagoi’s interest. 

The principle of estoppel applicable to landlorda 
and tenants governs cases between morigagors and 
mortgageos, trustces and cestus que trusts and general- 
ly to all cases where one obtaims possession of real 
estate belonging to another by recognition of his title. 
Therefore, the mortgagor is estopped from denying 
the title of his mortgagee. Dos v. Pegge, (1785) 1 T.R. 
768 ; Goodtitle v. Bailey, (1777) 2 Cowper 597 ; Doe v. 
Vickers, (1886) 4 A. and E. 782; Willison v. Watkins, 
28 BLS, 3 Peter 48; L. Ed. 7: 596 and Cook v. 
Delaguerra, (1864) 24 Calif. 287, followed. 

The mortgagor cannot be allowed to say that the 
mortgage is invalid, because it was effected at a time 
when the estate was in the course of administration 
and is liable to be challenged by persons who have 
subssquently acquired the mortgaged premises from 
the administrators 

Although a purchaser of mortgaged premises is not 
estopped by his mere acceptance of the deed from 
disputing the validity of the mortgage or the amount 
due under it on the ground of objections, which were 
open to the mortgagor, yet he is limited to such objec- 
tions or defences only as could have been pleaded by 
the mortgagor himself, and he cannot even set up all 
of these, for he 18 not permitted to urge defences 
strictly personal to the mortgagor. Doe v., Stone, 
(1846) 8 C. B. 176; 71 R R. 311, Ortwzens’ Bank 
v. Webre, 44 La. Ann, 344; 10 Southern 728, Pass v. 
Lynch, 117 N. 0.458; 288. E. 357, Daggs v. Ewell, 
8 Woods 844; 6 Fod. Cas 1109, affirmed m Ewell v. 
Daggs, 108 U. B. 143, L. Ed 27: 682, followed 

It does not make any difference if the purchaser 
aoqures title not by a private sale, but at a sale 
held in exocution of a monoy deoreo, for the pur- 
chaser at an execution sale purchases merely 
the right, title and interest of tho mortgagor and 
does not consequently occupy a pomtion of greater ad- 
vantage. Therefore, the excoutaon purchaser of the 
interest of the mortgagor is as much bound by the 
rule of estoppel, not to dispute the validity of the 
mortgage as the mortgagor himself, 
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Mahomed Mortier v. Kishori Mohun, 22 0. 907; 
22 I A, 129, followed. è 

Anumdo Moyee v Dhonendro Chunder, 140M I. A. 
101;8 B. L. B. 122; 16 W. R 19, (P. O )* Imrit v. 
Debee Pershad, 18 W. R. 200; Dinendro Nath v Ram 
Kumar, 7 O. 107; 8 I. A. 65, Prabhu Lal v. 
Mylne, 14 O. 401, Rungo onee v. Raj Commaree, 6 
W. R. 197 (198) ; Gour Sundar yv. Hem Chander, 16 C. 
355 (860) and Bashi Chande: v. Enayat Alt, 20 C. 286 
(239), distinguished. 

Ishan Chunder v. Bent Madhub, 24 . 62 (76), 
referred to. DEBENDRA Natu SEN v. MIRZA ABDUL 
BAMED BEROJI 
~ Frandulent misrepresentationsby minor, 
representing lumaelf to be of full age, effect of. 
See Contract Act, s. 11 562 
~ Decaments of title delivered to vendee 

~—Receipt of full consideration endérsed on sale- 

doed—Transfer from vendee withont notice of 
vendor’s lien. Bee TRANSFER oF PROPERTY ACT, 

s. 65 (4) (b) 614 
——- Mortgage ourt—Landlord defendant 

not estopped from ratsing question of mero tirans- 

Jerabtlity. 

Where a landlord in execution of a mortgage- 
decree caused the sale of an occupancy holding and 
purchased ıt himself, he is not estopped from plead- 
ing non-transferability without his consent in a sub- 
sequent suit brought by the mortgagee of the oceu- 
pancy holding. 

Aematunnessa Khatoon v. Harendra Lal, 85 O. 904, 
and Hari Krishna v Robert Watson J Co., BO. W. N. 
866, followed. Kunsa Benary SHAHA v. MATU éar 
Judgment—Findings essential to sustain 

















judgment. 

A judgment operates by way of estoppel as regards 
all the findings which are essential to sustain the 
judgment. 

Lilabati Misram v. Bishun Ohobey, 8 O. L. J. 621, 
followed. BOLIMUNNIBA Y, JONAB ATI. 808 

Equitablo. Abstinence from inter- 

ference does not raise See Improvements 821 

—  Mortgege—Redemption—Mortgagee 
purchasing mortgaged property in execution of 
money decree--Mortgagor withdrawing balance 
of purchase-money. Bee MORTGAbE RADEN oy 


Evidence—<Admissibility of speeches other than 
those forming subject-matter of charge. See 
Evivence Act, 8 14, inn. (b) 22 

to prove common object of conspirators. 

See Evivence Acr, s. 10 

Right of accused to claim rehearing on 

transfer of case from one Magistrate to another. 
See Cr. P. O , 8. 850 54 

m Fuidence of trtle—Sale certificate 
A. purchaser of immovable property at an auction 

sale can establish his title by evidence independently 

of the sale certificate, asa sale certificate does not 
create title, but is merely evidence of title Tantar- 
dhari v. Sunder Lal,70.L.J 884, followed. Brozo 

Nata PAL v, Jugasswar Baccus, 62, 9 C. L. J. 346 

necessary to prove an agreement to 
treat an award aga nullity See AWARD 105 

mg admissions, acta and conducts of 
parties—Oontents of documents, the only sale guide 
where witnosses contradict each other. ce 
PRACTICE 128 
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mge summoning opponent as witness. See 
PRactioz | 128 


s long possession is proof of title. See 
° 182 








Possession 


y Khasra papers, adPesibility. 
Khawa papers aro admissible in evidence and 
furnish important evidence upon the question of 
possession, BOHABIR SARAN v. LALA BALDEO Son 


— Admission tn kabuliat as to character of 
land—Admiasibiltt yz Hstoppel—Bengal Tenancy Act 
(VIII of 1885), 8. 1£0 (3). 

An admission ina kubuliat as to the character of 
land, e g., that the land is zera:t, 1s relevant evidence. 
Sub-section 3 of section 120 of the Bengal Tenancy 

Act does not exclude evidence which under the Evi- 

dence Act ia otherwise admissible. ii 
Masudan Singh v. Goodar Nath, 1 C, L. J. 456, re- 

ferred to; and Sher Bahadur v M, IM. Mackenzie, 7 

O W. N. 400, distinguished. Buaero SINGH v. 

BAGHUNATH Samar, S71;18 C. W. N. 185, 

C. L. J. 16. 


eia Partttion-——Jownt Hindu family—Share 
entered in Record of Righte—Alhienation by one mem- 
ber rorthout family necessity—Innocent purchaser— 

Equities wn favour of alenee. 

Although in order to prove that a joint Hindu 
family has becomo separate it is not necessary to 
prove partition by metes and bounds, yet the mere 
circumstance that the shares of the parties are men- 
honed in the Record of Rights, is not sufficient to 
prove partition without separate enjoyment of the 
shares. 

Apoovier y. Rahmasubha, 11 M., I. A. 75; 8 W. RB. 
1 (P. 0.), Hoolash Kooe: v, Kassee Proshad,7 O. 869 
and Ambika Dat v. Sukiman, 1 A. 487, followed. 

Ram Lal v Debi Dat, 10 A 490, distinguished. 

When a Court sets aside an alienation by one mem- 
ber of the joint Mitakshara family on the ground that 
that person had no right to alienate any portion of the 
joint property without proof of family necessity, the 
Court will protect an innocent purchaser will 
work out the equities in favour of tke alienee. i 

Banwari Lal v. Bheo Sankar Misser, (1909) 1 Ind, 
Cas. 670, followed. ISWARDHARI SINGH t. NARSINGH 


SINGH 
Act (I of 1872), s. IO—Ad- 
miastbility of speeches by one conspirator. 
Speeches by one conspirator are admissible to prove 
the object of the conspiracy. In re CHIDAMBARAM 
Pitra, 36; 5 M. L. T. 16; 82 M. 35. $ 


Ss. 14, HI. (D)—Fitdence— 
Admissibility of speeches other than those forming 
subject-matter of charge. 

Where there is a series of speeches or lectures on one 
topic all delivered within a short period of time one 
may be considered for the purpose of throwing, light 
on the real meaning and import of another and on the 
state of mind of the speaker with reference to ‘the 
object matter of the other speeches. Queen-Empresty v. 
Jogendra Chunder Bose, 19 O 85 ; Emperor v, Phanendra 
Nath Mitter, 35 C. 945; 8 Or. L. J. 438, Queen-Empress 
v. Bal Gangadhar Tilak, 22 B, 112; Queef®-Empress v, 
Amba Prasad, 20 A. 55, (F. B); Rew v. Bond, 2 K. B. 
389; rehed upon. I» re Suppamania*Siva, 22; § 
M. L. T. 1; 82 M. 3. . 4 
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Evidence Act-—vonta. 


-m 88. 21, 136—Previous de- 
positign—-Idenitty of persoa—Allowed to* go neggih- 
out objection—Admiasibility, ° è e 
If the deposition given by a witness 1f & pravious 

suit js sought tg be proved in a subsequent suit, the 

more filing of the deposition will not be sufficient, but 
it must also be provell that this witness was the man 
who had been examined in the previous suit. 

The objection to the admissibility of the deposition 
without that proof may be made even if it was allowed 
to go in without objection. AHEIKH FAKIR MAHOMED 
v, BARIKH Uzm Ati, 320; 18 0. W. N. 409. 
—————————— Sa 26 —Confession—Admis- 

sibility of confession made®before Magistrate of 

Native State and recorded by his reader. SeeC P C 

s. 164 444 
8, BO EBviderce—Confesston 

of accused, how far evidence against co-accused—Re- 

tracted confession, 

The evidentiary value of à confession of an accused 
person as against his co-accused is on an even lower 
footing than the uncorroborated evidence of an ac- 
@mplice who can be subjected to cross-examination 
and whose evidence is given under the sanction of an 
oath. A conviction on such a confession alone is bad 
in law. 

4 M. H. O., Bep. App. 25, Reg. v. Ambigara Hulagu, 
1 M. 163 and The Empress v. dshootosh Ohuckerbutty, 
4 0. 483, (F. B.) referred to. KUPPAN v. Wu 


S. 32 (1)—Penal Code (Act 
XLV of 1860), 86, 865, 86, 8302—Dying declaratiin, 





—~~—“naltig of-—Murder—Plea of voluntary drunkenness, ` 


how for tenable, 

A trustworthy dying declaration, made by a de. 
ceased person in full possession of senses and proved 
by the clearest and most reliable evidence to be exactly 
in the words of the person making it and corroborated 
by the surrounding circumstances, is sufficient to 
support a conviction for murder under section 302, 
I. P. C. Hashem y. Emperor, 9 P. B. 1000, Cr ; Empress 
v. Samruddin, 8 O. 211, not applied. 

Under the terms of sections 85 and 86, IL P C, 
voluntary drunkenness is no excuse for committing a 


so ge aa Kuan v. Harpmron, 100; 4P. W.R. 
e il , OR. 


——_ 88. 32 (2) and 35— 
“In the ordinary ‘course of busyness ”— Regulation XX 
of 1817-—Chowktdar: register. 

Reg. XX of 1817 does not impose any duty on the 
Darogah of keeping a register of Chowkidan Chikran 
lands, therefore, sec 86 of the Evidence Act is not 
sufficient to cover the entries in such a register. But 
from the precise and uniform character of those 
entries all through the register there could be no 
doubt that they were made under proper direction in 
the ordinary course of business within clause (2) of 
sec. 82 of the Act, though outside the statutory duty 
of the person who-made them, Ali Nasır v. Mamk, 
25 A. 90, referred to. Jaras Kumari v, Lalonmont, 
18 ©. 284; 171. A 145, distinguished. 

The phrase, “ in the ordinary course of business ” 
in ol} (2) of seo. 32 of the Act, does not apply to any 
particular transaction of an exceptional kind, such as 
the execution of a deed of mortgage, but to businesa 
or professional employment in which the declarant 
was ordinarily or habitually engaged, although the 
business was % temporary one, as is the making of 

7 . 
* 
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& settlement or the building ofa house Ningawa 
v. Bharyappa, 23 B. 68, referred ‘to, SHKONANDAN 
SINGH v JEoNANDAN Dosana, 376; 180. W.N 71. 
tmm §8. 32 (5) and 32 (6) 

—Pedigree—Admisarbilaty 

A. pedigree which is not an ancient family record, 
handed down from generation to generation and added 
to as a member of the family dies or ig born, but a 
document drawn up ona particular occasion for s 
specific purpose by members of the family, must be 
treated as a mere declaration made by the persons who 
respectivelyedrew it up or adopted it. 

Tt is inadmissible if made post litem motam. It is 
admissible as a declaration made by a deceased member 
of the fanfily touching the family reputation or tradi- 
tion on the subject of its descent ; and in order to make 
it inadmissible it 1g not enough that whon it was 
drawn up there was some dispute between the parties, 
but it must alb be shown that the matter now in 
controversy was in controversy before and after the 
statement ia made. 

Freeman v. Phillspps, 4M and S. 486, 404, 407 ; 
Shrewsbury v. Peerage, H L. Oas. 1, 22 and Duke of 
Devonshire vy Neul, 2 Ir L R. 182, followed. KALKA 
PARSHAD v. MATHURA Parsnap, 175; 130. W.N. 1; 
80. L J. 447, 80A. 510; 5A. L.J. 701. 

Sa S. 35—Admissibility of 

Choukidars registers. Sees. 82 (2) Burza 376 

S. 35—Butwara Chitta—Ad- 
missibility im evidence, 

A Butwara Chitta is not admissible in evidence un- 
der section 35 of the Evidence Aot. 

Mohi Chowdhry v. Dhtwro Missrasn, 6 L, B. 189 and 
Perma Roy v. Kishen Roy, 25 O. 90, followed. Iswar 
CHANDRA v. TARANATH 807 
~ Sa FZ Admissibility of judg- 

ment zudicrally recognising custom. 

A judgment in which a custom has been judicially 
recognized is admissible as evidence of the custom 
under s. 42 ofthe Evidence Act. Shimbu Nath v. 
Gyanchand, 16 A. 878, referred to. SHIMWELL v. 
BANIRAM, 937 ; 35. L. R. 5. 

8. 68—Covenant to pay debt 
contained in unregistered or unattested mortgage- 
deed See TRANSFER oy PROPERTY, Act,s 59 I 

m S. 68—Attestation, nature of. 

See TRANSFER oF PROPERTY Act, 8. 66 178: 
— S, 68—Atiestation of mort- 

page- deod = eee of Sub-Registrar and seribe. 

6 TRANSFER OF Property Act, 8 59 464 

—__——_—_— S. 92—Variation of provi- 
giong of registered mortgage—Oomprvnitse entered 
anto in mutation proceedings purporting to alter terms 
of regiatered deed—Admusarbility ın evidence, Bee 
REGISTRATION Act, 8. 17 (b) 558 


$.92—Sale induced by fraud— 
. Admissibility of oral evidence to prove that sale was 
really mortgage. 

Plaintiffs sued defendants for possession of land on 
the basis of a sale-deed. Defendants pleaded that 
they wanted to raise money on mortgage, that plent- 
iff— refused to lend on mortgage, in apprehension of 
the Deccan Agrioultunsta Relief Act, that the parties, 
therefore, agreed that the property should be absolute- 
ly transferred by way of sale, plaintaffs undertaking 
to re-transfer the property as soon ag they had realized 
the purchase-money, with 12 per cent per annum 
interest and to give a written promise to this effect : 
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eld, that the siftoments of the defendants amount- 
ed to an allegatfon that the agroement, Which had 
been carried into effect by tho sale-deed, had been in- 
duced by fraud and that the evidence offered en proof 
of the allegation would be admissible under the lst 
proviso to s, 92 of the Evidence Act. PURSUNAL v. 
BADHUNMAT, 935; 38. L. R. 1. 


8. 107 Presumption of life 

or death—Quardians and Wards Act ( VII of 1890), 

a, 17--Minor not heard of for some months—Mother 

appomted gua dian. 

The mother of a Hindu minor applied to be ap- 
pointed guardian of the property of her minor son in 
the beginning of 1908. The minor was alive in 
December 1907, but was then kidnapped shd there~ 
was nothing to show what had become of him. Tho 
District Judge refused the mother’s application on 
the ground that it was notproved that the minor was 
alive at the date whon the application was made : 

Held, that tho District Judge was wrong in presum- 
ing that the minor was dead and thata guardian of 
property should bo appointed. 

The High Court appointed the mother, TIRPATI 
Kuwar v Parrart, 465 
ħi Fy II B—Praudulent ‘misre- 

presentation by minor as to his age——Estoppel. See 

Conrract Act, 8. 11 562 
m 8. 11 5—~Documents of title 

delivered to vendee—Receipt of consideration on- 

dorsed on sale-deed—Transfor from vendee with- 
out notice of vendor's lien—Estoppel. See TRANSFER 

or Property Act, 8 65, cl (4) (b) 614 

- S. 123, 124, 1I62— 

Income-taz Act (IL of 1888), a 38—Rules under 

Income-tam Act, ule 15—Stataments made and dnou- 

ments produced before income.tam offieers—Aaticrs 

of Biate— Communications made in "oficial con- 
jidence” meaning of—kErulence—Admissibility— 

Power of Court to inspect documenta. 

The returns submitted to an income-tax officer, 
statements made or documents produced before 
him, or orders passed by him do not refer to matters 
of State and are not privileged under section 128 of the 
Evidence Act. The Collector, when summoned 
by the Court to produce such documents, is bound 
to produce them, and the Court is competent to inspect 
them for the purpose of deciding on the validity 
of any objection to their admissibility. 

Section 38 of the Income-tax Act and rule 15 of 

- the rulesframed thoreunder, forbidding public servants 
to make public or disclose any information contained 
in documents produced for the purpose of showing 
the income of the assessee, do not preclude the 
production of these documents in a Oourt of Justice. 
Such information cannot be held to have been 
communicated in “ ofloial confidence.” Lee v. Birrell, 
(1818) 3 Camp. 387; Jadobram Dey v. Bulloram Dey, 
260 281, relied upon 

Inte Joseph Hargreaves, (1900) 1 Ch. 347, 69 L. J. 
Oh 183; 82 L. T. 132; 48 W. R. 241; 7 Manson 354, 
distinguished. 

The orders of the Collector under section 14 or 26 of 
the Income-tax Act determining the amount of 
income-tax payable are not privileged documents 
under s. 124 of the Evidence Act, as they are not 
communications made to him. 

Documents produced or statements made under 
process of law, cannot be said to be made in official 
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confidence ‘witlfin the meaning of section 124 of the 
evidpyce Act, VENKATACHELLA CHETTIAR V. SAYPATHU 
Cunett, 705; 82 M. 62. 
—— Am Sa 124—Documents pro- 
duced or statements made before income-tax officer— 
“ Official confidence ”—Privilege. See s. 128 Burra 


705 
S. 136—Admissibility of 
previous deposition—Identity of person. See Evir- 





DENCE AOT, 8. 21 320- 


— m S 157 —Statement made to 
Police—Oral evidence, admissibility of, See Cr, P. 
O., s. 162 970 

nma Ba 162—Oollector bound 
to produce income-tax papers when summoned to 
do so—Power of Conrt to inspect documents. See 
8. 123 Burra 

Ex-~parte decree— Setting aside of-—-Revival 
of suit—Jumsadiction of first Court after appellate 
Court’s decree, See C. P. O., s. 108 136 

es Appeal from. 





s. 100 ’ 


Execution of decree—Date of auction io 
2 


See LIMITATION Act, scu. II, ART, 166 

—_—— = Decree against several 
jJudgment-debtora, time barred against some, 
whether others can benefit from that bar. See 
LIMITATION 48 

— Application in accordance 
with law—“ Proper Court ”—Decree sent to another 
Court for exeontion. See LIMITATION Act, sc. II, 
AR. 179, cl. (4), Exp. 2 

















Proceedings under as. 89 and 
92 of the Transfer of Property Act, aro proceedings 
in the original guit and not in execution. See TRANS- 
FER oy Prorpxety Act, g. 60 7I 

ur Decree for mesne profits 
against widow-—Execution after her death-—~Hns. 
band’s property in his heir’s hand not attachable. 
See HINDU Law—Wmow IIG 








Bale of mortgage property 
in execution of a simple money decree as well as a 
decree absolute for sale—Both decrees in favour of 
the same decree-holder—Regularity of sale. Sre 


TRANSPER OF PROPERTY Act, 8 67 oh S2 
Application for executyn, 


omitting to specify—Court which panes decree, 
whether in accordance with law. See LINITATION 
Act, 8. 19 








Setting off decrees against 
each other-—-Decrees should be before Court for exe- 
cution. See. P. C, 8. 246 

ee Prat application for exeou- 
tion barred—-Notice issued under second application 
—No objection by judgment-debtor—Effect of order 
for sale, See 9, P, O., s. 244 284 


Bale set aside-—Fraud of 
decrce-holder — Continuation of execution proceedings 
—lTamitation 
Whenever an execution sale is set aside, even if it 

is set aside on account of the deocree-holder’s frafid, his 

subsequent proceedings for execution are a continuation 

of the first. ‘ ` 
Therefore, where the first application for exeoution 

was made on the 28th April 1904 and the property of 

the judgment-debtor was sold, bit the aale was set 

aside at the instance of the judgment-debtor on the 

18th May 1907, on the ground of frand‘on the part of 

LI 
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See O. P. C.,° 
329 
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Execution of decree- conold. 


the decree-holder, who then applied onethe 26th Sep- 
tember 1907, for execution : ° 

Hela, that the question of limitation does not drigo, 
as the decree-holder was entitled to ask the exo- 
cution Court to dispose of his first application, and 
his present applibation was no more than a prayer to 
dispose of his first application. 

Dwrrkana'h y Anandrao, 20 B. 178, Roghunardan 
v. Bhugoo, 17 C. 268, Raghunath Sahay v. Lalji Singh, 
280. 397 and Thakur Prasad v. Abdul Hasan, 28 A. 
18, distinguished. ABDUL KHAYAR t. RRASUDDIN 
Auman, 34I; 180. W N. 521. 
- Mortgage debt on land 
can be attached and sold as movable property. 
See O. P. C., 8, 268 450 











Previous decree for eject- 
ment—Snbsequent suit for rent for period before 
decree --Right to execute previous ejectment decree. 
See LANDLORD AND TENANT 753 

Execution Sale. Bee Saux IN EXECUTION 


EXecutor, Mortgages from—Not bound to enguire 
into necessity jor wan unless special circumstances 
eevist—Executor borrowing on hand-note for Govern- 
ment revenue—Mortgage executed 20 years after trs- 
tator’s deaih—No cause for enquiry by mortgagee. 
Unless 16 is shown that a mortgagee from an ere- 
cutor had notice that the executor was exceeding his 
powers, or had been put to enquiry, he is entitled to 
a decree against the estate; and he is not bound 
to enquire whether the executor ie mortgaging the 
estate for the proper purposes of administration, unless 
there are special wroumstances to put him to enquiry, 
If a man lends money on mortgage to an executor 
in Bengal to pay off hand-notes, said to have been given 
for money borrowed to pay off Government revenue or 
rent, it cannot be held that the mortgagee had notice 
that the exeoutor was dealing wrongfully with the 
property, or was put to enquiry ; nor can it be held 
that the recital of the fact that part of the consider- 
ation monoy had originally been borrowed on hand- 
notes was enough to give the mortgagee notice that 
the executor was exceeding his powers. 
Debendra Nath v. Radhika Charan, 8 C. W. N. 185 
and A. L. Seale v. Brown, 1 A. 710, referred to. 
. The principle of English law laid down in Tanqueray 
Willgfume and Landon, In re, (1882) 20 Ch. D. 465, to 
the effect that if the mortgage is executed by the execu- 
tor more than 20 years after the testator’s death the 
mortgagee ought to enquire with the neceasity of the 
loan, is not supported by any authority in this 
country. Umawoyr Dassya t. Raga JANKI BALLAY 
San 248 
~————— Liability of, to render accounts—Hx- 
tent of liability—-Administrator during minority of 
executor, duty of executor to take accounts from. 
See ACCOUNTS 289 
——_—_—_——— Purchase by, of Trust property at 
Court sale—Burden of proving payment of full value, 
See PROBATE AND ADMINISTRATION Act, s. 91 289 
——_—————— Power of, to dispose of immoveable 
propewty. See PROBATE AND ADMINISTRATION Act, 
g. 90, ol. (2) 





~ Mortgaging property as his own and 
fortis own debts~-Rights of legatecs and creditors 
as against mortgagee—-Minor legatees—Position of 
mortgagee. „Bee Morraaaor AND Montasacuz 369 
m Alienation of endowed property b 
executor is inyalid, See HINDU LAW— WIL 666 
- . 
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Extradition Act; S. 7-*see Cx, P. Q, s, 489 
° . 98 

Factory, occupier of—Duty to “keep register of 
childrene--Discharge of personal liability. See Fac- 
TORIES AOT, 8 2 102 


é 
Factories Act (XV of 1881), ss. 2, 9, 
15 (1) (c), [7—Bombay Factory Rules, Rule 19— 
Children employed to draw cotton—Definition of word 

“ employed "Responsibility of occupier of factory— 

Duty to keep register of children—Discharge of per- 

sonal liability--Employment of children by some other 

person, defence of 

The work y% drawing cotton forms part of the opera- 
tions of a Cotton AJI, and a boy who does this work 
comes within the definition of the word “employed” 
given in segtion 2 of the Factores Act. 

Section 9 of the Act and Rule 10 of the Bombay 
Factory Rules direct the occupier of a factory to keep 
a register of the children “employed ” and their re- 
spective employments, The responsibility is personal. 

A person cannot got rid of his liability for the 
performance of a duty imposed upon him by law by 
delegating it to another person, Dalton v. Angus, 
(1881) 6 App. Cas 749, referred to. It is the duty of 
the occupier of a Factory to find out whether children 
are or are not employed in his Factory, His lability 
is not discharged under s. 17 of the Act unless he 
proves that his failure to enter the children in the 
register was due to the act of some other person 
without his knowledge or consent. Emperor r. MANI 
LAL Broeuitatr, 102 ; 11 Bow. L. R. 12. 

«S19. Sees 2 Burra 102 
eee S. 15 (1) (c). 








Bee s. 2 

SUPRA 102 
m S. I7. Sen. 2 Burra 102 
Fatal Accidents Act--Compensation to 


widow of person killed. See P. O., s, 34 814 
Forelgn Court, meaning of. 

The definition of “foreign court” in the Civil Pro- 
cedure Code, !882, is for the purposes of that Code 
only. VULCAN Irox Worxs Co, Ly. v. Bissomenur, 
927 , 13 0. W. N. 46; 36 C. 238. 
Forgery—Making false document—Assertion of 

false claim in a deed by the executant, but no inten- 

tion of making out that the document was exocuted. 

by anvone else. See P. C, 8, 464 751 
Fraud —Setting aside of sale. 

Where a decree-holder’s pleader asked the judg- 
ment-debtor’s partner, who intended to bid in the 
property put up for sale, not to bid, and an agreement 
was come to between them that the decree-holder should 
sell the property to the said partner, for the amount of 
uis decree, and relying on this assurance of the pleader, 
the partner did not bid and the property was purchased 
by the deoree-holder: Held, that there was no fraud on 
the part of the decree-holder which would justify the 
sotting aside of the sale. Mahomed Mira e. Sarvasi, 
23 M. 227 (P.O), referred to ; and Woopendra Nath v. 
Brojendrs Nath, 7 O. 346, distinguished. SATISH 
CHANDRA MUKAERJII v. A. R. Porrer, 158; 18 0. W. 
N. 18,90. L. J. 244, 36 O. 226. 

is not the only ground on whichs Court 

sale can be impeached. See ©. P, O, 8. 613 

193 

—— Secrecy—-Frand to be alleged and proved 

See O. PLO, s. 244 221 

Understatement of value of property by 
decree-holder in sale proclamation—Di i 

possible purchasers. See C. P. O., s. 811 2 
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Frau@-—concld. * ii 
Suit toset aside Merce glleged to have been 
obtained by feaud—Plammtiff’s claim supported by 
some false evrdence— Whether sufficient to tnvalida’e 
decree, 

A decree obtained by a plaintiff is not lial to be 
set aside on tho ground of fraud merely because 
some false evidence had been given on the side of the 

laintıff. It must be shown further that the evidence 
faa substantially influenced the judgment, Venkata ppa 


Naick v. Subba Naick, 29 M. 179, referred to. 
MATATHIL Porkar t. NALLOOR Assen, 548; 5 M. 
L. T. 285. 


Naturo of proof. See Oonrracr*®Act, 8, 17 
573 


lease obtained by, not void but voidable. 

A lease obtained by fraud is only voidable by tho 
lessor and not void ab sitio. MATHEWSON ~v. SRI 
RAM Kanai Sinon, 626 ; 90. L J. 523. 

——— Bale brought abont by, ig voidable and 
not void. See LIMITATION Act, 80H. II, arr, gl 


719 


General allegations——-Conapu acy—Publie auc- 
tion—Intending didders—Catse of action, 

With regard to fraud, general allegations, however 
strong may be the words in which they are stated, 
are insufficient even to amount to an averment of 
fraud of which any Court ought to take notice, 

Wallingford v. Mutual Society, (1880) 5 A. O. 686 
(at p. 697) and Gunga Narain v. Tiluckram, 15 O. 
583 f. 0.), 15 I. A. 119, followed. 

The fact thata combination amongst bidders has 
been formed to bid at an auction even if the combi- 
nation amounts to what ia commonly known as a 
“knock out” does not give rise to an action at the 
suit -of the vendor. 

Amitka Prosad v. Whituell, 6 O. L. J., 111, Puller v. 
Abraham, (1821) 3 Brod. and Bing. 116, Lers v. Levi, 
(1883) 6 Car. & P. 239, dissented from; and Doolub 
Das v. Ram Lal, (1850) 15 Jur. 269, P. O; 5 M L 
A. 109, referred to JYOTIPROKASH NANDI t. JHOW- 

< MULL JoHURT, 784 ; 13 0. W. N. 87; 86.0 184 
Mere living of the transferor and transferee 
together for two years before the execution of the 
deed does not give rise to a prosumption of frand. 

See FRAUDULENT Tasnarer, 883 ; 795. 

Constructive. Mortgage—Redemp- 
tion—Mortgagee purchasing mortgaged property 
in execution of money-decree ~ Mortgagor’s right 
to redeem, whether aubsists—Mortgagee when to 
be deemed trustee. See MORTGAGE-—REDEMPTION 





Fraudulent Transfer—HMuhammadan law 
—Sust for dower by first wife—Transfer to second 
wife in lieu of dower-—Tranafer before decree but 
after institution of suit by first wife—Collusive 
transaction, 

The first wife of one Ali Jawad brought a suit 
for the recovery of her dower. Five days after 
the institution of the suit Al: Jawad substantially 
transferred the whole of his property to his second 
wife in licu of her dower. Tho first wife obtained 
a decree, but ın execution she was opposed by tho 
second wife: Held, that it was not sufficient to hold 
that the transfer to the second wife was unimpeach- 
able because it was made for the payment of a 
valid debt due at the time. It was necessary to 
determino whether or not the socond wife combined 
with hor husband in carrying out the transaction 


e 
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Fraudulent Transfer—concld. 


for theimproper furpose of defeating the claim of 

the first wife. If she did so combine, she would not 

be @ ffansferce in good faith. e 

tg Eid ence—Onus—Mere liv- 
ing of the transferor and tranaferee together for two 
years before the execution of the dee& does not give 
rise tu a presumption of fraud. » 

Where a Muhammadan wife sued fora declaration 
that a certain transfer made by her husband in 
favour of his second wife was fraudulently made to 
defeat her claim for dower : Held, that the burden of 
proof that the transfer was fraudulent lay on the 
plaintiff. The mere fact that the husband and the 
second wife did live together peaceably for two 
years preceding the date of transfer did not justify 
the inference that the transaction was colourable. 
HAMIDUNNISA BIBI v. NAZIRUNNISA Bisi, 883; 6 
A L J.181;81 A. 170; 795. 


Freedom of Religion Act. 


CHRISTIAN 


General Clauses Act (X of 1897), S. 
3,cl. Immoveable property—Ronts and Pro- 
fits from a hat. See Har 520 


See Native 


a SG. OA pplication by judg- 
ment-debtor to set asidesale on deposit not governed 
by provisions of Limitation Act. See O. P. O, 8. 
810 A 17 


Gift for Maintenance is not necessarily a 
life estate. See PROBATE AND ADMINISTRATION ACT, 
8. 23 


Grant of land by a public oficer—Grant opposed 
to rules framed by Board of Revenue—Unconditional 
tegue of pattah—Possesston taken by grantee— Whether 
grant liable to be set aside by superior public officer. 
An unconditional pattah in respect of some lands 

granted on Darkhast bya public servant competent 

to make the grant, in pursuance of which the grantee 

took possession, is not liable to be set amde by o 

public officer of a higher grade to the officer making 

the grant on the ground that the grant was in con- 
travention of a Standing Order-of the Board of Re- 

venue. Periaroyalu Reddi v. Royalu Reddi, 18 M. 484 

and Collector of Salem v. Rangappa, 12 M. 404 at p. 

406, relied upon. THE SEORETARY OF STATE F DIA® 

v. BUNDEPPA or KONAKONDLA, 76;5 M.L T 81) 

—-Construction—-Boundaries— A rea—Descrip- 
tion of Jand—Oertain definition—Inaccuracy of 
dimensions. See CONVEYANCE 650 


Guardian of Property. Power of—Court 
to appoint guardian of minor’s interest in Joint 
Hindu family, See GUARDIANS AND Warps Act, 8. 7 


745 


—— and Minor—Neglect of guardian 
to properly conduct suit on behalf of minor—Mis- 
conduct in entering into a manifestly unfair com- 
promise—Second suit by same minor not barred. 
Bee Oustom-—-A DOPTION 


ttt Mohammadan nele not a 
guardian—Custom of guardianship, proof $f— Sale 
by de faeto guardian is void—B8uit by ward to recover 
property sold. See LIMITATION Act, SCH. II, apr = 
Guardlansh!p—Specific appointment—Mother’s 
right as against executor—Muhdmmadans of 
Gujrat, See MUHAMMADAN Law 309 








A 


e* 


4 


Volt I] 


Guardians and Wards Act (VIII of 
1890), S. 7—Minor-—Guardian af property— 
Power of Court to appoint guardian of minor's tnierest 
tn joint Hindu family. e ° ké 
A guardian of the property of a minor cannot pro- 
perly be appointed ın respect of the minor's interest 
in a joint and undigided Hinda family. 
Gharib Ullah v Khalak Singh, 25 A. 407, Bindaji 
Lasuman v, Mathurabai, $0 B. 162, followed. Kurt 
Mr v. BRANA Mar, 745; 43 P. R. 1909, 66 P. W. R. 





= $3, LO, | ]—Aliyasunthanum 
family —Porperty undivided—A ppointment of guardi- 
an 


,. ® 

In the case of an Aliyasunthanum family, where the 
only right of an infant is the right to be maintained 
in the family house and the minor has no property 
a guardian of property cannot be appointed on the 
principle governing the appointments of guardians in 
respect of the undivided Mitakshara family properties. 
That the mother and adult brothers of the minor haye 
no objection to the appointment of a guardian is imma- 
terial when the minor has no property in respect of 
which a guardian can properly be appointed. KAJIKAR 
LAKSHAMI v: MARU DEYI, 999, 82M 139. 

— Sa IQ. See a. 10 Surra 999 
S. 17—Appointment of Guardi- 
an of the property of a minor not heard of for some 

months, See Evipmnca Act, s. 107 465 
oe SS. AL (3), 45—Bombay 

Owil Courts Act (XIV of 1869), s. 9—Guardian 

managing minor’s estate through —Gumaasta 

appointed by Coxrt on guardian's application—Mis- 
appropriation by gumasta— Responsibility of guardi- 
aa—Summary procedure 

When section 41 (8) of the Guardians and Wards 
Act says that “the Court may require a guardian to 
deliver any property in his possession or control,” it 
means the property in his actual possession or control, 
and does not include all property for which he may, 
by the application of the law of Principal and Agent, 
be made legally responsible. The summary procedure 
prescribed in the section can only be applied when 
there is no room for reasonable doubt as to tho guardi- 
an being in possession of certain property of the 

A guardian cannot be orderedin a summary 
way, either under this section or s 9 of the Bombay 
Civil Courts Aot to pay to the estate of the ward any 
money lost by the fraud of a gumasta, through whom 
he was managing the estate and who had been ap- 
pointed with the sanction of the Court. 

The remedies for contumacy and rocusancy provided 
by s. 45 of the (Guardians and Wards Act are 
altogether inappropriate where bona jide question of 
fact and law is raised and which cannot conveniently 
be decided in a summary way. MOTILAL KaLyanpas 
ú, Bar Ocana, 338; 11 Bow L R. 191. 
aan 8,45, See, 41 (8) SUPRA 

338 


e Fy H2— Appointment of guardi- 
aly Death or removal of guardian—Effoct on at- 
tainment of majority by Ward. See MAJORITY AOT 
a. 8 724 

Hat—Renis and profits from a hat can be validly 

e morigaged—Immoverble property —General Clauses 
Act (X of 1897), 4 3, Cl (25). 

The rent and profits arising out of land are im- 
moveable prqperty and may be transferred by way 
of mortgage, apart from tho land itself, 
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Hat—concld, A . 


A hts a benefit arising out of Tand and, therefore 
immoveable property within the meaning of cl. (25) 
sec. 8 af the General Clauses Act. Surendo Prasad v. 
Kedar Nath, 190.8; Bungsho Dhur v. Mudhoo, 21 
W. R. 883 and Surendra Narain v. Bhai Lal, 22 0. 752, 
followed. 

Consequently, the rents and profitas derivable from 
hat can be validly mortgaged. GoLAM MOHIUDDIN 
Hossain v. PARBATI 520 


High Court—Juriadiction to quash commit- 
ment mide toit. See Cr, P, C., s. 208 469 


Jurisdichon-—-Bu by lessee for pro- 
fits duming his abaen’e—Possession taken by lessor— 
Suit for land—Letters Patent, Cl. 18. 

Whero the lessee of certain premises outside the 
jurisdiction of the High Court was sentenced to im- 
prisonment Mhd the lessor took possession, a suit by 
the lessce, after his term of imprisonment was over, 
for a declaration that the lease and the rights of the 
lessee are valid and subsisting and for a declaration 
that he is entitled to the rents and profita pending the 
termination of the lease, is one for land outside the 
local limits of the jurisdiotion of the High Court and 
cannot be tried by it, Delhi und London Bark v, 
Wordie, 1 C. 249, followed. 

Kellie v. Fraser, 2 C. 445 and Hura Lal Benenjeaw. 
Nitambini Dehi, 29 O, 815, referred to. 

Rungo Lall Lohea v. Wilson, 26 O. 204: 20. W N. 
718, distinguished. Epas v. Provas OHANDAR 
Miırrerg, 47 2 ; 86 C. 472, 
~~ See JURISDICTION. - 

High Courts Act, s$. 15—Power of High 
Court to interfere with an order proclaiming: touts. 
See LEGAL PRACTITIONERS Act, 8. 36 143 

-— 8. | 5—Powor of High Court 

to interfere with Magistrate’s order under s. 145, 

Or. P ©. 62 

——__—-—_(Allahabad) Rules, Rules 
1CKUD,4 and 20—Juonsdiction of a Bench 
oftwo Judgesto revise an order proclaiming touts— 
Inherent power of High Oourt to delegate certain 
powers to one or more of its members. See Laat’ 
PRACTITIONERS ACT, 8. 36 143 

——— Rule 28—Service of summon 
one Railway servant See O, P O, s. 80 163 

force of rules mado by High Court 

Bee C. P. C , 8. 652 I 
(Bombay) Rules, Rule 
544 -Taxation of costs—Coats of attorneys. See 

SOLICITOR 0 
—-—— — (Calcutta) Rules, Rule 

25—Renewal of Pleadors’ certificate. See Lacan 

PRACTITIONERS Act, 8. 7 334 
—— (Madras) Civil Rules of 

Practice, Rule No. 185—Appheability 

of, where decree not attached. See, O, P. O., A = 


ee 


























Hindu Law—Adoption by widow—Hfect 
of adoption—Alienatwn by widow before adoption— 
Adopted son's right to dispute widow's alsenation— 
Widow's right—Efect of aduption by father— 
Tamitation Act (XV of 1877), Sch. II, Arts. 118, 
119, 125, 144—Effect of Inmitatwr Law on Hindy 
Law—Rerersionary heir, son adopted by widow is not. 
Where a Hindu widow, who has inherited her hus- 

band’s property, adopts a son, the adoption has the 

effect of divesiang her of the property and putting 
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Hindu Law, Adoption—ontd, 


an end to her te ng hem of her ‘husband. 
The adoption his the same effect as het death, 
with this differance that, after the adoptign, she 
has a right of maintenance against the. adopted 
son during the rest of her life, but that mght, so 
long as it is not a charge on the estate or on any por- 
tion of it, does not conferson her any right to the 
‘estate or entitle her to transfer ıt by way of sale or 
mortgage. Dhurm Das Pandey v. Musammat Shama 
Sondri Debiah, 3 Moo. I. A., 229 (842); 6 W. R. 48 
referred to. e 


If a Hindu widow, before adopting œ gon, severs a 
portion of the inheritance therefrom, and transfers it to 
a stranger, without any proper or necessary® purpose 
binding the estate’absolutely according to Hindu Law, 
the transfer, logically speaking, must cease to have 
any effect after the adoption, since it could only 
operate during the time thatthe estate wah represented 
by her as heir, and the result of the adoption is to ter- 
minate that estate. Lakshman v. Radhalai, 11 B. 609, 
and Moru v. Balaji, 19 B. 809, followed. Sreeramult 
v. Cristamma, 26 M. 148, not followed. 


The general proposition of Hindu Law is that a 
Hindu widow has an absolute right to the fulleat bene- 
ficial interest in her husband's property for her life, 
that is, during the term of her widowhood. But this 
general proposition is qualified by the proposition that 
an adoption by her puis an end to that estate and 
‘divests her of it, though her widowhood continues. 


There is no analogy between the cases of alienations 
by a Hindu father and a Hindu widow before tho 
- adoption of a son. In the case of father’s alienation, 
the alienee takes the property absolutely and the 
subsequent adoption cannot affect it, Rambhat v, Laksi- 
man, b B. 680, because at the date of the alienation 
he is fall proprietor of the property and can do what 
he likes with it so long asthere is no son to restrict his 
right of alienation for purposes defined by Hindu 
Law. Tho adopted son in such a case cannot question 
the alienation, because he becomes joint owner with 
the father only as to such ancestral property as the 
father is possessed of at the date of the adoption. 
But it is otherwise with a widow Hor right is of a 
limited character and she has no absolute right over 
it, except in certain cases defined by Hindu Law. 
Therefore, her alienation, those defined cases excepted, 
has effect only during the time that her widow’s 
estate lasts. That estate comes to an ond when she 
dies or makes an adoption. The alienee takes from 
her subject to that law. Moniram vy. Keri, L, R. 7 
LA (116) 155; 60 L. R., 822; 5 0. 776, explained. 
Bamundoss y. Mtsammat Tarinee,7 Moo. I. A., 169 
(180), referred to. 

Limitation Act, being a law of procedure, should 
not be presumed to have effected any change m the 
righta of persons gixen by the substantive Hindu 

wW. j 


Article 125 of the Limitation Aot applies only to 
a reversionary heir. : 
a adopted by a widow is not a reversionary 
elr, 
” Articles 118 and 119 specially provide for the case 
of an adopted son and where these articles do not 
apply, the case must fall within article 144 of the 
Limitation Act. Mero v. Balaji, 19 B. 809, referred to 
Bau Krisuna v. TrIPURABAT, 647; 88 B 88; 10 
Bou. L, R 1029, 
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Ba Widow's right after her 1a- 
nage, to gire im adupimn her son from Wr first 
hustan&— Windu Widow Re-marnage Act (XV of 
1556), 84. 8, 6—Efect of the Act on widow's power 
to gne her son in adoption, . 

According to Hindu Law a gnother, by virtue 
of her maternal relationship, has the right to give 
her son in adoption and there is nothing in the Hindu 
Widow Re-marriage Act which affords any indication 
that the legislature imtended to deprive her of -that 
mght. The right of guardianship, which, under the 
provisions of 8 3 of the Act, may, under certain con- 
ditions, be transferred from the mother to one of tho 
other relations of the child, does not carry with it the 
right to give in adoption, for that is a right which 
can only be exercised by a parent. Panchappe v. Sangan- 
basawa, 24 B. 89, referred to. PUTLABAI v, MAHADU, 
659 ; 33 B. 107, 10 Bou. D. R. 1134. 

z Alienatlon—Compromise by 
widow in respect of her husband’s property not 
. binding on Reversioners. See LIMITATION Act, BCH. 
TI, ART. 126 











~ Estates or emoluments attachea® 
to hereditary office—Alienation of, by office-holder 

meffectual beyond term of his mncumbency k 

Where estates or emoluments are attached toa herea- 
ditary office (such as a joshipan in Berar) and repre- 
sent the remuneration to be enjoyed by the ofice- 
holder for the time being in return ‘or the performance ` 
of the duties of the office, such estates or emoluments 
are inalienable by any office-holder Luyond the term of 
hig incumbency in the office. When he dies or retires 
from office, the right to officiate devolves on the next 
heir and the estates or emoluments attached to the office 
inseparably devolve with it, 

Kuppa Guruhal v. Dorasmai, 6 M. 76, followed. 
RAJARAM v, Waman, 244; 5N L.R 15. 
Widow—-Ezecution sale—Whe- 

ther widows estate or whole inheritance passes—Legul 
necesstty—Pilgrımage to Benares— Consent of rever- 
sioner, no evidence of legal neceseity—Doctrine of 
aurrender applicable to sale, not to be catended to 
mortgage—-Sale partially invalid for uant of legal 
neceastty—~ Whole sale to be set aside. 

The only sound method of testing whether“ an 
execution sale the limited interest of a Hindu wido® 
or the absolute inheritance passes, is to examine the 
real nature of the debts and to see whether or not the 
were incurred for purposes recognized as valid undér 
the Hindu Law. Nanom: Babuastn v. Modhun Mohun, 
L.R 181A 1;18 C. 21, referred to 

Pilgrimage to Benares, for the offering of pmdas 
there, is not recognized as a legal necessity by the 
Hindu Law. 

Where a Hindu widow borrows money on mortgage 
of her husband’s estate, though the transaction may be 
consented to by the next reversioner, such consent can- 
not have the effect of conferring on the deed a larger 
operation than a mortgage of the limited interest 
only, because the consent by itself is not sufficignt to 
establish the existence of legal necessity. pin 
Behari Kundu v. Durga Charan Banerji, 85 O. 1036 
and Sham Sundar v. Achhan Kunwar, 21 A. 71; L.R. 
25 I. A. 188, followed A 

The doctrine of surrender, npon which the validity 
of a sale, out and out, of the whole or any portion of 
the inheritance with the consent of all the immedinte 
roversioners 1g based, cannot legitimatel$ be extended 

. 
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to the caseof a mortgage where the widow still retains 
the owfership of the property. e ee 

Where a sale by a widow 18 partially iavaltd owing 
to absence of legal necessity, the whole sale must be 
set aside, the purchaser accounting for the mesne 
profits and the sums expended for legal necessity 
being set-off against them. Deputy Commissioner of 
Kheriv Ahanjan Singh, 29 A 881; L R 841. A. 72 
followed. HARI Kissen BHAGAT v, BAJRANG BAHAI 
Sıxan, 434 ; 18 0. W. N 544, 9 O. L. J. 463. 
——— by widow before adoption— 

Adopted son’s right to dispute widow's alienation— 

Widow’s right. See HinpuTgw-—Anortion 647 
———————— Ancestral property— 

Property inherited from a collateral relation is not 
ancestral property, 

Property inherited from a collateral relation, as a 
brother, is not ancestral property in the hands of 
the person inheriting, but should be treated as sepa- 
rate property, Karuppan Nachiar v. Sanharanarayana 
Ohetty, 27 M. 380, followed. 

Fenkayyamma v. Venkataramanayyamma Bahadur 
Varun, 25 M. 678 P. C, distinguished. GURUNURTHI 
Renni v. Gurammat, 750; 6 M L. T. 74; 82 M. 88. 
— itakshara—Power of widow— 

Gift of property to daughter on occasion of gowna 

ceremony—Gift when binding upon reversionary heirs 

of husband. 

The gowna or dwiragaman ceremony, that ia the 
ceremony performed when the young wife, upon the 
attainment of puberty, leaves her parental house to 
take up her residence in the house of her husband, 
isa ceremony of importance closely connected with 
marriage and there is no substantial distinction be- 
tween gifts made at the nuptial fire or in the bridal 
procession, and gifta made at the time of the dwiraga- 
man ceremony. 

It is competent to a Hindu widow governed, by the 
Mitakshara Law to make a valid gift of a reasonable 
portion of the immoveable property of her husband to 
her danghter on the occasion of the daughter’s gowna 
ceremony, and such gift is binding upon the rever- 
sionary heirs of her husband. Whether the gift ie of 
a reasonable portion of her husband’s property must 
bo @mermined with regard to the circumstances of 
M6 particular disposition. 

assi Nath Bysacky. Hara Sundari, 2 Mor. Dig. 198 
(P.C.) ; Vyavastha Darpan, 2nd Mdn., pp. 89 to 107, 
foflowed. 

Ramasami v. Vengidusami, 22 M. 118, Kudutamma 
v. Narasimha, 17 M. L. J. 628; Kamakshi v. 
Chakrapany, 30 M. 452; 17 M, L, J. 405, Rustam Singh 
v. Moti Singh, 18 A, 474 and Damoodur v, Senabutty, 8 
C. 587, referred to. ORURAMAN BAHU t. Gorr SIE 








Dayabhaga—“ Kanya” mean- 
ing of—Pitridatta Ayantuka Stridhana Sxccession— 
Son or married daughter, who ıs preferential heir, 
(Per Brett and Mitra, JJ., Coxe J. dissenting). The 

word binya in Chap. IV, s. 2 para. 16 of of the Days- 

bhaga, means on unmarried daughter and not daught- 
ers generally. 

Wm the succession to the pitrid itta ayautuha stridhan 
(property given by the father ofter marriage), sons 
are given preference.to married daughters according 
to the Daya®hag4 School of Hindu Law. PROSONNA 
Kumar BOSE y SARAT Sosuri Gross, 766 ; 86 0. 86, 
12 Q. WAN. 924, ka L. J. 200, 
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Hindu Law—GIft to daughte-.on her marriage— 

Oonditipn for revefsion of gifted property to donor's 

family, validity of-—Right of husband to inherit pro- 

perty gifted to his wife, 

R. K.*the daughter of M. was married to defendant 
in 1868. On the occasion of the marriage M. made a 
verbal gift of the village in suit Some years after 
her marriage, R.K., displeased with her husband, left hia 
house and spent the rest of her life with her parents. 
‘Till 1880 the rents and profits of the village in suit were 
received by defendant’s father on behalf of defendant, 
On 16th June 1888, M. executed an ekrar nama, which, 
after recitime the fact of the oral gift at the time of his 
daughter's marriage, purported to convey the village in 
suit to R.K., on the same conditions as before, i.e, sub- 
ject to the*provision that, in the event of her dying with- 
out issue, the property should revert to him and after 
him to his heirs. R. K’s name was duly registered in 
the collectorate and she enjoyed the income till her 
death. On hêr death the defendant succeeded in 
getting mutation of names in his favour. Plaintiff, as 
heir of M , sued for possession of the village, subject of 
the gift. Defendant contended that the village was 
given to him absolutely for the benefit of himself and’ 
his wife, and that if the gift was absolute in favour of 
his wife, he was entitled to the property as her heir. 
The Court of First Instance adjudged that the defend- 
ant was entitled to succeed as heir to his wife. On 
appeal to the High Oourt that decision was reversed. ` 

Held, that the ekrar nama of the 15th June 1888 if 
not a fraudulent document, was decisive of the case; 
and as there was not the slightest evidence of any 
fraudulent scheme at all, the property must revert to 
the donor's heir. Assuming R. K. to have been absolute 
owner, it would have been competent for her to make 
a disposition of the property, which would have defeated 
the expectations of her busband. Considering the state 
of feeling that existed between herself and her husband 
it would not have required much persuasion to induce 
her to put the property beyond his reach. SAM 
Saivenpga Sant v. MAHARANI Janki Kogr, 126, 5 
M. L. T. 181; 36 ©. 811,90 L. J. 517. 


Inheritance. See HINDU Law 





BUCOEBSION. 


Joint family—Non-liability ofjoint family pro- 
perty for deceased father’s debt contracted for liquor— 
Immoral debt, swit to recover not maintainable—Day- 
abhaga and Mitakshara Hinda Law— Contact Act 
(IX of 1872), s. 73, whether supersedes Hindu 
Law, 

Under both Mitakshara and Dayabhaga Schools 
of Hindn Law the estate in the hands of the son 
is not liable for debt contracted for liquor supplied 
to his deceased father ; consequently a suit to recover 
such debt is not maintainable after his death. 
KHAGINDRA Natt Das v. Nanak  CRHAND, 13; 24 
P. B. 1909, 3 P. W. R. 1909. 


—— property—Mitakshara—Power of 
one sharer to dispose of his undivided share—Con- 
sent of other co-sharers—Benefit of family. 


Per Karamat Husam, J.—It is a settled rule of 
Hindu Law of mitakshara so far as these Provinces 
are concerned, that one sharer has no authority 
without the consent of his co-sharers to dispose of 
his undivided share of the joint family property even 
for the benefit of the joint family. Chandar Kishore 
v. Dampat Kishore, 16 A. 869, followed excepting the 
dictum to the contrary ; Upoorocop Tewary v. Lalla 
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Bandhjes Suhay, È O. 749 (62 763), refogred to. 
JAMNA Prasan v, JAaDEO, 83; GA, L.J. 11.65M 
L. T. 66, . 


Mitakshara—Father standing 
' as surety—Antecedent debt—Inabiltty of family pro- 
perty-—Personal liability of son. 

Where a Mitakshara father executed a security bond 
for a mortgage-debt and stipulated that if the mort- 
gagee were prevented from holding possession or from 
colleoting the rents the debt would be recqyered with 
damages from certain specified plots belonging to the 
family of the surety, and it was found that the surety 
bond was not given on account of any antecedent debt, 
But that the father recklessly incurred the debt without 
any legal necessity and not for the benefit of the family, 
and the mortgagee sued the son of the surety to enforce 
his rights under the land, more than six pears after the 
mortgagee was dispossessed from the mortgaged pro- 
perty ; held, that the father having stood surety for the 
payment of money which he might never have to pay, 
cannot be said to have incurred a debt, which, apart 
from any question of legal necessity or benefit of the 
family, can be regarded as debt binding on the family 
property in the hands of his son who might have be- 
come personally liable to fulfil the condition of the 
surety bond, and the property in his hands would have 
remained bound to that extent ; but inasmuch as the 
personal remedy of the plaintiff against the son is 
barred, his claim is incompetent. 


The Maharaja of Benares v. Ram Kumar Misir, 26 A 
611, following ; Tuhuram Bhat v. Gangaram Mulchand 
Gwar, 23 B 454, and Sitaramayya v. Venkataram- 
anna, 11 M. 873, referred to. HIRALAL MARWARI v. 
OHANDHABALI HALDARIN, 153 ; 13 0. W.N. 9. 














should be made party in execution proceedings of 
` mortgage decree against father. See C. P. 0.,8 
244 213 


aan an an Arrangement-—Consideration of 

family settlement. 

The Court will support family arrangements and 
not scan too closely the quantum of consideration. 
Stapilton v. Stapilion, 1 At. K. 2; Williams v. 
Wuhams, L.R 20h Ap. 204; Lakshmiba: v. Ganpat 
Moraba and Ganpat Moraba v. Lakshmibai, 5 B H C. 
R. 128; Ram Nirunjun Singh v. Prayag Singh, 8 C. 
188, followed. 


The above rule applies to arrangements made by 
the adult membors of a Hindu family as to the terms 
of a partition of the family property, whether such 
arrangements be made before litigation or during the 
pondenoy of litigation ; and a Oourt will not re-open 
such arrangements, 


A bona fide compromise by a father of a disputed 
claim which is the subject ofa pending suit is piima 
facie binding on his son. Maharaja of Jeypore v, 
Jayukota, 11 M. L. J. 70; Pitam Singh v. Ujagar 
Singh, 1 A. 651; Sarabajit v. Ind yu, 27 A. 203 ; dai 
Gajindar v. Lat Harihar, 2 C. W. N. 687, referred to. 
GANESHA Rao t. Tursaras Rao, 380; 19 M.L J. 4 


Property— Partial partition ad- 
mitted-—Preaumotton of entire partition—Realization 
of undivided debts by one member—Suil for recovery 
of shares by other members—Limitation Act (XV of 
1577), seh H, arts 62, 17—Division in status, 





< 


Son represontative of father’ 


[1909 
Hindu Law-—Jolnt Tamlly-—contd. 


Jacta, constfuting— Contribution on account of fyneral 

ceymonies—A moult to be ascertained with reference 

to the mbange of contmbutora—Acquisition of pritate 

propérty by managing mamber—Burden of proof that 

property wus acqutred in private capacity. 

When partial partition is admitt@d, the presumption 
is that there has been an entire partition both with 
reference to right and properties, 


Where a member of a joint Hindu family is in 
possession of joint family properties and a partial 
partition takes place, leavirg him in possession of 
certain undivided properties, his possession of such 
properties will still tinue to be the possession 
of the other members of the family, though they may 
have been divided, till some event happens which 
rendera his possession exclusive or hostile to the 
others. This prmeiple would, also, apply to any 
aecrotions to such family properties But after tho 
division in status of the members of a family one of 
them does not represent the others, nor 18 he bound 
by the dealings of the others with reference to any 
property in which a person may be interested The@ 
result of such division in status is that no member of 
the family can recover the de't or any portion of the 
debt that may be payable to the other members. 
Their rights against any debtor wonld stand unaffect- 
ed by any payment to him. And if any momber 
recovers a joint debt he becomes liable immediately 
to pay over the shares of othor members to them. 
Consequently, a suit by a member to recover back 
his share would be governed by art. 62 and not by 
art. 127 of the second schedule of the Limitation Act. 
Arunachala v Ramsamya, 6 M. 402, Banoo Tewary v. 
Doona Tewary, 24 C. 809; Thakur Piasad v. Partab, 
6 A 442; Tellis v. Saldanha, 10 M. 69, referred to 
Ganesh Dutt Thakoor v Jewah Thakooram, 3L C. 262 
(P. C }), explained. 


Whero the members of a joint Hindu family divided 
among themselves the most valuable portion of the 
joint family properties and allowe l the rest to remain 
undivided, but from the date of division the undivid- 
ed properties ceased to remain under the manage- 
mont of any one membor of the family as a managing 
member, each member opened scparate dealings” and 
separato accounts, each paid mcome-tax separately, 
and each collected what ho could ~- 

Held, that under these circumstances the members 
must be takon as divided m status from the date of 
division. 

Tho amount of contmbution which one person is 
entitled to claim from others on account of funeral 
ceremonies porformod by him should be determined 
not with reforence to his means but with reference to 
the moans of the person who has to contributo. 


If a member of a joint Hindu family, who is in 
management of the common affairs and in possession 
of the family funds, alleges that certam property is 
his private property, the burden of proving that he 
had acquired the property in his private capacity and 
not on behalf of the other members of the family 
hes on him, VAIDYANATH Aryan V AIYASANY AYR, 
408; 5M L T. 49. . 


Sen etre Mitakehava—Liablity of 

son for father’s mortgage—Liability co-extensive 
with agsets received by son from deaeased father. 
See ‘TRANSFER OF Property Act, 3, 90 atz 


. 
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—_— Mitakshara—Debts due frome father 
—Suit against father—Sons impleaded as de¥end- 
ants on father’s death—Decree agains’ sons— 
Inability of sons and ansentra! proper'y—Nature of 
debt—Civil Procedure Code (dct XIV of 1882), 88 
234, 244, 252—Qilestion to be determined in execution 
proces lings, 

There is no substantial distinction, in regard to 
questions arising in execution, between the position of 
legal representatives added to the suit before decree (s. 
252, C. P. © ), and legal gepresentatives brought in 
after decree (s 234,0 P Cy All questions between 
them and the deocree-holder, Wolating to execution, 
must alike be disposod of under section 244, © P. C 

Where the sons of a Hindu father governed by the 
Mitakshara Jaw wore placed on the record as defend- 
ants as legal reprosentatives of their father—the 
original defendant—who died before deoree, and finally 
a simple money decree was passed against them as 
such legal representatives — 

Held, that it 1a open to the sons, judgment-debtors, 

@o dispute in execution proceedings the liabihty of the 
ancestral properties for the debt of their father on 
the ground that tho debt was tainted with immorality 

or illegality. Umed Hathising v Goman Bhaji, 20 B. 

335, followed. They cannot insist on the plaintiff 

resorting to a fresh suit to enforce them pious obligation 

as Hindu song to satisfy the debt out of these proper- 
ties, because the question having arisen in execution 
proceedings betweon the decree-holder and themselves 
as partica to the suit, a separate suit is rendered in- 

admissible by the provisions of section 244, O. P. O. 

Suv Bax e. Saxna Rau, 459; 33 B. 39; 10 Bow. 

L. R. 939. 





NMitakshara—Fathr’s debt, son’s pious 
obligation to pay—lmmoral dsht—Conasider ition— 
Burden of pioof—Na‘ure of eviden*e—Evidence of 
general character, g i 
The dofendant’s father executed four Hundi and 

a hypothecation bond as collateral security Upon the 

father’s death, the creditor brought a suit to recover 

tho amounts due on the Hundis by sale of the hypo- 
thecated property. Held, that in a case of this 
kindsit was for the son to show that by reason of the 
ngbure of the debt he was discharged from the pious 
obligation to pay it; that evidence of a general 
character as to the drinking and extravagant habits 
ofthe father was not sufficient for the discharge of 
the onus which lay on the son, and that he must prove 

that the debt in question was incurred for an im- 

moral purpose. Held, farther, thats the burden of 

proving non-receipt of consideration also was on the 

son ans Beran v GULZARI Mat, 478, 6 A. 

L. J. 183. 








— Hvidence—Partition—-Share ontered 

in Record of Rights—-Alienation by one momber 

without family mnocossity—Innocent purchasor— 

Egnitios in favour of alienes. See Evinexce. 899 

Mitakshara —.dlianwion by 
co-fParvener——Guit ta set avide by ot ver co-paroener 
— Limitation —Tafant co-paroansr—Rolief sjort to 
equities of purchiser—Limitatwn Act (XV of 1877), 
$ 8, and ath. IT, art. 109. 

* Where a member of a joint Wifakshara family exe- 
cutes a deed of sale in respect of a joint property, his 
co-parceners who were not parties to the deed would 
se entitled to*mintain a suit for recovery of posses- 
byjom within 12 years from the time when the alience 
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took poxsessiqn of the’ proporty Janki Kunwar v, 
Ajit Singh, L.R 14I. A 148, 15 C. 58 and Ra'a Ram 
Loorrify, Lichmun Pershvd, 8 W BR. 16, referred to 
A co-parcener born at the time of the alienation as 
well as one born subsequent to it are both equally en- 
titled to gue to setit aside. Graham Lal v. Kantoo 
LAN LR 11 A 821; 14B.L.R 187; 22 W.R. 56, 
Biola Nath v. Kartich Kissen, 34 O. 872and Maro Dust 
Narain y Bear Narain, 11 W. R 480, followed. 
Bat the Soret will grant relief subject to the equi- 
ties of the Purchaser 
Mohair Parshad v. Ramyad, 12 B. L R. 90; 20 
W. R. 102 and Jamuna Parshad v. Ganga Pershad, 19 
O. 401, rfferred to. j 
When, therefore, the alienation is set aside the Court 
should order that the property should be possessed in 
defined shareg and the share of the transferor shoul« 
be subject to the hon of the transferee for the return 
of the purchase-money, on the ground that the co- 
parcener must make his sharo available for payment 
of ms just dues, and fulfilment of his obligation. , 
Even if the co-parcener who made the alienation 
die during the pendency of the suit, the other co-par- 
ceners cannot claim to take the property by survivor- 
ship so as to defeat the rights of the purchaser. : 
Emanen v. Sreekishen, 7 W.R., 248, Ram Ratan 
v Maohant Bahu, 6 C L, J 74, Udy Ohobey v. 
Rishika Prasad, 8 C. L J 662, Ramyad Sahv. Bin. 
deswarı Kumar, 6 O, L.I 102, Matho Parshad v. Mehr- 
bin Singh, L R 17 I. A. 194; 180. 167; Juy Xarain 
v. Girish Chandra, 25 W. R. 855; 4 0.434; L.R 5I A. 
228, Chudambaramy, Gauri, 2 M. 83;L. R 6I A 177 
and Patara'h v. Raja Ram, 4 A. 235, distinguished. 
In the cage of a joint Mifakshara family, where a 
right is vested in all the members jointly, the manag- 
ing member may, within the meaning of sec. 8 of the 
Limitation Act, give a discharge without the concur- 
renceof the minor members of the family and time will 
yun against all the members including the minor mem- 
bers. Surja Prasat v. Khicahist Ali, 4 A. 512; 2 A, 
W.N 114, Vigaesirara v. Bopayya, 16 M 486, Sadul- 
la Khan v, Bhasa Ma’, 59 P. R 1882 and Harihar 
vy. Bhol, 6C L J., 883 (393) followed Anaado Ashore 
v. -lnaudo Kishore, 14 O. 50, distinguished. ` 
Annamalai v. Murugasa, L. R. 801, A. 220; 209 M. 
544, referred to. kh 


Therefore, even where some of the plaintiffa wore 
minors at the time of the commencement of the snit, 
the plaintiffs will be entitled to mesne profits during 
the three years immediately preceding the suit Bax- 
wart Lau v. SHEO SANKAR MISSER 670 








—— Mithashara~-Father’s person- 
al debt--Deoree against father on basis of the debt 
—B8on’s pious duty to discharge decretal debt. See 
LIMITATION Act,s 7 


~——_——~Ancestral moveable property Father's 
power of alienation—Gift to one son to the erclusion of 
the other-—Ecluded sows right to claim partition of 
tmmoveable as well as moveable ancestral estate. 

In ajoint Hindu family governed by the Mitak. 
shara School of Law, a father is not entitled to alien- 
ale, from vindictive motives, the ancestral moveable 
property by way of gift in favour of his one son to 
the exclusion of the other son. The excluded son has 
a right to clnim partition of such moveable property 
after such gift Raja Ram Tewari v. Luchman Pershud, 
8 W. R. 15; Lakshman Dada Naik v. Ram Ohandra, 
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Dada Naik, 1 B. 561; Jugmohandas . Mangaldas v. 
Sir Mangaldas Nathubhoy, 1) B. 628, refqrred to. 
Nann Ram v, Mancar Sex, 797;6A.L. Ja 416. 
= Capacity of one member to aue and 
to give discharge without joining others. See DINIT- 
ATION ACT, 8. 7 824 


————  Mitakshara—Norigage by 
Hindu father—Liabtlity of sons—Antecedent debt-— 
Famaly necosstty—Tiansfer of Property Act (IV of 
18852), 3.88—Transfer by person hating limited interest 
—Burden of proof of necessity. 

Held, by the majority of the Full Bench (Banerj: and 
Richards, JJ., dissenting) :— . 

A Hindu father in a joint Afitakshara family cannot 
give a valid mortgage of the joint ancestral property 
as security for an advance-made to him at the time 
of the mortgage, not to satisfy an antedbdent debt or 
a family necessity. As there is a distinction between 
a mortgage given for an antecedent debt and a mort- 
gage for a debt incurred for the first time when the 
mortgage is executed, a transaction of the latter des- 
cription is not bindmg on the sons of the mortgagor, 
unless the loan was obtained for a family necessity. 
In this respect there is no distinction between an 
alienation by an out and out sale and an alienation by 
a mortgage. A mortgage is asale sub modo, and 
the word alienation embraces both a sale and a 
mortgage. 

Jamna v. Nain Sukh, 9 A. 493; Marbahal v, 
Gopal Alisra, 1901, A. W. N. 67; Ram Dayal v, 

judhia Prasad, 28 A, 328; Surja Prasad y, Golab 
Chand, 27 C, 782; Venkataramanaya v. Venkatara- 
mana, 29 M. 200; Luchmun Dass vy. Giridhw Chow- 
doy 5 C. 855, followed. 

aran Singh v. Bhup Singh, 27 A. 16, distinguished, 

Babu Singh v. Bihart Lal, 80 A. 166; Maheswar 
Dutt v, Kishun Singh, 84 ©. 184, not followed. 

Badri Prasud v. Madan Lal, 16 A. 75, (F.B); Lal 
Singh v. Deo Narain Singh, 8 A, 279; Nunomi 
Bebuasin v, Modhun Mohun, 18 ©. 21; Lakshni Dada 
v. Ram Chandra, b B. 48, referred to, 

Suraj Bursi Koer v. Bheo Persad, 6 0.148; 40. L, 
R. 226, L. R. 61. A. 88, referred to and explained. 

Where a plaintiff claims under a deed executed by 
amember of a joint Hindu family, alienating the 
family property, the onts hes upon him to prove the 
existence of circumstances, whioh alone under Hindu 
Law would justify the alienation, that is to say, 
“legal necessity’ or pious purpose. 

penne Davahan Baha He Mussamut Bubooee 
Muxdraj Kounwaree, 18 W. R. 81; 6 M, I A, 398; 
Kameswar Pershad v. Run Bahadur, 6 O. 848; BO, L, 
R. 861; L. R. 81. A. 8, relied upon, 

(Per Stanley, C. J.)—' Antecedent debt’ means a 
debt which is not for the first time incurred at the 
time of alienation but a debt which existed prior to 
and independently of such alienation. It must be a 
bond fide debt not colourably incurred for the purpose 
of forming the basis of a subsequent alienation. 

Hanuman Kamat v, Oowilxt Alundar, 10 CO, 528, 
relied upon. 

(Per Banerji, J.)—As regards a Hindu son’s liability 
to pay his father’s debts not tainted with immorality, 
there is no distinction on principle between a debt 
secured by a mortgage and an unsecured dobt, and 
unless the debt is of such a nature that it is mot the 
pious duty of a son to pay it, a mortgago of joint 

‘ancestral property made by the father is binding on, 
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andee@forcoable agajnat, the son and his interest in 
the property whether the loan secured by tho mort- 
gage was incurred at the time of the mortgage or had 
been taken at some date anterior to that of the 
mortgage. 

Chidamtara v. Kootha, verumal? 27 M. 826; Sura) 
Bango v. Sheo Persad, 5 C. 148, Nanami v. Aodhan, 
18 C. 21, Sitaram v. Zalim Singh, 8 A. 231; Kishan 
Lat x. Qarnruddhwaja, 21 A. 238; Badri Prorañ v. 
Madan Lal, 16 A. 76 (F. B.); Chinta Manran v. 
Kashinath, 14 B. 820 ; Rapohandra v. Falirappa, 2 
Bom. L. R., 450, relied upon. 

Jamna v, Nair Suki@Y A. 498, not followed. 

In a suit brought agai the son to enforce the 
mortgage the onus is not on the plaintiff to prove that 
the debt was incurred for the benefit of the family, 
but itis for the son to prove that having regard to 
the nature of the debt, ıt is not his pions duty to 
disch: it. 

Girdhares Lall v. Kantos Lal, 22 W.B.56; 14 B. 
L. R. 187; L. R. 1 L A. 821, rehed upon. 

(Per Richards, J.)—In cases where the alienation 
was made to meet an old, or what might be called an 
‘antecedont,’ debt, the Court would be justified in 
holding that proof of this fact would be atleast prima 


* facie sufficient evidence of legal necessity. 


It is impossible to hold, having regard to the 
ruling of the Privy Council im 18 O. 21, that under 
all circumstances the burden of proving necessity lies 
on the creditor. 

If 15 A. 75, (F. B.) which is a binding authority for 
this Court, be followed, there is no real distinction 
between the private debt of a Hindu father incurred 
before the mortgage and a debtincurred simul- 
taneously with the mortgage, and, consequently, his 
gong are oqually liable in either case. CHANDRADEO 
ace v. Mata Prasap, 479; 6A. L. J. 263; 31 A. 
176 


Partitlon—Mother’s share on par- 
See HINDU TAW— WILU 523 
See PARTITION. 
--Stridhan—Inheritance of share by 
mether from deceased son, See HINDU Law— Wirt 


tition. 








nnn Husband’s right to et 
jn presence of mother and sister, when marrage 
takes place in an approved form. See HINDU Lan— 
Succession 720 


Successlon—Mitakshara and 
Mayukha — Daughter mherting from parents in Berar 
—Nalure of her estate. 

In Berar, a Hindu daughter, inheriting from her 
father, takes an absolute estate and not a more life- 
estete. Venayeck Anandrow v. Lusumeedaees, 9 M. I. 
A. 516; Bhagirthibar v. Kahnujirar, 11 B. 285 ; Jankı- 
bar y. Sundry, 14 B. 612; Giyabar v. Vyankatesh 
Shenom, 1 Berar L. J 185; Jtamprasad v. Musammat 
Subu Bar, 4 N. L R. 81, followed 

Narayan Vithal v. Goimnd Narayan, IN L.R. 154, 
Chotay Lall v. Ohunno Lall, L. R.6 I.A 16; 80. L. 
R. 465; 4 C. 714, distinguished. DAWLATRAO, v. 
GOVINDRAO, 243 ; 5N. L. R. 18. 


meee n aman rhon applicable to Bajput 
agriculturista of Kangra. See Cusrox Boece ry 








me Khatris of Safghare, Mont- 
gomery District. Ses Custou—Muccessioy, SOI 
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——~ Mitakshara—Gift by, Hindu 

mother to her, married daughfrs without, Spec yng 
ther renpectice shares—Doneen tihity as tenants- 
in-common and not as joint tenanto—Stridhan —Hus- 
band’s right fo inherit in presence of mother and sisters, 

< when marriage t@es place in one of four approved 
forme. 

A gift by a Hindu mother governed by Mitakshara 
to her four married daughters, incapable of forming & 
jomt Hindu family, 18 not a gift in jomt tenancy merely 
because the sharo of each js not defined therein, but 
in the absence of any direcMgn by the donor to tho 
contrary, the donees are te a-in-common to whom 
the principle of surivorship does not apply and the 
share of any of them dying passes to the personal 
representative of the deceased. Jogesuar Narain v. 
Ram Chandia, 280. 670; Yethsrajulu v. Mulunthu 
28 M 363, followed. 


Nrapat Singh v. Mohamed Ali, 11 C. 1; Musamma 
Umrao Kaur v. Tej Singh, 27 P. R. 1891; Penkay- 
yamma v. YVenkataramanyyamma, 25 M. 678, dis- 

@tingiushed. 


The Stridhan of a Hindu wife, dying childless, whose 
marriago had taken place in one of the four approved 
forms, devolves upon her husband to the exclusion of 
her parents, sisters and other heirs. 

Jagan Nath v. Runjrt Singh, 26 O. 354, followed. 

Gopal Chandra v. Ram Chandra, 28 C.811, referred to. 
MUNI v. Usmao Sinan, 720; 39 P. R. 1909, 65 P. W. 
R. 1909. 











Family  cuatom—Lineal pri- 
mogeniture-—Huidence to establish custom must be 
clear and wunambiguous—Character of certainty 
essential to the validity of custom—Landa held as 

© remuneration for office af chowdhuri—Succession to 
estate not absolulely owned by family—Evidence 
necessary to establish lineal primogeniture. 

For the purpose of establishing a family custom 
of succession by lineal primogeniture, the evidence 
must be clear and unambiguous. To establish such a 
mnght itis not sufficient to show that the office of 
chowdhuii was held, for many generations, by a 
member of the family and to the holder of that office 
gartain lands were assigned as a part of his remunora- 

10n, while the grant appeared to bo of an office only, 
and to an individual, to be held during good behaviour, 
agd was clearly revocable at the pleasure of the 
person by whom it might be conforred, not merely on 
the eldest son, but upon any member of the family, 
or, indeed, on anybody. 

A family custom of succossion to an estate not 
absolutely owned by the family cannot exist. 

Where no family custom, properly so-called, existed 
during the period of native rule, and as regards the 
subsequent period ıt was clear that, whenever tho 
holder of the estate died leaving more than one son, 
the right of the eldest son was challenged in the 
Courts, and the litigation invariably ended in a com- 
promise under which the youngor sons obtaimed a 
share of tho estate very muoh in excess of the main- 
tenance to which, had the custom existed, they would 
have been entitled. 

e Held, that the evidence entirely failed to givo 
to the alleged custom of lineal primogeniture the 
character of certainty which is essential to its va- 
lidity. RAMAKANTA Das v BHAKANAND Das, 754; 6 
A. jy. J. 864, 18 A W. N. 681; 90, LJ. 97, 

» 
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Hindu Law—Witlow—dvsis, decree for, 
against Hindu widow, when binding on the estate— 
Evrec@tion sale— karag? interest uhich passes, 

Where a Hindu widow did not seek to recover any 
interest personal to herself, and incurred habihty for 
a judgment-debt in the effort to recover a portion of 
her husband's estate, the estate would be hable for 
the satisfaction of the judgment-debt. Ramkishore v. 
Kally Kanto, 6 C. 479, followed. 

Premmoys v, Preonath, 23 C. 636, Dinamons v. 
Elahudad, 7 O. W. N. 678, and Dinamoni v Klahudut, 
80 W. N 849, referred to. 

Therefore, where a Hindu widow brought a suit for 
the recovery of portion of her husband's estate, but 
by reason of a bond fide mistake the suit was 
brought in a wrong Court which returned the plaint to 
be presented to the proper Court and directed her to 
pay the costs of the proceeding, and ultimately she 
was snccessgil in fhe smt, but in execution of the 
decree for costs a portion of her husband’s estate 
was sold — 

Held, that the property passed absolutely to the 
auction-purchaser. 

In order to determine the exact interest which 
passes ata sale in execution of a decree against a 
Hindu widow or a qualified proprietor similarly situ- 
ated, the test to be applied is whether the suit in 
which the sale was directed was brought against the 
widow upon a cause of action personal to herself or 
one which affected the whole inheritance of the pro- 
perty in suit. Where the decree is in respect of the 
husband’s estate and binds the reversionary heirs, the 
purchaser of her right, title and interest in execution 
takes the estate absolutely. Rai Radha Kissen v. 
Naortaun Lal, 6. C L. J 490 (519) , Jotendio Mohun 
Tagore v. Jogul Kishore, 1 O. 857, and Jogul Kishore v. 
Jotendro Mohun, 111. A. 66, P. O., followed. 

Baijun Debey v. Bry Bhookun, 1 C. 133; 2 I. A 275 
24 W. R. 306 (P. C.) ; Giribala v, Srinath, 12 ©. W. N. 
469; Kallu v. Faix Als, 30 A. 394, diatinguished. 
Broso Natu PAL v. JUGGESWAR Baccus, 62; 9C. L. 
J. B16, | 


— Decree for mesne profits against 
widow—RErecution after her death—Husband's pro- 
perty in hie heer’s hands not attachable, 

A decree for possession and mesne profits was 
obtained against a Hindu widow. The portion of the 
decree as to mosne profits remained unsatisfied. In 
execution sought after her death: Held, that while the 
property of the deceased could be attached her hus. 
band’s property in the hands of his legal representa- 
tives could not be attached. LACHMIN Narain v. 
SHAM BUNDER LAL 116 


aaa anama ——Jat—Karao marriage divests 
widow's estate by Custom—Eriden’e of Oustom— 

Whether Custom should be immemorial in the sense of 

English Common Law, 

In a Jat community a widow, according to custom, is 
divested of the property of her husband after hor 
karao marriage. It is not necessary to show that 
such custom 18 immemorial in the sense of the English 
Common Law. Lakhra) Bharthi v, Aurudh Tiwari 
26 A. W. N. 80, followed; Ramalakshmi Ammal v. 
Bivanatha Perumal Sethurayar, 14 M. I. A. 570, 17 
W. R. 553, 12 B. L. R. 306; Bhagwan Dus Tejmal 
y. Rajmal, 10 Bom. H. O. R. 241; Gopalayyan v. 
Raghupatiayyan, 7M. H C. R, 260; Nurayan Babaj, 
v. Nana Manohar, 7 B. H. C. R. 153, referred to. RAM 
KisHan v, MEDH SINGH 141 
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Hindu Law~Widow—canold. 


Compoyomise by widoty in reg- 
pect of her husband’a property—Alienation hot bind- 
ing on reversioners. See LIMITATION Act, Her, JI, 
ART. 125 < 180 

— Tegal necessity—Spending money 
on religious ceremonies. 

A Hindu widow is not entitled to spend all her 
estate on religious ceremonies regardless of her in- 
come, for, “ propor expenses” does not mean extrava- 
gance. Biswa Naru BHATTACHARJEE V. DURGA BUN- 
DARI DEBI 





—— 


-Title of widow in enfranchised 
service inams—Widows life-interest before enfran- 
chisement not converted into absolute tyterest by 
virtus of the enfranchisement. 

The enfranchisement of a service inam land, which 
before enfranchisement, was in the possession of a 
Hindu widow as a lamited owner, does net operate as a 
resumption and fresh grant by the Government 80 as 
to enlarge her estate and make her absolute owner. 

Guanaryany Kamahkchi, 26 M. 839 ; Pingala Lakhshmi- 
pathi v. Bommureddipall: Chalamayya, 80 M 434, 
followed. SUBBAROYA CHETTY v. Aryaswami AIYAR, 
749; 6M. L. T. 80; 82 M. 86. 

Re-marriage allowed by custom 

—Right to maintenance in deceased husband’s pro- 

perty on remarrying See Hinpu Winow_Rs- 

MARRIAGE Act, 8. 2 761 


-—— ——— WII -—Construction of —Grft to sons 
—Mother’s share on partiticn—Inheritance of share 
from deceased son-—-Stridhan 
If a Hindu will contains an express gift of the testa- 

tor’s property to hia son, then the right of his widow 

toa share on the partition of the property by the 
sons is defeated. 

Debendra Coomar v. Brojendra Coomar, 17 C. 886, 
followed. 

Where a Will directed that on tho tostator’s youngest 
son attaining the age of 21 years the executrix should 
divide his properties among his sons in equal shares : 

eld, that the Will contained no gift to the sons but 
merely operated to postpone partition toa particular 
date 








Kishori Mohur v. Moni Moher, 12 O. 165, followed. 

Sorvlah Dosee v. Bhooban Mohun, 15 0. 292, distin- 
guished. 

If a Hindu mother is entitled to a share on parti- 
tion, her right is not affected by the fact that she has 
already inherited a share from one of her sons 

Jugo Mohan v. Soroda Moyee, 12 O. 165, followed. 

In estimating the share to ‘which a Hindu mother 
is entitled on partition, credit must be given for any 
property which she has received as iiridhan from her 
husband's estate. The sharo which she takes as heiress 
of her deceased son is not sfridkan. in that she has 
only a woman’s estate. 

Jadoo Nath v. Brojo Nath, 12 B. L R. 885 and 
Kishort Mohun v. Moni Muhun, 12 0. 165, referred to. 
POooRENDRA NATH SeN v., HEMANGINI Dasi, 823; 36 
©. 75, 12 C. W. N. 1002, 
— Erdowment ın fawnr of god 

Shiva — Construction—Allenation of endowed property 

by executor mralid, 

A will contained the following provisions “For 
the worship and puja of Shiva Thakur and the Dharma 
Sabha, the house, of which the boundaries and deserip- 
tions are given below and in which the Shine Thakur 
has been established, and the income derived from 
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Hindu Law—WIII—concld, 


the promissofy notes of the value of Rs. 10,090 out 
of thos numbers of which the numbers are given 
below, shll be devoted to the worship and pwa of 
Shira Thakur ond the repairs of the said house, and 
whatever romains it may be used by the pmncipal 
exécutor for meeting the family e®penses. The aforc- 
said house shall not be transferred by sale, mortgage, 
gift or otherwise. The principal executor may live 
in it and may let it out on rent provided that such 
act does not interfere with the sera or puja of Bhua 
Tahkur and the Dharmg Sahha? At the com- 
mencement of the will testator stated that he 
had set apart a debuit ouge for the god Shira and 
in describing the boundaries of the house, he describ- 
edit asa house dedicated tothe god Shia: Held, 
that the intention of the testator was to dedicate the 
honse to the god Shira, and the transaction was not 
a mere colourable one made for the benefit of the mom- 
bers of the family. Biuggolutty Prosonno Sen v. Guorco 
Prosonno Sen, 25 O. 112, referred to. 


Held, further, that the endowed property could not 
be hypothocated by the principal executor nor coulde 
it be brought to sale in execution of a decree obtain- 
ed on foot of such hypothecation. Brnopz BEHARI 
Muruor v. Bira Raw. 666;6 A. L. J. 44. 


Bequest in Savour af an adopted 
son—Adoption iniahd-—Rsasor or motne of will— 
Construction. 

One Hargu Lal had a daughter, four son’s daughters 
and one gon’s daughter’s son, K. He made a Will of 
all his property in favour of K., and in the will helaid 
down that the property would remain his own during 
his life, and after him Musammat Sukhi, his son's 
widow, would be the mai, and after her it would 
go to K., whom Sukhi had adopted with his consent. 
The Will further contained that neither the testator’s 
daughter nor any of his gon’s daughters were to have 
any right in the property: Held, that the adoption 
of K. was not the reason or motive of the gift, but 
that K. was the object of the will irrespective of 
his adoption. Farındia Deb Raikut v. Rajeswar 
Das, L. R. 12 I. A., 72,11 O. 468, referred to. Mur- 
agi Lau r. KUNDAN Lat. 687, 6A. L.J. 411. 


9 

Widow Re-marriage Act (XW 

of 1856), 5. 2—Hindu widow of Halwai caste 

—Re-mairiaye—Right to maintenance in deceased 

husband's property—Hindu Law—WRe-marnage al- 

lowed by custom, 

Section 2 of Sct XV of 1856 is inapplicable in tho 
case of a widow whois permitted by the custom of hor 
caste to ro-marry. 


A Hindu widow of Halas caste, who is permitted 
by the custom of her caste to re-marry, does not for- 
feit her right to maintenance in the property of hor 
deceased husband by re-marrying, nor does her rela- 
tionship with the family of her first husband come 
to an end by her re-marriage. Unchastity may entail 
a forfeiture of such right, but it cannot be said that 
re-marmage amounts to unchastity. Har Sarah Das 
v. Nandi, ll A. 830; Dharam Das v. and Lal, 1889 
A W.N, 78; Ranjit v. Radha Rani, 20 A. 476, reljed 
upon. GAJADHAR T. KAUNSILLA, 761,64. L. J. 107; 
Bi A. 161. i 
















SS. 3, 5—fittect of tho 
Act on widow’s power to give hor soy in adoption. 
See HINDU Law—Apoprion 
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Husband, right of, to inherit property gifted to InJunctlon—concld.e a e È 
his wife. See HINDU LAW--GIFT 12 4 


Immoveable property—A nght t? fake 
out lac is an enterest in immovable pwropérty. See 
REGISTRATION Act. 8. 3 k 903 





Rents and profits 
from a héf aro immovable property. See Har 520 
-—— Superstructure on 
land is immoveable property. See PUNJAB GEN- 
ERAL OLAUSES AOT, 8. 2 (26) 9 


Improvements— Compensation fo.—Building 
erected by tenant on langlord’s lind—-Non-tmtarfer- 
ence by landlord—Acquie: Equitable estoppel, 
Where one person builds u the land of another, 

an abatinence from interference by the owner is not 

sufficient to constitute acquiescence and to raise the 
equitable estoppel against the owner. In addition 
to the abstinence of the owner there must be a mis- 
taken belief m the builder that the land was his own. 

Therefore, where a lessee erects a building on his 

Jegssor’s land with the knowledge of the latter’s agent, 

who takes no active steps to prevent such erection, it 

@does not amount to an acquiescence on. the part of the 
lessor. 

Bem Ram v. Kundan Lal, 21 A. 496 (P.C ) followed. 

Raj Naraw Mitter v. Budh Sen, 27 A. 338, distin- 
guished, 

Uda Begam v. Imam-ud-din,1 A. 82, not applied. 
TK an UMAR Daraz Kuan v. Maru, 821; 6 A. 
L. J. 57. 

Income.TaX Act (ll of 1882), s. 38— 
Statements mado and documents produced before 
income-tax officer-——Production m a Court of Justice 
not prohibited. See EVIDENCE Act, 8 123 705 

e—a Rules under, rule 15—Statement 
made and documents produced before incomo-tax 
officer--Production in a Court of Justice not pro- 
hibited. See EvIDENGE Act, 8. 128 

Injunction, Perpetual, grant of, to abate 
munsance—Nuisance from samoke—Measure of dam- 
ages for past injury—Permanent mjury—-Injury 
to reversion in case of premises occupied by tenants— 
Suggestions as to manner of abating nuance no 
part of Court’s duty— Power to sue 
Ina sait for injunction, the Courts in India have 

geliscretion to refuse an mjunction, but this discretion 

is only exercised when there is no substantial damage 

to the plaintiff. h 

eHolland v. Worley, 26 Ch. D. 578; Dhunjibhoy v. 
Jnsboa, 18 B. 252, Ghanasham Nilkant v. Moroba,18 B. 
474, Sultan Nawas v, Rustomji, 20 B 704, roferred to. 

But where the smoke coming out of defendant’s 
mill causes substantial damage to plaintfi’s property, 
an injunction will not be rofused on the ground 
that the mill had been working for some years before 
plaintiff's shops were erected, When a porson occupies 
a house, ho does so with all the rights which the 
law affords, and one of them is a right to wholesome 
air. Bliss y. Hall, 44 R. R. 697, relied upon. 

The proper measure of damages for injury already 
done # property by a smoke nuisance is merely the 
expense that would be incurred to restore the pro- 
perty to a olean, uabitable condition. , 

% smoke nuisance is not a permanent injury and 
wdditional damages cannot be claimed, even if it be 
shown that plainif’s tenants had given notice to 
quit and that the property would sell for less, 
unless the mmisance had actually caused the tenants 

to glepart. The pr assumes that the tenant would 
* 


+ 





not pay iess rentas he can himaelf get full com- 
pensatiow for the mjury? 


Simpen v. Savage, 1 C. B. N. S. 847, Mumford 
v, Oxford tnd Worcester Railway, 1 H. & N. 34, Bell v. 
Midland Railway, 10 C. B. N S. 287, referred to. 


Where tenants have not actually quitted the pro- 
muses, the only injury possible to the reversion is 
that the smoke nuisance might become a prescriptive 
right. Olump v. Lambert, L. R. 3 Eq. 399 at p. 413, 
‘referred toy 


In such a caso it is sufficient to grant plaintiff 
nominal damages and a declaration that the discharge 
of smoke ever his property 18 not done “ as of right.” 


It is no partof the duty of the Court to make 
suggestions as to the manner in which the nuisance 
may be abatpd. All the Court has to do is to say 
that the nuisance shall cease. Attorney-General v. 
Colney Hatch Lunatic Asylum, L. R. 4 Ob. App, 146, 
referred to. 


The Court may, however, suspend the operation 
of the injanction for a reasonable time, if the defend- 
ant satisfies it that he is making such alteration in 
the mil as will have tho effect of abating tho 
nuisance. UMAR v. Kewatwar, 958, 358. L R. 30. 


~ Sut for—Facts constituting dis- 
possession barring suit. See SPRCIFIO RELIEF ACT, 
s. 56 (1) | 689 





——~—, mandatory, cannot be granted 
for specific performance of personal service. Bee 
SPECIFIC RELIEF Act, 8. 67 829 


nnn Stay of sur in Foreign Court. 

A Court of equity can only restrain a person from 
proceeding with a suit in a foreign Court: if the per- 
gon sought to be restrained is within the jurisdiction 
of the Court, so that, in the event of an injunction 
being granted against him and being disobeyed, he 
would be subject to the proceas of contempt. 

Cai ron Iron Oo, v. Maclaren, (1855) H. L. C 416, 
followed. Vuncan Iron Works Co., LD. v. BISSUMBHUR 
927 ; 18 0. W. N. 346; 86 C. 233, 


=m Ciml Procedure Code (det XIV of 
1882), 3. 402—Decree of ltevenue Court—Eeccultun 
~ml Court. 

The Revenuo Courts are Courts of Civil Judicature 
within the meaning of the Civil Procedure Code, in 
that thei? decrees, when transforrod in the regular 
course, are to be treated in all respects as if they 
were passed by a Court of Civil Judicature. 


Nelmoni Singh Deo v. Taranath Mukerji, 9 ©. 205 
(P. CO); 12 0. L. R. 361; L. R. 9 I. A. 174, and Madho 
Prokash v, Mur Manohar, 5 A 406 (F. B ), followed. 


Onkar Singh v. Bhup Singh, 16 A 496, dissented 
from. 

A Revenne Court decree doos not loso its original 
charaoter. Itis only in the course of execution that 
the Civil Court should treat such a decree in all re- 
spects as 1f it had been passed by itself. 

Therefore, a Civil Oourt may grant a temporary 
injunction staying the proceedings in execution of a 
rent decree, under section 93 of theN. W.P Rent 
Act, which was transferred to a Oivil Court for 
execution. Ram Locuan SINGH t. Bent Prasan, 933 ; 
9C. L. J. 125; 360, 262; 90. L. J. 128. 1 
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e 
InsolVency—Effect of vesting order. See Pur- 
gap Laws Act, & 24 ` : 55 
—————-— Fofm of petition in—Wording pf Insol- 
vent Debtor's Act how far to bo followed. See IN- 
SOLVENT DEBTOR'S ACT, 8 9 e 199 
Banker and customer—Money’ deposited 

with banker as trostee—-Banker mixing up trust 
money with his own—Recovery from general assest 
of the bak. See BANKER AND Ovusroame 712 


Insolvent Debtors Act (11 and 12 
Vic. C. 12), S. 7. Ses Ponsas Laws, ach 
8. 24 


e Sa Q—Petition in Ineoltency, form 
of—Wordimg of the Act, how far to be fullou ed—Inso!- 
rent alleging creditor’s ugreement to settle hgs cl am—- 
Whether Quurt should, give opportunity to prove such 
agreement 
It is absolutely essential that petitions in insolvency 

* should follow the exact wording of the eAct. Abu Haji 

Suleman v. Haji Jan Mahomed, 8 Bom. L. R., 648; Er- 
parte Coates, (1877) 5 Ch. D 979, referred to. 

If the insolvent alleges an agresment on tho part 
of his petitioning creditor to settle his claim for a 
certain sum, it is equitable and just to grant the 
insolvent an opportunity to prove the alleged agree. 
ment. RAMMULv Mren Ras, 199; 11 Box. L BR. 
81. 
——dJudgment=-Debtor—Final discharge 

Protection from enocution—Limitution Act (XV of 

1877), sch. IT, art. 180—-Reviror of gudgment—Civit 

Procedure Code (Act XIV of 1882), 3. 248. 

Where it appeared that the judgment-debtor was 
declared insolvent in 1878 but there was nothing to 
show what had since happened, nor there was anything 
to prove that he had obtained his final discharge. 

Held, that he was not entitled to protection from 
exeontion under a decree obtained in 1891. 

The term ‘revivor’ is nowhere defined in the Limit- 
ation Act, 1877, or in the General Clauses Act or Civil 
Procedure Code; but the Legislature must have 


. ntended by “ revivor of judgment”, in the proviso 


to art. 180 of schedule II of the Limitation Act, 1877, 
the procedure presertbed in sec. 243 of the Civil 
Procedure Oode, 1882. Ashootosh v. Doorga Churn, 
6 0. 504, followed. 2 

Therefore, where a decree was obtained in 1891, 
from the Original Side of the High Court, an order 
made, in execution proceedings in 1897, for the exe- 
cution of the decree, after notice to the judgment- 
debtor under seo. 248 of the Civil Procedure Code, 
1882, had the effect of reviving tho original decree, 
and an application made within 12 years of that date 
for execution is not barred under art. 180 of schedule 
II of tho Limitation Act, 1877. Monohar v Fatteh 
Ohand, 30 ©. 979, distinguished. 

Beo. 230 of the Civil Procedure Code, 1882, ought 
not to be so construed as to make i conflict with the 
provisions of art. 180 of schedule II of the Limit- 
ation Act, 1877, and section 280 cannot be taken to 
limit art 180 Mayabhaiv Tribhuvandas, 6 B. 258; 
Ganapathi v. Balasundara, 7 M. 540 and Fatteh Naram 
v. Ohundrabati, 20 O. 551, followed. 

Seo. 232 of the Civil Proceduro Gode merely re- 
quires that the legal representative of the decree- 
holder shonld apply for execution of the decree and 
that his name should be brought on the record. 
There is no provision which renders necessary the 
actual substitution of the name of the legal repre- 
sentative for the validity of the execution proceedings, 
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Insolvent Judgment-Debtor—concld. 


or the filingeof an application for substitution. Syud 
Na&ify Baboo Peareo, 19 W. R. 256, and Balkishoon 
v Muhammag Tasam Alles, 4 N. W.P H C. Rep. 90, 
referred to. JOGENDRA OHUNDRA Roy v. ByAN Das, 
168; 36 0. 648, 9 C. L. J. 271. bd 


Interest, payment of, as su@i—Appropriation of 
payments by creditor towards interest. See Liat: 
ATION Act, 8. 20 137 


Interpretation of Statutes, principles of 
— Construction of Statutes by Courts—-Legislature pre. 
sumed to know—Lte-e tin same words-—Legta. 
lative recoguitiun of jugfcial construction 
It is a well-settle@principle of construction that 

the Legislature is presumed to know not only the 

general principles of law, but also the construotion, 
which the Courts have put upon particular statutes ; 
and, therefore, where a section of an Act, which has 
received a judicial construction, is re-enacted in the 
same words, such re-enactment must be treated aga 
legislative recognition of that construction. Mansel 
v Queen, 8 E and B. 73 and Ex parte Gampbell, L. R., 


5 Ch. App. 708, referred to. JOGENDRA CHUNDRA Row? 


v. Syrax Das, 168; 36 0. 543; 90. L.J 271, 
of Legislative Acts—Criminal 
Procedure Code (Act V of 1898), 5. 290. 
Taking each word of æ section of an Act literally, 
without any regard to the context or the general 








‘scope and scheme of the sections in which it stands 


and to which it belongs, frequently may, sometimes 

must, lead to absurdity. Where the meaning is 

unmistakably plam through the slovenly expressions, 

a Judge should not hesitate to give effect to the 

meaning and give the go-bye to the letter. EMPEROR 

v, ABDULALI, 260 ; 11 Bom. L. R. 17. 

Issue, specific, for adverse possession necessary— 
Adverse possession not to be discussed in an issue 
of limitation. See O. P. C., 8. 28 120 

Jlrga-—hkResolobion of Jirga prohibiting member of 
particular tribe from acquiring land in cortain 
locality—Reference to Jirga not originating from 
definite dispuate—Non-comphance with provisions of 
s. 10 of the Regulation—Effect of Resolution on 
Punjab Pre-emption Law—Jurisdiction of Civil 
Court, when ousted. See PUNJAB Frontier Rhev- 
LATION 87 

Joinder of chargeS—Rescue and theft. Ses 
Cr. P. C., s. 233 6 

Joint Family. See Hinpu Law. 


Joint Tort~feasors, lability of—Sust for 
damages against Payment by one of his share of 
damages pending surt—Exoneration of the reat, 

The plaintiff sued several persons for damages 
for assault. During the progress of the case one of 
the defendants admitted his liability and obtained 
his exemption on payment of his share of damages: 
Held, that the fact, that one of soveral tort-feasors 


admitted his liability and agreed to pay or paid his. 


share of damages, did not exoncrate the others 
from their liability. Brinsmead v., Harrison, @872) 
LR.7 C.P. 547; Thurman v, Wild, (1840) 11 A. 
and E., 453, distinguished. Ram KUNAR BINGH V. ALI 
Husain, 884;6A L. J. 185; 81 A. 178. . 
Trial, for property stolen from two different 
persons is illegal. See OR. P, Cy s. 4 (Œ 335 
Judgment disposing of all the point’ in dispute 
cannot be subsequently reversed ky the samo 
Court. See ©). P. O., 8 .202 ee 8 





“(1908 | 


See GP. b, s. 
108 y 136 
—-— e Non-joinder of parties. 

Non-joinder of pagties does not affect the jurisdic- 
tion of the Court BINDUBASHINI CHAUDHURANI 4. 
BRIMATI JAHNANI, 150; 13 0. W. N. 303. 
-——-—-—— Of Court—Possessory suit— 

Subject-matter of dispute ceasing to exist on the date 

of judgment See Sprcivic ReLmwr Act, s. 9 152 
Teman EO get alide award not to bo ousted 
by agreement of partie See ARBITRATION 394 


8. 14 
—— of High Court—Suit for 

tmmoveable property where part 16 within ju’ dictron. 

The High Court may entertain an action in respect 
of immoveable property provided that a portion of 
such property is within its jurisdiction. 

Therefore, where a portion of the estatein respect of 
which a declaration and an injunotion are sought, is 
within the local limits, the High Court can grant the 

®reliefs as regards the whole estate. Ganopa SuNDABY 
CHavpHuRANI r. Navini, 514; 86 C. 28; 12 C. W. 
N. 1066. 








order passed without, is a nullity. 
See PARTITION 54 
amma Of Small Cause Court 

to take cognizance of suit for specific performance 

of contract. See Buann Cause Court suir 552 
—— +--+ to try a suit for damages 

for trespass, See PROVINCIAL SMALL Cause CouRT, 

scm. IL, crs. 11 anp 85 (2) 592 

question of—First time taken 
in appeal. 

A question of jurisdiction may be -allowed to be 
taken for the first time in appeal, although it had not 
been suggested at any earlier stage of the proceedings. 
GurDHO SINGH r. UHANDRIKA Binen, 913; 36 C. 


198, 5 0. L: J. 611. 

— Order o when Court has 
no jurisdiction—Irregular exercise of jurisdiction con- 
sidered waited when objection not takenin tyme. 
When a Court has no jurisdiction over the subject- 

inaiter of the action in which an order is made, such 

wtder is wholly void, and the maxim applies that con- 
sent cannot give jurisdiction. But when in a causo 
which the Court is competent to try, the parties with- 
out objection join issue and go to trial, the defendant 
cannot subsequently dispute its jurisdiction upon the 
ground that there were irregularities in the initial 
procedure, which, if objected to at the time, would 
have led to the dismissal of the suit, The objection 
to the exercise of the jurisdictaon is considered as 
waived because it was not taken at the time tho exer- 
cise of the jurisdiction was first claimed. 

Eedgard v, Bull, 9 A.191; L.R. 181. A.184; Minakshi 
y. Subsamanya, 141, A. 160; 11 M. 26; Sukh Lal v. 
Tara Chand, 88 C. 68; 20. L J. 241, Ahosh Mahomedy, 
Nasir Mahomed, 33 C 852; 3 O. L. J. 250, Rhode Island 
v. M@ssachussetts, 12 Peters V. S. 657, referred to. 

Pisani yv, A. G. of Gibraltar, L.R. 5 P O. 615; Ew parte 
Pratt, 12 Q. B. D. 884, Eeparte May, 12 Q. B. D 497, 
Fishnu v, Krishna, 11 B. 153, Golab Sao v. Chowdhury 
Madho Lal, 20, L. J. 884; 9 C. W. N. 956, Harkness v. 
Hyde, 98 U, 8.476,"Jollaud v. Sprague, 12 Peters U. 8. 
300 and Hobart v. Frost, 5 Duer N. Y. 672, followed. 
GUuRDRO SINGA r. Onanprixa Sinau, 913; 86 0. 
1983 650. L. J. oL ` 

. 
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Jurisdictlon—Venuo of suit baged on contract.  JUrISdiCetion—coneyi. , E.G 
See O. P. O., s. 17, Exp. IIT A f 77 Ea E 4 of. 

Tat of first Court go order revieab of Mhe limits of tho jurfadiction of tho High Court 
suit after appeMate Court’s decree at Calcutta are those which were formerly possessed 


by the Supreme Court and were continued to the High 
Court by the Indian High Courts Act, 1861, vz., to 
have jurisdiction over all persons in Bengal, Behar 
and Orissa; and hence any Court outside the jurisdic- 
tion must be considered as a foreign Court for the 
purpose of restraining a suit in such Court. 

Mangle Chand v. Gopal Ram, 84 O. 101, dissented 
from. Vuycan Irox WORES Co, Lp. v. BissuMBHUR, 
927; 18 C. W. N. 316; 36 ©. 283. 


——— of Civil or Revenue 
Cousts—Suit for ejectment by land-holder— 
Occupancy tenant subletting his tenancy—Plea of 
right to sublet does not amount to denial of pro- 
prietary title, See N. W. P. Tenancy Act, 8 31 
(2) * 161 

Taram aranana aana Punjab Tenancy Act (X VI- 
of 1887) s8 50, 77 (8) (g)—Ejectment of tenant 
from lund notin lease by Retenue Court—Suit for 
poaséasion by tenint on basis of occupancy and 
proprietary rights, cognizance of, by Owl Cumt— 
(irl Procedure Code (Act XIV of 1382), s 18-—Res- 
Judicata—- Whether Revenue Court decree bars subse- 
quent Citu Suit. 

Plaintiff took some land on lease from defendant, 
who obtained a decree for his ejectment in a Revenue 
Court. The decree included the land in snit and 
plaintiff was ejected from this land m execution of the 
decree, Plaintiff then brought the present suit for 
possession on the allegations that the land in suit was 
included in the ejectment decree by mistake and that 
he was an occupancy tenant of a portion of the land 
and had become proprietor of the remaining by long 
adverse possession. 


Held, thut the suit was exclusively cognizable by 
the Civil Courts. 

Joti v Maya, 44 P. R. (F. B) 1891, Kesar Singh v. 
Nhat Singh, 45 P R. (F. B.) 1801; Thakar Gir v. 
Baakhi, 3 P R. 1895, Imam Din, v. Feros Khan, 64 
P. R. 1898, followed. 

Atar Singh v, Rala Singh, 139 P R. 1906 ; Banwari 
Laly. Musammat Gopi, 30 A. 44; not applied. 

As the Revenue Court had no jurisdiction to try the 
present suit, the previous decree of the Revenue Court 
did not bar the present suit. 

Sultan Habibullah v Mohabat Khan, 58P R. 1901; 
Gangaraju v Kondsreddtswami, 17 M. 106, QGomti Kun- 
war v. Gudri, 25 A. 188; followed. BmB DIAL v. 
Caiac Bisi, 321, 12 P. R 1909 


Suit for possession of land 
when defendant is paying share of produce as rent. 
See PUNJAB Tenancy Act, 8. 77 (3) (c) 465 


— Buit for declaration of right 
to share in occupancy holding. See N. W. P. RENT 
Act, 8. 9 593 


_ Declaratory suit regarding 
property included in defendant's mahal on partition. 
See N. W. P Lann REVENUE Act, g. 132 696 

Suit for partition of rent- 

free grant. See N. W. P. TENANCY Act, 8. ; dz 














when ousted under the 
Punjab Frontier Regulation 877 


GENERAL INDEX. 


. fe - (J 
1068, 
e e 
Juristicti of Civil or Revenue 
Court—congld. i = 





District Mamatrate cancel- 
hung permission given by Municipal Board, to build 
a temple—Suit to seb aside District Mafnstrate's 
order not maintainable. See U. P, MUNIOIPALITIES 
Act, 8. 188 77 








Cause‘of action—Application for filing 
an award made on reference between a Karachi 
firm and n Multan merchant. See ARBITRATION ACT, 

- 8 2 938 





Agreement of parties to bry suta in 
a particular Court—Cause of action artoing outside 
the juriadsction of thit Oourt—Contract Act (IK of 
1872), a, 28-—Validety of agreement. 

A contract was entered into and was performable 
outside the territorial jurisdiction of the Karachi 
Court, but the parties agreed between themselves that 

“for the purposes of litigation the contrgct should be 

deomod to have been entered into in Karachi. In an 
application to file an award passed in pursuance of 
the terms of the contract: 

Held, that the agreement of the parties could not 
vest the Karachi Court with jurisdiction. An agree- 
ment of this sort is void under the provisions of 
section 28 of tho Contract Act Lovis Dreyrus & Co. 
t, Miran Bux, 965,35 L. R. 965 


-Of Criminal Court—Falsifica- 
tion of account—Criminal Breach of Trust, See 
Cr. P. C., s. 179 796 


Land Acquisition Act (I of 1894), s. 9 
—Land acquisition proceedings—Mortgaged pro- 
perty converted into money—lLien of mortgagee 
on the money. See TRANSHER OF PROPERTY Act, 


8. 88 
a S. 23 (1) first—dgn-. 
cultural land—Probability of lant being demanded 

Jor bulding purposes—Price af land in the ıillage— 

Mas het value, 

In awarding compensation for agricultural land, 
neguired by the Government, the Court should tako 
into consideration the probability, if any, for a demand 
for the land in question for building purposes. Tho 
price of similar land, in the village in which the acquir- 
ed land is situated, at the time of the publication of 
the declaration, under ¢ 6 of the Land Acquisi- 
tion Act, furnishes a fair criteria for ascertaining the 
market value SECRETARY oF STATE v. Goran SINGH 





Landlord and Tenant—0o-sharer landlord 
-Decree against registered tenant—Sale in execution 
oy decree— Whole tenure does not pass—Intorest of 
tnregistered co-sharar tenants does not pass. 

The principle laid down with regard to a sale, held 


in execution of a decree for rent obtained by a frac- _ 


tional co-sharer against certain persons as tenants, is 
that such a decree can only be oxecuted as a money 
docreo under the Code of Civil Proceduro, and that, ab 
a sale in execution of that decreo, what passos to the 
. purchaser is the right, title and interest of the judg- 
ment-debtors and nothing more 

Afra: Mollah v. Kulsumnnessa, 10 0. W. N. 176; 
Doorga Dhur v, Hura Mohinec, 13 OWN. 270 ; (1909) 1 
Ind Cas 184; Alatangim v. Brinath, BO. L. J, 552; 
Jiban Krishna v. Brojo Lal, 30 I. A. 81; 30 0. 550, 
followed. 

Jeo Lul v, Gunga Pershad, 10 ©. 996 and Nitayi 
Behari v. Hari Gorinda, 26 C. 677, distinguished. 


[1909 . 


Landlord and Tenant—contd. 


Such a sate, even though a decree may bo qbtained 
ag abt the regiatortd tenants, passes only tho right, 
title and*intarest of such registere od tenants, and not 
the interest of their unregistered, co-sharers as 
well. 

Doorga Dhur v. Huro Mohines, 18 © W.N. 270, (1909)1 
Ind. Oat 184, followed. Basoy SANKAR SIKDAR v. 
BAJENDRA Konar Bas. 539; 9 C L. J. 470, 18 
CO. W. N. 748. 


——— Rent paid bona fide to holder 
under defective “oy ke not liable to pay aguin 





to the rightful o Assignment by lessor un- 
necessary. See Ta@®srerx or PROPERTY Act, 8. 54 
6 


Ejectment -Verbal denial of 
land-holder’s title by tenant See Spxciric RELIEF 
Act, 8. 42 





— ixproprietary rights—-Agree- 
ment to relinquish, not valid. See N.-W. P. TEN- 


ANOY Act, 8, 731 


Lease for building purposcs—9 


Presumption of permanent grant. 

Where a vacant piece of land was leased, no term was 
fixed, and the lease was made for the purpose of the 
lossee building a house and hring therein, and the 
logsee built a house accordingly : 

Held, that in the absence of ‘anything to the con- 
trary in the lease the lessee should be presnmed to 
hold on a permanent tenure and was not liable to 
eviction by the landlord. DURAISAWMY CHETTIAR V. 
Korrusami Papayacni, 802; 5 M. L. T. 289. 


~~ ——Hjectment, previous deciee for— 

Subsequent suit for rent for period before decree— 

Right to execute previous ejectment decree, 

The relation of landlord and tenant does not termi- 
nate by the institution of a suit for ejectment. It 
continues till the decree is passed or even ‘later. So 
long as it continues the landlord has no option in the 
matter of recognising the tonancy, which subsists as a 
matter of fact whether he recognises it or not. Hence, 
a landlord who sues for rent which accrued before he 
was in a position to eject the tenant cannot bo regard- 
ed as waiving the right of ejectment for previous gy; 
rears which he may have obtained by a previous 
deoree. 

Therefore, where the landlord obtained a decree for 
ejectment against bis tenant on July 10th, 1907, for 
non-payment of rent for the whole year 1312, and the 
decree-holder brought another suit after the decree 
for the rent of 1818, which year terminated in April 
1907, that is, before the date of the ejectment decree, 
and obtained another decree: 

Held, that the landlord was entitled to bring the 
suit for the arrears of the period prior to the eyectment 
docree, and by such conduct he ought not to bo regard- 
ed as having waived the right which he had obtained 
under the ejectment decree which he has a right to 
execute. 

Jogeshuri Chowdhrain v, Mahomed Bbrahim, 14 0. 33 
and Peer Buw v. Mowzah Ally, 1 Hay 89, distinguished. 
MANSAR ALI v. ABDUL KARIM. 7353 

—— Buit by landlord to avoid 
transfer made by tenant—Oause of action, date of 
accrual—Limitation when beging to fan--Know- 
lodge of predecessor-in-title. See LIMITATION ACT. 
scH. II, ant. 120 
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— m Bub-lease by raifat to, the 
extent of his right, validity of—Landloré got 
entitled to eject sub-lessee. See BENGGAL, TENANCY 
Act, s 85 








mm COo-sharer holding sir nob a 
tenant of the comparcenery body, ee NUIT ror 
PROFITS 975 


—— Original tenancy split up 
into two each bearing half the origmal rent— 
Presumption of fixity of rent. See BENGAL TENANCY 


Act, 8 50, Sus-secs. 2 An 3 4 
— Presumption Wi fixity of rent—Rent 


receipts for more than years—Particulars 
omitted in subsequent receipts, See. BENGAL TEN- 
ancy Act, 8. 50 7 21 
mmm — Division of tenancy into separate 
portions—Transfer of one of them—Landlord’s 
night of re-entry. See BENGAL TENANOY Act, 
g 8 (9) 109 























Transfer of occupancy holding—Snit 
@for ejectment against trespasser. See BENGAL 
Tenancy Act, s. 50 cl (2) 112 





Death of raiyat without heirs—Land- 
lord takes free from encumberance. See BENGAL 
Tenancy Act, s. 22 

> Occupancy tenant subletting his 
tenancy in contravention of the provisions of law— 
Ejectment suit by landholder —Juriadiction of Civil 
or Revenue Court. See N. W. P. Tenancy Act, s 831 
(2) IGI 











Lease by mortgagee in favour of 
mortgagor for fixed term—Presumption of new 
tenancy—Tenant’s possession continued without 
landlord’s assent—No rent paid—Determination of 
tenancy. See TRANSFER OF PROPERTY ACT, 508 


-——Transferee of tenant’s tenure, not 
registering name in landlord’s shersta—Purchase 
in exeontion of subsequent rent-decree against 
registered tenant—Priorty of title. See RENT 
Recovery Act, 8. 27 257 

~ Tenant asserting proprietary rights 

«, —Oause of action tothe landlord—Limitation. See 
@AMITATION Act, 80H. II, ART. 120 325 

————~---Tenant’s homestead in town of 

` Comilah -Saleable property—Ldndlord receiving 
, masrana for—Oonsent to transfer holding—Hvidence 
of transferability without consent. e O P.O., 
“8. 266 362 
Military officer occupying honse 
under protest about rent — Constitution of Committee 
of Arbitration—Failare to act by landlord’s nomineé 
~—Appomtment of member by District Magistrate 
without notice. See Oantonmenr HOUSE Accom- 
MODATION Act, 8. 21 

—— Patta executed by lessor—-Kabuliat 
not executed by lessee—Patta acted upon by parties 

“Liability of tenant to-pay rent. Sce LIMITATION 

“Act, au. Il, ast, 116 438 


Law of Mortmain 
The English Law of Mortmain does not extend to 
British India JAMBHEDJI v. Soonanar 834; 33 
B. 122, 10 Bou. L B. 417 





Lease—Zaa, Construction of. See Onora Naa- . 


PUR ENCUNBIRED ESTATES Act, 8. 7 626 
g — See LANDLORD AND TENANT, 
e 
= 
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Legal Practitionrer—<émission—Revenue 
agent’s admission binds his client although retracted 
atterwerds—See BIUT ROR PROFITS 975 

—_——~—-—_——- GEE PLRADER. 

Legal’ Practitioners Act (XVIII of 
1879), ss. 7,12, 13 and I4— High Court 
Rules —Rule 25-—Ultra vires—Reperoal of ces taficute— 
Certificate of character. x 
Rale 25 of the High Court Rules, made under sec. 7 of 

the Legal Practitioners Act, which lays down that with 
his application for ronewal of his certificate, a pleader 
shall file a cgrtificate of character from the presiding 
officer of the Court in which he practises, can only be 
regarded as consistent with sections 12 to 14 of the Act, 
if the exprgasion “certificate of character” is constraed 
as meaning nothing more than a cerhficate that the 
presiding officer is not aware of any misconduct of the 
pleader justifyimg action under those sections. 

Where pleadgr applied for renewal of bis certificate 
appending to his appkeation a certificate by the 
Munsif, m whose Court he practises, that the Munsif 
knew nothing against his character, the pleader is en- 
titled to the renewal of his certificate and the District 
Judge cannot refuse to renew it, because he had form- 
ed an unfavourable opinion of the pleader’s character, 
when the latter had been the defendant in a case 
cited by the Judge. In re JADAB CHANDÉA CHAK- 
RAYARTI, 334; 130. W. N 415. 
— Sa 12. Sree 8.7 Supra. 


S. I3. See g. 7 Supra. 
3 








34 

——-——_—— Sa 13 (a)—Acting with 

out wnstructions—Supplying blank paper for client's 

signature to be afterwards used-—-P)ofessi.nal mis- 
conduct 

Section 13 (a) of the Legal Practitioners Act does 
not prohibit a pleader from acting without instruc- 
tions, but only from acting on instructions from a 
person who is not his client or cliont’s agent or near 
relative. 

Where the client, who was away in a distant piaco, 
entrusted tho whole of his Court business, more par- 
ticularly execution proceedings, to his pleader : 

Held, that though it might be judicious of tho 
pleader to take instructions from the client in such 
important matters as execution sales, the making 
of affidavits &o., his not doing so will not render him 
amenable to professional misconduct if he honestly 
believes himself justified in taking all the responsi- 
bility on himself, Jeki, also, that the supplying of 
blank forms of execution for signature by the cli- 
ent (which in this case were not used), is a prac- 
tice that legal practitioners should discourage. 

The Court, however, did not think ıt necessary 
toframe a definite charge against the pleader on 
this head. TAK District JUDGE oF TINNHVELLY 4. 
PALANIANDY MUDALIAR. É 

——— S. 14.—Professional_Mis- 
Ses a. 7 SUPRA 334 
amma S, I4—Charging a Pleader, 
what constitutes. See O. P. O, s. 622 569 
——— 88. 27, 28, 29, 30— 

Pleader’s fee—Absence of agreement—-Surt to 18- 

cover fee allowed on tacation—Application of sa. 

28-30, 

Sections 28 to 30 of Act XVIII of 1879, do not con- 
template to debar a pleader from recovering from his 
client a fee actually allowed by the Court on taxation; 


conduct. 
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what they do provide is thats without compfying with 
their provisions, he cannot enforce the’paymentof the 
remuneration agreed to be paid to him by bès client 
in excess of, and apart from, the amount thus allowed. 


Hazart Lal v Tilok Chand, 186 P. R. 1898; Rasi-ud- 
din v. Karim Bakhsh, 12 A 169 and Rama v. Kunji, 
9 M. 875, followed. Sarat Chunder Roy Chowdhry v. 
Chandia Kanta Roy, 25 C. 805, distinguished. SARJU 
PARSHAD t. GIRDHARI Lat, 393; 1 P. R. 1909; 8 
P. W. R. 1809, 21, P. L. R. 1909. 2 


S. 36—High Courts Act ( 24 
and 26 Vict, c. 104), § 16—Crimimal Procedure 
Code (Act V of 189%), 8. 439—Cirvil Procegure Code 
(Act XIF of 1882), s. 622—High Court Rules 1 
(ut), 4 and 20—Touts, proclaimed by District 
Judge-—A ppeal—-Revision——Jurisdiction of a Bench 
of two or three Judges or of Full Gourt—Inherent 
pouer of High Court to delegate tts certain powers 
to one or more of its members—Practice—Subordina. 
tion of Rent Sourte to District Judge. 

The Legal Practitioners Act confers no power on the 
High Court to interfere by way of appeal or revision 
in the case of an order pessed by a District Judge 
under s. 36 of the Act, nor is any right of interferenco 
conferred by s. 489 of the Code of Criminal Procedure, 
or by s. 622 of the Code of Civil Procedure. But the 
Court can interfere with such an order under the 
general powers of superintendence conferred upon ib 
by s 16 (24 and 25 Victorin, Chapter 104) Tej Ram 
v. Harsukh, 1 A. 101; Muhammad Suleman Khan v. 
Fatima, 9 A. 104, referred to. 


Per Karamat Husain, J—The power of superintend- 
ence conferred upon the High Court by section 15 of 
the High Oourts Act vests in the whole Conrt and 
not in a Bench of two Judges. Rule 4 of the High 
Conrt Rules does not empower a Bench of two 
Judges to revise an order passed by a District Judge 
under s. 36 of the Legal Practitioners Act. 

That in a course of decisions a Bench of two Judges 
has been revising auch orders—the question of 
jurisdiction never having been expresaly raised or 
decided in thoso cascs—is no authority that such a 
Bench has juradiction in the matter. To infer a 
tule of law from the silence of the Judgos is 
inconsistent with their functions. 

A single Judge of the High Court has no power 
even to admit a revision from an order passed by a 
District Judge under section 86 of the Legal Practi- 
tioners Act. 

Per Aikman, J.--Rule 20 of the High Court Rules 
not being applicable to tonts, it is not necessary that a 
Bench of three Judges should revise an order passed 
by a District Judge under s. 86 of the Legal Practi- 
tioners Act. 

The High Court haa an inhorent power to delegate 
to one.or more of its members the powers of superin- 
tendence over the Subordinate Courts, and it is not 
necessary that n caso like the prosent, should be dealt 
with by the Full Court, That the Court has delegated 
that power is clear from Rule 1 (xiii) and rule 4. 

The right of High Court to interfere under s. 16 of 
the High Courts Act with the proceedings of a Sub- 
ordinate Court is strictly limited 

Quere—Whether a Rent Court is subordinate toa 
District Judge within the meaning of s, 86 of the Legal 
Practitioners Act? Inte Kepan Nars, 143; 6 A. 
L. J 22,81 A. 59, 
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Legatee, Qesiduary, mortgaging property as his 
own and,for his own debta—Rights of legaiees 
om@croditor as against mortgagee—Minor legatees. 
Ste MORTGAGOR AND MORTGAGEE 4 369 


Letters Patent (Allahabad) s. 10— 
Onder retusning memorandum of appel for pmesent t- 
tion to proper Court—Civil Reocedure Oode (Act 
XIV of 1882), 8. 588-——Appeal. 

No appeal lies, under section 10 of the Letters 
Patent from an order of a Judge of the High Oourt 
directing a memorandum of appeal to be returned for 
presentation to the proper Dourt, by virtue of Chapter 
XLIII, s. 688, O. P. C. mad Nuim-ullah Khan 
v Ihsan-ullah Kha 4 A. 26, (F. B.), followed. 
Kumar Baw Banany v. Musammat DALLO. 137 


—— m (Bombay) cl. I5— 
Judgment, meaning of—-Appeal See ARBITRATION 
Act, 8, 5 14 


——-—----— (Calcutta), cl. 12— 
Jurisdiction of High Court to hear suit by lessee 
for profits of land. See Hien Covat—JunisDIcTion 


472 


——--- (Madras) cl. 15—4/° 
peal from judgment of tivo Juiges— Whole case open 
—Practice. 

Per Curiam -—Anappeal, under clause 15 of the 
Letters Patent, from a judgment of the two Judges, 
who have differed in opinion, is not confined to the 
point upon which the Judgos differed, and the whole 
case is opon on the appeal, Kunhunni v, Srivallabh ix, 
1LM.L J.10,atp 17,followed. MAHAMAD RAVUTHER 
+. Brrrisn INDIA Srgam Navication Co., Lp. 977; 
32 M 95; 4M. L. 7.110; 18M. L.J. 497. 


Liability of dol property. 

Obiter dicta —When a sheb it has wrongfully taken 
possession of immoveable property as part of the 
debutter estate and has consequently been made liable 
for mesne profits, the decree must be taken to be not 
against the shebait in his personal capacity ; and the 
property of the idol is liable to make good the claim 
for mesne profits Raja Pramada Nath v, Shebaut 
Purna Chandra, 7 O. L. J. 514, followed. Broso Narn 
PAL v. JUGGESWAR Baecu, 621; 90. L, J. 346. 





Lien of mortgagee on compensation Money ° 


for mortgaged property acquired by Governmdh, 
See TRANSFER OF PROPERTY Act, 8. 73 45 
on the money paid by Govern- 
mont for the acquisition of land. See TRANSFER OF 
PROPERTY ACT, 8. 88 164 














, posseasory of agent ia subject to rights of 
third persons. See AGENT 7 356 
of vendor for unpaid purchase money. 
See Transyer oF Property Act, s 55 (6) 
(b) 614 
Limttatlon—Decree time-barred against some judg- 
ment-debtors, whether others can benefit from that bar, 
If the execution of a decree against several judg- 
ment-debtors is time barred as regards some judgment- 
debtors, it does not thereby become necessarily time- 
barred against others. Banwazi LALU. ABDUL ama 
e 





for redemption when no time fixed for 
See LIMITATION Act, Scu. Il, ArT. 179 71 

Snit barred against one? vendee, not 
necessarily barred against remaining,vendees, in the 
ense of a divisble sale. See PRE-ENPTION SUIT z 9i 
6 e 








decree, 


é 


an 
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Bengal Tenanoy Act (TIT of 1385), Sch. 
III, AM, 8-—-Nature of tenancy. e bee 
< Ina suit by atehant for possession of jo lands 
againat his landlord, the question whether the plaintiff 
is a tenure-boldét or a rayat has on important bear- 
ing on the question oflimitation, agit is impossible to 
decide it without first ascertaming the nature of the 
plaintiff's tenancy, beonuse on that depends the ques- 
tion whether the case 18 governed by the general 
limitation or the special limitation provided by Sohe- 


dule III, Article 3 of the Bgngal Tenancy Act ISWAR 
CHanpaa Das SARKAR v. NATHE CHAKRAWARTI 
807 

Suit for ejectmont. 
Son. II, Arr. 142 


Limitation Act (XIV 1859), s. I, cl. 
1 5—Mort jage—Redemption—Acknowledgment of 
mortgage by mo'tgages’s son—Acknowledger not sole 
mortgagee but only sharer in mortgaged property at 
date of acknowledgment—Subsequent acquisition of 
whole property— Whether acknovoledgment effectual to 
eve new starting point for Limitation, 
. An acknowledgment of a mortgage by mortgagee’s 
son, who was entitled to only a share in the mortgaged 
property atthe date of the acknowledgment, is in- 
sufficient to give a new starting point of limitation under 
section 1, clause 15 of Act XTV of 1859. The fact that 
the son subsequently acquired the whole of the mort- 
gaged property can make no difference. The acknow- 
ledgment to be effectual must have been a good 
acknowledgment at the date when it was made. 
Bhoji Lal v. Amrit Lal, 17 B.178; Dharma v. Bal- 
mokand, 18 A. 458,followed. VAIKUNTA AHAKTHA V. 
KUNNI Parx: Bear, 203; 19 M. L. J. 221. 
a 8, I, cl. 15. Acknowledg: 
men of mortgage. Ses LIMITATION Act, (1871), 
Son. IT, Agr. 148 
—-——(IX of 1871), sch. Il, art, 148 
~—Iamitation Act (XIV of 1869), 8. T. (16 )—Mortgage, 
~- aust for redemption of--Acknowledgment by mortgagee 
of mortgagor's righta to redeem—Limitation. 
Under the provisions of art. 148 of the Limitation 
Aot, IX of 1871, corresponding to section I, clause 15, 
gf the Limitation Act, XIV of 1859, an acknowledg- 





66 LIMITATIGN Acr, 
90 1 


= . Weni of the mortgagor’s right of redemption, in 


order to save the bar of limitation in a suit for re- 
demption of a mortgage, must have been made by a 
party in whom the entirety of the mortgagee’s rights 
were vested. Bhojilal v. Amritlal, 17 B. 178, 
referred to, GanaparHy NAICKEN v. MAERI Keyi, 
204;5 M. L. T 261. 

(XV of 1877), 8. 4—fnuit for rent 
struck-off---Fresh smt within 6 months—-Limitation. 
ea NAGPUR LANDLORD AND Tenant Act, 
B 














x ———— S. 4—Prosentation of insuffici- 
’ ently stamed plaint—Time given by Court to supply 

deficiency-—Re-presontation of plaint within time 

fixed by Court but after Limitation. See C. P O. 
| s. 8696 507 
_—_ a Ka 5, cl. (2)-—Delay th 
. Hang appeal— Suficient cause’—Want of funds— 
_ Hnteusting work to an incompetent agent 

The words ‘sufficient cause’ in seotion 5 of the Limit- 
ation Act should receive a liberal constrnotion go as to 
advance substafitial justice when no negligence, nor mm- 
action, nor want pf bona fides is imputable to the appel- 
lant., Krishna y, Chathappan, 18 M 269, referred to 


Where tlfe appellant in, an appeat entrusted the 
business of filing it to an incompetent man who did 
not take professional advice and who filed the appeal 
after time owing to his own negligence 

Held, that ib did not amount to sufficient cause, 
within the meaning of section gf the Limitation 
Act. 

Want of funda is not ‘sufficient cause’ within the 
meaning of section 5, clause 2 of the Limitation Aot 
Moshaullah v, Ahmeduliah, 13 O. 78, relied upon. 

An appellamt is bound to givo a proper explanation 
for every day’s delay. Kichilappa Naickar v Rama- 
nujam Pillai, 26 M 166, referred to. KRISENASAMY 
PANIKUNDAG v. BAHASA WAE Omarr, 73; 5 M.L.T. 
28, 19 M. L. J 209. 


Se, Appeal presented in wrong 
Oourt—Presentat.on in proper Court after period of 
limitation—B¥na fide mistake—Sufficient cause 
In a suit for pre-emption the consideration of the 

sole in suit was Rs. 4,060 , while the plaintiffs stated in 

their plaint that the market value of the property was 

Bs. 6,000. The first Court having decreed the claim, 

defendant appealed to the District Judge who allowed 

the appeal and dismissed the suit. On farther appeal 
to the Court of the Judicial Commiamoner, it was held 
that the value of the subject-matter of the suit being 
over Rs. 5,000, the appeal of the defendant ought to have 
been presented to the Court of the Judicial Oommuis. 
sioner and not to the Court of the District Judge. Defend- 
ant’s memorandum of appeal was accordingly roturned 
to him and on the same day it was presented to the 

Court of the Judicial Commissioner. The period of 

limitation had by this time expired. 

Held, that as the appeal was presented to the Conrt 
of the Disrict Judge under a bona fide mistake, defend- 
ant had established sufficient cause for not presoniing 
the appeal within time to the proper Court. Kisnzn 
Dayan v. Raza Swan, 687 ; 12 O. C. 31. 


S. 5—Appeul filed in wrony 

Cout by bona fide mistake. 

Where the appellant had not filed the appeal in a 
proper Court, owing to some bona fide mistake as to 
jurisdiction, the period during which he had been 
under the mistake shall not be computed towards 
the period of limitation, GANGA BAHAI v. Rat oe 


8. 5—Buffic ent causa ”—— 
Memorandum of Appeal filed ın wrong Court— Wrong 
entry of value by counsel’s clei k--Bona fide mistake, 

“Where a memorandum of appeal was filedin a 
wrong Court owing to an incorrect entry regarding 
the value of the claim, made by the clerk of the 
appellant’s counsel, and subsequently the memoran- 
dum was presented to the proper Court after the 
porion of limitation allowed for the appeel had ox- 
pired : 

Held, that there was no sufficient cause within the 
meaning of the second clause of section 6, Limitation 
Act, 1877. The rule to be applied in judging an ex- 
planation of delay in such cases is :— 

Whether under the special circumstance of the case, 
the wrong action was taken under an honest, though 
mistaken, belief formed with due care and attention 

Nerbada Parsad v. Nathuram,8 C. P.L R. 121 
followed. 

A. blunder which could be easily detected cannot bo 
said to have been made with due care and attention, 








1072 - 


e e 
Limifation Act—cnta., 


The more fact that an appeal has been” presented 
ina wrong Court cannot censtitute sufficient cause 
for delay in the presentation of the appeal tq the pro- 
per Court. $ 

A. more slip or blunder on the part of a litigant’s legal 
adviser does not e@title him to an extended period of 
lnnitation for appealing. The same principle ap- 
phes whether the mistake 1s that of a counsel’s clerk 
or of counsel, ` 


Tn va Coles and Ravenshear, (1907) L K. B. 1, 76 L. J. 
K B. 27;95 L. T 750, 28 T, L R. 82, followed 

Ram Narain y Parmeswar, 80 ©. 309 (P. C.), 
Kiehilappa v. Ramanuiam, 25 M. 166, referred to. 
Viru t Saxnya, 904, 5 N. L. R.25. ° 


S. 7—Application by judg- 
ment-debtor to set aside salo on deposit —Minor 
judgment-debtor’a right to extensions of time. See 
OPO, a. 810A 178 


BS, Ty Dy 1 G—Acknowledg- 
ment creates new period of limitation but does not 
give new cause of action—Hindwu Law—Joint family 
—Mitakshara—Father’s personal debt— Decree against 
father on basis of the debt-—Sows pious duty to dis- 
charge decretu debt. 

A loan was advanced to a father ina jomt Hindu 
family m September, 1897. There was an acknowledg- 
ment given by hım on the 19th July, 1899, and again 
on the 22nd August 1902 On the 8th July 190’, a 
suit was brought to recover the dobt and in November 
1902, a decree was obtamed against the father alone. 
After the judgment-debtor’s death, attempts were 
made to execute the decree against his sons, the 
present defendants, but they succeeded in resisting 
the execution on the ground that a separate suit was 
necessary. The originel creditor was the plaintiff's 
father, who diod after the acknowledgment of 1899, 
and plaintiff, a minor, becamo ontitled to the debt. 
Tho present suit was brought by the plaintiff against 
the sons of the debtor; the defence was that the suit 
was tame barred : 


Held, that tho effect of the acknowldgment was 
therely to create a new period of limitation and that 
it did not operate to give a new causo of action which 
would entitle plaintiff to rely on s. 7 of the Limitation 
Act , but that the decree obtained against the father 
constituted a debt but obligation which it was the 
pons duty of the sons to discharge 

Narsingh Misra v. Dalji Misra, 28 A. 206, referred 
to. Raw Onaran v. BAN Das, 759; 6 A. L J. 378, 


ss. 7 and 8—Sale by guard- 
lan in contravention of Courts sanction—Sutt by 
minor to recover property sold on attaining majority— 

Joint Hindu family—Capeity of one member to sue 

without joing others, 

A Hindu mother, who was appointed guardian of 
her two minor sons, sole membera of a joint Hindu 
family, under Act XL of 1868, sold a portion of their 
property in contravontion of the Court’s sanction. 
Rifteen yoars aftor tho elder son had attamed his ma- 
jority and within threo years of the younger son at- 
trinmg his majority, both of them sued to recover pos- 
session of tho property sold 

Held, that as a member of the joint Hindu family 
the elder son could not have sued alone to recover 
possession of the jomb proporty. He was not capable 
of giving a discharge without the concurrence of his 
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yo bréther, under section 8 of the Limitation 
Ag (XV of 1877P Therefore, the whole suit was 
within fimepharing been brought within 8 years of the 
younger brother attaining his majority. Vigneswara 
v. Bapayya, 16 M. 436, not approved.° 
Section 7 of the Limitation Aet applies only to a 
case where a single claimant, or all the claimatns, 
where they are more than one, are under some dis- 
ability. 
Periasami v. Krishnayyan, 26 M 481, relied upon. 
;6 A. L. J. 62; 


GANGA DAYAL v, MANI , 824 
81 A 156. 
S. 8—Joint Hindu family— 


Right of one co-parconer to give a valid dis- 
chargo. See HINDU Law—Jornt Famitry | 670 


——-—-—— S. 8-—Sale by guardian of 
minor in contravention of Court’s sanction—Suit by 
minor to recover property sold—Joint Hindu 
family—Oapacity of ono member to sue or give 
discharge without joining others See s. 7 (Supra) 








S. G—Instalment bond—Com- 
manen of limitation before minor vested with 
right, 

Where limitation to recover instalmenta due under 
a certain instalment bond had begun to run before 
tho right to recover those instalments had vested in a 
minor: Held, that as the time had once commenced 
to run the minority of the minor could not arrest the 
running of limitation. GIRINDRA Monon Roy Cxow- 
DHURYEY. Boona Das, 49, 86 C. 394,9.0. LJ 226 

S. 9—Limitation beginning to 
run daring the life-time of a person—HEffect of the 
disalibity of his heir on his death. Ses s. 7 Waa 





—— 8., KO Bait for accounts 
from Executor is not governed by s 10—See 
Accounts 289 


— o S, | O—Misappropriation by 
trustee—Limitation—Time rons from the date of 


misappropriation. See Trusts Act, s, 78, cl. (c) 
347 





S. 19—Acknowledgments—States 


ment by mortgagee in a sub.mortgage—Acknolegg., 


ment not necessarily to be addressed to the person 

entitled, 

In a suit for redemption in respect of two usufruc- 
tuary mortgages executed in September 1839, reliance 
was placed upon an acknowledgment contained in 2 
sub-mortgage executed in 1890. In the sub-mortgage 
the mortgagecs stated “that they held the property 
under the two mortgages of the 4th of September 
1839 and the 21st September 1839 :” Held, that the 
statemont contained in the sub-mortgage constituted 
an acknowledgment under section 19 of the Limit- 
ation Act, 1877. /feld, further, that for the purposes of 
section 19 it is not necessary that the acknowledgment 
should be addressed to the person entitled, Lachhmi 
Chand v, Allah Dia, 1908 A. W. N. p 226, dollowed. 
Imam Ali y. Baij Nath Iam Bahu, 33 0, 618, dissented 
from; Vylapsre dyasawmy Vyapoory Moodliar v. 
Yeu Kay and others, 14.0 801(P.C.),Alantram Seth v. 
Sth Rupchand, 88 O. 1047, referred to. GENDA MAL 
v. ILAHI BUKHSH. . Å 510 

8. 19—ASknowledgment 
creates new period of limitation bute does not give 

new oange of action. Sees. 7 Supra 759 

® 
e 
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aaa S. 19, sch, Il, Art. 

I 7 9— Cirig Procedure Code telet XIV gf 1882), 8. 

235 —Right to enforce decrce—Amnowledgment— 

Applicutiog fur order to pay decretal amount by 

instalments, whether gives fresh period of lumitation— 

Requisites of vad acknowledgment--Application for 

execution, omitting to specify Comt which paseed 

decret-—'In accordance with lair; meaning of. 

The provisions of section 19 of the Limitation Act, 
1877, are applicable to a right to onforce a decree, such 
right being included in Qe words ‘any right’ in the 
soction. 

An application of an arrest judgment-debtor, pray- 
ing for his release and for an order to pay the decretal 
amount by mstalments, is an ‘ackowledgment of lia- 
bility’ in respect of aright within the meaning of 
the section. From the date of such acknowledg- 
ment, a fresh period of limitation accrues to the decroo- 
holder for making an application for the execution 
of his decree. Rabit Rar v. Satgur Rai, 3 A. 247 (F. B.); 
Hwan Lal v, Mansa Ram, 18 A. 384; Venkaturao v. 
Biyeaing, 10 B. 108; Trimbak v. Kashinath, 22 B. 722; 
Tores Mahomed v. Mahomed Mabood Buz, 9 C. 730 ; 
Norendra Nath v. Bhupendra, 23 0. 874; Bhagat Ram 
v. Chint Ram, 28 P. R. 1886; Bhagabuty v. Ashutosh, 
8 O.W.N. 470, followed. 


Rama Rau v. Venkatesa, 5 M. 171, (F.B.), dissented 
from. 

Ratnam v. Krishna, 21 M. 494 at p. 406, referred 
to 


Section 19 of the Limitation Act, 1877, doda mot ro- 
quire the exact amount of liability to be stated in the 
acknowledgment ; it suffices if a subsisting relationship 
of debtor and creditor or evon a right to have an open 
account settled is admitted. f 

Benode v. Raj Narain, 80 O. 699, at p. 707; 
Miniram v. Rupchand, 2 N. L. R. 130, relied upon. 


Where the execating Court is not the Court which 
passed the decree and an application for execution of 
the decree, made to the former Court, omits to speci- 
fy the latter Court, the informality is too imma- 
terial to prevent the application from being regarded 
aa“ in accordance with law. ” 


Fasloor Ruhman v. Altaf Hossein, 10 C. 541; Gopal 
Chunder v. Gosain Das, 25 O. 594; Raman v, Varada, 
J6 M 142; Sama v. Chockalinga, 17 M. 76; Kalki v. 
Bisheshar, 28 A 162, relied upon. 

Gopal Sah v. Jarkı, 28 C 217 at 227, not approved. 
Viruan e. Gopau Rao, 240; 5 N. L. R. 8. 


S. ZO—Agreement as to 
appropriation of payments—Appropriation of pay- 
ments by creditor towards interest—-Payment of inter. 
est as such—Contract Act (1X of 1872), 8. 60, 
Where there was an express agreement betwoen 

the partics that payments made by the debtor would 
first go to discharge the interost and then the prin- 
cipa), the appropriation of any payment by the creditor 
towards interest, in spite of there being no direction 
by the debtor as to how the monoy was to be appro- 
priated, would be the payment of interest as such for 
«the purposes of section 20 of the Limitation Act. 


Hanmayimal Moti Chand v. Ramabai, 3 B. 198; 
Narronj+ Sami v. Mugniram Ohandaji, 6 B. 108; 
Surju Prasat Singh v. Khwahish Ali, 4 A, 512, dis- 
tinguished. i d 

. 
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The quostion whether sums pif by tho judgmont- 
debtor were or wore fot paid as intorest on a dobt is 
a question of fact. Damedar Ramchinder Bapat 
v. Bat Jankibai, b Bom. L. B. 860, followed. 
Gort Nara BINGH r. Harpzo Sixes, 137; 6 
A. L. J, 207. . 


anaa Ba 2 2—Limita'ion—Deobt due 

ti jont Tindu family. Suit for—-Kifect of joing a 

co-parcener as co-defendant after expiry of Limitation. 

G. ang others, members of a joint Hindu family, 
sued A. for recovering a debt due to them. One U. 
applied to be joined as a co-plamtiff alleging that he 
was a gp-parcener with the plaintiffs who denied his 
mght. 

The lst Oourt made U. » co-defendant, and dis- 
missed the suit on the grounds (1) that U boing the co- 
parcener th® suit was not maintainable without join- 
ing him as a co-plaintiff and (2) that section 22 of Act 
XV of 1877 barred whole of the claim when U, was 
made a party. 


Held, that under the above circumstances the suit 
is neither barred by section 22 of Act XV of 1877, nor 
does it necessarily fail by reason of not joining U. asa 
co-plaintiff at the time of its institution. 


Labhu Ram v, Kanshi Ram, 57 P. R. 1905, F. B. ab 
p. 198, followed. Kattin Chand v. Ram Pershad, 69 
P R. 1906, and Motan Mal v. Kirpa Ram, 79 P. R. 
1906, distinguished. Gonzu r. Axia, 455 ; 20 P. B. 
1909 ; 24 P. W. R. 1909. 


sch. II, art, I [—0bjoc- 
tion to attachment—Omission of Court to pass orders 
in respect of portion of property—Suit by objoctor 
to establish title to part omitted—-Limitation, Ses 
C P. 0., s. 278 742 








< art. 1I4—Order without 
jurisdiction is a nullity. See PARTITION 549 


-— arts, 36, 39 and 49— 
Suit for compensation—Fictitious distress —Fictitious 
land’ord and fictitious tenant. 

To a suit for compensation for the cutting and carry- 
ing off of standing crops by means of 8 fictitious 
distress by a fictatious landlord against a fictitious 
tenant. $ 


Held, por Rampini, C. J.-~-That article 36 of sche- 
dule II ofthe Limitation Aob is applicable and the 
period is two years, 

Mahesh Chandra Das v. Mari Kar, 9 0. W. N. 376; 
32 0. 459, followod. 

Surat Lall Mondal v. Umar Haji, 22 C. 877, rolied 
upon. 

Mangun Jha v. Dulhin Golab, 25 O. 692, F. B., dis- 
tinguished. 

Held, por Dosa, J.—That partly article 39 and partly 
article 49 are applicable, and tho period of limitation 
is three yoars. 

Mangun Jha v. Dolhin Golab, 25 C. 692, F. B., fol- 
lowed, 

Mohesh Chandra Dus v. Hart Kar, 9 O. W.N, 976; 
32 C. 459, referred to. Janu Nata v. HARI Kar, 
788; 86 0. 141; 90. L. J. 109. 
art. 39—8nit for compon- 
sation for illegal distress. See Ant, 86 Burga 788 


ae 
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———-——-—* sch. I], arts. 44, 91 

-Muhammadan Law—Guardian and Ward—Unele 
. not a guardian—Oustom, proof of-—Sale by de facto 

guardian is void—Suit by ward to recore: property 
, sold—Linitation. 

Instances of acquiesgence in transfer by uncles of 
their minor nephew's property are not sufficient to 
prove that an unole is, by custom, a lawful n 
of his minor nephew’s property, Rulim Baksh v. 
Ghulam, 85 P. R. 1898," relied upon. Said Shak v, 
Abdullah Shah, 9 P. R. 1902, distinguished. 6 

A Muhammadan uncle is not a guardian of his minor 
nephew within the meaning of art. 44, sch. II of the 
Limitation Act. e 

A sale by a Muhammadan unole as de facto guardian 
of his minor nephew’s property is void a) initio and 
the-minor is entitled to treat it as nullity, Masix v. 
Nand Lal,78 P. R.1890, (F. B.), relied upom. He is not 
bound to set aside such alienation, nor to sue under either 
art, 44 or 91, sch. II of the Limitation Act. 

Ghulam Rasul v, Ajab Gul, 57 P. R. 1891, and Hafiz 
Karim Bakhsh v. Musammat Begam Jan 52 P. R. 1895, 
referred to. SARDAR SHAH t. HAJI 545 


—-—— ~ art. 49-—Suit for com- 
pensation for illegal distress. See ART. 36 Supra 





art. 62—Hindn Law— 

Partial partition—RHealisation of undivided 
, debts by one member—Suit for recovery of shares 
by other members—Limitation. See HINDU Law- 
Joint FAMILY 


arts. 62, 132—Benami 


mortgage-—Effect of transfer ‘by benamidar to 
another person—Remedy of  beneficiary—Money 


charged on immovable property—Limitation— 

` Criterion of benami transaction—Burden of proof, 

When a benamidar assigns n benami mortgage to 
shother person who takes it bona fide and for value, 
the real mortgagee cannot follow the mortgaged pro- 
perty in the hands of the assignee, but can recover the 
mortgage money with interest due thereon from the 

ignor. Berhamdeo Pershad v. Tara Ohand, 33 C. 92; 
Kamala v. Abul Barkat, 27 0.180; Nund Lall v. Meer 
Aboo, 5 C. 697, relied upon, 

A. suit to recover such a money from the benamdar 
is in effect to enforce payment of money charged on 
immovable property and is, therefore, governed by 
art. 182 and not by art. 62 of the 2nd schedule to the 
Indian Limitation Act XV of 1877. 

. Bura Mal v. Bhagwan Das, 61 P. R. 1889 ; Karvm-ud- 
Din v. Hardhyan, 48 P. R. 1882; Ram Naran v. 
Muhammad Hadı, 26 C. 227, P. O., 28 L A. 38, referred to. 

The oriterion in the case of benam transaction in 
India is to consider from what source the consideration 
money came. The beneficiary owner is bound to 
prove that the money belonged to him. Saas LAr 
v, Jouet Mar, 732 ; 87 P. R. 1909, 50 P. W. B. 1909, 


38 P. L. R. 1909. 
m Art, 75—Inmtalmenrt Bond— 

Wairer—Mere abstinence from suing—Recetpt of 

` over-due tnstulment. 

In the case of instalment bonds with the stipulation 
of the whole debt becoming due on the failure of pay- 
ment of a certain instalment limitation begins to run 
from the date of the non-payment of that instalment 
unless there has been a waiver by the payee by the 
acceptance of an over-due instalment. Hurri Pershad 
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v. Nasıb Bingh, 81O. 542 ; Sitab Chand v, Hyder Malla, 
24 0.2981; Lemp v.dta lund, 4 Q. B. 619 and Mıdab 
Ohandra v.*Bhograb Ohandra, 31 © 297, fellowed. 
Mere abstinence from sting, that is, merely allow- 
ing the default to pass unnoticed, does *not amount 
to waiver within the meaning of arg 75 of sch. II of . 
the Limitation Act; but subsequent acceptance of, 
an over-due instalment operates as a waiver. . 
Ohent Bash v, Kadum, 5 0.97 ; Nobodip v. Ram Krishna, 
14 0. 897; Mon Mohun v. Durga Churn, 15 O. 502 ; 
Hurro Nauth v. Maheroollah; '7,W. R. 21 (F. B) ; Hemp 
vy. Garland, 4 Q. B. 519; Hu ershad v, Nasib Singh, 
21 0. 542; Jadab Chandyg¥. Bhairab Chandra, 31 C, 
297, followed. Rup Nai €yan v. Gopi Nath, 11 O. W. N. 
908; Chunder Komal v. Bisaseurree, 13 C. L. R. 243, 
not followed. Nobocoomar v. Biru, 60. 94; Ganesh v. 
Madhavrav, 6 B. 75; Niumadhub v. Ramsodoy, 9 O. 
857 ; Asmatullah v. Kally Churn, 7 O. 56, referred to. 
GIRINDRA MOHUN v. Bocua Das, 49, 36 O. 304, 9 


0. L. J. 226. 
sch. II, art. 75, 116— 

Registered bond payable by 1xstalmenis—OCondition 

of whole becoming dust tf default made im payment of @ 

one tnstaiment—Liautation, 

Where a registered bond, payable by instalments 
provides that in default of payment of any one instal- 
ment, the whole amount shall become -due, article 
118 of the Lunitation Act, 1877, applies and the period 
of six years’ limitation begins to run from the date of 
default. Husam dhi Khan v. Hahz Ali Khan, 8 A. 
600, (F. B.) ; Collector of Mirzapur v. Dawan Singh, 
80 A. 400, followed. Kawra PRASHAD V. Mont Bi 


Kak aa art, 9l—Suit by Muhammadan 

` ward to recover property sold by his de facto guardian 
—Setting aside of sale unnecessary 545 

~~ art. 9] —Sale brought about 
by fraud ts not void ab initio but voidable—Sub- 
sequent repudiation by vendor, effect of-—Suti for re- 
covery of property not maintainable, if sale not 
avoided within time, 

A sale-deed for consideration, intended to be operative 
at the time of its execution, is not void ab initi0 
even if the sale is bronght about by fraud. The | 
fact that the vendor subsequently repudiates his 
agreement owing to non-payment of consideration hag mama “ 
only the effect of making the sale voidable. 

Title passes to the purchaser by such sale and tha 
sale stands good unless avoided. It is necessary 
for any one seeking to recover the property on the 
vendor’s title to get the sale avoided within the period 

rescribed by art. 91, sch. II, of the Limitation Act, 
877, before he can recover. n 

> Janki Kunwar v. Ajib Singh, 15 O. 68 at page 65, 
referred to. 

Sundaram v. Sithammal, 16 M. 311, distinguished. 

Nabab Mir Bayad Alam Khany. Yasin Khan, 17 B. 756; 
Bhagvant Gobind v. Kondi, 14 B. 279, not followed. 
Govinpasamy PILLAL v. BAMASAWMY Pirra 719; 








6 M. L. T. 99 6 
rt art, Q7-—Agreement to sell 
—Rescisston of contract—Contract Act (IX of . 


1872), 88. 565, 65---Sust to recover money paid ag 
part af purchase-money when consideration failed—, ` 9 
Sust for specific performance and, wn alternative for Wi 
refund of money pard—Accrual of cause of Action, 
. The defendants, who, had a foreclosgre decree 
standing against them, agreed to sell certain im- 
' e 


4 
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movablé property to the plaintiff, sand the 
plaintiff Said into Court as part of eho considerati 
the amount due by “the defendants undey th8 fore- 
closure decree. Tho defendants neither executed the 
sale-deed of the property which they had agreed to 
sell, nor did they retugn to the plaimtaff the money 
which he had paid on their behalf. On 10th Decem- 
ber 1896 the plaintiff instituted a suit against the 
defendants for a refund of his money so paid by him, 
alleging that tho defendants had failed to fulfil their 
part of the contract, which yas to exocute a convey- 
ance of the property withit&\pne month. The first 
Court held that the tıme of one month was fixed, but, 
that the time was not of the esseffte of the contract, 
and that the plaintiff could not rescind the contract 
under section 55 of the Contract Act and recover the 
money he had paid. The High Court affirmed the 
decision on the 18th of January 1900. On April 16th, 
1900, the plaintif sued the defendants claiming speci- 
fic performance of the agreement to sell, or in the 
alternative for a refund of the money paid by him 
ag part of the consideration for the sale agreed upon. 
e first Court gave him a decree for specific per- 
formance. On appoal the High Court held on 30th 
April 1908, (1) that the terms of the agreement to sell 
not being satisfactorily proved no decree for specific 
performance could be made; (2) that the plaintiff 
was entitled to recover the money which he had paid 
under the agreement, (8) that following the case of 
Bassu Kuar v. Dhum Singh, 11 A. 47, tho plaintiffs’ al- 
ternative claim for a refund on failure of considera- 
tion was governed as to limitation by article 97 of 
the second schedule of the Limitation Act, 1877;and 
was not barred by lapse of time, inasmuch as limit- 
ation only began to run from the date of the High 
Court's decrees declaring the agreement to sell to be 
unenforceable Both the plaintiff and the defend- 
ants appealed to His Majesty in Council. Their 
Lordships dismissed both the appeals confirming the 
decision of the High Court. Aana Bibi v. Upit 
“NARAIN MISRA, 890; 31 A 68; 10 Bom. L. B. 526; 
90. L. J. 612, 


Pe aaa a sch. i, arts. 109, 120 
— Meaning of “when the profit are 1eceived”— Mesne 


manna ofils, suit for. 


Where the defendant wrongfully received profits, 
which were acfually receivable by the plaintiff, but 
for an illegal putni sale, which was afterwards set 
aside, the period of limitation for a suit for mesne 
profits for the period during which the defendant was 
in possession, is three years under art. 109 of ach. II 
of the Limitation Act, andit rans from the time, when 
the profits wero received by the defendant and not from 
the time when the plaintiff recovered possession. 


The words “ when the profits are received” in art. 
109, 8rd column, mean, when the profits are actually 
received, 


6 

Dhanput Singh v. Saraswati Misrani, 19 0. 267, dis- 
tinguished, and Kishnanund v. Kunwar Pertab Narain 
10 @. 786 (P. 0.), referred to Psary MOHUN Roy v. 
KAELARAM BARKAR, 157 ; 13 0. W. N, 16. 


8 art, 109—Limitation for 

suit for mesne profits. See HINDU LAW—JOINT 
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6. 
sch. I], arts. 116— 

“ Cont: act tn writing regigtéred,” meaning of— Whether 

sujnature of both parties necessary—Landlord and 

tenant—Pattah executed by lessor—Kabniiat not ewe- 
cuted by lessor~—Pottah acted upon by prrtres, 

Where a landlord executes a istered pattah 
while the tenant executes no kabuliat and both parties 
act upon the former as a contract between-them, a 
suit arising from the breach of such contract falls 
within art, 116. 

The words ¢ contract in writing” in article 116 do 
not contemplate an agreement in writing signed by 
both parties affected thereby It is enough if 
both partieg assent to its terme and act upon it, though’ 
it is mgned only by one of them. Ambalavana Panda- 
ram v. Vaguran and others, 19 M. 52, followed , Kotap- 
pav. Vallur Zamindar, 25 M. 60; Zanindar of Vizia- 
nigram y. Behang Suryanarayan Putrulu, 25 M. 587, 
applied; Apayt Bapugs Kurgupiv. Nilkantha Annajt 
and others, 3 Bom. L. R. 667, not followed Pancu- 


ANAN Das Masumpar v. Kunsa Brust, 438; 9 0. 
L. J. 1. È 





——— art, 1 16—Registered bond 
payable by instalment—Condition of whole becom-, 
ing due on default m payment,of any one matal- 
ment—Limitation. See Ant. 75 SUPRA 570 


art. I I8. Se Hinpv Law 

—ADOPTION 64 
ee APE, I I9., See HINDU Law 
—ADOPTION, ' 647 
— art, 120 -—Snuit for mesne 





profit—Limitation. See Arr. 109 SUPRA 157 


maa art. [20O—Limitation for 
suit for accounts from executor. See Accounts 





— art. 120—Suit for declara- 
tion by langlord—Tenant asserting under proprietary 
right—Oduse of actton—Limitation, commencement of 
— Assertion by tenant of under-proprietary right in 
cancellation of ajectment notice proceedings—Notice 
cancelled on technical grounds. 


A notice of ejectment was issued by the landlord to 
the tenants. The notice was cancelled, not on the 
ground that the tenants had any proprietary or 
under-proprietary right, but on the ground that 
several notices ought to have been issued instead of 
one The persons to whom the notices were issued 
alleged in the cancellation of notice proceedings that 
they were under-proprietors, 

eld, that such an allegation does not per se sot 
time running against the landlord, there must bea 
decision adverse to him on this point. 

Thakur Ohhatardhars Singh v. Bhagwan Din, 70 C. 
187, Maheshar Prashad v. Babu Muhammad kawas Ali 
Khan, 7 O. 0. 872, followed. Mingsn Mise v. Dy. 
Coamissioner, Frzanap, 325 ; 12 0. 0. 15. 


——S art, 120—Suit for dclura- 
tron of trile—Oause of action, date of accrual. 4 
Defendant’s name was entered in the hhewat of 

the property in smt in spite of plaintiffs objections, 

by order of the settlement officer, on the 5th of May, 

1899. Onthe strength of the entry, the defendant, 

on the 6th of May 1903, instituted a suit for profits 

of the share in respect of which he had got his name 
entered. On the 27th of July 1905, plaintiffs brought 
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the present suit for the declaration of their right to 
property :— p f . 

Held, that the plaintiff goba fresh cause of action 
for asking for a declaratory decree, when.the defend- 
ant sued for profits on the 5th May 1903, Oon- 
sequently, the suit was within time Rosrar SKINNER 
v. BHANKER Lat, 956; 31 A. 10 (note). 
= m sch. I], art. 120—Suit fir 

declaration of title to property—Cause of action, date 

of accrual— Limitation, date of commencement of, 

In 1904 the plaintiff sued for a doglaration that 
they were entitled to certain property mentioned in 
the plaint. In 1895, the name of defendant was 
entered in the revenue papers in re of this 
property and the title of the plaintiffs was denied :— 

Held, that the limitation applicable to the suit was 
that prescribed by art. 120, sch. II to the Limitation 
Act, and should be computed from the date on which 
the cause of action arose, 

Francis Legge v. Rambaran Singh, 20 A. 85, followed. 

The cause of action arose in this case in 1895, and 
the suit was, consequently, barred by time. 

The faot that in 1903, the defendant successfully 
resisted plaintiff's attempt to have the khewat entries 
corrected did not give plaintiffs a fresh cause of action. 
The refusal to have the entry corrected was o con- 
tinuation of the original cause of action. 

Iahi Bakhsh v. Harnam Singh, 1898, A. W. N. 216; 
Robert Skinner v. Shanker Lal, (1909) 1 Ind. Cas, 556, 
distinguished and nob applied. AKBAR KHAN v. TURA- 
pan, 55:7; 814.9; 1908 A. W. N. 252; 6 A L. J. 

"687. 2 : 

——— — art. 120—suit for declara- 
tion of titla—Order refusing registration of name, 
not dispoasesston, Be ys 

Article 120 of the second schedule of the Limitation 
Act applies to a suit for declaration of title to immov- 
able property. £ 
~ Mohabharat v. Abdul Hamid, 10. L. J. 78, followed. 
_ An order under the Land Registration Act refusing 
to register an applicant’s name does not in law amount 
toa dispossession of the applicant and delivery of 
possession to the opposite party. When, therefore, the 
applicant continues in possession, no suit for recovery 
of possession lies at his instance anda suit to have 
his title declared is governed by article 120 of the 
Limitation Act, 1877. 

Chowdhury Shamanund v. Raj Narain, 11 0. W. N. 
186, followed. KALI Desya v. BAAGABAN NANDA, BIO 
Art, 120— Central Provinces 

Tenancy Act (XI of 1898 )—Suit by landlord to avoid 

transfer made by tenant—Oause of action, date of ac- 

crual—Limitation, when, begins to run—Princeple 
governing third column of limitation schedule--Know- 
ledge of predecessor-wn-title. 

A suit by a landlord, under the Central Provinces 
Tenancy Act, for a declaration that a transfer made 
by his tenant is void against him is governed by art, 
120, ach. II of the Limitation Act, 1877, 

The period of limitation for such a suit should be 
calculated from the date when the faots, entitling the 
plaintiff to have the mortgage declared void against 
him first, became known to him. 

The right to sue dcerues to the landlord from the 
date on which he firat becomes aware of the fact of 
the transfer. 7 
__ The general principle that appears to have governed 

fhe framing of the third column of the 1877 schedule 
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. is that, in gases where an act of wrong was such as 
by ids nature nocegsarily disclosed its existente to the 
pÊrsoneentifled to sue for relief against ıt, the cause 
of action accrued and time began to run from the 
date of the act, but, where the ao wasof a kind 
which could be done without the knowledge of the 
person aggrieved by it, then time would not ran 
against such a person until, he became conscious of 
his right to sue. : 

Obiter dictum : The moment a landlord for the time 
being receives information of a transfer, time begins 
to run against a suit ave it declared void, and no 
successor landlord can, hereafter, olaimto alter the 
starting point to ay subsequent date of his own 
personal knowledge. Luxamicuanps.Ganpat, 906; 


5 N. L. R. 28. 

— sch. ll, art. 125— 
Hindu Law-— Compromise by widow im reapect of her 
husband's ‘property—Alrenation—-Reversioners not 
bound—Sust by reversioner—Limitation, 

A compromise made by a Hindu widow in respect 
of her deceased husband’s estate is not binding on the 
reversioners, even though it has been followed b 
decree of Court. Gobind Krishna Narain v. Khunni 
Lal, 29 A. 87, followed A compromise of this nature 
amounts to an alienation of the property dealt with 
by it. Ram Sarup v. Ram Det, 29. A, 280, followed. 
And a reversioner’s suit, to have such alienation 
declared to be void as regards the immoveable 
property, is governed by article 125 of schedule II. 
Afusammat Bonan BIBI t. Musammat HIRAN roe 


art. 125,” See Hou Law— 
647 


~~ art, 127 —Hindu Law— 
Partial partitioto—Realisation of undivided debts by 
one momber—Suit for recovery of shares by other 
members—Limitation. See 
Fasiny 
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ae | 
——~ — art, 130—Snuit for specific 


| performance vf covenant—Time runs from date of" 


refusal of performance. See Sur 626 
_ — art, 132-—-Transfer by Be- 
namidar-— Suit by beneficiary to recover money— 
Limitation. See ArT. 62 Supra 











decree-holder purchasing mortgaged property at 

auction sale. See C. P. O., s. 244 (0) 416 
——— art. 139. See Transref or 
Property AoT, s. 60 208 


—— arts. 142 and I44— 
Possession—-Discontinuance. of ‘poasesston— Waste 
land—Presumptron of possession—~Co-vwner, posses- 
sion of--Not adverse to other co-ctoners—Posaesston 

of one parcel, 7 

In the caso of land, which is waste and unfit for 
use, the presumption of law is that possession is with 
the rightful owner.” Mohamed Ali Khan v. Khoja 
Abdul Gunny, 9 O. 744, (F. B.), followed. 

The law will never construe a possession éortious 
unless from necessity, and it will consider every 
possession lawful, the commencement and continuance 
of which is not proved to be wrongful Jogeadra 
Nath Rar v. Baldeo Das, 35 O 961, followed. . 

Therefore, where the plaintiffa and défendants are 
co-ownera and prima facie the possession of one co- 
owner ig on behalf of all, the mereaact that the 
plaintiffs are unable to show that they exercisql-an 

6 
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overt act of ownership over the land in dispute withjn 
12 years before- sujt does not justify the mferenge 
that there has Been a discontinuance of their posses- 
* gion, for they are entitled to rely upon the possession 
of their co-owners as thoir possession till such time as 
the possession of the co-owners became hostile to 
them. 

Where there is nothing to show that all the dispute- 
ed parcels of land formed one property, the mere 
fact that the defendants dispossessed the plaintiffs of 
the first parcel would not etis the inference that 
the acta of possession whioh’: 
parcels ought to be attributed to gfheir character, not 
of co-owners but of trespassers. NARAYAN CHANDRA 
BINGHA r. BASANTA KUMAR 252 
—— -m 8ch. II], arts. 142, 144 

—Hjectment-—Limitation—Burden of proof—Plantyf 

must show possession and dispossession within 12 years. 

In a suit in ejectment from immoveable property 
the plaintiff must show possession and dispossession 
within twelve years prior to the date of the institu- 
tign of the suit. To such a case article 142, and 

article 144 of the second achedule of the Limit- 
ation Act, applies. : - 

Gopaul Chunder Chuckerbutiy v Nilmoney Mitter, 10 
0, 374, Mohima Ohunder Mozoomdar v. Mohesh Chun- 
der Neoghi, 16 C. 473 and Mahaminud Amanullah 
Khan v. Badan Singh, 17 0. 187, referred to. Man- 
DALI VENKATRAYUDU f, MOOVA BANKARAYYA 901 


mam AE [44 See Arr. 142 
art. 144, Sut f o 
art. . Bait for ejeot- 

901 


Supra. 





ment. See Ant. 142 Supra 
art. 144. See Hinov Law 
647 


eaaa art. 166—0ivil Procedure 

Code (Act XIV of 1882), es. 291, 294, 806 and 311—~ 

Date of auction sale——Limttation for application to 

set aside sale. 

A sale in which 25 per cent. of the purchase money 
ts not deposited when the lot is knocked down is, in 
fact, no sale at all. The date of sale contemplated by 
art. 166 of second schedule to the Limitation Act is 

ot the date on which the lot is knocked down but 
tie date of its completion. When the deoree-holder 
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manian? is the suction purchaser and no deposit is 


made by him, the date of the completion of the sale 
is that date on Which the executing Court, acting 
undef the second part of s. 204 of the Civil Procedure 
Code, orders the purchase money to be set off againat 
the amount of decree, ATMA SINGH vy. DUNI CHAND, 
12; 1 P. W. R. 1909. 





= arts. 178, I79—Owil 

Procedure (ode (Act XIV of 182), 8 3818—Ap- 
plication by decres-holder for delivery of possession 
of property purchased in exectttion-—Limutation, 

An application by a decree-holder under section 818, 
C.P.0.,for delivery of possession of property purchased 
in execution not being an application for execution of 
the deorap, is governed by article 178 and not by 
article 179 of the Limitation Act, and would be barred 
if not presented within three years from the grant of 
the salo certificate Barapa v Marya, 8 B 433, 
Hanmanirav v. Subaji Girma +, 8 B 257, Kashinath y 
Dumang Zuran, WI B 228, approved. Mutfia v Ap- 
pasami, 18 Sf 504, conmdered. SULTAN SARIB 
MARAKAYAR v GHIDAMBATANM Coxzrrian, 998; 82 M. 
136 ; Ip M. L, J, 224 
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———_,—-—_-__— SOEN H, art. 179—- 
Limitation for redemptiðn when no time fiæed. 
Where a decree for redemption directed that the 

plaintiff should get possesmon on paying a certain 

sum but no time was fixed for the payment, nor 
was any order made for foreclosdto or sale; Held, 
that the decree was not one under section 92 of the 

Transfer of Property Act but an ordinary decree to 

the execution of which, art. 179 of the second 

schedule of „the Limitation Act, would apply. 

Maloj v. Saban, 13 B. 567 followed, Hari Rawi 

v. Bhapw ji, 10 B. 461,18 I. A. 66, relied upon. 

A mortgagor can redeem even after the expiry of 
the fixed p@riod untal the mortgagee has obtained an 
order for foreclosure or sale. Bepin Behary Shaha v. 
Mohendra Lal Ghosh, 18 C W. N. xxxv (Notes), follow- 
ed. KRISHNA HANDRA MANDAL + JAEKRRAL Hag, 71 

= art. I79Q is governed b 

See s. 19 Supra 240 

—— art. 179, Exp. l—Ere. 
cution application agamst some judgment-debtors 
only, whether saves time against all judgment-debtora, 
A decree was passed jointly against several persons, 

some of whom were minors. The decree-holder sp- 

plied to execute the decree only against the minors. 

Subsequently the decree, so far as it affected the 

minors, was declared inoperative, on a suit on behalf 





8, 19 of the Act. 


‘of the minors. The decree-holder then- applied to 


execute the decree against the remaining jadgment. 
debtors. Held, that the execution applications against 
the minors only were effective against all the judg- 
ment-debtors, for the purpose ‘of saving limitation 
within the meaning of Exp. 1 of art 179, sch. II of 
the Limitation Act. Lanta PRASHAD f. BURAT 
Kunwar, 339; 6 A. L. J. 359. 
oo art. 179. See Arr. 178, 
998 


BuPRA 
—— art. 179 cl. 4 and 
ExpIn. Il—Otvil Procedrue Code (Act XIV of 
1882), 88. 223, 226,232—Applscation in accordance with 
law—" Proper Court ”—Decree sem to another Court for 
ewecution—Application for execution to that Court by 
transferee of decree without obtaining requisite authority 
under 3 282, O. P. C , from Court which passed decree— 
Jurisdiction of that Court to entertan second application 
when first application was atruck off for default—Oon- 
struction of art. 179 ought not to be sn favour of judg- 
ment-debtor. 

When on the attainment of majority of a minor 
beneficiary under a Will, the authority of the exe- 
cutors is terminated, their interests in a decree which 
they may have obtained in their capacity of executors 
are transferred from them to the beneficiary ‘by 
operation of law’ within the meaning of s. 282, O. P. O. 
And before the beneficiary can proceed with execu- 
tion of the decree in any Court he must arm himself 
with authority from the Court which passed the decree. 
Amar Ohandva Banerjee v. Quru Prosunno Mukerjee, 27 
C. 488; Sham Lal Pal v. Modhu Sudan Sircar, 22 C. 
568, referred to But if before obtaining such authority 
under g. 232 from the Court, which had paased the 
decree, the beneficiary makes an application for exe- 
cution to the Court to which the executors in their 
time had got the decree transferred for execution, the 
application of the beneficiary is not entirely bad in 
law. Ohattar v. Newal Singh, 12 A. 64; Munewar 
Hossain v. Jans Bejoy, 27 A. 619, distinguished. And 
it would be sufficient if he obtains such authority 
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during the pendency of his application befgre tho exe- 
outing Court. Because, the*anthority, when obtained, 
would relate back not merely to the time of the appli- 
cation but to the time when by operatich of law the 
rights under the decree “had become vested in him, 
The principle of®Broonath Burma v. Isswar Chandra 
Dutt, 19 0. 482, Hafiz-ud-Din v Abdul Asse, 20 O. 755 ; 
Mangal Khan vy. Saltmullah, 16 A. 26; Balkishan v. 
Wagar Singh, 20 B. 76; Alagirisamy v. Venkata Ohella- 
pathy, 13 M. 77; Abdul Majid v. Muhammad Faizullah, 
18 A. 89, applied by analogy. . 

Tho language of art. 179 of the Limitation Act, 
1877, ought not to be strained in favour of a judg- 
mont-debtor who has not paid his just @ebt. Adhar 
Chandra v. Lal Mohan, 1 ©. W. N. 876, relied upon, 
Balkishen Das v. Bedmats, 20 O. 388; Bipin Behari v, 
Bibs Zohra, 35 ©. 1047, referred to, ` 

Till the Conrt to which a deoree fias been sent for 
execution has made its return, under s. 228, O. P. 0, 
to the Court which made the decree, it has jurisdic. 
tion to entertain successive applications for exeoution. 
The mere fact that an execution proceeding has been 
strack off does not indicate the final determination of 
the execution proceedings in that Court. Bagram v. 
Wise, 1 B.L B. 91; 10 W. R. 45 (F.B ); Abda Begam 
vy. Muzafar Hussen, 20 A, 129; Puddomomonee v. Ma- 
thoora Nath, 20 W. R. 188; 12 B. L. R. 41 (P. 03; 
Rajah Muhesh Narain v. Kishanand, 9 M. I. A. 324; 
5W.R. 7 (P. 0.), followed. Raja Bhoop Singh v, 
Sunkur Dutt, 6 W. R Mis. 47. Held, as impliedly over- 
ruled by Bagram v. Wise (supra); and the extended 
rale enunciated in Harbhaj v. Makand Lal, 168 P. R. 
1888, not approved 

Obiter—~When an application invites the Court to 
take an action which it ia not competent under any 
circumstances to take, the application ia not one in 
accordance with law Chattar v. Newal Singh, 12 A. 
64; Afunewar Hossain v, Jani Bejoy, 27 A. 619 ; Purna 
Chandra Mandal v. Radha Nath Das, 4 © L, J. 141; 
Pandari Nath v. Inlachand, 13 B. 287; Khet v. Onkar, 
1 N. L. R. 61, approved. MANORATH Das f. ABMBICA 
Kanta Boss, 57; 18 0. W. N. 533; 90. L. J. 448. 


—— sch. I], art. 179 cl. (4)— 

. Btep-in-aid of execution—application by decree-holder 
for delitery of possession vf property purchased by 
him. 

An application by the decrec-holder for delivery of 
possession of property purchased by him at the sale 
in execution of his decree is a step-in-aid of execu- 
tion within the meaning of art. 179 ol. (4) of sch. IT 
of the Limitation Act, and the decree-holder will got 
a fresh starting point for limitation from the date 
of the application, 

.. Moti Lal v Mutunt Singh, 19 A. 477 and Baria. 
toola v. Raj Kumar, 27 C. 709, followed. 

Sada Nanda v. Kalı Sankar, 10 O. W. N. 28, 
referred to. PRAN KRISHNA Duar t. JURAMONI Coow- 
Kipar, 430; 18 C. W. N. 604 
—— Art, [79 (2)—Decree 

against several defendants — Appeal by aome—Limit. 

ation for ewecution against nll defendants from decree 
. of appellate Court. 

Where some of the defendants—judgment-debtora— 
appeal against a decree, while the rest do not, the 
limitation for executing the decree begins to run 
against all defendents—judgment-debtors—from the 
date of tho final decree of the Appellate Court, Bary 
Ran v, Barna Raw, 459; 88 B-39; 10 Box. L. R. 989, 
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meaning of—See INSOLVENT 
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slfeviyor of judgtnent, 

JUDGMENT-DEBTOR 
Lis Pendens. See Moartcacer Burr 62 
Madras Abkar!i Act (Madras, I of 

1886), S. 29 (n)—Pouer to order confiscated 

article to be sold or destroyed-——Power of Oourt to 

direct the mode of sale—Crimsnal Procedure Code 

(Act Y of 1898), 3. 617. 

The powors conferred by section 29 (n) of the 
Abkari Act of 1886; inclgde the power to direct’ that 
the confiscated article may be destroyed or sold, as 
also to give divectigns as to the mode of the sale. 2 

Such an order cannot be supported if it purports to 
have been made under section 617, Oriminal Pro- 
cedure Code. In re Ponnusawaty Pruuay, 79; 5 
M. L. T, 268. 


Madras Estates Land Act (I of 1908, 
Mad.), S. I8B9—8uts pending in Civil Courts 
before the Act came into force, whether affected bythe pro- 
tviions of sec. 189, 
> Section 189 of the Madras Estates Land Act says 
nothing about the pending suits ond it has not taken 
away from the Civil Courts jurisdiction to hear and 
determine suits which were taken cognizance of by 
them before the Ach came into operation. Sadasiva, 
Pillai v. Kalappa Mudalinr, 24 M. 89; Vedavallt 
Naranah v. Mangamma, 27 M. 588, Nana bin Aba v. 
Sheku bin Andu, 82 B. 837, followed. BUBBARAYA 
MUDATLIAR v. Raxer, 73; 32 M 149. 
Malntenance-—Widows right to claim when 
she ts already in possession of her husbands’ estate 
sufficient to proride for her mamtenance jor five years 

Cause of action——Premature swit—B8urt fur mam- 

tentnce—Decluratory decree. 

Where a widow, who sues for hor maintenance, is, 
at the date of her suit, in possession of a fund belong- 
ing to her husband’s family estate and that fund is 
sufficient to provide for her maintenance for five 
years, there is no cause of action for her suit for 
maintenance and her suit is premature <A Court is 
not in a position to forecast events or to anticipate 
the position of affairs five years later. : 

Where a widow’s suit is exclusively for a decre& 


for maintenance at a certain rate and there ®—_-—_ 


prayer for a declaration to hor right to maintenance, 
a mere declaratory decreo, n33uming that she could 
claim it, affirming her right to maintenance cfnnot 
be granted. Darrataaya v. Ruxnuanal, 466; 33 
B. 69, 10 Box, LR. 770. ` 
—-——- Right of Hindu widow to, in 
decensed husband’s property is not lost by ro. 
iage, where remarriage is allowed by custom. 
See HINDU Wipow BEMARRIAGE Act, 8. 3 
——_— of wife—“ Living in adultery— 
Giving birth to illegitimate child, effect of. See 
Cr. P. O., 8, 488 (4) and (6) 801! 
Majority Act (IX of 1875),,5. 3— 
Guardians and Wards Act (VIII of 1890), 8. 5 2 
Appomiment of guardian—Death or removul of 
guardian—ffect on attarnment of majority by Ward. 
If a guardian has once been validly appointed or 
declared, th8 minority does nat cease ¢ill the attain. 
ment of 21 years of age by tho ward, @nd it is imma- 
terial whether the guardian dies, oreis removed, or 
otherwise ceasos to act, 
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Rudra Prokash v. Bhola Nath, 12 O. @12, Khwahish 
Als xè Surju Prosad, 3 A. 598, Ggbardhan Das w.eHars- 
valabhdas, 24 Be 281 and Chayder ev. (fanesh 
Ohunder, 4 C. L, J. 112, followed. 

Patesri v. dhampa Lal, 11 A. W. N. 1891 dissented 
from. 

Boj Mohwn v? Rudra Perhash, 17 O. 944, Yek- 
nath v. Warubai, 13 B. 285, Nagar Das v. Anundrao, 
81 B. 590, distinguished, 

Mangniram v. Gursahai, 16 I. A, 195; 17 C. 847, 
referred to. J ABAOMUNG v. MoHADEY Prosan BAHU, 

724 


Malabar Compensation for Ten- 
ants Improvemerft Acts of 1887 
and 1900—(ontrac/s made before Ist January 
1886-—~Whether governed by Act of 1887, 

Section 7 of the Malabar Oomponsation for Tenants 

. Improvements Act of 1887, which is reproduced as 
‘ section 19 of the Act of 1900, precludes parties from 
contracting themselves out of the Act by any contract 
made after lat January 1886, but it does not affect the 
validity of contracts made prior to the Ist January 

1886, whether the improvements were made before or 

after the coming into operation of the Act of 1887. 

Malikan v. Shankunns, 18 M. 602, overruled. Viru 

Slammad v. Krishnun, 21 M. 149, referred to. 

Ranpupurari KUNHISORE V. NEROTH KUNHI KANNAN, 

207 ; 82 M.1; 6 M L T. 277 

Malabar Law and Usage—Marmmakat- 
ayam Law—Gift to wife and three dauyhters and their 
jJamale descerdanfs—Nature uf estate, gifted—Orft 
to the exclusion of males, whether valid—Gift by last 
surru ing donee to her own hetrs to the exclusion of the 
heirs of the other pre-deceased donees, whether talsd. 
M, who was governed by the Malabar Masuma- 

katayam Law, made a gift of the plaint properties to 

his wife K ond his three daughters and their female 
descendants. B the last surviving daughter, gifted 
away all these properties to hor own heirs to the 
exclugion of the heirs of her sisters who had pre- 
deceased her. The latter now filed this suit to 
recover their share of the properties. 

Held, that the intention of the donor was not to 
create a joint tenancy in the English sense, but to 
create a sort of tavashi, not differing in regard to the 


-ma “course of descent, from an ordinary favashi, so long 


as there remained any female descendants of any of 
the donees. Held, further, that the gift by B was 
“invalid and not binding on the plaintiffs. 

The Oourt also held that, though a gift of the kind 
to the exdlusion of male descendants was unusual in 
a Malabar Tarwad, it did not affect the question at 
issue. Jogeswar Narain Deo v, [tam Chandra Dutt, 
28 O. 670, 28 I. -A. 87, referred to. Moorrvar 
PUTIKAYIL v. MOORIYAT PATIKAYIL 195 
Malice cannot be presumed in respect of the 

words used by pleader in tho performance of his 

duty. See Penat Cops, s. 62 14-7 
Malicious prosecutlon—Real prosecutor 

—Police or defendant— Procurmg convictton— 

‘alice -Want of reasonable and probable cause. 

In an action for mulicions prosecution it is found 

dhat there were malice and want of reasonable and 

a probable cause and that the defendant did not only 
lodge thecomplaint before the polies but did virtually 
fabricateefalse evidence to procure the plaintiffs con- 
viction and appointed a m.skifear to prosecute the 
plaintiff: 
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Malicious prosacutlon,—doncld? 


Held,that the defendant was the real and virtua 
prosecifior and was ligble for damages. 

Bhul Chand v. Palun Bas, 12 C.W. N. 818, followed. 
Fite-Bhn v. Mackinder, 9 C. B. N. S. 533, referred to. 
HARI ÜHARAN SANT V., ,KAILASH OHANDRA Buuyan, 
970; 86 0. 278. r 
Mandamus. See Spromwic Reumr Act, e 

968 
Marumakatayam Law--Gift to wife and 
three daughters and their female descendants— 


Nature%f estate gifted. See MALABAR Law AND 
Usace 195 


Master and servant—Liability of master— 
Frawt™ of servant commited im corse of service 
and jur {asters benefit--Lrand commited by Gov: 
ernment employee for hia own Tenefit, 

A master is liable for the fraud of his servant com- 
mitted in the course of his service and for tho 
master’s benefit, but he is not liable for the 
misconduct of the servant committed for the ser- 
vant’s own private benefit. Baruick v, English Joint 
Stock Bank, L. R. 2 Exch, 259, WTouldsworth v. City 
of Glasgow Bank, 6 A. O. (H. L.) 817, British Mutual 
anking Company Ld. v. Charnwood Forest Ry. Co, 
L. R. 18 Q. B. D. 714, Bombay Burmah Trading Cor- 
poration Lå. v. Mirza Mahomed Ally and Burmah Co. 
Id, L.B b I. A. 180; 4 ©. 116 and D. MeLaren 
Morrison v. 8. Verschoyle, BO. W. N. 429, followed. 

Lallchand v. Agra Bank Lå., 181. A. 111, distinguish- 
ed, 

Therefore, where the act complained of was done by 
a Government officiel occupying such a position that 
for all practical purposes the Government had no 
control over him and the Government did not cause 
or authorize or adopt such act and gained no profit 
from it, the Government cannot be made liable. 

Moti Lal Ghose v. Secretary of State, 9 0. W. N. 495, 
followed. GOPAL Onanpra v. SECRETARY oF STATE 
ror Inpia, 735; 13 C. W. N. 819. 2 


Memorandum of Association, whe- 
ther can be altered by a special resolution—Agreoe- 
ment. See COMPANIES Act, 8 8 

Minor can sue for damages for breach of contract 
of betrothal entered into by his guardian for his 
benefit. See Contract oF BRTROTHAL 

Contract by—Void contract—Fraudulent 
misrepresentation by minor, representing himself 
to be of full age, effect of--Estoppel—-Compensation 
on cancellation of deed executed by minor. See 
Contract Act, 8, 11 62 

Necessaries, what are—Mixed question of 
law and fact. See Conmract Act, 8. 68 724 

——— Age of majority—REffect of death or re- 
moval of guardian Ses MAJORITY Act, 6.8 724 

———~— Guardian of property—-Power of Court to 

. appoint guardian of minor’s interest in joint Hindu 
family. See Guarpians AND Warps Act, s. 7 


MisjJoiInder of Charges—tirregularity—of. 
fences of tho samo kind. See Or. P. O. 8. 228 
641 

— Defendants and canses of 
action—Snuit for possession against some defendants 
and for damages against others. See O. P. O., s. 28 
361 

Misrepresentation—Nature of proof re- 
quired, See Contracr Act, 88 17, 18 573 








1080 


s 
Monopoly—Bettiah Raj—Saltpetre, See Rr- 
GULATION VIIL 1812 9 4 967 


Mortgage-—bontribution between co-mortgagors’ 

See TRANSFER OF PROPRRTY AYT, 8. 82° 5 
Mortgaged property acquired by Go- 
vernment—Subsequent mortgage—Lien ‘on com- 
pensation money. See TR¢NSFRE OF PROPERTY re} 
8. 78 











e 
Estoppel of*mortgagor, and his repre- 
sentatives, See ESTOPPEL 53 
~ Substitution of new mortgage +n place of 
old mortgage—Int rest of persons ın o'g mortgage 
subsists in nero morlguge. 
© A mortgage was executed in tho name of one of 
-several brothers. Subsoquently a partition took place 
‘amongst the brothers by which all joint Property, 
except the debts secured by this mortgage, was sepa- 
rated. Aftor partition the brother, in whose name 
the mortgage-deed stood, got it re-placesl by another 
cmortgage-deed : Held, that the mortgage substituted 
:for the original mortgage must be deemed to be a 
mortgage executed in favour of all the brothers and 
must enure for the benefit ofall. Sar NARAIN TEWARI 
‘v, GANGA PARSHAD 117 


Mortgaged property converted into 
money—Lien of mortgagee on the money. See 
TRANSFER OF PROPERTY Act, 8. 88 I 

Usufructuary mortgage—Right to sell 
mortgaged property, Ses TRANSFER or PROPÐRTY 
Act, 8. 62 








Co-mortgagees—Mortgage debt paid to 
one mortgagee—-Discharge of debt. 8'e Contract 
Act, 8. 88 
from Executor—Mortgagee not bound 
to enquire into necessity unless special circum- 
stances exist—-Mortgage executed 20 years after 
testator’s death—-No cause for enquiry by mort- 
gages. See EXECUTOR 24 


Suit for sale—Deeree—Claim of puisne 
mortgagee to be s stiafied out of surplus sale proce-da— 
No separate surt matntainable for enforcement of 
security—Res judicata—Ctivil Procedure Code (Act 
XIV of 1862), 8, 13, Ewph, III. 

In a suit for sale by a first mortgagee, where thero 
are successive mortgagees, puisne mortgagees may be 
allowed to have their claim satisfied out of the sur- 
plus sale proceeds, ifany; and if an order of this 
description 18 made, a separate suit will not lie at the 
‘instance of the puisne mortgagee for the enforcement 
of his security, because, if the junior mortgagee is in 
a position to have his claim satisfied from the surplus 
sale proceeds, he cannot be allowed to maintain an- 
‘other action to reach that very surplus, and his reme- 
dy is to follow tho surplus in tho Court which made 
‘the previous judgment. Platt v. Mendel, (1884) 27 
Oh. Div. 246 and Plress v. Buckley, 45 Sickels, N. T, 
288, followed. 

Bat if in such a suit, the decree does not provido 
for the realisation of the claim of a puisne mortgagee 
from the surplus sale proceeds, although it reserves 
to him liberty to ask for the administration of tho 
estate of his mortgagor’s father, then he may main- 
tain an action for recovery of his money die on his 
socurity. Alssory Mohun v. Kally Ohurn, 22 O 100, 
Kysory Mohun v. Kalı Ohurn, 24 C. 190 and Ibn Hasin 
v. Bripbhukan, 26 A. 407 (F. B), distinguished. 

Mackintosh y Watkins, 10 L J. 81, referred to, 
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And his action will not be barred by the doctrine of 
res jedgcata, under 1. III of section 18 of the Civil 
Procedura Code, 188%, even if he in hia written state- 
ment in the sft of the first mortgagee did expressly 
ask that provision might be made for payment of his 
dues, and no such, provision was made. DRBENDRA 
Narn SEN r, MIRZA ABDUL SAMED Serost 264 


Agreement to release a mortgage—Pur- 
chasers of egusty of redemption~Right to claim 
apportionment between the mortgaged properties— 
Ezceptronal cu cumstancey to create severance of 
security—True test. 

An agreoment to release a mortgage, if made for 
consideration, binds th§ parties to it; but it does not 
bind a person not a party to it; and no such party can 
enforce it unless he is induced by it to purchase the 
property, to advance money upon it, or to do some act 
prejudicial to his interest. Snell v. Palmer, 12 Ill, 
App. 337, referred to. 


In a mortgage suit the defendants, who had pur- 
chased the equity of redemption, are not entitled to 








claim asa matter of right that the mortgage debt @ 


should be apportioned between thd various mortgaged 
properties, and that each of them should be allowed 


to redeem upon payment of his rateable share thereof, - 


Raghu Nath t. Harlal, 18 C. 820, Krishna v. Muttu, 29 
M. 217, and Hara Coomari v. Eastern Mortgage and 
Agency Co., 7 O. L. J. 274, followcd and Ramdhun v. 
Mohesh, 9 O. 408, distinguished. $ 

But the mortgage debt may be apportioned where 
circumstances have happened, tho effect of which, in 
fact or in law, is to creato a severance of the security ; 
for instance, where it is necessary for the benefit of 
one who bas taken a part of the property under 
necessity and for the protection of his own interest, 
or where the mortgagee himself has become the owner 
of a part of the equity of redemption, or where by 
his own conduct there has been a break up of the 


„entire security. 


Suijiram Marwart v. Barhamdeo, 2 O. L. J. 202; 
Nawab Azimat Alt Khan v. Jowahir Singh, 18 M. L A. 
404; 14 W. R. 17, Hahimlal v. Ramlal, 6 O. L. J. 48; 
Wilson v. Tartar, 22 Oregan 504; 80 Pacific 499; 
Qangadas v. Jogendranath,5 O. L.J. 816, Jugdeo v. Habib 
ulla, 6 O L. J. 612, Lakshuman v. Madhav, 15 B. 186? 
Jawahir Singh v. Baldeobakeh Singh, 6 O. L J. 672; 
Dukes v. Turner, 44 Jowa 676, referred to. 

The test is whother there has been a s@verance of 
the security at the instance, or with the consent, of the 
mortgagee, and an apportionment will not be imposéd 
upon the mortgages unless special equitable con- 
siderations are established. DEBENDRA Naru BEN r. 
Mirza ABDUL SAMED 


Destruction of mortgagee’s right—Trans- 
mutation of moitgaged property— Compulsory acquisi- 
tim under Land dequisifion Act. 

The rights of a mortgagee are not destroyed by the 
mere transmutation of the subject-matter of the 
security into a different form without his consent; 
and this principle is applicable to cases of compulsory 
acquisition under the Land Acquisition Act. 

Arumugam v, Siwagnana, 13 M. 321, Jatani ¥ 
Amarkrishna, 6 ©, L. J 745, Ranken v. East and West” 
India Docks, (1849) 12 Boay. 298 and Sherwod v, City 
of Lafayette, 109 Ind, 411 ; 68 Am. Rep, 414, refered to. 
DEBENDRA Nata SEN v, MZA ABDYL Sau 264 
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Priortty—Purt of consideratvén of third y 


morgage being the debt due to first mottgagee, N 
Where a parte of the consideration for jhe” third 
mortgage is the debt due under the fifst mortgage, 
the third mortgagee is entitled to priority over the 
second mortgagee to the extent of the sum covered 
by the first mortgafe. DEBENDRA Nats Sun e. MIRZA 
ABDUL BAMED 264. 
a Recovery of balance due on mortgage— 
Covenant silent as to personal liability. See TRANS- 
FER OF Propzrry Aor, 3, 90 442 


Question of transferalility of jama mort- 
gaged—-Mlortgagea suit—Landlord defendant not es- 
topped from raising question, ® 
The question of transferability of a jama, which 

was mortgaged, can be gone into ina suit upon the 











, mortgage, and can be raised by tho landlord who 


having purchased 9 portion of the mortgaged proper- 
ty was made o defendant in the suit. 

Jaggestoar Dutt v. Bhuban Mohan, 33 C. 426, dis- 
tingnished. Kunsa BEHARY BHAHA v. Maru 661 


me Piane encumbrancer paying off prior 
incumbrance——Riaght to stand im plare of prior mort- 
gagee-—-Question of tntention—Iniention to be clearly 
proved—\Where old debt satisfied and different 
security at increased interest taken, no right. 

The mere fact that the money borrowed by 
“the defendant from the plaintiff was used to 
pay off an old mortgage, cannot entitle the lender 
to the benefit of the discharged security; as 
that faot cannot give rise to a . presumption 
that there was any intention to assign the old 
mortgage to the plaintiff or to keep the prior 
mortgage alive 

Dinohandhu v. Jogmayu, 20 O. 154, distinguished. 

A puisne incumbrancer may keep alive’a prior 
incumbrance for hia own benefit even though it 
hag taken the form of a decree. 

Surjiram v Barhamdeo, 2 O. L. J. 202, followed. 

But itis a question of intention. It must be 
clearly proved that the person claiming the priority 
paid off the prior incumbranco with the express 
intention of keeping it alive for his own bonefit. 


‘Quch an intention may be inferred from the cir- 


cumstances of the case, tho.ph it is moro satis- 
factory when it is found expressed in the sub- 
sequent mortgage deed or other document. 

Where there are circumstances tō indicate that the 
old, debt was satisfied and the prior mortgage 
extinguished and the lender accepted o new and 
different security ot an increased rate of interest, 
the lender has no right to stand in the place of 
the prior mortga a 

Mohesh Lal v. Mohant Bawan Das, 10 I. A. 62; 9 0. 
961; 13 0. L. R. 221, referred to. Wooursu ONANDRA 
Laskar v, Roxa NATE 683 


Charge—0One co-mortgagor paying 
whole mortgage debt-—Priority over puisne mort- 
gas. See Transrer oy PROPERTY Act, s. 95 825 

———---~ Decree.—Pnority of rent decree 
ever, See TRANSFAR OF PROPERTY Act,s.738 35 


s wu ma e women SOn born after decree—Joint 
Mit: kahan family-~80n representative of father— 
Shonld be made party in execution proceedin 
See C. P.O, 8. 244 213 
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———----- Redem ptlon—##eknowledgment of 
one morigagee nob effcotual sto save Dar of 
limitation. See Lunpétion Act (1859), 8. 1, Gu. 
16 203 

e, Acknowledgment of mort- 

gagor’s right by mortgages. See Limitation ACT 
(1871), ART. 148 2 





ene Construcfion “of deed—Time 
fixed for redemption—Redemption before due daten 
See DOCUMENT 285 





—— Mortgagor taking further ad- | 
vances of the security of same property—Covenant 
to pay further advances on redemption of first 
mortgage—Whether mortgagor can rodeem first 
mortgage without redeeming subsequent charges. ` 
See TRANBFER OF Property Act, 8. 68 34 

ween on Partial redemption by a puisne - 
mortgagee-~Puigne mortgagee not party to prior 
mortgagee’s suit and vue versa—Second mortgage 
only of a portion of property—Independent decrees 
obtained by both mortgagees—Property sold in 
both decrees—Puisne mortgagee’s right to redeem 
only that portion which was mortgaged to him— 
Effect of second sale on mortgagor's right of re- 
demption-—Prior mortgagee not allowed to redeem 
the puisne mortgagee. See TRANSFER OF PROPERTY 
Act, 8. 60 505 
~~ tre Right to redeem—Hindn 
daughter-in-law—Maintenance, right of—Intereat 

in or charge upon property. See TRANSFER OF Pro- - 
PERTY Act, 8. OL 690 
erame maan maar Inheritanes of mortgagor's 
right by mortgagee—Integrity of mortgage broken 
up--One mortgagor entitled to redeem only his 

sharo See TRANSFER or PROPERTY Act, 8. 60 779 


ka sete Right of “redemption— 
Expiry of time allowed—Acceptance by Court of 
money before order absolute. See TRANSFER OF 
Propvgrry Act, 8. 98 780 


eee Mortgages purchasing mort- 
gaged property in emecutrton of money-decree—Mort- 
gagor’s riyht to redeem, whether subststs—Mortgagee 
when to be deemed trustee— Constructive fraud—Hsiop- 
pel—Mortgagor withdrawing balance of purchase 
money-—Res judicata—Mortgagor approbating sale in 
subsequent suit to enforce mortgage. 

A mortgagee had the mértgaged property sold 
in execution of his money-decree and purchased 
it himself. The balance of the purchase-money 
in excess of the decretal amount was deposited by 
the mortgagee, and withdrawn by the mortgagor. 
In a subsequent sub brought by the mortgagco 
against the mortgagor, the latter approbated thes ale 
and claimed relief on the strength of it. The present 
suit was brought for redemption of the mortgagee. 

Held, (per Lucas, J.) that, by the principle of 
res judicata, the mortgagor was estopped from 
clauming the right of redemption. 

A mortgagee who puts up the mortgaged property 
to sale in execution of a money-decree and himself 
purchases the equity of redemption cannot, thereby, 
avoid the liability to be redeemed, even though 
the sale of the equity of redemption has been 














-duly confirmed by the Court. Such a sale ig 


nugatory and cannot stand in the way of the mortgage 
redeeming. 

Bhuggobutty Dossee v, Shamachurn Bose, 1 C. 387 
Martand yv, Dhondo, 22 B 624, followed. 
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Mayan Pathutyv. Pakuran, 22 M. 347, Drusappa v. 
Commercial and Land Mortgdgg Bank, La., 28 M. 377, 
Khiaraymal v. Dam, 82 C. 296, P. O., Ashutosh Sikdar v. 
Behari Lal, 35-0. 61, referred to. ru 

(Per Crouch, A.J 0.) $ 

In Sind, where section 99 of the Transfer of Proper- 
ty Act is not in forte, a sale in contravention of the 
oquitable principle embodied therein can be nothing 
more than an irregularity, andis good until set 
aside, 

Khtarajmal v. Daim, 32 O. 206, P. €., Ashutosh 
Sikdar v. Behars Lal, 36 O. 61, followed. 

The only ground on which the mortgagor can claim 
redemption, without getting the salo first, set aside, 
is the theory that the purchaser of the equity of 
fedemption isa trasteo for him. The mortgagor 
must prove that the mortgagee purchased the 
equity of redemption by means whigh amount to 
taking an unfair advantage- of hia position, that 
is, he was guilty of constructive fraud. 

Where o mortgagee obtains an ordinary money- 
decree fora mortgago debt and,in execution, sells 
the mortgaged property and himself purchases it, 

ithout obtaining the permission of the Court to 

o so, he holds the property subject to redemption. 
§. AL Kamm v. Ramlochan,5 B L. R. 460, follow- 
ed. Ashutosh Sikdar v, Behar, Lal, 35 C. 61 at p. 76, 
Mahabw v. Macnaghton, 16 O. 682, at p. 62, refer- 
red to. 

“A mortgagee, advancing other snoneys to his 
mortgagor on personal security only, is ander no 
express or implied promise not to enforce all the 
legal remedies open to him in seeking repayment. 

If he purchases the mortgaged preperty under 
Circumstances which negative any presumption that 
he has taken unfair advantage of his position, the 
sale is good. 

The mortgagor has no right to redeem when the 
mortgagee has purchased the mortgaged property 
in execution of a moncy-decreo, after duly obtain- 
ing the permission of the Court, and is not guilty 
of any conduct amounting to constructive fraud 
-in connection with the sale and purchase. 

The right to redeem is a right that the mort- 
gagor can waive or release, and ho may by his con- 
duct be estopped from claiming it. Ashutosh v. Behari 
Lal, 85 C. 61 at pp. 78,79, relied upon. In the present 
case the right to redeem must be treated. as res 
iudicata and the mortgagor was now estopped from 
claiming the right owing to the acceptance of the 
balance of the purchase money. WADERO BUMAR v, 
BAJANAMAT, 952; 88. L. R. 17 
Subrogation. 
sult- Lis pendens. 

In the case of a mortgage suit, lis continnos after 
the decree misi and the doctrine of lis pendens is 
applicable to proceedings to realise the mortgage 
money after the decree for sale. Surjiram v. 
Barhamdeo, 2 C. L. J. 288 (800), followed. Broso 
Nats Pap v. JUGGESWAR Bacen, 62;9 0. L. J. 
846 > 
Mortgagor and Mortgagee—Mort- 

gagor not allowed to deny title of mortgageo. See 

ESTOPPEL 2 


See SUBROGATION. 














Mortgage property subject to 
previous charge—-Omtasion to investigate mortgagor's 
title— Constructive notice of charge—Property mort 
gaged by Ewecutor or Residuary Legatee as ms own 
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Mortgagor and Mortgagee—conid. 


property and for his own debts—Rights of legatees and , 


e editors as against mor tgagee—Lapse of sevePal years 
Between tripe uf payment of legacy and execution of 
maos tgage— Minor legatees—Position of mortgages, 


One S. died in 1885, leaving eigh® sons—four by 
his first wife and four by his seeond wife. By a Will 
he left all his property to his sons by the first wife, 
subject toa chargo of Re, 80,000 in favour of his 
After his death, his 
sons by the first wife entered upon large business 
transactions with the r@nult that they became in- 
debted to the Bank of Bombay in whose favour they 
created at firat an equitable mortgage by deposit of 
certain title-deeds relating to the property in suit, 
and afterwards in 1899, executed a formal mortgage 
of the same property for the repayment of Rs. 52,000. 
The mortgaged property comprised two properties, to 
both of which the mortgagors declared themselves 
to be entitled, but both of which had been specified 


“by S., in his Will, as subject to the charge of Rs. 80,000, 


in favour of his second wife and his sons by her. 

-This Will was not among the documents of title day 
posited with the Bank, bat one of the documents 
deposited indicated what title the mortgagora had, and 
had the legal advisers of the Bank made any in- 
vestigation of title, they would have obtained cogniz- 
ance of the said document and of the charge on the 
property. But they made no enquiry and appear to 

, have assumed that the mortgagors were the absolute 
owners of the property mortgaged. The sons by the 
second wife of 8. had no knowledge of the dealings - 
of the mortgngorgs with the Bank. But when the 
Bank advertised the properties for sale, they sued to 
establish the priority of their charge over the mort- 
gage tothe Bank: Held, 

(1) That in this case tho mortgageo had con- 
structive notice of the charge, for had he taken the 
slightest pains to investigate the title of the mort- 
gagor he must certainly have discovered the charge 


created by the Will of §. in favour of his second ¢ , 


wife and her sma. Graham v. Drummond, (1896) 
1 Ch. 968 (974), distinguished. 
(2) That there is a distinction between the righta 


of croditors and legatees as against a mortgagee from e 


an oxecutor. A mortgage by an executor, who is apo 
residuary legatec, to secure his private debt, may be 
set aside even at the suit of a pecuniary legatee, but 
it may not be so set aside as against creditors, Spenap’s 
“ Equitable:Jurisdiction ”, Vol. II p. 876, relied upon, 
(8) That as in this case, the Bank dealt with 
the mortgagors in their capacity of individual 
ownere—not executors, but persons mortgaging their 
own property for their own debts, giving aa security 
their own interests for their own purpose—it can have 
no better title than that which its debtors really had 
in the capacity in which they were dealt with 
namely as ‘beneficial owners, t.e., as residu 
legatees. In re Queale’s Estate, (1886) Ir. L. R. 1 
Ch. D. 361, followed. D 
(4) That by the terms of the Will the legaap was 
to be made up and paid some eight years before the 
mortgage in question and that after the lapse of such 
a long time the Bank was entitledto assume that¢he 
executors were acting with the consent of the legateos, 
are not circumstances which affeot the xtghts of the 
parties to this case, because two of the founpes song 
wore still minors when the title-deeds were deposited 
with the Bank and the continued possession of the 
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Mortgagor and Montgagee—concld 


mortgagors was not inconsistent with the purposes 
of fhe Will. Bank or Bommay r. SuLEMan*Sont, 
369; 338.1; 10 Bow. L. B 1065, ° ° 
——________—---Representative of mort- 

gagor enfitled to remain in possession in the case of 

a simple morégage, See TRANSFER OF PROPERTY 

Act, 8. 78 227 
Muktad ceremony, nature of —Trustcreated 

or bequest made for the purposes of Muktad cere- 

money—Religious and Oharitable trusts. See Zoro- 

ASTRIAN RELIGION 4. 834 
Muhammadan Law —Custody of infant 
t childréen—Shta—Mother's right as agast emee utin- 

Will, construction of, by anBlogy of English dec = 

Guardianship—Speciflc appointment— Costs of parties, 

ordered to be paid out of trata‘or’s esta‘e. 

According tothe Shiah Muhammadan Law, a mother 

js entitidd to the cnstody of her malo child, only until 
heis weaned and, not, as amongst the Sunnis, till he 
is seven years of age. But this proposition is correct 
only when both parents of the child are alive and 
there is a contest as to who should be entitled tto 
the custody of the minor. Therefore, on the death of 
a Shiah Muhammadan father, inthe absence of any 
ciroumstances disqualifying the mother, sho becomes 
entitled as a matter of right to the custody of, -her 
“minor son as against every body, including tho 
father’s executor. 
‘It would not always be safe to construe a Gujerati 
Will, made by a Muhammadan in this country, by the 
analogy of English decisions, based on the Wills made 
in the English Language. In Muhammadan Law, 
the mere use of words, in a Muhammadan’s Will, 
from which an appointment of a minor's guardian 
coúld be spelt out by implication, is not sufficient to 
deprive the mother of infant children of the right, 
she undoubtedly has, to have the possession and cus- 
tody of the persons of such children. There must be 
a specific appointment. Therefore, the worde: “I 
recommend my oxecutor to keep with him my son,” 
used in a Will by a Muhammadan testator, do not ap- 
proach toa specific appointment of the exeoutor as 
guardian of the son. Edwarda v. Wise, (1740) Barnard 
189, referred to. 

Quere: Whethera Muhammadan could deprive his 
widow of the custody of her infant children by sap- 
pointing by his Will someone else os their guardian 
without any just cause and whether an arbitrary and 
capriciows direction in the Will, deprivmg the mother 
of the custody of her infant children would be enforced 

“by the Indian Courts. 

In view ofthe correct and proper attitude of the res- 
pondents and justifiable canse of the petitioner, the 
Court ordered that the costs of both parties be paid 
ont of the estate of the deceased testator. SHERBANOO 
r, Assar, 309; 11 Box. L, R. 75. 

= Dower-—2ilinguishment of 
dower immediately before death— Mortul srkness— 

| Mourzulmaut (fetal ilineea)—Validsty of release, 
` A young Muhammadan wife relinquished her dower 
Vy a written deed of release in favour of her husband, 
and died five days after. There was cogent evidence 








e that at the date of the relmquishment and for weoks 


prior to her death, she was suffering from mortal 
sickness and was under apprehengion of death : 

Helde under the circumstances, that, as it was highly 
improbable that she would have relinquished her 
power if she had not been apprehensive that deat 

kd = 
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was imminent, the deed of release was inoperative 
Fatima Bibeev. Ahmad Baksh, 81 C. 319; L, R. 85 
J. A. 567; 85 O. 27%; Muhammad Gulshere Khan v 
Marwm Begam, 3 A, 781; Hassarat Bibs vy, Golam: 
Jafar, 3 0. W. N. 57; Hami'tn’s Hidayat, Vol. IV, 
Book 52, Oh. 2, p. 685% referred to. MASHHUD Hasan 
Kuan r. M. ANWAR Husain, 403, 6 A. L. J. 603. 
Notice to wife of fact of talak. 
See MUHAMMADAN Law—Talak 740 
—--~-—Guardlan and Ward— 
Unclanot a guardian—OCustom, proof of—Sale by 
de facto guardian is void~Suit by ward to recover 
property sold—Limitation. Sce LIMITATION Act, 

sou. IT, ART. 44 
——_+—_—_____—-Marriage-Oontract-.Power 

of wife to divorce if husband marry again— When to 

evercise option. 

When a power is given to a Muhammadan wife by 
the marrifge contract to divorce herself on her hus- 
band marrying again, then, if her husband does marry 
again, she is not bound to exercise her option at the 
very first moment she hears the news. The injury done 
to hor is a continuing one und it is reasonable that 
she should have a continuing right to exercise the 
power. y 

Meer Ashruf Ali v. Meor Ashad Alı, 16 W. R. 260; 
Nuruddin v. Musammat Ohenuri, 8C. L.J. 49and Hamid. 
oolla v. Faizunnissœ, 8 O. 127, followed. 'AYATUN- 
nessa BEEBEE r. Kanan Anr, 513; 36 0. 23; 12 0: 
W. N. 907. : 
Suni secf— Fraud —TTusband’s 

consent to marriage obtained by © fraud—Marriage 

énvald—Huaband’s lurbilaty for dower. 2 
~ A Muhammadan girl of Sunzi sect was at the time 
of her marriage suffering from a seriousillness of which 
she died before consummation. The husband was not 
nwaro of her illness at the time of the marriage, and 
the fact of illneas was suppressed by the father of tho 
girl. Held, that as the consent of the husband was 
obtained by fraud, ‘the marriage was invalid and 
that under the circumstances the husband was not 
liable to pay the dower of the deceased. ABDUL 
LATIF Kuan v, Nrvaz AHMAD Kuan, D38 ; 8 A. L. J. 
423. 











l ddut, period of—Marriage of 
widow before expiry of 1ddat 1s wnlawful ard vod. 
The period of tddut to be kept by a widow for tho 

death of her husband is four months and ten daya, 

when sheis not pregnant. Ifsheispregnant, the tddut 
is the largest of the two periods, that is to say, it ia pro- 
longed to delivery if that should not occur till after 
the expiration of four months and ten days from her 
husband’s death, whereas if she delivered before the 
expiration of that time, she is to wait for completion. 

A marriage contracted by a widow before the ex- 
piry of the period of tddut is unlawful, and is abso- 

Jutely void if the man to whom she has heen so married 

had knowledge of the fact that the period of :ddut 

had not expired when the marriage with him took 
place. Musummat Bibs v. Emperor, 48 P. R. 1882, Cr. 
referred to. ILAHIA v, IMAM Din, 894; 29 P. Ri 

1909; 34 P. W. R. 1909; 47 P.L R. 1909. i 

—— Mosque—Socteties, suit for 
setting astde— Exclusive right of worship of a clause 
— Whether crown 18 necessary party. 

Certain Mahomedans of Mauritius purchased some 
properties for the whole Mahomedan Congregation of 

Mauritius and founded a mosque. From time to timè 
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adjoining properties y woro bought by "Mahomedan mer- 
chants for the whole Mahomedan Congregation. sfrom 
1877 properties were bought by Chichee Alahomedans 
on behalf of the Cutchees, and a Committee of eOut- 
chees was formed to administer the properties thus 
bought and all tho obtier properties belonging to the 
“mosque, 

In 1908, 98 Cutchees executed deeds by which they 
formed themselves into a society consisting only of 
Cutchee Mahomedansg, and entored into an agreomens 
for the administration of.the mosque and 1% funds, 
from which administration all but Cutchees were ex- 
cluded. Ina suit by other than Outchee Mahomed- 
ans for a declaration that the societies formed the 
decds were null and void, and to have a scheme settled 
fot the management of the mosque :— 

Hold, that the plaintiffs as members of the Congre- 
gation and habitual worshippers in the m@sque, are 
entitled to be relieved against the deeds which depriv- 
ed them for all future time of all share in the 
management of the moaque, and vested the ownership 
of the mosque and all properties accessory thereto ina 
newly formed society, exclusively of the Cutchees, 
ftom the membership of which they were excluded. 

‘Held, also that, the crown was not a necessary 
party to the suit. 


Held, further, that no new scheme of management 
could be framed by the Court such aa would be entire- 
ly free from legal objections, until the parties them- 
selves came to an agreement, IBRAHIM f. ABDOOL 
Canniu, 314,13 0. W N. 26. 


-—-— Pre-emption—tTalab-i- 
mawasibat o first demand-“Talab-i-ishhad or second 
demand—In what words the first domand should be 
expressed — Reference to the first demand in the second. 
It is immaterial in what words the firat demand or 
lalab-i-matwasibat is made, it being suffloiont that the 
words used imply a claim. The words “I am a 
pre-emptor; I have a claim ” are sufficient. 

An express reference to the first demand or talab.¢ 
mavwasibat at the time of making the second demand or 
talab-t-.shhad is necessary ; and where such reference 
ia made it is sufficient although no witnesses are in- 
voked to bear witness to it. Mubarak Husain v. Kanis 
Bano, 24 A. W. N, 201, distinguished. Rujub Ali 
Chopedar v. Chundi Chern Bhadra, 17 ©. 543, (F.B. > 
referred to. LHSANUL Hag. KALLAN, 85; 6 A.L. 
15. 








———- Talak (Divorce)—Absence 

. of wife —Dower—Notice to tife of fact of talak. 
Under the Muhammadan Lawit is not necessary 

for the wife to be present when talak is pronounced, 

but it is necessary forthe purpose of dower that the 
fact of tho pronouncement of tho taluk should come 
to her notice. 

Fureund Hossein v. Janu Bibs, 4 O. 688, and Sarabat 
v. Rabtabat, 80 B 6587, referred to. Fur OHAND Binge 
v. NAWAB ALI Coowpary, 740 ; 18 0. W. N. 184; 9 
O L. J. 105; 860 184. 

——- Wakf property, dealings 
with—High Couit—Ju ee F ” Á 
Tho High Court has jurisdiction under Muhamma- 

dan Law to authorise dealings with ee property. 

Shama Churn Roy v. Abdul Kabeer, 8 0. W N. we 

planet In re WoozaTUNNEssA Binge, “B12; 
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— Wakf—Sunni sect—Oelebra- 
tum sofemilad (birth, of Ali Murtaza barsi ambnat 
(death amavwersaries) of other persos, keeping the 
tagais tn Muharram, repairs of Imambara—Valid 
object3-~Wakf nat ilusory—Burden of poof. 

One Musammat Najiban, a Muhgmmadan of the 
Sunni sect, executed a wakfnama in respect of her 
property for the purposes of celebrating the milad 
(birth) of Ali Murtaza, bare: ammat (death annivers- 
aries) of other persons, feeding the poor and keeping 
the tastas in the month of Aguharram, and for the 
repairs of an Imambara. 

Held, that the wahfnuma was not illusory and that 
there was nn intention oMcreating a substantial wakf 
for pious and charitable purposes and the objects for 
which the wakf was created wore valid. 

Obiter -—If the objects of the wakf were legal and 
tho wakfnama was duly executed, the onus of showing 
that having regard to the value of the property, the 
wakf was merely illugory lay upon the party who 
sought to set aside the endowment. If under the 
wakfnama the mutawallis got no remuneration for 
their services they would be justified in paying for 
the services of a m r of the property. Brea Jan 
v. Kats HUSAIN, 3;6A. L. J. 115; 81 A. 
136. 


Murder. See P, C., s. 802. 


Mutation—Statement of possession at Muta- 
tion proceedings—Abandonment of right. See 
EBTOPPEL 166 


Native Christian—Hindu convert to Ohristi- 
anity—Successwn, rule uf—Freedom of Religion Act 
XXI of 1850 scope of—Punjab Laws Act (IV of 1872), 
88.5 (a), 5 (b), 6B—Suecession Act (X of 1866), ap- 
plicabulaty of —Justice, equity and gopd conscience, test 
for applying. 

The object of Act XXI of 1850 is only to repeal and 
abrogate any law or usage, which inflicts forfeiture of 
rights of property by reason of change of religion or 
loss of caste ; the Act does not lay down any rule of 
law to regulate succession after conversion. 


Beo. 5 (b) of the Punjab Laws Act is inapplicable 
to a case where tho parties are Hindu converts to 
Christianity. z 

In the Punjab, under s, 5 (a) of the Punjab Laws Act, 
custom, if proved, is the first rule of decision irrespec- 


tive of all considerations Of nationality andereligion, 
Dagree v. Pacotts San Jao, 19 B. 788, distingnished. 





But in the absence of any custom, as provided by 


s, 6 (a) of the Punjab Laws Act, the rule of law, ap- 
plicable to the case of Hindu converts to Christianity, 
is as provided for in the Indian Succession Act. 

The test for applying the rule of equity and good 
conscience to regulate succession in the case of a con- 
vert ig to ascertain the course of conduct and the 
usege adhered to since conversion. 


Abraham v. Abraham, 1 W. R. 1(P.0.); 9M. TAL 


195, referred to. 

Where a Hindu convert to Ohristianity and his 
family had, since conversion, severed all connection 
with Hindu society and in matters relating to social 
intercourse, marriages and similar usages, aban. 
doned, all caste distgnction and had thgroughly identi- 
fled themselves with the members of the religion of 
their adoption, and there was no proof of, custom 


under s. 6 (a) of tho Punjab Laws Act: Held, that tho z 
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rule of inheritance as prescribed by the Indian Succes- 
sions Act was applicable to thesparties. RajeBahadur 
v. Bishen Dayal, 4°A. 348, distinguished. èe ° 


Obiter dictum: The Indian Succession Act does not 


affect the rights of ap paroên6rahip as between those 
to whom it appligs. Ghosal v. Ghosal, 31 B. 25, relied 
upon. MUKERJI v., ATFRED, 697 ; 36 P. B. 1909. 


Negligence—Culpable, defined 8I4 
Ship.owner-—Negligence clause 
inserted wm bul of lading—Constuction——Eaemption 
from liability not st%ulated ewpressly—-Burden of 
proof—Public policy—-Carrier’s power to exempt 
himself from liability by Contract—Indian Legislative 

_ Act to be followed in sumildr cases in preference to 

English Common Law-—Contract Act (1X of 1872), 

88. 23, 148 § 1651—Common Carries Act (HIT of 

1865), 8. 8—OCommon Carrier. 

“A. cargo of rice was carried from Rangoon to Tuti- 
corn. At the latter place it began to rain when the 
boats, in which the rice bags were landed, ware between 
the ship and the shore. The bags were placed on the 
foreshore, where they were damaged, with the result 
that under the orders of the Municipal authorities 
they were destroyed as unfit for human consumption. 
In a suit for damages the defendant company con- 
tended that they were exempted from hability by 
the terms of the bill of lading for “accidents, loss 
or damage from any act, neglect or default whatso- 
ever of the pilot, master or mariners or other servants 
of the Company.” They also relied upon the follow- 
ing passage appearing at the foot of the bill of lading: 
“Tn all cages and under all circumstances the liability 
of the Company shall absolutely cease when the goods 
are free of the ship’s tackle and thereupon the goods 
shall be at the, risk for all purposes and in every re- 
spect of the shipper or consignee”: 

Held, per White, C. J, and Sankaran Nair, J. 
(Wallis, J. dissenting), that the defendants were not 
protected from liability by the terms and conditions 
contained in the bill of lading. 

Per White, C. J.” 
| (1) The general provisions in the bill of lading as 
to terms and conditions which purported to exempt the 
defendants from liability did not refer only to the neg- 
lect or default of the defendants’ servants. Baerselman 

°y. Bailey, (1895) 2 Q. B. 301; 64 L. J. Q. B. 707; 48 
W. R. 593; 57 L. T. 701; 6 Asp. M. O. 207, referred to. 
a (2) The worda “in all cases and under all ciroum- 
stances” in*the bill of lading are no doubt as wide and 
as general as possible, but the re-iterated use of gener- 
al words does not exolude the application of the 
special canons of construction which a long course of 
judicial decisions has held applicable to the construo- 
tion of contracts which purport to relieve a carrier 
from liability from negligence. British India Steam 
Navigation Company v. Ratansi, 22 B., 184, referred to. 

(8) The principle ia that an exception in general 
words, not expressly relating to neghgence even 
though the words are wide enough to include losa by 
thegnegligence or default of the carrier’s servants, 
must bo construed as limiting the liability of the 
carrier as assurer and not as relieving him from the 
duty of exercising reasonable skill and care, and that 

if the carrier wishes to exempt himself from liability 
for the negligence.of hia servants, he must insert in 
his contret something equivalent to a negligence 
clause, thagis, a provision which in express terms 
exempts a carrier from liability for the negligence 
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of his strvants. Price g Co. v Union Inghterage Com- 
pany, #1903) 1 K. B. 350, atp. 754; 72 L. J. K. B. 874; 
61 W. B. 477; 88 L T. 428; 19 T L. R, 328; 8 Com. 
Oas. 156; 9 Asp. M. O 898; (1904) 1 K. B 412; 73 L. 
J. K. B. 222; 52 W. R.825; 89 L. T. 731; 20 T. L. R. 
177 ; 9 Com. Cas. 120, James Ngson & Sons, Limited 
v, Nelson Line (Liverpool) Limited, (1907) 1K. B. 769; 
78 L. J. K. B 411, 96 L. T. 402; 28 T. L. R. 802; 12 
Oom. Cas 210; 10 Asp. M. O. 890; (1908) A. O. 16; 77 
L. J. K. B. 82; 97 L T. 812; I3 M. O 104; 24 T. L. R. 
114, at p%20 , The Pearburoor, (1904), p 286, relied upon 
Taubman v. The Pacific Steam Navigation Company, 
(1872) 26 L. T. 704, doubted. i 

(4) Phe bill of lading in the present caso is not 
ambiguous, but that portion of it which deals with 
the liabihty of the defendants at the particular stage 
of the adventure when the negligence occurred, is not 
express with reference to the question of negligence. 
And as the question of the liability of the defendants 
during this partioular stage of the adventure mustb e 
governed by the special conditions with reference 
thereto, the defendants are not protected. Itathone 
Brothers § Co., v. D. MacIver Sons & Oo., (1908) 3 
K. B. 378,72 L. J. K. B. 708; 89 L T. 878; 63 W. R. 
63; 8 Com. Cas. 303, 9 Asp M. C. 467, followed. 

(5) The law of the United States of America for- 
bids a carrier, on grounds of public policy, to exempt 
himself by contract from liability for negligence, 
whilst the law of England does not; and on questions 
of this character Courts in India otight to follow the 
law of England. ` h 

Per Sankaran Nair, J.— 

(A) assuming that a ship-owner—common carrier— 
in India can enter into a contract of exemption and 
that such contract is not opposed to the Indian Law 
of Bailments - 

(1) The defendants are prima facie liable for the 
negligence of their servants. They have to make out 
their exomption from liability, and that can only be 
made, if at all, by showing, that the plaintiffs agreed to 
discharge them fromit. It isnotenough to use words 
which were intended by them for that purpose or which 
would ordinarily be regarded as exempting them. The 
cargo-owner knows that the law makes the Company 
liable and he must, therefore, be told in clear and plain 
language and in explicit terms that they do not hold 
themselves liable to him for their servants’ negligence, 
to make up his mind whether under such circumstances 
he would ship his cargo or not. It mustnot be left to 
inference. Unless his attention is drawn to it, he is 
not to be presumed to discharge the ship-owner. 

(2) In the present case the neghgence clause in the 
body of the bill of lading does not operate after the 
goods leave the ship’s tackle, and tho clause or condi-. 
tion inserted later in the bill does not refer to negli- 
gence. Therofore, the defendants are liable. 

(8) Section 148 of the Indian Contract Aot includes 
pailment for carriage (see The Irrawaddy Floinla Com. 
pany v Bugwandas, 18 C. 620, at p 627; L. R. 18 I. A. 
121; Mackillican v. The Campagnie Des Messageries 
Maritime De France, 60 227; Kuverjt Tulsidas v. 
The Great Indian Peninsula Rarlway Oompany, 8 B. 
109). Therefore, a ship-owner is bound, under section, 
151 of the Contract Act, to take as much care of the” 
goods as a man of ordinary prudence would under 
similar circumstances, and his liability cannot be re- 
duced by contract below the limit prescribed by the 
section, The Contract Act sweeps away all, distinc. 
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tions betwoen the glogrees of caro require of the 
batlees, under it the care to be okgrcised ia the same in 
all cases, and while a common carrier may exempt 
humself for the liability of an insurer by contraét ho 
cannot exempt himself from tye liability of an ordi- 
nary carrier imposed by section 151 of the Indian 

Oontract Act. 

+ (B) (2) It is now settled beyond doubt that the 
liability of a ship-owner is the same as that of a com- 
mon carrier. Moothora Kant Shiw v. The Indian 
General Steam Navigation Company, 10 C 108, Liver 
Alkili Company v. Johnson, L.R 9 Ex 888, N ugent 
Y. Smith, 1 C.P.D. 19 and 428, referred to. 

. (2) Though an Act may be inapplicable, it ought to 
be followed as a rule of justice, equity and gool con- 
Science in cases similar to those dealt with by the 
legislature in the absence of my circumstances to the 
contrary. Therefore, the principle embodyd in seo- 
tion 8 of the Common Carriers Act, III of 1865, that a 
common carrier cannot exempt himself from Jiahhty 
for the negligence of his agents or servants, should be 
followed in the case of ship-owners, and the rulo of 
English common law which 18 opposed to the princi- 
ple followed and acted upon by the Indian Logisla- 
ture ought not to be followed. 

_ (8) As an exemption clause 18 clearly against the in- 
terests of the mercantile community and is not necos- 
sary in the interests of ship-owners, it would be against 
public policy to enforce such a clause in India to the 
conditions of which itis utterly unsuited, 


Per Wallis, J.— 

(1) It cannot be held that contracts cxempting a 
carrier from liability for the negligence of his servants 
are void as opposed to publio policy. The law of 
England does not forbid such contracts, and so far as 
the general question goes this is the law which has 
been received and. applied by the Indian Courts. 
Jellicoe v, The British, India Steam Navigation Com- 
pany, 10 C. 489 and Haji Ismail Bart v. The Company 
of the Messugeries of Maritimes of France, 28 M. 400, 
referred to. 

. (2) In the present case reading the exception with 
the condition inthe bill of lading the cloar intention of 


the parties was to confer upon the carrier, aa regards’ 


the particular stage at which the damage occurred, a 
larger degree of exemption than ‘he had stipulated for 
generally as regards the whole adventure in the ex. 
ception. To read such general words of exemption 
as imposing upon ship-owner, as regards this stago, a 
liability for negligence against which he had already 
stipulated generally would be not so much interpret- 
ing as altermg the contract. 
read with context are clear and the carriers are suffi- 
ciontly protected. ‘To hold that the general words of 
exemption have the effect of imposing upon the ‘car- 
riors a liability for negligence would be carrying the 
doctrine of artificial construction further than 16 has 


ever yet been carried, and further than it ought to be 


carried. 

(8) There is no canon of construction by which 
the rigour of interpretation in some commercial 
documents must be proportioned to the importance 
of the stipulation to be construed. There 18 only 
one standard of construction, except where words 
have acquired a special conventional meaning, namely, 
what do the words mean on a fair reading having 
regard to the whole document? Nelson Line (Laver. 
pool) Limited y. James Nelson & Sons, Limited, (1908) 
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A. 0. 16, at p. 20, followed. Mamaman RAVUTHER vV. 
Brrrisg pou Sriram Navigation Co, LD., 977, 32 
M. 95,04 M,L. T 110;°18 M, L J. 497a 
Negotiable Instrument—Tål-—Frged 
endorsement —Negotiable Ins‘ruments Agt (XXVI cf 

1881), ss. 9,46, 68—Hulder ın due coursee—Onus 8 of 

proof whether endorsement genwime. 9 

A. person cannot claim title to a negotiable inatra- 
ment through a forged endorsement which ia a nulli-- 
ty, and it must be taken as if no such endorsement 
was on the instrument. 

Hunsraj v. Ruttonji, 24 4 65, followed; and 
Chandra Kali v. Chapman, 82 C. 799, dissonted from. 

When once the plaintif, the lawful ownor of certain 
negotiable instruments, establishes that another’ per- 
son obtained possession of them by means. of an of- 
fence or fraud, and the defendant is now in posses- 
sion of them, the onus of proving that the defendant 
became the holder in due course lies oy the defend- 
ant. BANKU BEHARI Sixpar V. BEORETARY or BTATE 
FOR INDIA, 929 ; 36 0. 239. 

———Instruments Act (XXVI of 

188 1), 55. 9,46, 58—Negotiable Instrument 

-~Title--Forged endrosement—Holder in due 

course~——Onus of proof whether endrosement genuine. 

See NEGOTIABLE INSTRUMENT 
mmaa S. 46, Seen. 9 Surra 929 

—— S. 53—Tranafer of pro-note— 
< Rights of transferee without consideration. 

A. transferoe of a pro-note, which recites payment 
to a person or his order and ‘which was executed for 
consideration, can maintam an action against the exe, 
cutant of the pro-note even though he paid no con: 
sideration for the transfer. VINDAMURI GURAMMA v. 
KaMALLA Basavupv, 621; 6 M. L. T. 300, 

5.58. Sees 9 Supra 929 
N. W. P. Land Revenue Act (XIX of 

1873), 5S. 132, 24]—U. P. Land Revenue Act 

(III of 1901, Local) s. 223: (k)-—Partition—Leclara- 

fory suit regarding property wcluded in defendants” 

meahal—Jurisdection of Civil und Revenue Courts. 

Plaintiff sued for a declaration of his right toa 
half share of a certain grove, upon the allegations that 
plaintiff hada half share in the grove, that the de- 
fondants had no right thereto and that the grove was 
improperly allotted to the defendants’ mahal at, 
partition. 

Held, that the suit fell within the prohibition of 
section 233 (k) of the Land Revenue Act of 1901 and, 
was, therefore, not cognizable by a ONil Court. 
Kishen Prasad v, Kadher Mal, 1900, A. W. N. p. 6 
distinguished. JAGAN NATE. A TIRBENI SAHAI 69 
Bl A. 41; 1008 A, W. N. 27 

Rent Act (Local, XII of fee 

—Propristary tile—Decision of Revenue Court— 

Subsequent suit in Ores Court—Res judicata. 

The decision of a Revenue Court under the Rent 
Aot XII of 1881 ona question of proprietary title 
does not operate as res gudictta in a Civil Court. 

















Gowrr v. MUNDI SINGH. 517 





S. 9—Agra Tenancy Act (Leacl, 
II of 1991), s8. 22, 32 (2)—Occupancy holding— 
Succession—Muhammadan widow entitled to an 
absolute estate—Right of her heir to succeed—Sun 
for declaration of riyht to shase +A occupancy e 
holding—Juris@iction of Civil Gourt. ° 
A suit for declaration of right toa sare of an 

occupancy holding and for joint possesston thereof 

is not barred by the provisions of gB, 82 (2) of the Agga 
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Tenancy Act. That section prohibits only, the actual 
division®f the holding or distrihytion of tho erent 
thereof. . œ . . 

There ia nothing in the Rent Act 0f 1881 or the 
Tenancy Act of #901 to prevent a woman becoming 
an occupancy tenant gf agricultural land 

A Muhammadan widow, succeeding to an occupancy 
holding, acquires an absolute estate, and on her 
death, the persons to succecd are her hoirs and not 
tho heirs of hor decoased husband, 

Tkram-ud-din v, Irshad qdli, Sel. Doo. Board of 
Revenue, No. 2 of 1905, approved. AYUB Ant KEAN 
v. MAsHta, Arr Kaan, 593; 31 A. SL; 1903 
A. W. N. 281; 5 A L. J. 789. 6 
——— Tenancy Act (Local, No. II 

of 1901), ss. 4 (5), 32 (2)— Tenan’ — 

Rent fres grant— Molding — Sulb for partition of 

rant free grant—Jurtsdiction of Creil Cour’, 
` A tenant, as defined in s. 4 (5) of the Agra Tonanoy 
Aot, does not include a rent free grantee. Consequent- 
ly 6 rent free grant is not a holding, within the 
meaning of a. 82. 

“A suit for partition of land alleged to bo rent free 
is not excluded from the jurisdiction of a Civil Court. 
Abdul Karim v. Ramzan, 1908 A. W. N., p. 197, fol- 
lowed. Bacan Man v. AMAKHAN Lat, 705; 31 A. 
49; 1008 A, W. N. 279; 5 A L. J. 7b. 
: SS. 20, 22—Holding not 
transferable Widows mterest limited. 

Obiter dicta :—Under section 22 of the N. W. P. Te- 
nanoy Act, IT of 1901, a widow takes an estate only 
until her death or remarriago. Under section 20 of 
the same Act the interest of an ex-proprietary tenant, 
occupancy tenant or non-occupancy tenant cannot be 
transferred in execution of a Civil or Revenue Court 
decree. The words ‘ not transferable’ in section 20 of 
the Act refer to a sale in execution of a decree. 
LACEHAI NARAIN v. SHam BUNDAR LAL 116 
— 8., 20—Eaproprietary rights— 

Agreement to relinquish, not valid, 

e Where at the time of gale of a Zamindari property 
the vendors agreed to relinquish their exproprictary 
rights in the str land m favour of the purchaser: Held, 
that such an agreement was an agreement to transfer 
their exproprietary rights and could not be enforced 
$n Any Civil or Revenue Court. RacHuBans BAHAI 
Lau t. BIRINANDAN Lan, 731 ; 6 A. L.J. 477. 

S. 22. See N. W. P. Rent oe 


89 . 593 
ss. 31 (2) 57 (d), 64 
(1) (a), 177, 179, 195, 199—Cccupancy 
tenant sub-letting his tenancy +n contravention of 
the provisions of the Act—Ejectment suit by land- 
holder—Jurisdictton of Civil or Revenue Couris— 
Plea of right to sub-let, whether amounts to denial of 
` proprietary title, 

An occupancy tenant gub-lot his land permanently 
for building purposes. The land-holder sued the 
tenant and sub-lessees for ejectment on two grounds: 
that the tenant had no power to sub-let the land in 
suit; that the construction of houses by the sub-lessoes 
was detrimental to the land and inconsistent with the 
purppse for which it was let. The tenant pleaded 
thaj under a custom prevailing in the locahty he 
had a right toesub-let,his holding. Helg, (1) that the 
snit was one ‘under section 31 (2), being a suit in 
whioh the land,holder sued for the ejectment of the 
tenant and his sub-leagees on the ground mentioned 
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in clause (q) of section 57. It was not a snit for 
ejectment, of tenant on ethe ground of the com- 
mission of a breach of condition by a sub-lessee 
or on theeground of any act dono or omission made 
by such lessoo, as mentioned in section 64 (1) (a); 


(2) that the plea of a power af sub-letting undor 
a local custom did not amount to a denial of tenancy 
or to clarming a proprietary right in the land within 
tho meaning of section 199 of the Act; 


(3) that tip Revenue Courts only had jurisdiction 
to entertain the suit on an appeal arising there from. 
Cer Das v. NABI Baxuon, 161; 6 A. L. J. 93; 


amma aana §. 32 (2). See N. W. P. 
Rent Act, 8. 9 593 


sr S. B2—Occuparcy holding— 
Suit fr decParationr of his thare by ore co-sharer, 
whether maintainable. ’ 


A co-sharer in an agricultural holdmg is not 
barred by tho provisions of section 82 of the Ten- 
ancy Act from maintaining a suit fora declaration 
of his rights in the holding. Ashiq Musain v. Ashgani 
Begam, 30 A. 90, Ayuh Al Khan v. hashuy Ali, 
Khan, 1908 A. W. N. 281; 31 A. 561; 1909 1 Ind. Cas, 
593 (ante), roferred to; slchhey Laly. Junki Prasad 
29 A. 66, noticed. 


Sechon 32 (1) does not preclude the co-sharorsin a 








. holding from dividing the holding or making a distri- 


bution of its rent amongst thomselyes, It merely 
declares that such division or distribution shall not bo 
binding on the land-holder unless it is made with 
his consent. NAJIBULLA v. Guisuse Kuan, 594; 
6 A. L. J, 843. 








S. 4 I-—-Enhancement 
—Correction of jama-bandi as to rent. 
A Zamindar can obtain an onhancement of rent only 
in accordance with the provisions of section 41 of the 
Tenancy Act, which provides that the rent of on 


of rent 


-occupancy tenant should be liable to enhancement 


only (i) by a registered instrument, and (ii) by a decree 
or order of a Revenue Court. An order to correct the 
jama-bandi is not anyorder within the meaning of the 
section, Tho decree or order referred to in the section 
is the decree or order mado by a Revenue Gourt on 
land-holder’s application for enhancement of rent 
GANESA Baxsy SINGH v, Mata Din 70 
aan masse Sa §6—Ejectment—Verba 

denial of landholder’s title by tenants, See Speciric 

RELIEF AOT, 8. 49 665 
—_—_—~ - S. IO | —Remission of revenue 

--Thikadar’s liability to pay rent for the remission 








poriod on arrears of rent—Intereat. See ©. P, O. 
(1908), s. 11 529 
ss. 177, 196, 197— 


Question of jurtadiction decided bya Revenue Court 
Appeal—Dtstriot Judges power to decide the cuac on 
merits although suit had been instituted in a wiong 
Court. 


` A suit cognizable by a Civil Court was filed in 5 
Revenue Oourt which decided a question of jurisdic- 
tion raised before it: Held, that an appeal lay to the 
District Judge, who actmg under section 196 or 197 of 
the Agra Tonancy Act could docide the case on merits, 
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although the Obnrt in whigh the suit had “been insti- 
tuted was a Court which had no jurisdiction to the 
suit. Ganga BAHAI Vv, Rar KUNWAR ` 2 
c S, 201 (3)—Prbsumption— 

Proprietary title decided®by Oivil Court—Entry m 

the Khewat na in accordance with the decreas- 

Subsequent suit for profits in Rerenue Court—Zre. 

corded co-sharer, 

The plaintiff sued in a Revenne Court for profits 
of her share as recorded in the Khewat, There 
was a Civil Court decision entitlng thd plaintiff to 
a less share than what was recorded in the Revenue 
papers, but owing to some error the entry in the 
Khewat had not been corrected accordyag to the 
decree: Held, that in view of the fact that the 
extent of the plaintiff's proprietary rights had been 
decided by a Oivil Comt of competent jurisdiction, 
there was nothing left for the Revenue Oourt to 
presume. The question of presumption under sec- 
tion 201 clause 3, af Act If of 1901 under the 
circumstances did not arise. GOBINDI v. SAHEB Raw, 
885 ; 31 A. 257; 6 A. L J. 188. 


—— m S. 201 (3)—Presumption— 
Surt for profits—Proprietary title decided by Cik 
Court—Revenue Court bound to accept Criil Courts 
decree—Khowat not cor ected according to decree. 
The plaint brought a suit for profits m a 

Revenue Court. The defendant pleaded that the 

plaintiff was not entitled to profits of certam plots 

which hed wrongly been included in his patts. 

Pending this suit the defendant obtained a 

declaration of Ins title in respect of those plots 

from the Civil Court. The District Judge held that the 

Revenue Court was not bound to regard the decree 

until the defendant had got the village records alter- 

ed according to it. 


Held, that when, aa between the parties to the 
revenue suit, a Civil Court of competent jurisdiction 
had decided the title to the property, the Revenue 
Court was not competent to ignore that decision, and 
that no question of presumption under section 201 (8) 
‘of Act TI of 1901, arose in such acaso, 

Dil Kunwar v. Udai Ram, 29 A. 148; Dhanka 
v. Umrao Singh, 80 A. 68; Banuari Lal v. Nadar, 
29 A. 158, referred to. BHAWANI Since r. DILAWAR 
Kuan, 886;6A L, J. 146; 81 A, 258. 


Notice—tTransfer of case after examination of 
prosecution witnesses——Notice necessary to accused 
before transfer. See Cz. P. O., 8 628 9 

of appeal to accused against an ordor direct- 
ing complainant to pay compensation. See Cr. P.O, 
8, 250 79 

—_—— service of—Respondent in England. See 
PRACTICE 158 

Cancellation of permanent lease and possession, 
sutt for—Nottce to qutt not necessary to be given to 
defendant before surt. i 
Where the plaintiff sued for the recovery of khas 

possession after cancellation of 8 permanent lease 

granted by the manager of tho plaintiff's estate under 
the Chota Nagpur Encoumbered Estates Aot, on the 
ground that it was obtained by the lessee by frandu- 
lont misrepresentation : Held, thatthe plaintiff was not 
bound to give the defendant, the lessee, any notice to 
uit before the institution of the suit. President and 
nors of Magdalen Hospital v. Knotts, L. B. 4 App. 

Qag. 824, Doe. d. Rigga v, Bell, § T.R.471;2 R. B 
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642 and Chatan Singh v. Badhari Monim, 59. L. J. 

64 “referred to. © X 
Jar#ndras Nurain v. T. D. Murat, 18 O. 40; Suijad 

dhamed v. Ganga Charan, 9 C. W. N. 460; and Lala 

Majlis Buhar v. Musammut Narain Bilin, 7 0. W.N. 

90, distinguished. MATHEWSON v. SRI Ram KANAI 

Bing, 626; 9 0. L. J. 523. 

Nuisance from somke—Measure of damages for 
past injury—Permanent injury—Injury to reversion 
in case of premises occupied by tenants—Sugges- 
tions as to manner of ating nuisance no part of 
Court’s duty—Power to sue. See Insunotion 958 

Objection by mortgagee in possession—Objection 
allowed but prop8rty sold subject to ie a 
Order irregular, See O. P. O., 8. 278 06 

Occupancy holding, transfer of—Suit for 
ejectmont against transferee. See BENGAL TENANCY 
Act, s. 50 ol. (2) 112 


seen ~ transferability of —Question aris» 
ing in suit between strangers—Riva! claimants—Title, 
superiority of. 

In cases between rival claimants of holdings, na- 
ther of whom is either the landlord or the original 
tenant, the question of transferability of the holding 
does not arise, and the one who would have the best 
title, if the holding were transferable, is entitled to suc- 
ceed. Basarat Mandal v. Sabulla Mandi, 2 O. W. N. 
colxxix, Ambica Nath Acharjee v. Aditya Nath Mostra, 
60. W. N. 624 and Ayenuddin Nasya v. Srish Chander 
Banerjee, 11 C. W. N. 78, followed. 

Bhiram Ali v. Gopi Kanth, 24 O. 855, Durga Churn 
v. Kali Prosonna, 8 O. W. N. 536 and Ssta Nath y. Atma- 
ram, 4 O W. N. 671, distinguished. SAMIRUDDIN 
MUNSII v. BENGA BHAIKH 114 
Death of ratyat without heirs— 
Landlord takes free from encumbrance. See BEN- 
GAL TENANCY Act, 8. 22 155 
Succession—Muhamntdan widow : 
entitled to an absolute estate—Right of her heir to 
succeed. See N. W. P. RENT Act, 8- 9 593. 

Suit for declaration of his share 
by one co-sharer, whether maintainable, See AGRA 
TENANOY Act, 8. 32 594 
rights, alienation of, successfully* 
challenged by landlord—Reversioner’s right to gong 
test such alienation—Gift to daughter’s son, validity 
of—-Burden of proof. See Custom—ALIENATION 

















ma Tenant—Determination of occupancy 
righ’s by temporary absence. ‘ 
A. temporary absence of an occupancy tenant from 
his village owing to famine does not determine his 
occupancy rights. GANESH BAKSH SINGH 4. Mara 


Din 
Sub-letting his tenancy in con- 
travention of the provisions of law—Hjectment 
suit by land-holder—Jurisdiction of Civil or Revenue 
Court. See N. W. P. Tenancy Act, s. 31 (2) 161 
en, See LANDLORD AND TENANT. 
Order not appealed against is final—Sulmequent 
order in consistent with the first cannot be passed, 
See AUCTION-PURCHABER I 
Absolute for sale ig a decree.® See 
TRANSFER OF PROPERTY Act, s. 88 
för sale can be passed Gp default in 
an instalment-decree passed by consent in mort- 
gage suit. See TRANSFER or Property Act, s. 88 
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Oudh Laws Act (XVIII Qf 1876), 88. 7, 
8, 9—Pre-emption—" Village community,” meaning 
of Existence of inhabited site unnecessary—Scope of 
sections 7, B— Test for judging whether certai fund 
is situate within a town or not—Naturg of the right 
of pre-emption, 

Per Piggott, 4. J. O.—A “ village community ” under 
the Oudh Laws Acteconsists of the whole body of per- 
aons possessing rights as proprietors, under-proprietors 
or heritable lessees in village lands. The exclusion 
laid down in section 8 of the Act must be applied to 
the situation of the lands, and not to the residence of 
the said community, 6 

Per Chamier, J. O.—-The membership of a “ village 
community” has nothing to do with residence within the 


limits of the village. The persos who have an interest, 


in the village ostate whether as proprietors or under- 
proprietors, are the members of the “village com- 
munity.” 

Por Evans, A. J. O.—Tho question whether any par- 
ticular piece of land is situated within a ‘town’ or not 
depends on whether it ia part of an urban area or not, 
and it isa question of faot which has nothing to do 

6 with the contingency of its being included within the 
limits of a municipality for administrative purposes. 

The word “village community” contemplates a 
nuclens of persons forming what is usually called a 


village and residing on the land for which tho right of ` 


pre-emption is claimed. 

The right of pre-emption is a very weak right and 
one of a special character. The exercise of the right is 
opposed to public interest. Therefore, no Court should 
extend the right unless it is absolutely clear that it has 
been secured by Statute in favour of the preemptor. 

The sections 7 and 8 of the Oudh Laws Act are not 
exhaustive and casea may arise where there is land 
which does not come within the boundaries of a town 
or a village community. 

Jankı Pershad v. Saheb-un-Nisa, 7 0. 0.74; Na- 
rendra Bahadur Singh v. Balkaran Singh, 10. 0. 275; 
Rahim-ud-din v. Rewal, 30 C.635, 66 P.R. 1903,(P. 0.) ; 


Drigbyas Singh v. Court of Wards, Ramnagar Estate” 


and Ram Rup, 6 O. C. 266, referred to. RAM Dayan v. 
CHAUDERI MUHAMMAD ABDUL Bastt, 7; 120. C. 1. 
g. 8. See Oupa Laws Act 


8. 7 7 


S. 9. See Ouna Laws Act 
8.7 


Rent Act (XVII of 1886), s. 108, 
© cl, (15)-—Sutt for profits— Whether plaintif should 
be recorded as co-sharer during the whole period 

«covered by suit. 

In a suit for profits under clause (15) of 8. 108 of 
the Rent Act it is not necessary that the plaintiff 
should have been recorded as a oo-sharer during the 

*whole period to which the suit relates. It would be 
sufficient if his name was recorded when the suit was 
instituted. BALGOVIND v. GAJADHAR, IT; 12 0.0.18. 
PardanashiIn woman. Se Purdanashin 











woman, 
Parsi Religion, history and tenets of. See 
ZÖROASTRIAN RELIGION 834 
Parties, necessary, in a suit for sale of mo d 
property. See TRANSFER OF PROPERTY Act, 8. 85 53 
2 Joinder of necessary, in a suit on mortgage 
See TRAYBFER OF PROPERTY ACT, g 85 
Smit for possession of land alienated by the 
same n to different aliences—Joinder of all 
aliongea at defendants. See O, P.C, e 28 120 
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————-Prior mortgagee-Buit by” subsequent mort- 
gages, ° See TRaNs¥ER oF PROPERTY Act, 8.85 139 
on-joinder off does not affect jarisdistion. 
See JURISDICTION 149 
me OE Mitukshara family—Mortgage-decree 
against father—S8on borf after decree should be made 
party in execution proceedingse See O. P. O., e na 
Secretary of State, whether necessary party or 
not—Sxit fur declaration of title and possession of pro. 
perty sold under certificate for public demand—Public 

Demand? Recovery Act (1 B. C. of 1898). 

Where a certificate was issued under the Public De- 
mands Recovery Act against a person, who, according 
to the pleintiff, was not the rightful owner, and the 
plaintiff sued for declaration of his title to property 
sold under the certificate : 


” Held, that ġhe real object of the suit ia not to set 
aside the sale, but to obtain a declaration that the 
sale has not affected the title of the plaintiff, and that, 
therefore, the Secretary of State is not a necessary 
party to the suit, 

Gobinda Chandra Shaha v. Hemanta Kumari, 8 O, 
W. N. 657, distinguished. GOBIND PROSAD t. BABIR-UD-" 
DIN 313 
—-Buit by Muhammadans against an incorporat-- 

ed society of Muhammadans for a declaration of 

right to worship ina mosque—Orown not neces 

party. See MUHAMMADAN Law—Mosque 314 
~ma E under g. 283, 0. P. O.—Necessary parties. 

Bes. ©. P. C , 8. 283 428 
~N for dobt due to Joint Hindu family— 

Effect of not joining a co-parcener at the time of 

institution of the suit. See LIMITATION Act, 8. 22 








~ POWer of appellate Court to add a respondent 
after expiry of period for appeal. See O. P. C.,s. 559 


SL for session—Astignee pendente lite 
should not be joined. i j . : 
In aguit for possession of land, an assignee of the 

land pendente lite should-not be joined ab a party, as 

he would be bound by the decree in the suit, METHEW- 

son v, Shi Raw Kanar Bwen, 626; 90. L. J. 528, 


Partition, suit for—Lands held jointly by plaintiff’ 
and defendanie—No necessity for sacluding lands’ 
jointly held by plaintiff, defendants and other persons. 
A plaintiff is entitled to bring a suit for partition of 

the lands held jointly, in their entirety, by himself and: 

the defendants ; and he need not include in that suit 
lands held by him jointly with the defendants and. 
other persons. JOGENDRA CHANDRBA V. SRISH TEMA 

Sutt for declaration that Collector had no 

jurisdiction to partstion—Estates Partition Act (VII 

B. C. of 1876), ss. 12, 24, 26, 81, 149—Hstates Parti. 

tron Act (B. O. V of 1897), 8. 2cl. (c)—Lsmitation 

Act (XV of 1877), sch, II, art, 14—Jurisdsction, order 

without nullity, 

Where partition proceedings were commenced be- 
fore the QOollector in 1884 and an order under sec, 68 
of Act VIII (B. 0.) of 1876, was made before 1897 :° 
Held, that all subaequent proceedings for partition 
must be carried on under that Act as if Act V (B. 0.) 
of 1897 had not been passed. 

Therefore, the question of the maintainability of a, 
suit for a declaration that the properties were private. 


X -` Ld 
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ly partitioned and, eould nêt be partitioned by the. 
ollector ought ta, be determined with reference to 

Aob VIN (B. C.) of 1876. °, 5 . 

JA decision of the Revenue authorities ugon the 

question of the reality of an alleged private ‘partition 

is not conclusive between the parties and the Oivi 

Oourt has jurisdictio to set it aside. 


' From secs. 24 and 26 of Act VIII (B. O.) of 1876,” 


it is clear that a title suit is not barred during the 
partition proceedings, but that the decree of the Oivil 
Court is to be subject to the result of thoag proceed- 
ings. 

: An order made without jari ohon is a nullity and 
need not be set aside, Lalvo Singh v. Parra harder, 
24 0, 149, Raj Chandra v. Fasiyuddin, 32 O. 716, and 
Alimuddin v. Ishan Chandra, 88 0. 698, followed. 
Parlati Nath v. Rajmohun, 29 C. 967, distinguished, 


Therefore, if it is established that there was a private 
partition, the order of the Collector was without 
jurisdiction in view of sec. 12 of Act VIII of 1876, 
and a suit to have such order set aside will not be 
. barred under art. 14 of the Limitation Act of 1877, 
ANANDA Kisyorn Onowpary v. DANI THAKURANI 


549 


aaa mr Compromizse——Agreement tor main joint, 
effect of, on subsequent applications for partition~—Co- 

eharer’s right to partition. k 
> In the course of certain partition proceedings, the 
parties entered into a compromise to the effect that 
the share of the applicant should alone be partitioned, 
and that the shares of the non-applicants should remain 
joint. Subsequently after the close of those proceed- 
inga, one of the latter made an application for the 
partition of his share but it was rejected by the 
Assistant Collector on the ground that it was barred 
by the terms of the compromise entered into in 
the previous suit s- 

Lild, that the compromise applied only to the 
proceedings then pending; it might debar the peti- 
tioner from obtaining partition of his share in the 
cgurse of the proceedings during which it was enter- 
ed into; but it could in no way prevent the petitioner 
from instituting a fresh application for the separation 
of his share, and the partition of the property remain- 
ing joint. 

The right of a co-owner to have partition of hia 
share is incident to the right of ownership, and an 
agreement not to partition for an indefinite period 
would be contrary to that right, and, therefore, not 
enforceable. CHANDAR SHEKHAR V. KUNDAN Lat, 
554; 31 A. 8; (1908) A. W. N. 259; 6 A, In J. 672, 


Suit for share of tmmoteable property—Com- 
petency of Courts to pass money decree in lieu of share 
-Partson Act (IV of 1893). 

* Independently of the provisions of the Partition Act, 
18938, a Court is not justified in passmg a mere money 
decree in lien of possession by partition as claimed in 
the plaint. Ashanullah v, Kali Kinkur, 10 C 676, not 
applied. MUKERJI v. ALrRED, 697; 36 P. R. 1409. 
~ _Evidence—Joint Hindu family—Share en- 

tered in Record of Rights—Alienation by one mem- 

ı ber without family necessity—Innocent purchaser— 

Equities in favour of alienee. See Evipzxce 899 


Act. : Fee Partition 697 
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Partnership—8uti by partner for his share of 
delt due to Partnership—Debtor pleading discharge 
by other pgriners—Fraudulent discharge Whether 
sujt guaintainable—Contract Act (IX of 1872), 6. 45. 
Printif and defendants Nos. 2 to 4 were partners 

to whom a dobt was due by lst defendant. Plaintiff 

sued defendants for his share of the said partnership 
debt, alleging that the discharge ee by defend- 
ants Nos. 2 to 4 to the Ist defendant of the said 
debt was false, fraudulent and collusive. The 

Courta found that the discharge was frandulent 

as alleged. E 
Held, that under the a Mpg it was open to 

one partner to sue for his share of the debt due to the’ 

partnership, making his oo-parimers party defendants. 
Per Abdur Rahim, Jg—No doubt the general rule’ . 

is that one partner can give a valid discharge of a” 

debt due to his partnership, but that rule has no 

application, if the discharge so given is in frand of 
the aggrieved partner and is the result of collusion’ 
between the partner giving the discharge and the 

debtor, ` 4 
Piercy v. Fynney, L. R. 12 Wg, 69 at p. 74, relied on, 

Bishan Dial v. Manns Rama, 1 A. 297; Khadir Moideen 

v. Ram Naik, 17 M, 12, not applied, VEERASAWMI 

Naicker v. IBBAMSA ROWTHER, ZOO; 6 M. L. Ty 

200; 19 M. L. J. 221. 


~~ Covenant by one partner tw deliver to the 
other all cheques received du'y endorsed—Failure to 
y with covenant-—Suit-for srecifie performance, 

whether mamlamnable—Partial account, when con a 

Court order—Pleadings. 

Where the plaintiff supplied all funds to carry on a 
partnership business and the defendant was bonad 
by the terms of the partnership deed to hand over to 
plaintiff all cheques, he received, duly endorsed, with- 
out reference to the partnership account, but he 
failed to make over to the plaintiffa cheque after 
making the necessary endorsement, and the plaintiff 
sued praying that the Court might direct the defend.’ 
ant to endorse the cheque in his favour and to de- 
liver it to him: 

Held—-That such suit for specific performance was 
maintainable, and that there was no rule of law at the, 
present day which stood in the way of granting such 
relief. Fuithorne v. Westen, 67 Eng. Rep. 432, followed ; 
Golla Nagabhushanan v. Kanakala Gangayya, 2 M. H., 
O. R. 28, not followed. Musammat Sunder Bebee v, 
Khattoo Mull and another, 2 N, W. P. H C. R. ‘90; 
Firdachala Naitan v. Ramasami Nayakan, M, H. C. Roa 
(1862-68), p. 841; Chunder Sikhur Biss v, Ram 
Buksh Chetlunjhee, 10, L, B. 645, doubted. 

The Oourt will not, generally speaking, onforce a 
contract to enter into partnership; whilst it remaing 
executory, but nevertheless, when the partnership has ` 
been constituted, the Court will, by injunction, enforce | 
the performance of particular terms, théugh ıt may 
be incompetent to enforce all the terms. Richards v. 
Dans, 39 Eng. Rep. 427, referred to. 

It is for the Court to determine under what cir- 
cumstances it would be equitable to order a partial 
account, having regard to the rights of the parwes 
under the partnership contract. Jagadisa Atyar v. 
Kuppusami, 15 M. L. J 142; Subbarayudu v,` 
Adinayudu, 18 M. 134; Durga Prosonno Bose v,e 
Raghunath Dass, 26 C. 254, referred to, 

It may be taken generally that if th® account 
sought is in respect of a matter which, though arising 
out of the partnership business or connected with it, 


. 
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does wot involve the taking of general aoco the 
Court will, aga rule, give the relief askgd for and will 
now-a-daya refuse to interfere only in- those cases in 
which a partial account would work injustice to the 
other partner. RI VENKATARRDDI V., KOLLU 
‘Nanasarys, 384; 19 M. L. J. 10; 32 M. 76 


Penal Code (Act XLV of 1860), ss. 2I 
(10), I86—Public servant—Clerk m Cess- 
Collection D»partment of a District Municipaltty— 
Obstruction ta public-sMvant. 


A clerk in the Ovass-Collection Department of a 
Municipality, constituted underethe Bombay District’ 
Municipal Act (ITI Bom. O. of 1901), is a publio, 
servant within the words of cl. (10) section 21 of tho 
Penal Code ; consequently any obstruction offered to 
him in the discharge’of his public funetions is an 
offence punishable under section 186 of the Code. _; 

Reg. v. Nantamram, 6 B, H. O, R Or. Oa. 64, relied 








‘upon, EMPEROR v. BABUMAL, 869; 83 B. 218, 
~ —— $8. 34. bO7 114, 
® 304A, 336, 337 and 338—Rash or 


- negligent act, death caused by—Culpible rashness or 
negligence—Abetment—Death caused by act of one 
1 man when iwo were. doing rash or negligent act— 
. Oriminal Procedura Code (Aat P of 1893), s. 545 (1) 
. (b)—Aet XIIE of. 1865 —Campensation to widow of 
person killed, g 


‘ Where two persons were practising at target 
shooting at a place by the side ofa public road and 
they fired at it withont the least oircumspection with 
regard to the safety of others, and a man was wound- 
ed (resulting in his death) by a bullet fired by one of 
those two persons : 

Held, that both were guilty under section 304 A of 
the Indian Penal Code. i 7 J 
Reg. v. Salmon, (1880) 8 Q. B D. 79, followed 
Culpable rashness and culpablé negligence defined’ 
Reg, v. Nidamarto Nagabhushanam, 7 M. H.C. B. 
119, referred to. ‘ - vente - 
Clanse (b) of section 545 of the Oriminal Procedure 
Code has been éxpreasly framed so as to provide for 
compensation being given in cases where it is'recovor- 
able under Act XIII of 1855 to the. wife, husband, 
parent and child of tle decenscd. 
| Yalla Gangulu v, Mamidy Dali, 21 M. 74 (F.-B.), not 


followed: Hypngor v. Morean, BIG; 18 C.W. N. 
363; 9 0. L. J. 204; 36 O. 302. 4 ae 
z ss. 52, 499, Excep. 





. 9—Defamation—Pleader—Questions m cross-examt- 
nation—Instructions—Presumption of good faith— 
Malice. 


, ° Inthe Mofussil of this Country whore instructions 
very commonly inaccurate and misleading, 8 pleader 
would certainly be at least as much justified in 
acting on his own recollection as on specific instruc- 
tions and, because he has drawn merely n wrong 
infergnce from a fact, that of itself, in the absence of 
any malice, should not take him out of the ninth 
Exception to sec. 499 of the Penal Oode. 

When a pleader 18 charged with defamation in res- 
pect of words spoken to or written, while performing 
his duty asa pleader, the Court owght to presumė 
good faith snd not hold him criminally hable unless 
there is satisfactory evidence of actual malice and un- 
leas there is cogent proof that unfair advantage was 
tak8n of ts position as pleader for an indirect purpose, 

4 5 


In re Nagarji Trikamji„ ID. B. 340 and Emperor v. Purs. 
shottamdas Ranchhoddas, 9 Bom. L. B. 1287, followed. 
Upznpwa, Nara BAGOHI v. F. A. BAVI, i47 ; 18 
C. W. N, 840; 9 O. L. 3.259; 36 O. 375. 
e Sa Te Bee CR. P. O, Br 
” 225 - 64l 


S. 83—Conviction of a 
child between 7 and 12 years—-Presumption of guilt—~ - 
- Maturing of understanding, : 
A child Between 7 and 12 years of age cannot be’ 
convicted of any offence unloas it is expressly found 
that the child -has attained sufficient maturity of 
understanding to judge of the nature and consequences 
of the acts done, Queen-Empress -v, Makimuddin, 27 
0. 188, referred to. In re Marmoruv, 807, 6: 

















M. L. T. 298. 85 
is = 2 S. . 8 Evr 
* Act, a, 82 et) í TOO; 
—_—— S., 86. See Rviwencw 
> Act, a. 82 (1) i loo 
= — SS. 99, 141, 147— 


- Right of private defence—Theft of Orop—Unlawfat 
‘assembly—Righl of private defence exceeded by some 

—Others knowingly aiding or abetting them—All res. 

‘ pmsible, 
- If the accused were justified in resisting the theft 
of their crops, they could not be considered ag mem- 
berg of an unlawful assembly on the common object 
of asserting a right on the land in dispute, because 
some members of that assembly might have exceeds 
ed the right of private defence, 

But if some of them having become aware that the 
right of private defence had boen exceeded by other 
members of the assembly, continued it and aided and’ 
abetted those who exceeded that right, they should’ 
be held guilty. ; 4 : 

In the matter of Kalee Mundle, 10 O, L. R. 278, ro- 
ferred to. Bais Natu v. Eursror, 973; 36 C. 206; 


18 0. W. N. 677. 

-m 88. 107, 109, 114, 
124A—Abstment of sedition—Oonspwary to excita 
disaffection against Government, Abettor present at 
the time of-—Commisaron of offence. vols 





If O. being punishable as an abettor is present when 
his accomplice in pursuance of the conspiracy makes 
a speesh which constitutes an offence under section 
1244, 1. .P, O., he is to be deemed to have com. 
mitted an offence under section 124A. He is cone 
structively a principal and is to be punished as such, 
Section 114 does not provide any punishment. The 
offence of abetinent plus presence on the occasion of 
crime abetted is constructively the offence abetted, 
and is punishable as such and not as abetment. : 

If O.-engaged with 8. in a conspiracy to excita 
disaffection towards the Government, and if, in pur. 
suance of that conspiracy and in order to the exciting 
of disaffection an ‘ act’ took place, then C. is guilty 
of sbetment of the excitement of disaffection (section 
107, Indian Ponal Code). Queen-Nmpress v, Abdul 
Kadar Sherif, 20 M. 8, referred to. Inve OHIDAMBA- 
RAN Prstan 36, 6 M. L. T. 16; 82M. 36. ; 
eman 88, 107, I 14—Abetment 

—Causing death by act of one man when two wera 

domg rash or negligent act. See s. 84 Burra BIG 
-—— m sS, 109.. See P.O, 5,107 


S. 114, 





36 
See P, O. s. 107 


14 
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5. 114 —Abetiient of- 
- doath by rash or: negligent Act. See a. 34, Boma 





ETTE a= $.. I24A “Swaraj,” 
meaning of—Whdher preaching “boycott” or 
. “strike ” is “ sedition.” : 5 
. The word “ Swaraj ” is used in different senses and 
the sense in which a speaker employs it must be judg- 
ed mainly by the context of the speech in qvhich the 
word is used. Vent Bhushan Roy v. Emperor, 34 O. 
901; 7 Cr. L, J. 297; 110. W. N. 1050; 6 O. L.J. 
690, referred to. 


Language advising a “ strike ” of workmen, or the 
“bayoott ” of foreign goods is not itself seditious, 
however misguided or mischievous such advice may 
be. Inre Supramwanra Siva, 22; 5 A. L.T, 1; 
82 M. 3. $ 
c 8, [24A-—Exciting dis- 

affection against Government. See P. O., 8, 107 36 
aana 8. 124A —Adrocacy of 
` boycott of foreign goods asa means of getting rid of 

. Englishmen—Sedition, 

Where the accused in one of his speeches advocated 
the boycott of foreign goods, not as a means for help- 
ing industries but to get yid of the English from 
India and followed it up by imprecations as to the 
presence of the English in India asa curse to the 
country : 

Held, that it amounted to sedition punishable under 
section 124A and promoting enmity or hatred between 
classes punishable under section 158A., I. P. O. In re 
UHIDAMBARAM PILLAI 42; 5 M L. T. 24; 19 M. L. J. 81. 
—— SS., 124A and I53A. See 


Cr, P. C., 8. 225 641 
© Common object—No express but clear finding—No 

contest as to commin object tn lower Courts, 
. Where in a case of rioting the common object 
was stated in fhe charge to be to enforce s right, 
or supposed right and there was no contest in the 
lower Courts as to the common object and the 
Courts below, therefore,” did not discuss this 
question and came .to no express finding in so 
many words on this point : 


Held, thatit was clear thatthe lower Oourta impliedly 
found that the common object was as stated in the 
charge and that the acoused have not been prejudiced 
and the conviction is right. 

Sabir v. Queen-Hmpress, 22 O. 276 and Poresh Nath 
Sircar t. Emperor, 88 ©. 205, distingnished. DASA- 
RATHI MAHAPATRA v. Racuu Banu, 794; 88 O. 
158 ; 12 0. W. N. 044; 8 0. L. J. 69 


m 88. I41, 147-—Unlawtl 

assombly-— Right of private defence exceeded by 
; some members—Others knowingly aiding or abett- 

ing them. See s. 99 Supra 973 
-o $y 147. See 3,141 Surra 794 
e S. 147, Sees. 99 Burra 973 
aana 8. I 53A-—Advomoy of 
boycott of foreign goods as a means of getting rid 
of Enghshmen. See P, O., B, 124A 42 


—_—__— —- 8s. I53A and 124A 

—Joinder of charges. Sre On, P. O., e, 225 64] 
mama Sa IBG— Obstruction to 
< public servant, See 8. 21 (10) Supra 869 
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—e t t 8, 176—Criminal Proctdure 
Code (Ket Væf 1898), s. 46 (1) (c)2-Intentional 
omission to furnish information to public servant by 
a person legally bound to do so—Villdye Magistrate 
recesting information of loss or theft of gewel—Friluie 
to report to Police—-Conviction, 

A Village Magistrate was convicted under section 
176, Indian Penal Code, for omitting to furnish to the 
Police information that a jeyel of the daughter of a 
certain person was either st or lost. 

Held, that, as the information did not relate to the 
commission of the nonzbailable offence of theft, which 
the Village Magistrate was bound to communicate to 
the Magistrate or Police, under section 45 (1) (c) of 
the Criminal Procedure Code, his conviction under 
sec. 176, I. P. C., was illegal. In re VuMi BEDDI, 


245; 5 M. L. T. 257. 
mn S. 1 93—Perjury—Primary 
consideration—Intentton—Criminal Procedure Code 

(Act V of 1898), s. 195—Sanction for prosecution 

— Discretion. G - ae a 

The primary consideration for prosecution for per- 
jury is that the false statement should be made inten- 
tionally. š 

Where there is no finding to the effect that the 
statement was intentionally made, and it does not 
appear to be in evidence that there was any such 
intention :— 

Held, that sanction for prosecution of the witness 
is illegal. 

Where the statement does not in any way affect 
the credibility of the witness and is wholly irrelevant, 
the Court in its discretion should not sanction pro- 
secution of the witness for perjury. AZIBULLA 
Barcar r. Upor Sonraar, 287; 18 0. W. N. 428. 

-———— §. [93 —Perjury. _ See 
‘547 








Cr. P. O., s. 195 





S. 211. See On, P.O., s. 195 
93 


— Sa 21 | — Information given 
to Village Magistrate or Munaif (Village Headman) 
and communicated by him to Polico—Information 
found to be false—OConviction of imformant under 
s. 211, I. P. 0. . 
Held, by the Full Bench, (Sankaran Nair, J. dissent- 

ing), that information of an offence given by a person 

toa Village Munsif (Village Headma: who com- 
municated it to the Police, which in turn investigated 
and found it to be false, may Le made tho- basis 

of a charge against the informant under s, 211, L P, 0. 

Criminal Appeal No. B15 of 1902 (unreported), 

Criminal Appeal No. 80 of 1908 (unreported) and 

Ohinna Ramana Gowd v. Emperor, 81 M. 606, overrub 

ed. In the matter of the petstton of Jamoona, 6 0. 620, 

distinguished, Karim Buksh v, Queen-Empress, 17 O. 

574 (F. B.), followed, Emperor v, Jonnalagadda Ven- 


katrayudu, 28 M. 565, referred to. But every infor- . 


mation of an offence does not necessarily amount to a 
charge of an offence, e. g., whena man gives €nfor- 
mation, which he hag heard from other, and the truth 
of which he does not allege. 

Per Benson and Munro, JJ.—A false charge, m®n- 
tioned in s. 211, I. P. C., must not be understood tn 
any restricted Or technical sense, but in is ordinary 
meaning of s false accusation made to any authority 
bound by law to investigate it or totake any stopą 
in regard to it, such as giving information of ê to 


superior authorities with & view ib investigation of «> 


of 
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other proceedings ; and the "institfition of criminal 
proceedings ’ includes the setting of the criminal law 
in notion. gi ee 

Per Sankaran Nair, J—The informgtion givén to a 
Village Magistrate (Village Headman), is different 
in every respect from the “criminal information” 
known to the Enpglish law, and cannot be treated aa 
the ‘institution of a criminal proceeding’ or 
‘making a charge’ within the meaning of s. 211 
I. P.O. Tax Sussions JUDGE, TINNEVELLY v. SIVAN 
Ouarry 18 





eS. 300. See Evipence Act, 
8. 82 (1) 100 








S. Sl D atan administer- 
ed in large quantity—Death caused—Intentwr not to 
kill— Knowledge, 

Where dhatura poison is administered in large 
quantity so as to cause immediate death, an offence 
under section 802, I. P. O, ia committed. The 
accused may not have intended to cause death, but 
he must be held to have known that his aot in giving 
a dangerous substance in such a quantity was likely 
to cause death. Empxror v. Gutar, 765; 81 A. 
48; 6 A.L. J. 129 
_— 8. 304A—Denth caused b 

rash or negligent act. See s. 34 SUPRA B14 
oe S, 323. See Or. P. O., 8. 517 

202 





— 88, 336, 337, 338. See 
814 


8. 378 —Theft— Wrongful loss 

—Talang an animal without owner's consen!— Motive 

tmmaterial—Refund of price to awner, effect of. 

R purchased a buffalo from a person; the sale was 
completed, the price paid and the animal was in 
the lawful possession of R. P, who interested him- 
self in the protection of cattle, took away the buffalo 
from R. without the latter's consent and made the 
vendor to refund the price to R. The motive of Ps 
action was to save the animal from being killed and 
eaten. 

Held, that P caused wrongful loss to R and was 
guilty of theft. Tho respectability of motive was 
immaterial except as to the question of punishment. 

Held, also, that the subsequent conduct of R in 
taking back his money under protest did not affect 
the character of the offence, 

Queen-Hmpress v, Raghunath Rai, 15 A. 22, dissent- 
a from. ẹParicsAT v. Emppror, 800; 5 N. L. R. 
I7. 


5. 84 SUPRA 








S. 409. See Cr. P, O., s. 179 
796 





S. 46å4—Forgery—Making 
false document—-Assertion of fulsa claim in a deed by 
the ewecutant but no intention of making out that 
the document was emecuted by anyone elsa, 

One V died leaving awidow but no son. V’s nephew 

E executed a deed of mortgage in favour of a third 

person in respect of a portion of the separate property 

of V. The deed was signed by R without adding the 
father’s name bub the document itself contained an 
averment that it was executed by R sonof V. R was 

never adopted by V. The mortgagee knew well R 

and his family. R had no intention of causing it to be 

believed that the document was efecuted by anybody 
other than himself; he merely intended to put forward 

a claim That he was the adopted son of V, 

. < e 
ee : 
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Held, (Per Munro ands Abdur @Rghim, JJ.; Pinhey 
J. disseutiente), that R was not guilty of making a false 
document, within tho meaning of a. 464, I, P, O. and 
could not be convicted of forgery. The mere asser- 
tion of a false claim or the insertion of a false descrip- 
tion in the body of the gdooument would not make a 
document false, if it is executed by the person by whom 
it purporta to have been execufed and there is no in- 
tention of causing it to be-believed that it is executed 
by anyone else. 

(Per Pinhey, J.):—R made a ‘false document’ within 
the defirfition set forth in a. 464, Exp. (2), I. P. ©. R. 
executed the document fraudulently with the inten- 
tion of causing it to be believed that such a person as 
V’s son existed and had executed the document, 
thoug?? he knew that no such person existed, R had 
executed it. Ashe intended to defraud Ve widow, 
he was guilty of forgery. ADAIKALAMMAI V. RAMAN, 
751; 10M. L. J. 78; 32 M 90; 4 M. L. T. 463. 
= Se ATTA., Bæ Cr. P. O., 

s. 179 796 
amanna BSA, 500 Defamation 

-False claim for debt on post card, whether amounts 

to defamation, ` 

Putting forward even a false claim on a post card 
to the effect, that the addressee should pay the 
addressor a certain sum of money which the former 
owes the latter, does not prima facte amount to 
defamation, as defined in section 499, I. P. O. ABDULLA 
v, O. Onanxe, 99; 8P. W. R. 1909 Cr. 

s- 499, exc. 9—De- 

famation—Pleader—Questions in cross-examination 

how far privileged. P. C. a. 52 

S. 499, exc. 9—Defama- 
ton—Privilege—Defamatory statements by accuted 
in the course of hts examination under section $42, 

Oriminal Procedure Code. 

Statements of a defamatory character made by an 
accused person in the course of the statement, which 
he is invited to make under section 342, Criminal Pro- 
cedure Code, aro privileged. Hayes v. Christian, 15 
M. 414, referred to, Inve PAYINI OHBLDAYA, 248; 


5 M. L. T. 256 
m SS. 499, 500—Defamation 

-—Defamıitory questions put at the instance of accused 

in a Criminal Case—Privilege. , 

Defamatory questions put to a witness ab the in- 
stance of an accused person in 98 criminal trial are 
privileged and do not render the accused liable to 
be prosecuted for defamation under section 500, In- 
dianu Penal Code, 

Dawkins v. Lord Rokeby, L. R. 8 Q. B. 255, Sulli. 
van v. Norton, 10 M. 28, Manjaya v. Besha Shetti, 11 
M. 477, Hayes v. Ohristian, 15 M. 414, Queen-Empress 
v. Govinda Pillay, 16 M. 235, In the matter of 
Alraja Naidu, 30 M. 222, followed. PADMARAJU 
paua v. VENCATRAMANA Iyer, 799; 19 M.L. J. 
217. 











S. 500. Bee P. O., s. 499 
99, 799 
Perpetuities, rule against, inapplicable to 
charitable trusts. See ZoroasTRiAN RELIGION, B34 
Personal attendance of Pardanashin 
woman, when to be enforced in oriminal case. See 
Cr. P. O., 8. 205 01 
service, Oontract of, whether 
can be specifically enforced. See Brrowio Rerar 
Aor, 8. 57 826 





1094, 
` o -. @ 4 s 4 
Plaint-,Presentation . of . insufficiently stamped 
' plaint-—Time giver? by Ochrt to supply deficiency 
—Representatiow of plaint within time fixed b 
Court but after limitation.” Gre O. P.O, a. 54 09 
50 


Amendment of, when allowable. Sef Burr 
e 


549 
Plea of Justegtli on the part of mortgagor. 
See ESTOPPEL OF 3 


( 





4 
ORTGAGOR 5 
leader—Questions asked in oross-examination 
on personal knowledge without instructions-— De- 
famation—Presumption of good faith. See P, O. 
8.52 ` 147 
———S FeeS—Absence of agreement—Snit to 
recover fee allowed on taxation. See Lega Prac- 
TITIONERS Aot, 8. 27 e 
acting without inatructions—Supplying blank 
paper for client’s signature to be used afterwards 
~—Profeasional misconduct. See LEGAL Pracri- 

TIONERS ACT, 8. 18 (a) . 

See LEGAL PRACTITIONER. 

‘Pleadings—Oase subsequently set up contrary to 

that made in writen statement. i 

Where ina suit by the landlord against the trans- 

Zereos of a holding for ejectment, the defendants set 

up the case that the holding was an occupancy holding 

‘which was transferable by custom without the consent 

of the landlord and that caso was not proved, they 

were not entitled to set up the case of a permanent 
tenancy or a tenancy in the nature of a ratyat: holding 

ata fixed rate of rent LALA MOHABIR Persap v. 

“Omariza Fox, 112; 9 C. L. J. 467. 

Point not specifically raised in Rule, not 

necessary to decide. See PRACTICE 152 

Defendant resting his case on a question of Law 

only in fast appeal—Findings of original Conrt in 

other points cannot be challenged + eecond appeal. 

Where a suit is decided against the. defendant and 

„in appeal he rests his case on a question of law only 

and does not challenge the findings of the original 

“Court on other points, he cannot be allowed to meet 

the plaintiffs case on such other points after the lower 
appellate Oourt’s decision in his favour on the ques- 
ton of law is reversed by the High Oourt on plaintiffs 
appeal KARRI VENKATAREDDI V. KOLLU NARASAYYA, 

4;19 M. L. J. 10; 82 M. 76 

Appellate Court making new case in appeal— 

Practice, 

An appellate Court is not justified in exposing in 
appeal a plaintiff respondent, after he bad obtained 
his decree in the original Court to the brunt of anew at- 
tack of which hehad never had notice during the hearing 

` of thesuit, A litigating party can only succeed secundum 
allegata et probata and the Courts should check the 

- tendency of defeated htigants to evade their defeat 
by devising a new case which was never set up when 
it should have been set up. NATHU PIRAJI Yt. UMEDMAL, 

‘456; 88 B. 85; 10 Bom. L. R. 768. 

Plea not raised in lower Oowrts or in grownda 
of appeal but first raised tn course of argument in Chief 
Court, tenabiltty of. 

An appellant cannot be allowed to raise in the 
course of argument a plea not raised in either of the 
lower Courts or in the grounds of sppeal. 

Badyay. Chartu, O. A. No. 1647 of 1888, (unpublish- 

` ed), not followed. Brsmya v, Pau, 478; 48 
P. W. R. 1909. -oo - 

Suit for declaration—Court competent to 

grant other declaration than sned for, See PRAC- 

TICK 
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amen Paconsistent claim—Alternative claim— 

Oorfnfbh form of prayer for further relief." See 

Cancellafion af dooument * > 657 
merana anana Application under wrong section, 

A Court will not refuse an application Which on the 
merits it ought to grant and iw law can grant, 
simply becauge the applicant asked the Court to ex- 
ercise its admitted powers under a wrong section. 
Tribent Sahu v. Bhaguat, 84 O. 1037, (1051), followed. 
Bacu SINGH v. BICHHARAM SAHU 677 
Becond appeal—@ross-dbjéctions, right to 

file, by party accepting first Ovurt’s decree, 

In a suit for partition of movable and immovable 
property, the Court awdrded a mere money decree in 
favour of plaintiff; plaintiff appealed against this 
decree but defendants Nos. 2 and 3 accepted the 
deoree and neither appealed against it nor filed cross- 
objections. Defendant No. 1, however, filed a cross- 
appeal and the lower appellate Court reduced the 
decree passed by the first Court in plaintiff's favour. 
On second appeal to the Chief Court by the plaintiff, 
defendants Nos. 2 and 8 filed cross-objections. 

Held, that defendants Nos. 2 and 3 were incom- 
petent to file cross-objection in the Chief Court. 

Wasdeo v. Rup Chand, 28 P. B. 1905, not applied. 
MUKERJI v. Aurrep, 697 ; 86 P. R. 1909. 
mre Setting wp new case in second appeal. 

A party cannot set up a new case in second appeal. 








MUHAMMAD UMAR Daraz KHAN v. Manu 21 


~ Jurisdiction, question of—First time 
taken in appeal—lIrregular exercise of jurisdiction 
considered waived when objection not taken in time. 

See JURISDICTION 913 
Possession—vidence of long  possesston— 

Proof of title. 

Evidence of possession and enjoyment for a long 
period of time may be relied upon as proof of title. 
Haivan KHAN t, SECRETARY oF STATE, 182; 36-0. 1; 
8 0. L. J. 486 ; 12 0. W. N. 1095. 

Discontinusnce of—Waste land—Pre- 
sumption of possession—-Co-owner, possession of, 
not adverse to others—Possession of one parcel. 
See LIMITATION Act, BCH. II, ART. 149 252 

~ Disturbance of—Proper remedy by suit 

Jor injunction, 

Where undoubtedly there has been a disturbance ® 
by the defendant of the plaintiff's possession, but the 








and mutation of names has not yet been effected : 
Held, that possession has really remained with the 
plaintaff though there has been a continuing trespass 
against which she is entitled to relief by way of in- 
junction, and that there is no. necessity for her to 
bring an action of ejectment. GANODA BUNDARY 


OHAUDHURANI v. Naumi Ransan, 514; 86 0. 28; ° 


12 ©. W. N. 1065. 
~- Title against a urong-doer—Plee of jus- 





tertii, 

Possession is good title against all but the true owner. 

Sundar v, Parbati, 12 A. 5l, P. C.; 16 I. A. ; 
Ismail Arif v. Mahomed Ghous, 20 ©. 884, P. 0.; 
20 I. A. 99, and Narayana Row v. Dharmachar, 26 M. 
514, referred to. e 

Prior possession of the plaintiff in an action , 
of ejectment against a wrong-doer ise sufficient 
title even if the suit be brought more then sik months 
after the act of dispossession complained ofe 

Perry v. Clissold, (1907) A. O. 78, referred to. 


1®@ 
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Possession—concld. 


A defendant’s plea of justertit cannot be entextatned 
when he doesmo# state in whom any sich righ? re- 
sides. A defendant in order to justify a Teenis mast 
trace the title o a third party. A mere suggestion 
that there may bea third party is nothing. Girdhari 
Laly. Government of Bengal, 12 M. I. A. 448 ;10 W. R. 
(P 0.);1 B.L. B. 44 (P. O), followed. CHANDRA 
KANTA PATHAK t. BHAGJUB BEPARI 525 
ee Evidence—Eniry in Collector's order 
sheet, 


An entry in tho order sheet of the Collector is no 
evidence that a party is in possession. 

Mar Tapurah Hossein v. Gopi Narayan, T O. L J. 251, 
followed. ANANDA KISHORE CHOWDHURY V. DAIJI 
THAKURANI 549 


Practice—Subordination of Rent Courts to Dıs- 


trict Judge. See LEGAL PRACTITIONERS Act, 143 


Point not specifically raised in Rule, not 
necessary to decide. 

It is not necessary for the Oourb to decide a 

@point which is not specifically raised in a rule 
nist. JANOKI Nata Roy OHOwWDHURY v. DINAMANI, 
152; 13 0. W. N. 305. ; 

—-——-—— Service of notice of Appeal—Reapondent 
in England. 

The best way to serve the notice of an appeal on 
the respondent, who had left for England, is to make 
over the notice to the appellant’s pleader for service 
on the respondent, through an agent in England to be 
appointed for that purpose. Satish OHANDRA v. 
aes 158 ; 13 0. W. N. 18 ; 9 C. L. J. 244; 386 O. 

Service of summons on a railwa 

servant. See O1vit, Procepure Ooper, s. 80 16. 
—-—-—— An attorney assistant to another can- 

not have an articled clerk. Ses ‘ATTORNEY 
—-——~—-~ Examination of witness on commission 

-—-Tender of deposition as. evidence—High Court 

. practice—Mofussil practice, See O. P. O., s. 389 


——-——- Appellate Court making new case in 
appeal. See PLEADINGS 456 
Appeal, second—Amount of damages 
e or malicious prosecution—Question of fact. Ses 
APPEAL, SECOND, 
———~ Mixed. jurisdiction under two enact- 
ements, Seg PUNJAB Laws AOT, 8. 24 5 
Commitment to Sessions Oourt of case 
triable by Magistrate. See Gr. P. O., s. 210 104 
Second appeal—Findings of faot binding. 
A judgment upon a pure question of fact is bind- 
ing upon the High Court in second appeal. GANESH 
1 Purnsnoram, 106; 11 Box. L. R. 26; 6 M. L. T. 
228 ; 33 B. 311. 
————~——~ Inconyenience arising from different 
defences how to be met—Issue against each de- 
fendant should be tried separately. Interloon- 
tory judgment on each issue—Final judgment on 
conflusion of trial—English practice followed. See 
O. P. 0., 8. 28 120 
—-—_~~-——-Summoning opponent as witness—Advocacy. 
ft is one of the artifices of a weak and somewhat 
paltry kind gf advoogoy for each litigaat to cause his 
opponent toebe summoned as a-witness with the design 
that each pasty shall be forced to produce the opponent 
go summoned as a witness, and thus give the counsel 
for *each litigant the opportunity of cross-examining 
. è 
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PractlCee—condld. “ 
his own „Client, It is a practice Which all judicial” 
tribunals ought to set themselves to render as abortive 
as it is gbjectionable. It ought never to be permitted 
in the result to emb judicial investigation.’ 
KISHORI LAL v. CHUNNI ,128;5 M. L. T. 587 
9C. L.J. 172; 13 0. W. N. 870 91l Box. L, R 196; 
31 A. 116; 19 M L, J. 186. Š 
——— Witnesses contradict each other-—Admis-* 

siont-—Acts and conducts 

documents. 

Where the witnesses examined on both sides are of! 
somewhat the same class and character and they fint- 
ly contradict each other on almost every important 
point, ane it is impossible to reconcile the conflicting* 
statements on any theory of the defective memory or 
failing powers of observation of the several witnesses, 
who thus contradict each other, the only safe guide to: 
follow in such a case is that afforded by the action and, 
conduct of the principal parties concerned, and the- 
contents of the doouments produced. KISHORI Lat Ves 
Onunnr Lat, 128; 6 ML. 7.58; 90. L. J. 172; 
13 0. W. N. 370; 11 Bom. L, B. 196; 31 A, 116; 19 
M. L. J. 186. 


of parties——Contents of 


Declaration, suit for—Cirurt competert td 
grant other declaration than that sxed for. - 

If the plaintiff asks for a relief larger than the facts 
asserted by him would-warrant, he would not neces~ 
sarily be debarred altogether from any relief to which 
on the facts proved he might be entitled, 

When a plaintiff asks fora particular declaration 
and it is found that he is not entatled to it, the Court, 
in its diserotion is competent to grant him any other, 
declaration. 

Lukhun Singh v. Nuffur Singh, 6 W. R. 811, Raf 
Kishore v, Ifurres Mohun, 19 W. R. 195 and Bishnoo 
Porshad v. Ram Coonar, 22 W. R. 2, followed. DURSAN 
Sınan t. DurBEJOT Binan, 530 ; 9 0. L. J. 623. 
——— Pleader m oriminal proceeding not 

filing vakalat-nama—Memorandum of appearance.’ 

See Cr. P. C., s. 840 546 
Procedure-—Where na procedure provided, 

Court may invent one. : 

Where the Legislature has provided no procedure 
to be followed in cases which must and do arise, the 
Courts must be taken to have inherent power to de.’ 
cide the question of procedure, and if necessary, to 
invent a procedure for themselves. Girdhars v: 
Kanhaiya, 15 A. 69, followed. Brcuu Bwen r.- 
BICHHARAM BAHU 677. 
———— Decision of a single Judge how far, 
See Srare Decisis 834 

- in Mofussil—Hearing of Oriminal Appeal 
-—Reasonable opportunity of being heard should be, 
given. See On. P, C., 8. 421 868 
Party cannot be allowed to take ad». 
vantage of his own fraud. Ses Custom-ALIBNATION. 








binding as a precedent. 








mann Appeal under cl. 16, Letters Patent,” 

Madras, 

Whole case is open on appeal. MUHAMAD RAVUTHER 
nm, B. L 5. N. Oo. Lp. ' 977 
Pre-~emptlon—Natare of the right of. Sea 

Oupa Laws ACT, 8: 7 T 

Meaning of ‘village community '—Exist. 
ence of aoe site unnecessary, See OupH Laws 

Act, 8. fj 

Test for judging whether certain land ia 

situated within a town-or not, See OUDE Laws A 


CT 
a7 7 
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Pre~eMmptiouw—contds , Pre~emptfon contd. 
Oonttruction of ,wajib-t-arz—Record o, pa AT 14 e 
contract or custom, s : 4 f 4 pa angles aah o7 vendes 2 ee property Lefore 
Out of the two was tb-ul-arses, one of 1862 and the other Before a sui for pre-emption ig inatitited the ven- 


of 1878 Settlement, the lan e of the former dvidenced 
the record of a contract relating to pre-emption, for 
the period of that Settlement, while the language of 
the latter was such that it applied as well to the record 
of a custom as of a-contract, but if taken alone it was 
the record of an existing custom rather than of con- 
tract. Held, having regard to the lai used ing 
wajtb-ul-ars of 1862, that the wajib-ul-ars of Ter should 
be construed as the record of a contract, that tho 1862 
Settlement having come to an end the contract of pre- 
emption contained in the wajib-ul-arz of that gear was 
no longer in existence ; and that as the wajib-ul-a7s of 
1878 was not the record of an existing custom, relat- 
ing to pre-emption, a pre-emption suit based on this 
lattor wajib-ul-ars must fail, Kesno Baf v. AJUDHIA 
Narg, 82; 6 A L.J. 9. ` 


Muhammadan Law—Talab-t-mawasribat or 
first demand—Talab-i-whhad of seconddemand, See 
MUHAMBADAN LAW : 85 


Custom—Sales of house property—Kot 
. Nau sub-division of Khem Karg, Lahore District. 
See CUSTOM—PRE-EMPTION 897 


Wajib-ul-arz, construction of Kareebi and 

Karabatdaran, meanings of. 

Where the word ‘ Kareeb? in a Jajib-ul-ara is used 
together with the word ‘ Karabetdaran,’ the same 
meaning should underlie both words, BHAGWAT 
PRASHAD v. DHaRAMRAT Bar 390 


Oustom—Katra Amar Singh in Amritsar, a 
separate sub-division—No pre-emption on sale of 
houses, 

Katra Amar Singh is a separate sub-division in the 
city of Amritsar and the custom of pre-emption, 
in respect of sale of house property by reason of 
vicinage, does not exist therein. 

Obiter. The term ‘sub-division’ includes what is 
known as a Katra in the city of Amritsar. 

Sohava Mal v. Ohattu Mat, 154 P. R. 1882, followed. 

Labhu Singh v. Gurditta, 46 P. R. 1882; Mamon 
y, Ghaunsa, 99 P. R. 1906; Attar Singh v. Sant Singh, 
118 P. R. 1906; Lachman Das v. Kashi Ram, 140 P. R. 
1906, Maula Bakhsh v. Devi Ditta, 6. P. R. 1907; 54 
P. W. R. 1907, referred to. Sawan SINGH v, Sant RAN, 
438; 9 P. R. 1909; 19 P. W. R. 1909. 


House property wn Danga, District Gujrat, 

The custom of pre-emption as regards sale of houses 
on the ground of vicinage exists in the town of Dinga 
Gujrat District. 

Ghanya Lal v. Lachhman Das, Cr A. No. 19 of 1880, 
unpublished, followed. Raxsr Man v. Marura Das, 
450 ; 19 P. R. 1909; 21 P. W. R. 1909. 

Anowner with restricted rights of owner» 
ship is entitled to pre-emption. See PUNJAB PRE- 
EMPTION AOT, 8. 11 : 460 

cannot be claimed in respect of a sale 
by receiver under s. 856, O. P. O. 474 
Oustom of, in Kangra District, restricted 
to ancestral property. See PUNJAB Laws Aot, ary 





+ 























Wajib-wt-arz—Allowing pre-emption in 
case of ancestral land only—Jointness no ground of 
pre-emption when land not ancostral, See PUNJAB 
Laws Act, 8. 12 (a) 478 





”~ 


- in any 


dee can deal with the property; he has bought, in any 
way he likes, Serhmal v, Hukam Singh, 20 A. 10C; 
Janlu Pershad v, Ishar Dax, 21 A. W4 (F. B.), followed; 
Narain Singh v. Parbat Singh, 23 A. 247, Tej Pal v. 
Girdhari Lal, 30 A. 130, Gobind Dayal v. Jnayatullah, 
7 A. 775, reforred to. Monar BHAGAT v. KANTA 
PRASHAD 528 
Right given by Sntrast recorden tn wajib- 
` aLars terminating with term of seltlemont Wajib- 
ul-arz in force at time of sale and tnatrbution of suit, 
` but not in force at date of decree— Whether plaintiff 
entitled to decree, 

Where a right of pre-emption was based on & con- 
tract recorded in a toqj1b-ul-ars terminating with the 
term of the settlement and the settlement was in force 
both at the time of the gale and at the time of the 
institution of suit, bub had come to an end at the 
time at which a decree could be given: 

Held, that the expiry of the period of settlement 
cannot prevent the plaintiff from getting a decree in 
his favour, 

Janki Parghad v. Ishtoar Das, 21 A. 874 and Ram 
Gopal v. Piari Lal, 21 A. 441, distinguished. GOPAL 
Prasap v., Bava Sinon, 819; 6A. L.J. 51; 31 A. 


111. 

Wajib-ul-arz, Construction of—KEffect of 
perfect partition on diferent classes of pre-emptors 
existing before pa tition. 

A village consisted’ of two theks. It was sub- 
sequently divided into six mahals by perfect partition. 
The wajib-ul-ars prior to partition gave a right of 
pre-emption first to the hissadar karibi then to his: 
sadar thok, and then to Aissadaran of other thoks. 
The plaintiffs would have been oo-sharers in one of 
the thoks if partition had not taken place. After 
partition they were co-sharers in one of the mahals 
but not in that which wis the subject of pre-emption : 
Held, that the thoks having been destroyed by per- 
fect partition the plaintiffs were no longer co-sharers 
thok. Further, that they being co-sharers in 
the mahal other than that which was the subject- 
matter of sale, had no rights of pre-emption. Dal. 
ganjan Binghv. Kalka Singh, 22 A. 1, (F.B.), followed. 
Janks and others v. Ram Partap Singh, 28 A. 286, 
distinguished. Gort KISHUN v. Isri Prasan 504 
Wajib-ul-arz—Record of®contract or 

custom—-Constructron, 

Whore a Wajtb-ul.arz recorded “Ainda jari rakina 
riwaj shufa ka hamko manzur hav"; Held, that the pre- 
emption was by custom and not by contracb DURGA 
PersHAD V, HAZARI LAL 686 
See CusTOM—PRE-BMPTION. 
suit—Joint sale to several vendecs— 

Price and share of each vendee specified in deed of 

sale—Dunsible transachon—Limitation—Suit barred 

agatnat one vendes, not necessarily barred against re- 

maining vendees. . 

Where, in a sale to several persons, the share of 
each vendee, in the property sold, as well as the price 
paid by each ia specified in the sale deed, the sale isa 
divisible t tion. Ram Nath v. Badri Naratn, 
19 A. 148, followed. 3 aa 

Kesar Singh v. Punjab Singh, 66 P. By „1896, dis- 
tinguished, , 

“Murad v. Mine Khan, 04 P. R. 1895, explained. e 

i , ee 
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Pre-~emption—concld. . 4 


In a case of the above description the right of pre- 
empfion can be exercised separately in respeoh oë each 
separate pomtioA of the property purchasal bye each 
vendee. Therefore, if a pre-emptiof suit becomes 
time-barred im respect of one portion of the property, 
it ig not on that ye barred with respect to the 
other portions of the property, Nabi Bakhsh v. Fakir 
Muhammad, 25 P. R. 1903, doubted and distinguished. 
Bars Lat v. Massan, 91; 7 P, W. R. 1909; 6 P. R. 
1909, 23 P. L. R. 1909. 


— Omission Yo sue for whole bargain sub- 
ject to pre-emption—Forfeiture of right, See Pung- 
AB PRE-EMPTION AOT, 8. 18 (2) 397 


sutt—Fatlure to pay pre-emption price 

within the period fixed in decree, effect of Subsequent 

compromise, validity of. a 

Where the pre-emptor omits to pay the pre-emptive 
price within the period fixed by the Court for the 
purpose, his suit stands dismiseed, and no subsequent 
compromise between him and the vendeo saves the 
decree from becoming null and void. ABDUL KHAN 
v. Hast Suan, 877 ; 26 P. R. 1900; 25 P. W. R. 1909; 
48 P. L. R $09. 


Presumption of possesaion—Waste land—Oo- 
owner, possession of—Not adverse to others—Poases- 
sion of one parcel. See LIMITATION Act, scu. II, 
ART, 179 252 

———— of fixity of rent where original tenancy 
is split up into two, each bearing half the original 
rent. See BanaaL Tananoy AoT, 8. 50, sub-secs. a 


and (8) á 

Rent receipts for more than 20 years— 
Particulars omitted in subsequent receipts. See 
BENGAL TENANOY Act, 8. 50 21 
Pardamashin lady—Uollateral recital in 
documents—No presumption of her being aware of 
them. Seé,PARDANASHIN WOMAN 12 
af good faith should be made in respect 
of words used by a pleader in the performance of 
his duty. See O. P. O., s. 52 147 
of new tenancy——Lease by mortgagee in 
favour of mo x—-Tenant’s possession continued 
without landlord's assent-—Determination of Ten- 
ancy. See TRANGKER OF PROPERTY Act, s, 62 208 
Gift to daughter’s son-~Parties governed 
by agricultural custom—Presumption of invalid- 
«ity, Ses Ovstom—ALIGNATION 708 
of Permanent Grant—Leagse for build- 
- ing purpose. Ses LANDLORD AND TENANT 802 


— of guilt cannot be made in the case of 
a child between 7 and 12 years of age unless he 
has attained maturity of understanding. See P. O 
8, 83 807 

— under s. 201 (3), Agra Tenancy Act, does 
not arise when a Civil Court had desided m a 
tion of title, See AGRA TENANCY Act, 8. 

885, 886 


Pfincipal and Agent—Agent’s power to 
bind principal by reference to arbitration—Custom 
e of import trade merchdnts. See Contract Act 
a. 188 937 
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Private Defence, right ofe-Theft of Orop— 


* Unia aasembly-—Right of private defence ex- 
ceedefi*by some—Others knowingly aiding or abett- 
e ing them=-All responsible. See P,O, 99 973 
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e 
Probate of whole Will does not become | ineffectual 

by degrees, . © e, 

Probite is granted of the whole Will and adminis- 
tratior®of the whole estate of the testator, and there 
is no authority for supposing that they become m- 
effectifal by degrees, as tho various legatees die or 
obtain their legacies. ¢ Until the estate bas been ad- 
ministered and the Will carrjed. into effect, the ad- 
ministration ‘must be regarded as incomplete and the 
executor as clothed with the powers given him by the 
law. Umamoyt Dassya v. BAJA JANKI PEt one 


6 | 

Grant of, in amended form according to 
agreement between beneficiaries of will—Validity 
of agrooment. See Contract Act, 8. 23 573 


—~-+ Grant of—Subsequent application for letters 
of administration—Notice to be given to executors. 
See PROBATE AND ADMINISTRATION Act, 8.23 140 


—-—— and Administration Act (V of 
1881), ss. 23; 24 and 50—Probate—Sub- 
sequent application for Letters of Admiristration— 
Notice to be given to executora—Gift for maintenance, 
not necessarily a life estate—Restriction against 
alenation— Administration of whole estate, not of por- 
tions. 

Where probate of a Will was taken out, and subse- 
quently an application, without giving any notice to 
the executors, was made, by certain persons claiming 
to be the heirs of the testator, for Letters of Adminis- 
tration, on the ground that the gifts in fhe Will to the 
legatees were for life only, and that after their death 
there was an intestacy: 

Held, that as no notice was given to the executors, 
the applicants were not entitled to the Letters of Ad- 
ministration. 

Had, also, that a gift for maintenance is not ne- 
cesgarily a gift of only a life-estate, as, such gifts are 
very frequently heritable. 

Held, also, that even if there is a re8triction against 
alienation, the restriction is void and does not reduce 
the gift to one of a life-estate. | 

Section 23 of the Probate Actcontemplates theo grant 
of Administration of the whole estate, and not of a 
portion. It would lead to great inconvenience to grant 
separate Letters of Administration for separate portions 
of one estato to all the various heirs of the deceased. 
Ram Chand Seul, In the goods of, 5 O. 2, referred to. 
MAHIMA Onanpra MOULICK v. SARAJU Bata Gupta, 
140; 90. L. J. 576. 





S. 24. Sees. 28 Surra 140 
—__—$§. 50. Sees. 28 Supra 140 
—  §. 78— Contract Act (IX of 
1872), s. 129-—Administration bond with surety— 
Whether surety can cancel surety bond—Power of 
District Judge or High Court to cancel surety bond— 
Whether surety bond a contmuing guarantes and 
revocable, 

Where Letters of Administration are granted to a 
person under the Probate and Administration Act, on 
another person becoming a surety under s. 78 of the 
Act, the surety has no right to withdraw his surety 
bond. 

Tho surety bond, given under s. 78 of the Probate 
and Administration Act, is nota continuing guarantee 
within the meaning of s. 129 of the Contract Act, and 
is not revocable. Raj Narain Mookerjee v. Ful Kumari 
Debi, 29 O. 68, not followed ; Bubroys Chetti v, 
Ragammall, 28 M. 161, followed. 
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Probate and Administration Act— Probate and Administration Act— 
contd. ° r conold. . 


The Probate and Adminisitation Act confers no 
power upon the District Judge or the High Court to 
cancel a surety bond given under the.Act, KÊNDUIA 
Lat v. Manki, 143; 6A. IJ. 19; 81 A. 56, 
amma Ba 90 cl. "(2)—Re triction 


— Power of executo® to dispose of imimovab'e pro- 


perty. , 

Section 90 cl. (2) of the Probate Act does not pro- 
vido that the restriction, to be imposed on the power 
of an executor to dispose of immovable prdperty by 
the Will, should be an express restriction in so many 
words. Restriction may be either express or implied. 

Where a Will contained these provisions: “ The exe- 
cutors shall be competent, in order to pay off my 
debte, to contract other debts or to mortgage any pro- 
perty left by me, and on taking into consideration the 
atate of the debts and of the properties, ifethey think 
the best means to pay off the debt would be to sell any 
property or to grant a patm lease or to settle it on 
permanent rent, in that case thoy shall be competent 
to pay off the debt by selling Tappa Hazardi and 
Tappa Kurikhai: ” 

Held, that although there is no express restriction, 
there 1s @ very strong implication that the testator 
never intended to give authority to the executor to 
grant any permanent lease of property other than the 
: two Tappas mentioned in the Will, and that the testa- 
tor intended to restrict the power of the executor, 80 
far as sale and lease were concerned, by confining it 
to the two specified Tappas. Satis UHANDRA UHATUB- 
DHURIN V, JNANADA 364 


—_———— ss. 9I and [02—Coat:, 
when to be paid out of estate-—Costs, decree for—Sale 
in execution of—Purchase by ewecutor or tr usteo— 

Burden of proving payment of full talue. 

Asa general rule an executor cannot be allowed 
to be a purchaser from himself of any part of the 
assets, but there is no rale of law which says that 
a trustee shall not buy trust property from a cestut 
que trust ; but it is a well-known doctrine of equity, 
that if a transaction of that kind is challenged in 
proper time, a Court of equity will examine into it, 
will ascertain the value paid by the trustee and will 
throw upon him the onus of proving that he gave full 
value, and that all information was laid before the 
cestui que trust at the time of sale, 

Where an administratrix on behalf-of her infant 
gong, the executors, had obtained a decree for costs 
against a beneficiary, had taken out execution of the 
decree, and the execution proceedings were taken 
fairly, property of. the beneficiary was sold by the 
Court, was” purchased by the deeree-holder, and an 
unsuccessful endeavour was made to set aside the sale 
on the ‘ground of frand, bat no suggestion was made 
that the property was gold for undervalne : 

Held, that no ground was established on which the 
sale could be avoided on equitable principles. 

The provisions of section 102 of the Probate Act 
do not justify the inference that, if one beneficiary 
sets up a false Will and another beneficiary successfully 
resists his application, the latter- is entitled as a 
matter of right to be paid his costs out of the estate. 
Oosts may be properly paid out of the estato, if 
the course of litigation takes its origin in the fault 
of the testator or of those interested in the residue ; 
or, if there be sufficient and probable grounds to 
question either the execution of the Will or the capaci- 





ty of ghe testator, or ib put forward a gharge of undue 
influence of frawd, the losing party may "properly be 
reheved from the cost of his successful opponent. 
Mitchell v. Gard, 3 Bw. and Tr. 275, followed 

In cases where noither the testator, by his own con- 
duct, nor the executors or persons interested under thé 
Wil, by their conduct, have brought about the litigution 
as to the validity of the Wall, but the opponents of the 
Will, after due enquiry into thg facts, entertain a belief 
in the existence of a state of ines which, if it. did 
exist, would justify tho litigation, and the opposition 
is unsuccessful, each party must pay his own costs. 
Davis v. Gregory, L. Wi 3P. & D. 28; Prinsep v. 
Dyce Sombre, 10 Moo. P. 0. 282 and 14 Eng. Rep. 480; 
referred to Baropa Prosap BANERJI V. GAJENDBA 
Naty, 289; 18 C. W. N. 657 ; 9 0. L. J. 883. 
c S. 102. See a. 91 porni 


Procedure—Where no procedure provided 

Court may invent one. See PRACTICE 677 
Process, non-service of, not fatal to tho main- 
tainability of suit. See Transen OF PROPERTY Act, 

8 85 80 
‘service of-—English rulos not applicable ig 


4 India. See O P.C, 28. 74 


Professional misconduct—Plesder act- 
ing without instructions—Supplying blank paper 
for cliont’s signature to be used afterwards. Ses 
LEGAL PRACTITIONERS Act, 8. 18 (a) 667 


Provincial Small Cause Courts Act 
(IX of 1887), S. 16—Small Cause sut tried 
by Alunstf on the i iginal side—A ppeal—Jurisdiction 
—Revision—High Oourl’s power An revision to set 
aside decree passed without jurisdiction. 

Where a Small Cause suit is tried by a Munsif on 
the origmal side and his decision is reversed in appeal 
by the Subordinate Court, the High Court is bound to 
sat aside the decree in appeal as having been passed 
without jurisdiction. Parameahuaran Nambudiri v. 
Fishnu Hanbrandri, 27 M. 478, not followed. 

Ramasamy. Chettiar v. R, G. Orr, 26 M. 176 and 
Shankarbhai v. Samabhis, 25 B. 417, approved. 
KOLLIPARA BEBTAPATY v. KANKIPATY BURBAYA 543 

—— ss. 23 and 25—0Ordere 
relurning plaint to be presented to proper Court, not 

ak order passed tn surt—No ae of Tigh | 

Court to interfere, 

An order by a Small Cause Court, under Beo, 28 of 
the Provincial Small Cause Courts ‘Act, for the return 
of a plaint to be filed in the proper Court, is not an 
order passed in a case decided by a Small Cause Court 
within the meaning ofseo. 26 ofthe Act; and, therefore, 
the High Court has no jurisdiction under seó. 25 to in- 
terfere with it. BUBAL Baa Dorr V. JAGADANUNDA 
MAZUNDAB, 288; 13 0. W. N. 403. 

S. 25. Sees, 23 Borra 288 

———— 8. 27.—-Detrse passed by 

Small Cause Court transferred to Munsif's Court, 

-—Appeal from order m excoution. See O. “eg 

5 


s, 223 3 

——— sch. I, clauses Il, 

and 35 (I)—Su for damages for trespass—* 

Cogwicable by Small Causo Court—Second appeal, 

` bar of—Cwil Procedure Code (Act V of 1908); 
8, 102. 

~ There is nothing in the Provincial Small” Cause 

Courts Act to take & suit for damages for r trespass by we 
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Provincial Small Cause Oourts Act 
—concld, 


defendant into the plaintiff’s hougp out of the sogni- 

zance of a Small Cause Court. . 
Trilochana Bakshi v. Brojo Patro, 12 2 L. J. 349, 

followed, Buona NATH BAHA v. KRISHNA LAL EE 


—m cl, 35 (I) Se Or. UL 
592 


SUPRA 


for recovery of amount paid undor distress warrant 
\ — Second appeal. See MUNICIPAL ACT, 8. 6 
(18) - 388 
Public Demands Recovery Act. Sec 
BENGAL Pustio DEMANDS Re@overy Act. 


Highway— Religious processions— Right 


of public to use highway for proc ssions—Oustomary 

right of a particular sect to use æ highicay mm de) oga- 

tion of the rights of another sect—BSpecial damige— 

Matntainability of sust—Performance of ceremonies 

entitling one sect to nse highway to the exclusion of 

another sect, 
. The right to goin procession through streets at» 
@ended with music, &c., is a natural right inherent 
in every subject of the state and no user is necessary 
to the creation of such right. 

The adherents of any particular religious sect can- 

not prevent the adherents of another religious sect 
from carrying ona religious procession, or from as- 
sembling for public worship in public streets on the 
ground that such worship had not hitherto been oar- 
ried on or that it was opposed to religious feelings. 
Vijiaraghava Chariar v. Emperor, 26 M. 654, distin- 
guished. 
_ Huthalu Chetti y Bapum Saib, 2 M. 140 at p. 
141, Parthasaradi v. Chinnakrishna, 5 M. 304 atp. 
309, Sundram v, The Queen and Ponnusamt v. The 
Queen, 6 M. 208, Sadagopachariarv. A. Rama Rao, 26 M. 
876; Sadagopachariar v, Krishnamoorthi, 80 M. 185 at 
p. 190, referred’ to. - 

The performance of any religious rites or ceremo- 


e nies by any sect or class-of persons does not entitle 


them to appropriate a publio street or any portion 
thereof for their religious processions or worship. 
Though no action hes for the obstruction of a reli- 


* gious procession along a highway in the absence of 


» special damage, yet where an order has been passed 
by a Magistrate, restraining such procession from pass- 
ing through a publio street, at the instance of .one 
perty, the other party is entitled to bring a suit for de- 
claration of their rights. Satku valad Kadır Sausare v, 
Ibrahim Aga valad Marsa Aga, 2 B, 457, Kast Sujaudin 
v. Madhavdas, 18 B. 693, distinguished. Kooni Meera 
Sahtb v. Mahomed Meera Sahib, 80 M. 15, referred to. 
KANDASAWAY MUDALI V. BABRAYA MUDAEI 716 

policy. See Oontraor Act, 8.28 977 

—— servant—Olerk in Cess-Oollection 

Department of a District Municipality—Obstruction 
to public servant. See P. 0.,8. 21 (10) 869 
Punjab Courts Act (XVAI of 1884), 
S. Cl) (a) (i)—Taluation of surt for redemp- 
tron of mortgage—Amount decreed by first Court as 
due from mortgagor, reduced by Appellate Court 
Value of suit for purposes of second appeal, 
a suit for redemption of mortgage on_payment of 

Rs. 328, the Gourt of.first instance fongd Rs. 1,168 due 

‘from the mértgagor and made redemption conditional 

on payments of that sum. The lower appellate 

Oourt reduced the amount by Re, 664, Both Courts 
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included dn the amount due Rs. 280-12-9 as cost 
of repairs of the mor d premises. On defendant’s 
second appoal to the Chief Court it was objectod 


“that theevalue of the suit was less than Rs, 1,000 and 


consequently a further appeal did not lie: 

Held, that the value of suit for the purposes of 
further appeal was the amount found due from the 
mortgagor in the QGourt of first insience, as w sum 
exceeding Rs. 1,000 was decreed by the Court of first 
instance as payable on redemption and wasinvolved in 
the appella% decree, a further appeal lay as of right 
to the Chief Oonrt. 

The words ‘claim to a question respecting’ in s. 40 
(1) (a) (i) of the Punjab Courts Act are very com- 
prehensiv® ond should not be lightly construed 
against the right of appeal. Ghulam Ghaus v. Nabi 
Bakhsh, 24 P. R 1903, F B., referred to. 


Muhammad Khan v. Ashak Muhammad Khan, 106° 


P. R. 1896; Bhag Mal v. Mohra, 169 P. R. 1888; 
Vasudeva v. Madhava, 16 M. 326, not apphed. 

The amount decreed for repairs is as much part of 
the money payable before redemption as is the actual 
mortgage money due, and cannot, therefore, be 
excluded from the jurisdictional value of the appeal. 

Bhag v. Ghasita Mal, 55 P. R 1890, followed. 

Muhammad Afzal Khan v. Nand Lal, 19 P R. 1903, 
F. B.; 88 P W.B.1908; Abdur Rahman v. Chirag Din, 
16 P. R. 1908, F B ; 73 P. W. R. 1907; Balwant Singh 
v. Ram Das, 28 P. R. 1908; 41 P. W. R. 1908, referred 
to. Zamorin of Calicut v. Narayana, 5 M. 284, (F. B) 
not applied. Kisaan Cumann r. ‘l'as-up-pin, 870 ; 
23 P. R. 1909; 37 P W. R. 1909. 


Frontier Regulation (No. IV 
of 1887), ss. 10, 12—Resolution of Jirga 
prohibiting member of particular tribe from acqut- 
ing land in certam locality—Reference to Jirga not 
originating fiom definite dispute—Non-compliance with 
provisions of 8. 10 of the Regulation—Effect of Resolu- 
tion on Punjab Pre-empiion Law-—Jurisdiction of Owil 
Court, when ousted, 

1. Where in a previous dispute the Full Tumandar 
Jirga of Dera Ghazi Khan under Frontier Crimes Regu- 
lation No. IV of 1887 pasged a Resolution to the effect 
that the persons of one Biloch Tuman should not be al- 
lowed to purchase land in the territory of another 
Tuman, butthe reference to the Jirga had neither origi- 
nated in a definite dispute of a character mentioned 
in section 10 of the Regulation nor had any aotion 
been taken by the Deputy Commissioner under any of 
the clauses of sub-section 8 of that section - 

Held, that the Resolution is nothing more than an 
authoritative statement of a general custom and 
cannot either override, or debar the Civil Courts from 
enforcing, the provisions of the Pre-emption Act II 
of 1905. 

2. A Civil Court is not debarred from 
cognizance of a claim in respect to which tho 
Deputy Commissioner has not proceeded, under sec- 
tion 10 (3), cls. (a), (b) of the Frontier Regulation, 
before the institution of the suit. If a suit is pending 
in the Civil Court in respect of a dispute, the Deputy 
Commissioner is precluded from making 8 reference 
under the Frontier Regulation to a Council of Elders 
with regard to the dispute, ABDUL Kaan v. HAJI BHAH 
877 ; 26 P. R, 1909; 35 P. W. R. 1909; 48 P. L. R. 
1909. 


== Sa 12, Bee 8. 10 Surra 877 
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Punjab. General Clauses Act (I of 
1898), S.°2 p (26)-gSuperstructure on land — 

Immovable properti. 4 . | 

In the absence*ef any spocjal definition in Act II of 
1905, a superstructure on landis immovable property 
under section 2 (26) of the Punjab General Clauses 
Act I of 1898. Banarsi Dag r. Hast ABDUL GHANI, 
397; 10 P. R. 1909; 18 F. W. R. 1909; 24 P. L. R. 
1999. 


° 
———— Laws Act (IV of 1872), s. 5 (a) 
and (b)—Rule of succession applicable to 
Native Christians. See Native Cmrierian 697 
— S. 6—Justice, gequity and 

good conscience, test for applying. See Native 
UHRISTIAN 697 








e S,  1O—Pre-emption—Moura 
Mangal Kolha, District Kangra— Right of pwc-emption 
in Kangra Dis*rict different from elsewhere, and 
restricted to certain persons— Burden of proif—Pre- 
sumption—Admissibuitty of Wajib-ul-arzes of o'her 
tillages to prore customin a pariiculfr village, 

In the Kangra Distriob the custom of pre- 
emption is different from elsewhere, and pro- 
emption is only recognized where the land is ancestral 
and the pre-emptor is descended from the common 
ancestor. i ` 

Chodhriv. Dalli 'Bingh, Civil Appeal No. 499 of 1882, 
and Purkha v. Narpat, Oivil Appeal No. 912 of 1822, 
(unpublished), followed. 

The presumption is that the custom of ore village 
is similar to the custom of other villages in the Kangra 
District, and a person setting up a contrary one 
is bound to prove it. Langu v. Nazar, 447; 42 


P. W. B. 1909. 

RETE 5. 12 (a) and (b)—Pr-- 
emption—Waji-ul-arg allorcsng right of pre-emption 
te ease of ancesiral land—Jointness no ground of — 
Pre-emplton when land not ancestral — Yakjaddi,’ 

= meaning of. 

Where the Wajsb-tl-arz allowed a right of pre-emp- 
tion only to ‘ Fakjattdis’ and it was not proved thatthe 
Jand in suit had descended from an ancestor com- 
mon to the plaintiff and the vendor: Held, that the 
plaintiff could not be treated as a Vakjaddi, nor 
could plaintiff claim pre-emption on the mere ground 
of jointness in the face of the express nnd ex- 
haustive statement of custom in the Wajsb-wl-ars. 
Bisuna v. Puoi, 478; 43 P. W. R. 1909. 
m 88. 24, 27, 31—ivil 

Procedure Code (Act XIV of 1882), ss. 861, 864—In- 

solvent Debtors Act (11-12 Victoria Ch. 21)—Insol- 

vency—Vesting order, Effect of—One insolvency Court 
declaring a debtor tnsolvent and taking charge of his 
property—Incompetency of another Court of msolvency 

. to deal with %+—Mined jurisdiction under two enact- 
ments—Procedure. 

In December 1906, certain persons were declared 
insolyents by the Insolvent Estates Court, Ammisar, 
under Act IV of 1872. In May 1807, similar order 
was passed by the Bombay High Court under Insolvent 
Debtors Aot, 11 and 12 Victora Chapter 21. The OM- 
cial Assignee Bombay, then claimed to administer and 
take charge of all the property of the insolvents and 
to have the insolvency proceedings conducted in the 
Bombay High Court, 

Held, that an order under section 24 of Act IV of 

1872 makes the debtor insolvent from the date it is 
paraso, and that one of tho consequences of the order 
to vest the property of the debtor in the Court under 

section 27 of the Act. =- . 
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Teld, also, that it is an essentjal element of a 
declaration of Insolvency that the insolvent’s property 
ceaserto be his praperty and becomes the pfoperty 
of the Court qy of some one appointed by the Court, 
for the benefit of the creditors. 


So that on 81st May, 1907, thero*were no rights 


subsisting in the insolvents as regards their pro 

on which the order of the Bombay High Court’ Gould 
operate under seotion 7 of 11 & 12 Victoria Chapter 21, 
and the principle that a prior attachment confers no 
right does not apply in sucha case. Aranvayal Sabha- 
pathy Moodliar v. Karamalli#Joosub, 21 B. 207; Kanhaya 
Laly Hursukh Rai, 46 P. R. 1874, referred to. , 

Frederick Peacock v, Madan Gopal, 20 0. 428 
and-Crisinasamy v. Official Assignee, Madras, 26 M. 
673, distingnished. oS 

Obiter— 

An officer having jurisdiction in insolvency matters 
both under Act IV of 1872 and Act XIV of 1882, 
should not mix up the two jurisdictions together, and 
proceedings commenced under either of them must be 
finighed separately. OFFICIAL ASSIGNER, BOMBAY v. 


REGISTRAR, SMALL Oausm Court, Amritsar, 55;6 ° 
(J 


P. L. R. 1909 ; 5 P. W. R. 1909. 
S. 27. See PUNJAB ri 





Act, 8, 24 





8. 31. See PUNJAB Laws 

Act, a 24 N ~ 55 
Punjab Limitation Act (I of r900) 

—Suit for possession of ancestral land by reveratoner 

~—Death of altenor before the Act came into Jorce—Onus 

probandi—sApplicability of the Act. 

A suit by a reversioner ofa male proprietor for pog- 
zossion of land, sold by such proprietor without any legal 
necessity or consideration, is governed by the Punjab 
Limitation Act, I of 1900, if the slienor’s death has 
taken place after it has come into force. Where the 
date of the alienor’s death is uncertain, 1t rests with 
the plaintiff to establish that the alienor died before 
the Act/oame into force, and hence the Act does not 
apply to the case. 

The terms of the Punjab Act have had the ‘effect of 
shifting the burden of proof, which, under article 144 
of the Limitation Act, 1877, was on the person setting 
up adverse possession as his title: Parma Nand Misr v, 
Sahib Ali, 11 A. 488, referredto. KARM SINGH v. 
MoHAMMAD DIN, 397 ; 61 P. L. B. 1909 ; 11 P. R. 198050 
12 P. W. BÈ. 1909. 

Patjan Pre~empthon Act (II gt 
1905). See PUNJAB Fronter RE@ULATION, esl 
— S, 3 (5)—Pre-emption—Sale 

in goecubion of Civil Ouurt’s order—Sale of tmmove- 
able property by a Receiver under section 356 of Act 

XIV of 1882, not subject to pre-emption. f 

A. sale of immovable property by a Receiver under 
“ direction of the Court,” under section 366 of the Code of 
Oivil Procedure, Act XIV of 1882, is a sale in execution 
of an order of a Oivil-Court within the terms of section 
8 (5) of the Punjab Pro-emption Act (II of 1906) and, 
consequently, not subject to pre-emption. e , 

Hukm Chand v. Robinson, 43 P. R. 1894, Norendra 
Nath Sircar v. Kamal Basım Dasi, 28 O. 568, (P. 0.), 


23 I. A. 18; Reference under section 28 of Act VIE of 
1870, 17 A. 288, referréd to. . 
Muhammed © Bakhsh v, Hira, 45 P. R. 1878; 


Mula v. Nihal Chand, 78 P. R. 1881; Muham. 


mad Bakhsh v, Rayindar ‘Singh, 121 P. R&L888 ; Jhangi 


e@ 
ae ee 


ws 


. © 


ah | 


» w 


Vol, I] 


$: . * 
Punjab Pre~emption Act—concld. 


Ram Ye Budho Bai, 84 P. R. 1901, {F.B.); Jaggay Nath 
y. Farla, 28 PeR.1902; IFells v. London, Tilbury And 
South End Railway Co, L R. 5 Ch, Div. 127; Wahid 
ud.dm v, Hakwnan, 15 O. 757, (F.B.) at p 770, and Bay 
Nath v, Sital Simah, 13 A. 224 (F.B.)at p. 228, distin- 
guished, PlARE Lar v. GANBSHI Lat, 474; 41 
P. W. R. 1909; 46 P. R. 1909. 


1, 20 ( bp) sean 2 ft wath limited powers 
of landed property by htisband to wife-—~Landowner— 
Hanjra agricultural tribe. 

Hanjra Jats form an agricultural tribe. 

A male or a female owner, lie a sonleas male pro- 
prietor or a widow, of landed property with restrioted 
rights of ownership (Estate tatl male special), i.e., in- 
heritable estate of a limited character, is nevertheless 
an owner within the meaning and for the purposes of 
sections 11 and 12 (e) (thirdly) of Act TI of 1905. 

Quære—Whether a successful pre-emptor becomes 
an owner of the pre-empted property from the date 
of the original sale by the vendor? Hakam Singh v. Indar, 
48 P, R 1902; Abdulla v. Amir-ud-Din, 76 P. R. 1902, 
referred to. KARIMDAD Kuan v. AMIR Bist, 460; 
26 P. W. R. 1909. 


e 8.13 (2), (7)—Pre-emp- 
tion. Sust for—Pre-emptoF entitled to preempt 
under several clutises of e. 13 different portions of 
property—Omisaton to sue for whole bargain subject 
to pre-emption—Forferture of right. 

Where a person, entitled to pro-empt under abe: 
clauses óf section 18 of Act IT of 1905, sues for pre- 
emption of property falling only under one clause and 
omits to sue for other property falling under a differ- 
ent clause but included in the same sale he offends 
against the vital canon of pre-emption law which pres- 
cribes that he must acquire entire bargain as far as 
his right extends, and consequently he forfeits his 
right altogether. Muhammad Wilayat Ali v. Abdul 
Rab, 11 A. 108; Durga Pershad v. Munshi, 6 A. 423, 
followed. BANARSI Das v. Hast ABDUL GHANI, 
397 ; 10 P. R. 1909; 13 P. W. R. 1909 ; 24 P. L. R. 
1909. 


Punjab Tenamcy Act (XVI of 1837), 
S. 50—Fjectment of tenant from land not on 
lease by revenue—Oonrt. See TURISDIOTION OF CIVIL 

è oR BRRYENUR Court 321 


———2— 8s. 77 (3) (g)—Ejectment 
of tenant from land not on lease by Revenue Oonrt 
. —Suit for possession by tenant on basis of ocou- 
pancy and proprietary right. Se: JUBISDIOTION 
or Crvin on Revenus Court 321 


pan 








b 8. 77 (3) (c)—Jurisdic- 


tion of Ravenue or Owil Oourt—Suit for possession of 
land when defendant is paying share of produce as 
rent. 
A suit for possession of land on the allegation that 
defgndant is paying sharo of its produce as rent ia 
a suit by a landlord to eject a tenant falling under 
seotion 77 (3) (c) of the Punjab Tenancy Act XVI 
gf 1887 and is consequently cognizable by an Assistant 
Collector 1st grade, Ram Jas v. Ratna, 465; 25 
P. B. 1900; 89 P, W. R. 1909. à 
= gs. 100 (2)—Suit coznes- 
able Wf Assistant Cullector, lst grade, decided 
eby Ctl Court having also powers of an Assistant Col- 
lgotor, 2nd grade— Registration of decree as Nevsnue 
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Duurt decres not allowed — Proper drocedure—Return 

of plaint. 

A deerpe in a Revenue case passed by a Civil Court, 
the presiding officer of which is also invested with 
Revenue powers, cannot be registered in the Revenue 
Conrt as provided by section @00 (2) of Act XVI 
of 1887, if the officer was incompetent tp take cognizance 
of the suit in his Revenne capacity. The proper 
course in such a case is to return the plaint for in- 
stitution i a Revenue Court having jurisdiction there- 
in. RAM Jas v. Barra, 465; 25 P. R. 1909; 39 
P. W. R. 1909; 70 P. L. R. 1909. 


Purdgnashin Woman—Poeraonal attend- 
ance when to be forced. See Cz. P. O., a. 205 LOL 


— Qutlateral recital in document— 
Recitals brought to her knowledge and ewplaned— 
Presumption of her being aware of them, 

Where certain statements in a deed, which are 
entirely collateral to its main purpose, are relied upon 
as admissions against the executant of the deed who 
is a pardanashin lady it ia incambent to prove that 
the document was brought to her knowledge and its 
effect explained to her; and the fact that any docu- 
ment containing collateral recitals was registered and 
acted upon, does not raise any presumption whatever 
that she was aware of the existence of the recitals in 
the document acted upon. KisHorr Lan v. ÜHUNNI- 
Lat, 128; 5M. L. T.58; 90. L.J. 172; 180. W. N. 
870; 11 Bow. L. R. 196 ; 81 A. 116; 19 M. L. J. 186, 














—-— Position of—Conditions of ralig 
cmtract by—- 

A pirdanashin lady is one who is really kept in 
seclusion and has little or no commerce with the 
outor world. A. free and capable woman does not 
require the special protection extended by law to 
pardanashin ladies. 

The conditions precedent of a valid contract by a 
pardanashin lady are that the woman must fully 
understand what she is doing and she must have 
competent and independent advice. KAMAL Kumari 
Devi v. NARENDRA Nars, 573; 90. L. J. 19. 


Rashness, Culpable, defined 814 


Recelver—Lease, application to set aside——Remedy 
by suit, not by applicatton—Order agatnst lessee for 
arrears of rent—Receiver's accounts, 

No summary order can be passed upon an application 
to set aside a lease which has been granted by a Re- 
ceiver under an order of the Court giving him author. 
ity to grant leage,and under which possession has been 
given to the lessee. The course open to the applicant 
is a anit against the Receiver, and also, if it is alleged 
that the lease was granted and obtained by collusion 
against the lessee. Surendro Keshub v. Dowrgasvondery, 
15 0. 253, distinguished. 

On an application asking that the Receiver may be 
directed to realise all sums due for interest from the 
essee or he do personally make good the losses sus- 
tained by the estate: 


Held, that no order can be made against the lessee 
on this application; and that as against the Receiver, 
the contention may be raised on the passing of the 
Recerver’a accounts, as it 18 a matter touching the 
accounts. Krista UHANDRA GHOSE v. KRISTA RAKHA 
Guoss, 470; 86 C. 62; 12 O. W. N. 1028. 
Redemption. Se Mortaxaz—RxeppMprion. 
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Registration, Act (III of 1877), 8S. 

3, 17 (b), #Y— Rgh to take om lao—Intereat in 

ammovable property—Commpulsory regist: ton—Ad~ 

misarbiltty of unregistered document, * 

A right to take out lac from trees standigg on a 
jungle isa right to enjoy, ,and an interest'in, “ im- 
movable property” as defied ins. 8 of the Indian 
Registration Act, e 
_ Raja Bije Bahgdury. Ganoolal, 6 ©. P, L, R. 6, Sakhe, 
Ram v. Gopal, 9 O. P. L. R 53, Seen: Chettiar v. 
Bantharathen Ohetitar, 20M. 583, Mammihhutti v, 
Puzhakal, 29 M. 858; Mirig v. Mahomed, ¢ N. L. R. 
104, followed. 

Janoo v. Lucha, 12 W. R. 866; Bagu Maly, Baha. 
wal Bakhsh, 72 P. R. 1884, not followed. 

- Misr Lal v. Mozhar Hussain, 18 O. 262, 4tmaram 
v. Doma, 11 O P. L. R 87, distinguished. . 
Sukhnandany, Sadaram, 13 0. P. L. R. 48, ‘referred 


to, - 
The registration of a document by whioh right to 
Collect luc is assigned fora number of years is com- 
pulsory under s. 17 (b) of the Registration Act, if the 
value of the interest transforred is one hundred 
rupees or in excess of Rs. 100. 

Such a document, if unregistered, cannot be admit- 
téd in evidence; and a suit for damages and injunction 
based upon ıt must, therefore, fail. 

Balaji v. Bana Bat, 1N.L. R. 47, relied upon. 
PARMANAND vt. Brexuv, 903; 6 N. L. R. 21. 

S. I 7—Registration of com- 
promise decree when binding, 

A petition of compromise, in so far as it relates to 
properties in suit, does not require registration under 
section 17 of the Registration Act, and the decree, 12 RO 
far as it gives effoct to the settlement touching such 

roperties, operates as-res judicata, If it gives effect, 

owever, to the settlement touching properties ex- 
traneous to the Htigation, the decree is, to that ex- 
tent, clearly without registration and is inoperative, 
In relation to these extraneous properties, the parties 
must fall back upon the petition itself, which cannot, 
without registration, effectively declare or create title 
to immovable property exceeding Rs. 100 in valne. 

Pranal Anni v. Lakshmi Anm, L. B. 26 I. A. 101; 22 
M. 508, Birbhadra v. Kalpataru, 10. L. J, 388; Kahi 
Charan v, Ram Chandra, 30 C. 788, Patha v. Esup, 
29 M. 866 ; Muthayya v. Venkataratnam, 25 M. 563 and 
Achutaramaraju v. Subbaraju, 25 M. 7, followed. 

Raghubans v, Mahahir, 28 A. 78, dissented from. 
GURDEO SINGA V, OHANDRIKA Sinan, 913; 36 0. 198; 


6 C. I; J. 611. . 

amma 58. 17 (b), 49— Evi- 
dence Act (I of 1872), 5. 92-——Variation of provistons 

~ of registered mortgage— Compromise entered into in 
mutation proceedings, purporting to alter terms of 
registered deed—Admissibility in evidence. 

During the course of mutation proceedings, on the 
basis of a registerad-deed of mortgage, a co-owner of 
the mortgagor objected tothe mutation of names, 
Ax oral compromise was entered into by the parties; 
and the opposition to the mutation of names was 
withdrawn The Revenue Oonrt sanctioned the 
mutation but the terms of the compromise were not, 
referred to or narrated in the order of the Revenue 
Court :— 

Held, that the compromise could not be admitted 
in evidence, asit purported to alter the terms of tho 
registered mortgngo; it could not have the effect of 
creating a charge and modifying tho provisions of 
a registered document, 
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Nur Als v, [maman, 1884, A. W. N., 40 ; Raghubans 
Mang Singh v. Mahabir Singh, 28 A. 78, distingutshed. 
Panal ginni v. hms Anm, 22 M. 808, referred, 
to. BapaR-up@pIn AHMAD v. CHass0, 558; 81 A. 
18; (1908) A. W. N. 264; 6 A. L. J. WIT, 
man aman S. 17 (1b) — Right to take. 
out lac, transfer of-—Compulsory Registration. Ses 
s. 8 SUPRA 903 
— ar 8. 49—Personal covenant 
to pay debt contained in unregistered mortgage deed. 
An unregistored deed of fhortgage which has not 
been attested at all or has been attested by only 
one witness is admissible as evidence of œ personal 
covenant to pay. 
Madras Deposit and Benefit Society, Ld.,v. Oonnamatat. 
Ammal, 18 M. 29, overruled. > 
Tofaluddı Peada v. Mahar Ali Shaha, 26 0.78; Sona- 
tun Shaha v. Dino Nath Shaha, 26 O. 222; and Bada 
Kavaur v. Tadepally Basaviah, 80 M. 284, approved and’ 
followed. j 
Gomaji v. Subbarayappa, 15 M. 253; Ulfatunnissa 
Elahijan Bibi v. Hosaim Khan, 9 0.520; Veerappa 


Kavumdan v. Ramasami Kavundan, 30 M. 251, refer- ə 
I 


red to. PULAKA VEBTI V. THIRUTHIPALLI 

— 81 49 Om compromise 

varying terms of registered mortgage—Admissibili 
in evidenco, Sets. 17 (b) Supra ash B58 

— m Sa 49-0 istered docu- 
ment transferring right to take out lac—-Admissi- 
bility in evidence, See s. 3 SUPRA 903 

Regulations VIII of 1812 and IV 
Oo. 1814—Saltpetre—Monopoly—Bettia Raj. 


The proprietor of the Bettina Raj is the permanent, ` 


settlement-holder under Government-of the Saltpetro. 
mshal of Sarkar Champaran which passed to the Raj. 
by purchase in 1804. i 

Reg. VIII of 1812 and Reg. LV of 1814 were not, 
intended ocither to extend or to limit the right which 
the Bettiah Raj had to the nimak sayar mehal in Bar- 
kar Champaran. The abolition of the monopoly of 
the East India Oo., by the regulations, Was not intend- 
ed to affect the right of the Raj to realise its dueg 
either in the shape of royalty from the manufacturera 
or itself to manufacture saltpetre to the exclusion of 
all other persons or proprietors of land in Sarkar 
Champaran, The right to grant licenses and realisg 
royalty would not be inconsistent with the abolition 
of monopoly. Gotas Onanp v, JANKI Korr, 967; 
86 O. 267; 18 O. W. N. 454. A 

——— IV Of 1814-—Saltpetré—Monopol 

Bettia Raj. . See REGULATION VIII or 1812 967 
XX of 1817—-Chowkidari register. 
Admissibility of entries in, See EVIDENCE Aor, 
8. 82 on, (2) 37 6 
———— I of 1891—Tham cultivation me 
* Sylhet—Applrcation of Iegulatton—Onus of proof 

upon Government, 

When the Government claims to apply to certain 
lands, which have been long in the enjoyment of the 
plaintiff's predecessors in title, Regulation III of 1891, 
which would have the effect of confiscating proprietary 
rights, and giving compensation in exchange, it lies 
upon the Government to show that the facts of the 
case are such asto bring it within the operatio® 
of the Regulation; and that the present case is one* 
in which, at the Permanent Settlement, fp making 
settlement .of certan taluks with the plaintiff's 
predecessors in title, the officers of Government in. 
cluded, for the purposes of agsessment, am ong the 
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Regulation III of 1891—ogncld. 


assets of those taluks the incotho domved by thoir 


owners from jhum oultivation carricd on beyont 
the lamts of the scttled ostatg Hanar Kary v. 
Secrnrary op Smara, 182; 860.1; 80. M J. 496; 
12 C. W. N. 1095 
Release-—dpgreomenb to roleaso a mortgage is 
binding on persops parties to it but not on a per- 
gon who is not a party. See MORTGAGE 64 
by Mohamedan wife of her prospectivo 
rights of succession 18 inoperative. See 'TRANSFER 
or Property Act, s 6 (a) 


Religious Instit&tion—Succession—Custom: 


——Wull—Letter of appointment, 

Succession to property left by the deceased hoad 
of a religious institution deperds npon custom and 
practice, which must be proved by evidence in each 
case and cannot be altored by any act of the Afohunt 
inconsistent with the custom, and he has no power to 
make any testamontary disposition of the properties 
belonging to the institution. Mahanth Ramji Dass v. 
Lachhu Dass, 7 0, W. N. 145, followed. 

Where the Mohunt of an 4dkhra appointed, by a 
document, certain persons trustees and Pujaris but 

@id not name any successor as Mohunt in his place: 

Held, that it amounted simply to a letter of appoint- 
ment and as thero was no disposition of any property 
it was nota Will within the meaning of the defini- 
tion of that expression in the Probate and Adminis- 
tration Act. Chaitanya Gobinda v. Dayal Gobinda, 
90. W. N. 1028, followed. Kaisnxa Das BAISHNAB 
v. KALI SUNKAR BAJPAI 216 
Religious procession—Right of public to 

use highway for processions —Oustomary right of 

a particular soct to use a highway in derogation of 

the rights of another sect—Special damago— 

“Maintamability of suit—Performance of ceremonios 
- entitling one sect to uso highway to the exclusion 

of another sect. See PUBLIC HIGHWAY 716 
Rent fora house lct for prostitution. See Oox- 

TRACT ACT, 8, 23 2 

Enhancemont of—Correction of Jamaband: as 

to rent, See N. W. P, Tenancy Act, s. 41 70 

decree—Priority over mortgage decree. See 

TRANSFER oF PROPERTY Act, 8. 79 35 

Recovery Act. Se: Baxsan Rext Re- 
covery Act. 

Representation, doctrine of, does not extend 
to sale under Public Demands Recovery Act. Se 
Pustic Demanps Recovery Act 197 

Resistange to execution —aApplication 
. complaining of resistance—Limitation period to run 
fram date of partioular resistance. See C, P. C 
os, 318 785 
Res Judicata—Dccision in former suit m- 

consistent with tho defonce that ought to have 

beon raised. See C. P.0.,8 18, Bxp. 2 

Bale eertificate containing more 

land than sold by anction—Right of person m 

possession to question accuracy of sale certificate. 

See C. P. C., 8. 18 193 

Suit for sale by mortgagee—Claim 

of pine mortgagee to be satisfied out of surplus 

gale proceeds—Scparate suit when maintamable. 

See Mortaace 2 

















Revenue Court decree passed with- 
dut Para whether bars sukgequent Civil 
suit. See JuRispiction or CIVIL or REVENUE 
Court a 32I 


“e eae e¢ e 
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. e 
Res Judicata—concld. k ' . 
Revongo Court- Subsequent suif in Civil Court. 





See N, W. P. RENT ACF . 517 
mn Decision not absolutely noces 
does got operate as—See O, P. O., 3, 13 523 


Intereti—Previous suit for interest 
on rent—Subsequent suit for interost on rent for 
a difforent period. See O. P. @ (1908), s. 11 529 


aan baa Suit for sale of moXtgagod property 
~-Simple mohey-decree passed in accordance with 
comprongse—Subsequent suit for sale of mortgaged 
property barred. See C. P. C., 8.18 561 


——_— Mattor which ‘ ought’ to have beon 
mado a ground of attack, See C. P.O., 8.18 SH 
8 


2 . 

— Pleadings and judgment should be 
looked into-—Adjudication between defendants, See 
O. P. Cys, 48 913 


——Mortgage--Redomption—-Mortgageo 
purchasing mortgaged property in oxecution 
of money-decree—Mortgagor withdrawing balance 
of purchaso money—-Mortgagor approbating sale 
in subsequent suit to enforce mortgage, See 
MORTGAGE-—REDEMPTION 952 

Restraint of trade, general or partial— 
Reasonabloness of restraint—-Monopoly. See CONTR- 
act Act, 8. 27 Sik 


Restriction against alienation contained in a 
Will is void. Se? PROBATE AND ADMINISTRATION 
ACT, 8, 23 


Revenue Sale Act. See Bexaan Revenve 
SALE Act. 


Reverslonary helr. Son adopted by widow 
19 not — See HINDU LAW—ADOPTION 647 


rights, transfer of, is invalid. See 
TRANSFER OF PROPERTY Act,s 6 (a) sis 


Review of Judgment—an order under 
8. 98, O. P, O., isnot open to review. See O. P. C., 
8. 98 900 


Revision (Civil —High Court cannot revise an 
order proclaiming tontas. See LEGAL PRACTITIONERS 
Act, 8. 36 143 











—-High Court will not interfore where 
no groat injustice or inconvenience is done. See 
O. P. O., s. 622 151 


———. Service of summons on a Railway 
sorvant—Summonses not sent through official 
superior—Proceedings set aside. Gre O. P. C, 
8 622 163 

High Court cannot intorfere in an 
order of Small Oanse Oourt returning plaint for 
presentation to proper Court. Ses PROVINCIAL 
BuALL Cavers Covrts Act, 8 28 2 

High Qourt’s power to got asido 

decree passed without jurisdiction by a lower ap- 

pellate Court. See PROVINCIAL SMALT, Cause COURTS 

Act, 8. 18 








High Court's power to interfere 
with an order sanctioning prosecntion See O. P. O., 
s 622 569° 
——-——-——High Court's power to interfere 
with an order though just but passed without 
juriadiction, See O. P. O., s. 244 783 


HOt 

à e 
Revision (Criminal—di 'h Court's power on 
Oriminal side to’interfere with sånotion to prosecute 
granted by Civif Court. Sep OR. P. C., s. 1905 5 
—~ Power of High Court to ihterfere 
_ in pending casés. Sea Or. P. C., 8.439 93 
—— Power of High Court to quash pro- 
~ eeedings takon without complaint. See Ör, P. C, 
s. 19S 99 
Hig h Court cannot revise an order 
proclaiming tout. TE LEGAL PRAOTITIONERS Aor 
a. 86 : 143 
—— -Power of Chief Court t@ interfore 
with a warrant issued by Political Agent under 

Extradition Act. See Or. P, O., 8. 489 
—— High Court's power to interfere with 
order under s. 622, Cr, P. O. See On. P. Og 8. 208 
mama Revisional jurisdiction of District 











Magistrate and Sessions-Judge—Mis-appreciation of 
evidence whether a good ground for “interference. 
See Cr, P. O., 8, 436 2an 


—— Order of acquittal—Power of Hi 
Court to revise. See On. P. O., s. 439 (4) 2 
Power of Chief Court to revise 
judgment of single Judge. See Cz. P. O., ‘aR 








High Court’s power to interfere 
with an order sanctioning prosecution. See O. P. C.,° 

s. 622 569 
Power of District Magistrate to 

order committal of discharged accused for mis- 

appreciation of evidence. See Ca. P C., s. 437 686 
— Judgment of single Judge with jury 

exercising original criminal juriadiction——-Power of 

Chief Court to revise such judgment. See Cr. P. O. 

s. 439 747 
——__-——-——-Power of High Court to interfere 

pn a ajan 8 order under s. 145. See OR, F 6: 3 
Right of sult for contribution between co-mort- 

gagors, See TRANSFER oF PROPERTY Act, 8.82 5 
———- ot decree-holder purchasing auction- 

ed property, on objection allowed. See C. P. O; 

s. 278 106 
—— One partner can sue for his sharo of 

debt due to partnership, where other partners pive 

fraudulent discharge See PARTNERSHIP 200 
——— Whole estate—Co-sharer not heard of 

for’ 12 years—-Other co-sharer not entitled to take 

whole estate. 

Where the plaintiff alleged that he and another 
person R. were equally entitled to take by inherit- 
ance the proporties left by 8 and that as R had not 
been heard of for upwards of 12 years, he could not be 
made a party:— 

Held, that the mere fact that R. had not been heard 
of for 12 years does not show that tho plaintiff is 
entitled to take the whole estate; and that although 
the defendants are trespassers and the plaintiff the 
owner of a moiety share, yet he is not entitled to 
take possession of the whole estate. ALOHABIR SARAN 
v. LALA BALDRO BAHAI 
a Endorsement on bond, “ The balance 

due should be paid into the hands of my son”— 

Assignee’s right of suit 212 
aman Property belonging to idol-—Righb 

to bring suit rests ın shebait. See Barna 216 
by one of sevoral joint promisees— 
- Refusal of others to join as co-plaintiffs, See Oox- 

TRAUT Act, 8. 45 
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Right of suit—concld. 


A widow cannot sue for mainten- 
anteewhen already in possesion of her huskand’s 
esfite sufficient for 5 years’ maintenance. See, 
MAINTENANCE 





—~—~ Benumidar may bring suit on con- 
tract or mortgage, but not on a title suit, See BENA- 
MIDAR 522 
Right of transferee without consider- 
ation of pro-note to bring suit, See NEGOTIABLE 
INSTRUMENTS Act, 8. 58 

Considernflon agreed to be paid by. 
vendeo to vendor's oreditor—Vendor’s right to 








VENDOR AND PURCHÆSER 


sue for purchase money on failure of payment. See 
621. 








Right of proprietor to aue for re- 


covery of money or annulmont of deed executed by, 


manager of encumbered estates. See OHOTA NAGPUR 

Estarns Act, 8. 7 A 
aaa Order restraining religious pro- 

cession from passing through Public Highway—-. 
Suit for declaration of right fo hold religious 
cession. See PUBLIC HIGHWAY 716 


——-—- À mit to.set aside a sale under 
satisfied Certificate is maintainable. See Pusuic 
DEMANDS Recovery Act, 8, 12 871 


aaa rng Suit for recovery of property 
not maintainable, if voidable sale is not avoided 
within time. See LIMITATION Act, scu. II, ART. 91 


719. 








Auction purchaser in possession— 
Decree in execution of which he purchased, set 
aside-——Suit for recovery of possession from auction 
purchaser not barred. See O. P, O., 8,244 744 


eaaa District Magistrate cancelling per- 
mission given by Municipal Board to build a tem- 
ple—Snit to set aside District Magistrate’s order not. 
maintainable. See U. P. MUNICIPALITIES Act, A = 


Rloting-—Common object—No express, but clear 
finding——No contest as to common object in lower 
Courts, See P. C., s. 141 


Road, obstruction of—Special damage, 
facts to establish. 

Where the road, which the defendant is said to have 
obstructed, is a road leading from the plaintiffs’ village 
to their fields and also to the publio bgrar and ghet,. 
and there was no other convenient road for them to 


use: 4 
Held, that the facts are sufficient under the law to 


constitute special damage and to entitle the plaintiffs, 


to a decree, Absul Miah v. Nasir Mahommed, 22 0. 551, 
followed. Goran CHANDRA NaskAR ù., GADADHAR 
MONDAL 110 


Rullng-Chlef—Rajah of Poonch—Suit against 
Ruling-Ohief without previous sanction of Govern- 
ment. See O. P. ©., as, 428, 434 ‘604 

—— Evidence of being Ruling Chieg 
A letter from the office of the British Resident 

in the State or that of the Government showing 

that the head of the State is a » Ruling Chief is prima 

Jacie evidence of his being so. 

Sultan of dohori’s case, L.R. 1 Q. B. (1804) 
149 and Foster’s case, L. R. I Ch. (41908), 811—813, 
referred to. DAYAL BINGH v, Urtau Kawa, 604, 
PR. 1900; 27 P. W. B. 1909; 32 P. L, R. 1909. 4 
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Sale Certiflcate—Evinonco oftitle, independ. 
ently of. See EVIDENCE ` 62 





under Revenue Sale’ Law Share 
thal passes, ges Ravexus Sart: Law, 8.18 ° BI 


, Joint, to several vendes Price and share 





of each spedified—Divisible transaction. See PRE- 
EMPTION SUIT 6 91 
——————~ under Public Demands Recovery Act, 


effect of. See Ponti DEMANDS a 


~- Partially invalid for want of legal necessity 
—Whole gale to be set aside. See HINDU Law 
—Wibpow è 434 


--——— Sale brought about by fraud is not void 
ab witio but voidable—Subsequent repudiation 
by vendor, effect of--Suit for recovery of property 
not maintainable, if sale not avoided within time. 
See LIMITATION AOT, scu. II, ART, 91 719 


under satisfied certificate is void. See 
PUBLIC DEMANDS Act, 8. 12 


e Sale In execution—Decree for costs against 


Hindu widow—Exact interest which passes. See 
Hinpu Law—Wipow 62 





ee Date of campletion. See Limit- 
ATION Act, scx. II, ART. 166 12 





Purchaser at—not bound by 
estoppel of judgment-debtor. See C. P. O., 8. 278 
106 








————_Conduot of Court officers—Duty 
of Court. 

In sales under the direction of the Court it is in- 
cumbent on the Court to be scrupulous in the extreme 
and very careful to see that no taint or touch of fraud 
or deceit or misrepresentation is found in the conduct 
of itg ministers. Manowap Kata MERA v. A. V, 
HARPERINK, 122; 860, 328; 10M. L. J. 122; 18 
CO. W. N. 249; 6 A. L. J. 84; 5X L. T. 128; 9 
0. L. J. 165; 11 Bom. L. R. 227. 


aaa aan Setting aside of—Fraud. Bee 
Fraup 158 


Sale of mortgaged property in 





">. 4 K 
- execution of a simple money decree as well as a 


decree absolute for sale—Both decrees in favour of 
» the same decree-holder—Regularity of sale. See 
* RansyER*or PROPERTY AoT, 8. 67 162 


Registered tenant, money-decree 
against—Rffect of ~ Whether whole tenure passes, 
Where one of several tenants whose name is alone, 

registered in the samindar’s sherishta, is sued for rent, 
ehe does not represent his co-sharera in such a sense 
that proceedings taken against his interest alone, in 
execution, can be construed as proceedings binding 
against all the others, 











The sale of holding, in execution of a money-deores 
against the recorded tenant, passes only his right, title 
and interest in it and not those of his co-sharers. 


Doolar Chand v. Lala Ohabesl Chand, L. R. 61, A., 

; 8 0. L. R. 561, referred to. 

Jeo Lal Singh v. Gunga Pershad, 18 0. 996, doubted 
and distifignished. Doorcapuus Biswas v, Huro 
MouinunMApez, 184, 13 0. W. N. 270. 

e 

e e kad 
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Sale In execution—oheld. > 


ee, Fraud is not” the only ground 
on which Court sale con be impeached. Ses C P. 
O., s. 13 193 





—tr- eaae Property purchased by deoree- 
holder without Court's eave ~Secrecy—Fraud—Sale 
not challenge'l before executi Court, whether 
* can be challonged in defence purchaser’ s suit for 
possession. See O, P. O., s. 244 % 


—— c Under-statement of value of 
propert by deoree-holder--Dissuading possible 
purchasers—Setting aside sale. See C. P. O. 5 oe 


~g What passes in a, under s. 108 
of Rent Recovery Act. See Rent Recovery Act 
s. 27 257 


awang > Decree for costa against bone- 
ficiary--Purchagse by executor or trustee—Burden 
of proving payment of full value. »See PROBATE AND 


ADMINISTRATION Ac, 8. 91 289 
— [m Date of completion of auction 
sale, See O. P. C., 8. 244 416 





— Test whether Hindu widow’s 
estate or whole estate passes. See HINDU Law-— 
Wipow 434 








ere et Decree against registered ten- 
ant—Whole tenure does not pass—Interesat of un- 
registered co-sharer—Tenant does not pass. See 
LANDLORD AND TENANT 


————~—-«_ by decree-holder without 
Court’s permission is not vod but voidable. See 
©, P. O., s. 294 


Sanction to proSecute granted or revoked 
by Givil Court—Migh Court’s power of revision on 
Criminal side. See Ox. P. O., s. 195 5 


aana for sedition includes sanction 
to prosecute for abetment of sedition. See CR. P. C. 
a. 196 36 


—_——----_-————- Absence of proper enquiry- 
Notice. See On. P. O., s. 195 “ig 


—————--—____—_--—- Offences committed before 
Assistant Colleotor—Prosecution directed by Dis- 
trict Magistrate—Ilegality. See Cr. P. O., 5 ae 


aaa Offence committed before Mun- 
sif—Prosecution ordered by District Judge—Juris- 
diction. See Cz. P. O., s. 108 220 


for perjury—Statement of the 
witnesa wholly irrelevant—Disoretion. See P.. C. 
5. 193 287 


~ Contradictory statements made’ 
before Polce Officer and Magistrate—Sanction of 

Magistrate in respect of one statement. See Cr. P, 
O., s. 195 547 


Sea Customs Act (VIII of 1878), S. 
I 9—Importation of cocaine. See BOMBAY ABKARI 
` Act, a. D 


Security to keep peace—Inrisdiction of 
appellate Court to order. Ses Cr. P. O., 8. 103 Kn 
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Sed Ition— Swaral, meaning of—Whe roach- Gol Ig its py —goncld. 
ing “b6ycott’ gre‘ strikes’ is spditio 0 % Nor cap us, even if authorized to receive payment 
B. 124A a Ê 23. of a mom kke debt, take a cheque in lieu of cash. 
Advocacy of bdywott of goo Bhu f Life Intoscsts ge, Corporation, (1897) 1 
äs a means of getting rid of English amo Oh; P(189g) 1 Oh. 27, referrod “to? DeBENDRA 
to—See P. O., 8. 124A. 5 N Nv, MIRZA ABDUL BAMED BEROJI, 64 
oe Publication off See Cr MP. C; s 225 oWCitors Act, S. 43—Retalner disputed 
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Sh&bait—Disposition by Wul—Prope 
belunging to sdol—Right to bring suit 4 
Shebait. 

Properties dedicated to an idol do not vest in the 
Shebast, who, therefore, cannot dispose of them by will; 
but the possession and management of the properties 
belong to him, and the right to bring whatever suits 
are necessary for the protection of the properties is 
also vested in the Shebart and not in the idol. 

Maharaja Jagadmdra Nath Roy Bahadur v. Rani 
Hemanta Kumari Devi, 8 O. W.N. 8000(P. O.) and 
Mabatullah Nasya v. Nalini- Sundari Gupta, 10 
0. W. N. 42, explained and followed. KRISHNA Das 
BAISHNAB v. KALI BUNKAR BAJPAI. 216 

977 


Ship~Owner. See NEGLIGENCE 


Small Cause Sult—Contract—Jurisdsction— 
Buit cognizable by Small Cause Court, 


ene 





Defendant agreed to pay plaintiff Re. 60 on plaintiff 


consenting to transfer pattahs of his land to defendant. 
Plaintaff asked defendant to pay Rs. 60 and take 
transfer of pattah. On tho latter’s failing to do so he 
sued for the Rs. 60 on the Small Cause Court side :— 
Held, that the suit was for specific performance of 
contract between the plaintiff and defendant and, 
therefore, the Small Cause Court had no jurisdiction 
to entertain it. Fardunjt Bdalji v. Jamsedp Eday, 
28 B. 1, not applied. N. VEERASALINGAM v. BATHA- 
patty, 552; 6 M. L. T. 296; 19 M. L. J. 220. 


Solicitor—Retaimer disputed by client—Tasation 
of costs—Suit—Rule 644—Sol vertore Act 1843 (6 & 

7 Vict. C. 78), 8. 48. 

It is competent for a client to dispute his attorney’s 
retainer before the Taxing Master with reference to 
each and every item of the bill. But an attorney can 
obtain an order in taxation of his costs, even if his 
client disputes the retainer as to the whole bill Jn 
re Jones, (1887) 86 Ch. D. 105, followed. 


Where an attorney’s retainer is disputed, the pay- 
ment of the amount due to him can be enforced by an 
action only; but before he files his suit, it is essential 
that the amount he claims should be ascertained by the 

- Taxing Master. In re Debenham and Walker, (1895) 
2 Oh. 480; Re Olarence Harcourt, (1887) 828. J. 92, 
referred to. MADHAVJI Kampar V. DADA MAHOMED, 
201 ; 11 Box. L. B. 88. 


Authority of, to receive payment of mortgage 
debt—Entering into agreement. 

A solicitor has no implied authority as such to 
receive payment of a mortgage debt, even though he 
may be authorized to receive payment of the interest 
and permitted to have possession of the mortgage 
deed, much less has he any authority to enter into 
agreement with any third party to the effect that 
npon payment of a certain sum of money, the mort- 
gagee would release a certain portion of the mortgag- 
ed pro from the mortgage lien. 

Wilkinson v. Candlish, (1850) 5 Excts. 91 and 
Kopt v. Thomas, (1856) 1 H. and N. 473, referred to. 





> 







W? solotors clent—Taxatiof 
SOLICITOR 


Specific performance of an agreement 
not to serve any body other,than the promiseo will 
be granted. See BPECIFIO Érte Act. 8.57 829 

———— Rellef Act (I of 1877), S. 9—Sui 
for possession-—Actual bodily possesston——Disposses- 
sion of direct tenant,® 
Section 9 of the Specific Relief Act does not apply 

only to cases in which there was an actuat bodily posses- 

sion of which the plaintiff was deprived; but where the 
complete ouster of the direct tenants in actual occupa~ 
tion of the land is the ouster of their immediate land- 
lord to whom the rent is paid, the latter may bring 
suit under that section. Tarini Mohun Mazumdar v. Gunga 
Prasad Chuckerbutty, 14 C, 649, distinguished. In +e 


of costs. 


Sutherland, 9 B. L. R. 229; 18 W. R. 11, Or., referred @ 


to. BiInDUBASHINI CHAUDHURANI v. SRIMATI JAHNAVI, 
150; 13 ©. W, N. 308. 


S. 9—Possessory sust—Subject- 
matter of dispute ceasing to exist on date of judgment 
—Jurisdiction of Court ousted or not-—-Actual phy- 
sical possess'on. 
Even if it be assumed that a total and permanent 

dilnviation of the subject-matter of dispute in a suit, 

under sec. 9 of the Specific Relief Act, on the date of. 
judgment, may oust the jurisdiction of the Court, yet 
where the property was in existence when the suit was 
instituted and there was nothing to mdicate that it 
had ceased to exist when the jadgment was delivered: 

Held, that the Court had jumsdiction, although after 

the decision both parties intimated that the land had 

been washed away and-could not be found in the 
locality. 

Quere: If a party holds possession through his 
tenants, whether he has got the right to sue if he ig 
dispossessed, under g. 9 of the Speciflo Relief Act P” 
Sonaton Shome v, Shak Helim, 6 O. W. N. 616; Bindu- 
bashini Chaudhurani v. Srimati Jahnavi.Chaudhurani,. 
18 0. W. N. 303, 1 Ind. Oas. 150; Bindubasshwni v.* 
Janhobs, 18 O. W. N. 807 Note; 1 Ind. Cas. 161, 
referred to. JANOKI Nata Roy OHOWDHURY V.. 
Dinamani, 152; 13 0. W. N. 805. ° 
amat §. Proceedings under s. 

146, Cr. P. O., may be instituted during pendendy 

of suit under 8,9, See Cr. P, O., 8. 144 817 
—_——— m = Sa Ql —Contract, to perform 

which permission of Cuurt ùs necessary, cannot be, 

apeorically enforced, 

Where the defendant had agreed to grant e porma- 
nent lease to the plaintiff, but it appears that she— 
the defendant—-bas no power to execute the deed, 
without the permission of the District Judge - 

Held, that the contract aa it stands is, fromeits 
nature, such that the Court cannot enforce its specific 
performance, to quote section 21 of the Specific Relief 
Act. Satis CUHANDRA CHATURDHURIN v, JNANAD® 
BUNDARI, 364. 
aaa S. 4 pana ear ait on can- 
£ cellation of deed executed by minor. See UonrRaor 

Act, s. 11 “=. .562 
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S. 4A2—Plamtfs title not 
interfeged twith—Decres for possession or declargtion 
mitto be granjede bi oe 
Plaintiffs sued for proprietary posseasio#t of a certain 

share of property sold by U. on the allegation that the 

plaintiffs and U. were members of a joint Hindu 

family governed by te mitakshara law and that U, 

had sold a portion of their (plaintiffs’) share without 

any authority or legal necessity. The lower Appellate 

Court finding that the share in qnestion was not in- 

cluded in the sale deed and@that U. had not sold the 

share of the plaintiffs dismissed their suit for posses- 
sion, but granted them a declaratory decree saying: 

“as there is an apprehension that, complications may 

arise in future, it ia proper that it be declared that the 

pluntifa’ share 18 not included in the sale-deed sm 
question: Held, that on the above finding of the 
lower Appellate Court, which finding has not been 
assailed, the plaintiffs were not entitled to a decree 
for possession for which they had sued; nor were they 
entitled to the declaratory decree which the lower 








© appellate Court had passed in their favour. 


@ The mere apprehension that complications may arise 
in future is not a proper ground for the granting of a 
declaratory decree having regard to the finding set out 
above. Jana Prasan v. JAGDRO, 83; 6A. LJ. 
11; 5M. L. T. 68. 





— S. 42—Suit for declaration 
of title by zamindar against tenants who had got their 
own names recorded as owners in the khewat-—~Fur- 
ther relief for ejecting tenants not asked—Suit not 
barred—Agra Tenancy Act (Local, IE of 1901), s. 
66—Ejectment — Verbal denial of landholder’s title by 
tenants. 

Defendants, who were occupancy tenants of a certain 
grove land, managed to have their own names record. 
ed in the Ahewat as proprictors in respect of the plot 
of land. The zaminlar gued for a declaration of his 
title. Defence was that the suit was barrod by the 

e proviso to section 42 of the Specific Relief Act inas- 
much as the plaintiff had omitted to ask for the 
farther relief of ejectment of the defendants. Held, 
that the mere fact that the tenants had got their 

~ names recorded in the. kewat and had theroby denied 
the landholder’s title, did not give the landholder a 

*right to suo for ejectmont in a Civil Court, Ram Sukh 
v. Gokul Ohand, 21 A, 148, referred to; and that the 
sujt was not barred by the proviso to section 42 of 
the Specific Rief Act, as no further relief under the 
circumstances could have been asked for by the 
samindar, 


Obiter dicta, Tenants cannot be ejected otherwise 
than under the provisions of section 56 of the Agra 
Tenancy Act, II of 1901. A mere verbal’ denial of 
landholder’s authority by a tenant is not sufficient 
ground for ejectment under the Act, Inarat a 





KHAN v. KHUDA BAKSH. 


—— 8. 45 —Mandamus—Oaleutta 
i PNGEN Act (111 of 1899 B. 0.), 88. 88 and 550 
Calling tenders—Agreement for lease, 

Bection 556 of the Calcutta Municipal Act enables 
thg, Oorporation to lease any property vested in them 
oy any terms they think fit and without calling for 
tenders, . . e 


e 
A covenagt in a lease or a covenant in respect of 


a lease is a contract; but itis not a contract within 
@ 


eae e [|] © 
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SpecificiRellef Act—conald, < |: 
tho moaning of section 88 of the Act and is not 


governed py it. Joaenops Nata Mo&nuri v. Gorro- 
Parion og OALCÙTTA, ; 198 0. W. N. 129; 36 C. 
1. 0. z 





eeaeee — 8.56 (i)—Deor openrd on 
one’s land—Thatch erected—Flow of water—Hgress 
and ingress—Dipoasession barridly suit for injunction, 
what facts constitute. 

In rebuilding their house, defendants opened a door 
on to plaintiff’s compound. Over the door they placed 
a chhappar tnd on the ground in front of the door 
placed some earth, while the water from this thatch 
and the roof of the new house fell on plaintiff's land. 
Defendants also used plaintif?s compound for the pur- 
pose of egféss and ingress. Plaintiff sued for an injunc- 
tion to close the door, remove the earth and the thatch 
and to prevent the flowing of water: i 

Held, that tho facts did not constitute such a dispos- 
sossion as would disentitle the plaintiff to an injunction 
and necessitate a resort to an action for ojectment. 
Gauri SHANKAR v. LALA Ran, 689; 12 0. 0. 38. 


S. 56—Injunction—Misdes- 
cription of property in decree—Suit for possession 
of property actually decreed—Bar. See O. P. C., 
8. 43 806 





a Sa 5 Injunction, mandatory 
Personal service—Specyic performance—Implied 
negative agreement. 

Although a Court cannot grant a mandatory 
injunction for the specific performance of a personal 
service, yeb where in the agreement, there is a nega- 
tivo olauso express or implied to the effect that the 
contracting party will not serve anybody else, effect 
can be given to that and an injunction granted undor 
section 57 of the Specific Relief Act. 

Lumley v. Wagner, (1862) 16 Jur. 871; 1 DeG. M. 
and G. 604 (at p. 615), followed. 

Wolverhampton Hc, Ry. Oo. v. London gc., Ry. Co., 
(1878) L. R, 16 Bq. 483, referred to. 

Where the covenant is that the defendant will, dili- 
gently and to the best of his ability, devote himself 
to the duties of a draughtsman and general assistant 
during a period of years: Held, that it implied that he 
would not give his services during that period to any 
other firm, and that in such a case, an injunction was 
the only remedy. Bury & Co, Lo. v. Comin Mc- 
Donan, 829; 18 0. W. N. 265;90.L. J. 190; 36 
0. 354. 


Stamp Act (II of 1899), ss. 5, 6, 35 
and sch. |, art. 5—Submission to be valid, 

If contract notes contain a submission to arbitration - 
they fall within the provisions of seo. 6 of the Stamp 
Act, and ought to bear each an 8-anna stamp under’ 
sch. I, art. 6 of Stamp Act; andif they do not do so, the 
submission isnot valid and the award cannot be mada 
a decree of Court under Arbitration Act. Bagabai v. 
Shit Ram, Bom. P, J. 161 (1883) ; Ferrer v. Oven, 
7 B. ond C. 427 (1827), referred to. HURDWARY MULL 
t, AnxeD Musa, 371; 18 0. W. N. 63. 


8.6. Sees.5 Supra 371 
ee nearness Sy BH, See 9.5 Burra 37 I 


ee Sa G2—Siamp—Iniention to 
defraud, effect of the absence of. 
Absence of an intention to defraud the revenue ig 
not sufficient to make a conviction, under the Stamp 
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Stamp Act- conoid, 


Law, bad, but imay be taken into consideration in 

awarding punishment. Haseyror v. DUNGAB SINGH, 

568 ; 31 A. 86; (1908) A. w. N. 273. 

mmi $ch. |, art. 5—tamp levi- 
able on a submission to arbitration. See s. 6 Ein 

————®- art, 53 (C)—Receipt for 
money due gender rent decree whether enempt for 
stamp duty. 

Although a receipt for payment of rent by cultivators 
on account of land assessed to Gov mb revenue 
is exempt from payment of stamp duty, a receipt 
for money due under a decree for such rent must 
bear a stamp, as the debt of rent merges in the 
deores, Exprrog v. Duncan Sinan, 568981 A. 36; 
(1908) A. W. N. 272. 


s Stare Decisis *’—Decision of a Single Judge, 

how far binding as a precedent. . 

A. Judge sitting on the Original Side of a High 
Court is ordinarily bound to follow the judgment 
of another Judgo who has decided a question of 
lawor laid down certain principles of practice 
or procedure—or judicially construed any provision 
of the law prevailing in the country. But he is 
not so bound, where tho former determination ts most 
evidently contrary to reason ; much more tf +t be con- 
trary tothe dwine law, nor is he bound to follow 
a manifestly absurd or unjust decision, on the mere 
Sindings of facts on the eudence recorded by another 
Judge, when tho evidence available before him is 
fuller and more reliable and tends to lead him toa 
different conclusion. JAMBHEDII v. BOONABAI, B34; 
89 B. 122; 10 Bom. L. R. 417. 


Stay of executlon—Power of appellate Court 
Proceedings after preliminary decree, power of 
first Court to stay. See O. P. O., (1908) O. 41, R.b 


812 


Step~in-ald of execution—Whether ap- 
plication for possession of property purchased by 
decree-holder auction-purchaser is a—Ses O. P. C., 
s. 244 (0) 416 


ment Fawn no —AN application by decree-holder 
for delivery of possession of property purchased by 
him isa—Ses LIMITATION Act, scH. II, ao 179 





Subrogation, principle of—One mortgagor 
paying whole mortgage debt—-Priority over puisne 
mortgagee. See TRANSFER OF PROPERTY AGT, 8. 95 





— of mortgages— When may take place, 

The doctrine of subrogation entitles a person to the 
benefit of a mortgage in favour of a stranger, either 
when he is compelled to pay it off to protect an inter- 
est of his own in the property mortgaged or by an 
agreement, and in any evont, the entire amount of o 
senior encumbrancer must be paid before subrogation 
oan be claimed. 


Ellieworth v, Lockwood, 423 N, Y. 89; Wilkins v. 
Gibson, 113 Georgia 31; 888. H. 874; Gokaldas v. 
Puran Mal, 10 C. 1035; L. R. 11 I. A. 126, Jagatdhar v. 
Brown, 88 O. 1133, Dinobundhu v. Jogmaya, 29 0. 154, 
L. R. 29 I. A. 9, referred to. 

Mina Life Insurance Oo, y, Middleport, 124 V., 5. 
525 ; Gadsden v, Brown, (1849) Speors, Eq. (S. O.) 87; 
Landford v, McLean, 8 Paige N, Y. 122, referred to. 
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Subrogation—condd. 


Subrogation is by redemption, and unless thero is 
sede On, subrogation cannot tike placo, 6 

Merrett v. Hosmer, 11 Gray (Masse 276; 71 Am. 
Dee, 718; Street v. Beal, 16 Towa 68 ; 85 Am. Dec. 604 
O'Reilly v. Holt, 4 Woods O. C. 645; 18Fod. Oases. 792; 
Carter v. Neal, 24 Georgia, 846; 71 Am. Dec. 186 and 
Hollmgworth v, Floyd, 2 Harris hnd Gill (Maryland) 
91, followed. GURDEO Sines rv. CHANDRIKA SINGH, 
913; 3860. t93; 50. L. J. 611, 


Succession Acty Applicability of _ Bee 
Native CHRISTIAN 697 


-——— (X of 1865), S. 167—Election. 

No question of election under seotion 167 of the 
Succession Act arises when tho beneficiary does not 
claim as his own any property bequeathed by the 
testator. KAMAL KUMARI V, NARINDRA NATH 73 


Certificate does not confer title to 
recover property. 

A Succession Certificate merely entitles the holder 
thereof to collect debts due to the deceased; it does 
not entitle the holder to recover possession of pro- 
porties, either movable or immovable; MAHABMR 
Baran v. LALA BALDEO Samar 205 


rere RT aE Share of debt due to the deceased 
— Production of Certificate before decree, sufficient. 
A Succession Certificate has to be taken in respect 

of only the share of the applicant in the debt due 

to the deceased. Ram Narain v. Ram Ohunder, 18 

O. 86, referred to. 

The production of a Succession Certificate is nota 
condition precedent to the institution of a suit : it is 
sufficient if it is produced at any timo before the 
decree is made. Kammath v, Mangappe, 16 M. 454, 
referred to, SŘITAL UHANDRA BAIRAGEE v. MANIK 
Onanpra Hazra, 254; 90, L. J. 881; 18 0. W. N. 
509. 

Suit for profits under Oudh Rent Act—Whether 
plaintiff should be recorded as co-sharer during the 
whole period covered by suit. 
Act, 8. 108, cr. (15) 

for salo of mortgaged property--Neccssary 

parties. See TBANSFER OF Propverty Act, 8. 85 











on mortgage—Joinder of necessary parties,” 
See TRANSFER oF Prorzrty AoT, 8. 85 80 


Disposal of, without fixing data See O. P.O. 
8. 108. 86 


instituted in Court of limited pecuniary faris. 
diction at approximate amount—Dearee not to be 
for a sum beyond Court's jurisdiction. See O. P. O., 
8. 108 


for declaration of title and injanction—Valua- 
tion for purposes of Court fee and jurisdiction. See 
Court Fegs Act, s. 7 (IV) (c) And (d) 108 
——— for partition of lands held jointly by plaintiff 
and defendants—No necessity for including lands 
jointly held by parties and third person. See 
PARTITION 110 
for possession—Subject-matter of disņute 
ceasing to exist on the date of judgment—Juristja. 
tion of Cour, not ousted. See Sproirie Rarer Act, 
8. 9 © 153 
--—-— for mesno profits—Limitation, commencement 
of. See LIMITATION Act, sox. IL, amr. 109 














See Oupu RENT e 
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suit lies by one olass of Mohomma 
against an ingorporated socivty Sf Muhammadans 
for setting asido the society. See MUHAMMADAN 
Law 


. 
. 


—— — Place of—basyl on a contract arrived at by 
correspondence. See 0. P.O, 8. 17 25 





relating to precedence or priviloge between 
pnrely religious funotion gies is not maintainable. 
See O. P. O., 8. 11 


——— for specifo performance—Oovenant by ono 
partner to delivor to the other all cheques received 
duly endorsed—Failare to comply with covenant— 
Whether suit maintainable. See PARTNRASHIP, 384 

not to ba affected by subsequent event—Plaimt, 
amendment of. 

A. suit cannot be affected by an evont which hap- 
pened during its pendency. 
Ram Ratan v. Mohant Sahu, 6 O L. J. 74, Waman- 





© pao v. Rustomji, 21 B. 701, referred to. 
“Sunt the plaintiff will bo entitled to ask for leave to` 


amend the plaint so as to make it appropriate to the 
suit. Jugdeo Singh v. Habibullah, 6 O. L. J. 612 
followed. Raj Narain Das v, Shama Nando Das, 26 C. 
845, has been subsequently set aside on review; see 
83 O. 1862. ANANDA KisHorz OUHOWDHRI v. DAYI 
THAKURANI $ 549 


——— Nature of, to be ascertained from plaint, 
The real nature of a suit must be ascertained from 
the plaint. BHOLA Nata SAHA v. KRISHNA LAT Sana 





to recover immoral dobt from joint Hindu 
family property not maintainable. See HINDU 
Law 13 


agtinst sereral defendants--Nut mtintainable 
against one--Whether liable to dismissal in toto. 
° Where a Ruling Chief is sued even on one cause 
of action along with other defendants without such 
sanction, the suit cannot be dismissed n tota, if 
wii is maintainable against the other defendants 
without affecting the said Chief. 


@Mbsammit Karmon vy. Jiwin Mal, 19 P, R. 1892 
and Ghulam Nabi v. Bisharat Ali, 25 P. R , 1900, 
rofe to. Dayau Sinem v. Urtaw Kaur, 604; 
21 P. R. 1909 ; AP. W. R. 1909, 32 P. L. R. 1909. 


———-for specific performance of covenant—L'mitation— 

Time runs from datenf refusal of performance. 

In a mit for the specific performance of the cove- 
nant, time would not run against the covenantess or 
thoif assigns unless thore were demand on their part 
and refusal on the part of the covenantor or his 
assigna MATHEWSON v. SRI Raw Kanar Sines, 
626 ; 9 0. L. J. 523. 


a—— for profit—Pl tinti] in possession of sir land— 
Farzi ment entered for the sir in Revenue papers -- 
Farzi rent not to be considered wm calculating profs — 
Admtssion— Revenue agent's admission binds his 
cliegt although retracted afterwards—Co-sharer hold- 
mp sir not a tenant of the co-parcenary body. 

In a suit for, profits ‘against o lambafdar it was 
found that the plaintiff held certain str in respect of 
which a farzi rent was entered in the Rovenue papers. 
Beforegthe Court of first instance the plaintiffs 
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Revenue agent stated thas the proper rate of rent for 
the sir land was Ra. 6 per bigha :— 

Held, that the plaintiff was bound by that state. 
ment, although the Reverfae mb resiled from it 
afterwards. under Narum Hai v. Bijai Govind 
Singh, 2 M. I. A. 258, Kaleeka’ Bhattacharjee v. 
Gtreebala Debia, 10 W. R. 322, ref | 

Held, furthor, that a co-sharer who holds sır lands 
is not 2 tonngt of ‘the co-parcenary body in respect 
of that land. Y Kalee Pershad v. Shah Lutafut Hossain, 
12 W. RB. 418; Jodha Singh v. Oomatd Singh, 2 Agra 
Rep. Rev. C b, referred to. The farsi rent en- 
tered in the Revenue papers should not be taken 
into accoun8 in determining the share of profits of 
the plaintiff. Gxnpan Lan v, Rusrux Sine 975 


Suits Valuation Act Il of 1887) 
S. 8. Ses burt Fers “Act, s. 7 (IV), (£) 86 


S. 8—Snit for declara- 
tion of title and injunctién—Valuation. See Covet 
Fears Act, s. 7 cx. (LY) (e) and (a) 108 


S. 8 —Court Fees Act (VIL 
of 1870), 8. 7, cl. iv—Suit for redemption of murtgaga 
— Valuation of suit for purposes of jurisdiction, 

The value for purposes of jurisdiction of a suit for 
redemption of mortgage is the amount secured by the 
mortgage and not the market value of the property 
mortgaged. Kubair Singh v. Atma Ram, 5 A. 832, 
Amanat Begam v. Bhajan Lal, 8 A. 438, followed. 

The Suits Valuation Act of 1887 does not effect the 
law as laid down in the above rulings. Kenar SINGH 
v. MATABADAL Sinan, 703 ; 81 A. 44; (1908) A. W. N. 
276; 5 A L. J. 718. 


Summary trlal—An offonce under Workman's 
Breach of Contract Act cannot be tried summarily, 
See Worxman’s Breach oF Contract Act, 8. 1 

378, 387 

Summons, service of, on manager of partneshi 

business. See O. P. C., s. 74 I 8 


———— service of, on a railway 
Practice. Ses ©. P. O., s. 80 


Surety has no power to cancel administration 
bond with surety. See PROBATE AND- ADMINISTRA« 
TION Act, 8. 78 143 

Variance in terms of contract—Breach 
of contract—Discharge of suroty. See Conrraor 
Act, 8. 188 715 


Surrender, doctrine of, applicablo to sale by 
Hindu widow, cannot be extended to mo Ə. 
See HINDU LAW—-WIDOW 434. 

Tenancy; division of, into separate portions— 
Transfer of one of them—Landlord’s right of ro~ 
entry. See BENGAL Tenancy Act, 8. 3 (9 110 

anama See LANDLORD AND TENANT. 

Tenant—Moncy decree against registered tenant— 
Whether wholo tenure passes in exeoution. Sea 
BALE IN EXECUTION 184 

Theft. See P.C., 8. 378. 800 

Tort«Liability for wrong ordered by ofcial—Trespass 
under order of higher oficial. 

A trespass committed by order of a higher official 
is in sabstance the act of that official who can be 
sued as a trespasser. GANODA SunDaRY CHAUDHURANE 
v. Natint RANJAN Rana, 514; 36 0. 28; 120. W.N. 
1065, ; 





servant— 


110o `’ a . 


° é ' 
Touts proclaimed by Distriet JTudge—High Court's 
power of interferonco with order. See ‘Lzcan Prac- 
TITIONERS AOT, 8, 36 ii : s 143 


Transferabllity—Mere right to spe for un- 
ascertained damagos is Mot transferable. See TRANS- 
FER OF Propraty Act, 8-6 (o) 827 


Transfer,of case—From one Magistrate to 
another—Ieht of accused to claim rehearing. See 
Cr, P. C., 8. 860 


Court failing Wi a marked 
manner to do justice—Case sent to another Comt on 
` remand, 

Whero 2 Oonrt failed in a marked manner ta do 
proper justice between the parties, the @ligh Court 
in remanding the case directed that ıt should be 
heard by another Court. Gora CHANDRA v, 
GADADHAR a 110 


° 
— nder s 145 Cr. P. C. by 
-~ Subordinate Magistrate—Defect cured undor s. 
© 529, Cr. P.O. See Cr. P. 0., 8. 144 817 


of rropery Act (IV of 

1882), ss. 6 (a) and 43—Reversionary right, 
transfer of—Tiansfer by unauthorized person subse- 
quently acquiring interest 

“ It is not competent for a Hindu reversioner to 

transfer his reversionary interest expectant on the 

death of a Hindu widow. 


© Sham Sunder Lal v, Achhan Kunwar, 21 A. 71 (P.O); 
L. R. 25 I. A. 188, Nund Kishore Lal v. Kanee Ram 
Tewary, 29 0. 855, followed. 


. Section 48 of the Transfer of Property Act does not 
apply where the #ansfer is without consideration, nor 
where there is no srroneons representation on the part 
of tho transfer that he is authorized to transfer the 
property at the dato of the transfer. JAGANNATH Y., 
Dino, BIS; 6A. L. J. 49; 31 A. 58. 


c §. G (A)—Muhammadan 

scife— Release of prospectie rights of succession 
inoperative— Chance as heir-apparent, binding of. 

- A Muhammadan cannot, any more thana Hindu, 

bind his chance as an heir-apparent. 


Sumsuddin v. Abdul Hoosem, B1 B. 165, 8 Bom. 
L. R. 781; Sham Sundar Lal v. Achagn Kunwar, 21 A. 
71; L. R. 25 L A. 183, followed. : 


A deed by which a Muhammadan wife released or 
abandoned her prospective rights in her husband's 
estate ia inoperative in law. 


Qxezre.——Whether the effect of section 6 clause (a) 
of the Transfer of Property Act isnot merely to except 
specially the chance of an heir-apparent from the 
category of transferable property, but also to make 
tho principle that equity considera that done which 
ought to have been done entirely inapplicable, 
aan Moman Das v. Arawn Kran, 59O ; 9 0. L. J. 





——— m SS. 6, Cl. (e) and 
130—-Mere right to sue for compensation—Action- 
able claıim—Olaim to damages for breach of contract 
—Transferabilsty. 


‘ A right to sue for damages of on unascertained 
amount, consequent upon a breach of contract, 18 not 
an actionable claim within tho meaning of seotion 180 
of tho Transfer of Property Act, but falls within 
cl. (e) of ‘section 6 of the Act and is not transferable, 
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Transfer ot Property Act—contd. 
find, therefore, g transferee of “such a right cannot 


ainin gin action to recoVere such damages. 
(Fletcher, J., dubitante.) Apu MAHOMED t, B. O. 
Cuunner, 827; 86 0. 345; 18 0.8. N. 384. 








amma S. @8—Transfer by per- 
son having hmited interest--Burden of proof of 
necessity, See HINDU Law—Jornt Famity 479 


S. 41—Purchase from 





ostensible owner. 4 

Where D. hada good possessory title against all 
she world except the true owner ond -there was no 
claimant for ownarship living, and the plaintiff pur- 
chased with a bona fide belief that D. was the real 
ostensible owner and all his enquiries would only go 
to fortify him in that opinion: 

Held, that the plaintiff's purchase is protected by 
sec. 41 of the Transfer of Property Act, even if 
Ds possessory title was bad. OnanpraA KANTA 
PATHAK t. BHAGIUR BEPARI 525 3 
m Ba 41—Transfer by - 
hammadan wife of prospective rights of succession 
—Rffect of subsequent acquisition of interest. ee 
8. 6 (a) Supra 590 











S. 43—Transfer by un- 
authorised person subsequently acquiring interost. 
See 8.6 (a) Supra 818 
m Ba 5O—L syor and lessee—- 

Rent paid bona fide to holder under defective title— 

Lessee not liabe to pay again to the rightful owncr— 

Assignment by lessor tennecessary. 

Where a person with o defective title got his name 
entored as the owner of certain property and as such 
owner realized the rent of the property from the 
lessee, who paid it in good faith and without notice of 
the rightful owner’s title and interest in the property — 

Held, that the lessee is not liable to pay the rent 
again to the rightful owner. A 


Held, further, that s. 60 is not in terms limited to 
cases in which there has been an assignment by the 








lessor during the tenancy, KAVERIAMMA V. Lingarra, ~~ 


654; 88 B. 96; 10 Bom. L. R. 1190. 





Sor unpaid purchase monry—Herdence Act (I of 1872), 

s. 115—Doouments of tile delivered to vendec— 

Receipt of Jull consideratiun endared on tale-dbed— 

Traxsfree from Vendeo withunt autice of 1endor’s lien 

— Lstop pel— Construction of deed or contract.» 

A vendor of immovable property, who endorses 
upon the gale-deed o receipt for the full purchase- 
money and delivers the title-deeds tothe buyer, cannot 
set up alien for unpaid purchase-money as aginst 
a mortgagee for value without notice under the pur- 
chaser. Rice v. Rice, 2 Drow, 78, referred to. 


The endorsement of receipt for the whole purchase- 
money amounts to making “intentionally” a declaratiore 
within the meaning of s. 115 of the Evidence Act. 
And the vendor is estopped from claiming a charge over 
the property if the mortgagee from the purchaser 
takes the declaration as a reasonable man to ly true 
and acts upon it. Sarat Churder Dey v. Gopal Chunder 
daha, 20 09296, referred to. “ * 

Quere,--Whether a seller has a lien upon property 
only in the hands of the buyer or aff in the hands 
of one who claims under the buyer, and whgther in 


e 
e* 
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Webly. Macpherson (L. R. 30 I. A. 238 ;5 Bom. LL. R. 
838) ıt was intended to decide tĦat tho change was ex- 
tended to petsons claming through thè buyer ? 

Per Batchelor, J.—Deeds and contracts of the people 
of India ough to be liberally construed. The form 
of expression, the #iberal sense, 18 not to be so much 
regarded as the real meaning of the parties which the 
transaction discloses. Hunoowan Parskad v. Musammat 
Babooee, 6 M. I. A. 393 at p. 411; 18 W. R. 81, relied 
upon Teura v. Kalea, 614; 83 B. 68; 10 
Box. L. R. 403. 


c §. 56—Evidence dct “(1 of 
1872), 8. 68-—Attestatwn, Nutwre of—W1iler's sigra- 


ture at end of document but above executant's signa- 


turd dves not am sunt tu attestation, 

If the writer of a document, required by law to be 
attested, signs his name at the end of the body of the 
document bat abovo the executant’s signature, he is 
not an attesting witness within the meaning of section 
68 of the Evidence Act. á 

Radha Kisken v. Fateh Ali Ram, 20 A. 532, dissent- 

6 ed from. 

Jhama v. Deobuz, 2 N. L. R. 10; Seth Mulchand v. 
Musammat Jankı, 2 N. L. E. 65; Pundurang v. Balaji, 
140. P. L R. 42; Ramji: Haribhat v, Bas Parvati, 37 
B. 91; Ganga Des v. Shiam Sundar, 26 A. 69; Shamu 
Patter y. Abdul Kadir Rabuthan, 31 M. 216, referred 
to. BAHADUR v. BALCHAND, 179 ; 5 NL R. 8. 


— SS. 58, I00— Teuf: uctuary 
mortgtge—.loitgagor taking further aliances from 
mortgages un the scurvy of sume property —Horigage 
-—~-Uharge—Redemption, clog on-—Covenant to pay 
further advances on redemption of first mortgage— 
Whether mortgagor can redeem first mortgage without 
redeeming subsequent mortgages or charges. 

The plaintiffs had mortgaged certain property by 
way of usufructuary mortgage. They subsequently too 
further advances from the mortgagees on the security 
of the same property and execated bonds similar in 
form to the first usufructuary mortgage with covenants 
that whenever they would redeem the first mortgage 
they will also pay the principal and interest due under 
the subsequent bonds, in whioh the mortgaged property 
was as fully specified as in the original mortgage and 
which bore stamps as if they were possessory mort- 
gages. Held, that the subsequent transactions cronted 
charges on the mortgaged property, and as such they 
id not conatgtute a clog on the equity of redemption. 
Muhammad Abdul Hamid v. Jairaj Mal, 26 A. W. N. 
267, followed. Sheo Shantar v, Parma Mahton, 26 A. 
559, distinguished, BHIKHAM BINGH V. GAYA SINGH, 
345, 6A. L J. 255. 





8. 59— Evidence Act (I of 
1872), 8. 68—Htegistiation Act (IIL of 1877), 8. 
49—Personal covenant to pay debt contained m 
umegistered or unuttested mortgage deed— Whether 
a registered or unregistered mortgage not attested at 
all or attested by only one witness 1s admissible as 
evgtence of personal covenant contained therein, 

A registered mortgage deed, which has not been 
attested at all or has been attested by only one witness 
isgandmissible as evidence of a personal covenant to 
ray debt 

Likewise,*an unregistered deed of mortgage which 
has not bosn attested at all or has been attested by 
only one witnoss is admissible as evidence of a per- 
sonal covenant to pay. 
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Madras Depsit and Benefit Society, Id, v. Oonnaa 
mala: Ammal, 18 M. 29, overruled. 


Tufaddi Peada v. Maju Als Shaha, 26 O. 78; Sona 
tun Shaha v, Dino Nath Shaha, 26 O. 222; and Sada 


Kavaur v. Tadepally Basaviahe 80 M. 284, approved 
and followed. 


Gomaji v Subbarayappa, 15 M. 253; Ulfatunnissa 
Eluhijan Bibi v., Hosain Khan, 9 C. 520; Veerappa 
Kavundarty, Ramasami Kavundan, 30 M. 251, refer- 
red to. Punaxa VRETIU MUTHALAKULANGARA KUNHU 
Morou e, THIROTHIPALLI Mapyava Manon I 


S. 59—Dekhan Agriculturista’ 

Relief Act (XVII of 1879), s 68 (A)—REvidence 

Act (I of 1372), 8. 68—Ewecution of mortgage deed—~ 

Attestation by two witnesses—Signatures of Sub-Re- 

gistrar and, scribe to” fhe deed—Signature of scribe 

before that of executants of deed—Meaning of attesta. 

tron, i 

A mortgage deed, in order to be effective, must be 
attested by two witnesses, Therefore, mortgago= 
deed, bearing tho signature of the Sub-Registrar, who 
is bound to attest under s. 63A of the Dekhan 
Agriculturists’ Relief Act, as well as the name of the 
writer of the deed, which occurs before the names of 
tha executing parties and forms part of the body of 
the document, is ineffectual as not being properly 
attested. An attesting witness within the meaning 
of s. 68 of the Evidence Act means a witness, who 
has seen the deed executed and who signs itas a 
witness. Burdett v. Spilsbury, (1848) 10 O. & F. 
340, at p. 417, followed. Ridha Kishen v. Fateh Alt 
Ram, 20 A. 582, distinguished. 

Section 63 (A) of the Dekhan Agriculturists’ 
Relief Act does not in any way affect the requisites 
prescribed by section 69 of the Transfer of Property 
Actfor effecting a valid mortgage. Banu v. LAXMANRAO 
464; 83 B. 44; 10 Bom. L, R. 943. 


--— $3. 60, 89 and 92—Pro. 
ceedings in sutt or execution—Decree, essence of— 
Fizvng of time. 

Proceedings under section 89 of the Transfer of 
Property Act are proceedings in the original suit, and 
not proceedings in execution, Pramatha Chandra v. 
Khetra Mohan, 20 C. 651, followed. 

Proceedings under section 92 must stand on pre- 
cisely the same footing. Therefore, an application of 
the plaintiff in a redemption suit to the Oourt to 
receive the money due and award possession under 
section 92 is an application in the suit and not in exe- 
oution 

But it is of the essence of a decree under seotion 92 
that a time should be fixed and an order should be 
passed in the case of a mortgage by conditional sale 
for foreclosure in case of default. KRISHNA OHANDBA 
MANDAL v. JAKHRAL HAQ, 7I 


a Sa GO-—Partial redemption by 
a puisre mortgagee—Purane mortgages not party to 
prior mn tgagee’s aut and vice versa-~—Second mort. 
gage only of a portion of property—Independent decrees 
oltained by both mortgagees—-Property sold ta both 
decrees—-Pursne morlgagee's right to redeem only that 
Portum which wat mortgaged to him—Kf et of second 
sale on mortgagor's right of redemption — Prior mort- 
gagee nit allowed to redeem the purene mortgagee. 

- A prior mortgagee brought a suit on his mortgage 

md got a decree for sale of the mortgaged property, 
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Plaintiff who was 4 puisno mexigagee in resppet of a 
portion of the game proporty was not made a party to 
this suit. In execution of the decree under the first 
mortgage, the whole mortgaged property was pur- 
chased by the defondant. Subsequontly the plaintiff 
brought a gait on .hi® second mortgage and got n 
docrec for sale, wMhout impleading the prior mort- 
gageo or the auction purchaser as a party to his sub, 
In exeoution of his decree, the plaintiff himself pur- 
obasod tho share mortgaged to him. Ho ther®brought a 
suit to redeem this share on payment of a proportionate 
amount due on the firat mortgage. 


` Teld, that tho plaintiff was entitled to redgom the 
share on payment of a proportionate amount due on 
the first mortgage, and he had not lost the right of 
redemption obtained by his mortgage. 


Held, further, thatthe defendant was nét entitled in 
virtue of his purchase to redeom the plaintiff. Evon 
if it werh assumed that the prior mortgagee stood in 
the shoes of tho mortgagor, the mortgagor’s right of 
redemption no longer existed inasmuch as a decree 
was passed on the puisne mortgage and the property 
sold in execution of that decree. Hassanbhai y. Umaji, 
28 B. 158, distingnished. Har SAHAI v, MUKKARRAM 
HussaAIN 505 








S. 60—Mortgage—Redem ption 
—Inheritancs of mortgagor's right by mortgagee—Integ- 
rity of mortgage broken uwp—Oxe mortgagor entitled 
to redeem only his share, 
When a portion of the mortgaged property becomes 

vested in the mortgagee himself the mortgage se- 
curity is broken up and one of the mortgagors or 
his representative becomes entitled to redeem his 
share on payment only of that portion of the mort- 
gage-debt which is attributable to that share. 


The mode of acquisition by tho mortgagee of a 
share of the property is immaterial. The result is 
the same whether he acquires it by purchase, by in- 
heritance or otherwise. 


Lachmi Narain v, Muhammad Yusuf,17 A. 68, dis- 
tinguished. Sobha Sah v. Inderjeet, GN. W. P. H. O. 
148, followod. Nawb djmut Ali Khan v. Jowahir 
‘Singh, 18 M. 1. A. 404; Kallar Khan v. Mardan Khan, 
28 A. 158; Munshi v, Daulat, 29 "A. 262, applied. 
Hoana Binr v. Ansav Hossam, 779; 6 A. LJ 


—~ 8S. 62, 67, III, 116 
—Lumitation Act (XV of 1877), schedule II, art, 189 
—Usufructuary mortgage—Right to sell mortgaged 
property —Lease by mortgages tn favour of mortgagor 
for fixed term—Landlord and tenant— Presumption of 
new tenancy—Tenant’s possession continued witnout 
landlord’s assent—No rent paid—Determination of 
tenancy. 

The defendants executed a usnfructuary mortgage 
in favour of the plaintiff for five years. Shortly after 
the mortgage, the plaintiff mado a lease to one of the 
mortgugors for a similar term. The mortgage was 
not redeemed, and the mortgagor-lessee remained in 
possession but ceased to pay any rent after the ex- 
piration of the term of five years. The suit was 
brought more than 12 years after the expiration of - 
the term of the lease. The plaintiff mortgagee brought 
a suit for the sale of the proporty or, in the alter- 
native, for posscasion of tho mortgaged property. 
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Hel, that tinder article 189 of the second schgdule 
to Aœ XV of 1877, tfo suit must hava been brought 
within twolve ¢years from the date on which the 
tenancy determined. By section 111 of the Transfer 
of Property Act, alease of immovable property deter- 
mines by efflux of time limited*thereby. Bection 
116 of the Act does not apply where the lease is for 
a fixed period and no rent is accepted after the 
expiration of the term, Prem Sukh Das v. Bhupia, 2 
A. 617 (E.BJ), distinguished# Held, further, that a 
usufructuary mortgagee has no remedy by way of sale 
and that a usufractuary mortgage does not become a 
simple mortgage at tha end of the term, after which 
it could be redeemed. But if the mortgagee remains 
in possession, the mortgagor cannot recover posses- 
sion, even after the expiry of the term, until he pays 
or tenders to the former, principal money or deposits 
the same in Oourt. KAUNNI Lat v. MADAN MORAN 
Lar, 208 ; 6 A. L. J. 289. 


— S. 67—Representative of mort- 
gagor entitled to remain in possession until sued. 
The representative of a mortgagor, in possession under @ 
a simple mortgage, is entitled, as such, to remain in 
possession until a regular suit has been brought against 
him under section 67 of the Transfer of Property 
Act, Karsanr Mar v. Musammat ALLAnDI BEGAM 


227 











—— 5, 67—U-vfructuary mort- 
gage—Right to sell mortgaged property. See s. 62 
Supra > 20 


— S88. 67, 99—Sale of mort- 
gaged property ın execution of a simple money-decree 
as well as a decree absolute for sale of the mortgaged 
property-—Doth decrees in favour of the same decree- 
holder—Regularity of sale. 

Where a decree-holder holds.a money-decree as 
well as a decree absolute for sale of the mortgaged 
property against the same judgment-debtor there 
is nothing irregular in selling the property for the 
amounts of both the decrees. BERARI BHARTHI ~. 
Buaawan Gin, 162; 6A. L. J. 431; 81 A. 114. 


mami Sa 73—Bengal Tenancy Act 
(VII of 1885), 38. 65, 167—Priority——Rent decres 

—Mortgage decree. 

The purchaser in execution of a rent decree hag 
priority over the purchaser in oxecution of a mo; 
decree, ag the landlord’s charge fcr rent on the land is 
prior to the charge created by the tenant in favour of 
the mortgagee. Gori Nara MAHAPATRA v. Kasur 
Narts Bsa, ; 90. L.J. 284; 18 0. W. N. 412. 


— S. 73—Mortgaged propert 
acquired by Government-—Subsequent mortgage—Lien 
on compensation money. 

When a mortgaged property is acquired by Govern- 
ment tho mortgage lien attaches to the compensation. 
money. Heera Lal Ohowdhry v. Janokee Nath 
Mookerjee, 16 W. B. 229, referred to. Š 


When a person mortgages property that đoes not 
belong to him and that property is subsequertly 
converted by Gqvernment into money, the so cald 
mortgagee has no lien on the proceeds, that can prevail 
against the clais of other creditors. ° 


e 
Therefore, where s certain property was mortgaged 
to the defendants in 1891 and in 1894 the Government 
e 
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acquired it and in 1896 it was again mortgaged to the 
plaintiffs : Meld that the secondsmortgage wae ifvalid 
as the mortgågor’s interest in the property had ceased. 
to exist at the time of the second mortgage, and that, 
therefore, the’ plaintiffs could not claim any lien over 
the componsation guoney awarded for the property 
which though ostensibly mortgaged to them had vested 
absolutely in Government before the mortgage. AMAR 
Onanpra KUNDU v, Rast ene Bana, 45 ; 18 0, W. N. 
867. 








S. B2—Contribition between 
co-mortgagore—Right to sue—Principle underlying 
the right of contribution, . 


Where a mortgage has been wholly satisfled, a co- 
mortgagor, who has discharged more than his rateable 
rtion of the debt, is entitled to contribution from 

is co-mortgagor. Until the entire mortgage debt has 
been satisfied a olaim for contribution cannot be enforc- 
ed. Ibn Hasan v. Brijbhukan Saran, 26 A. 407 
(E. BJ), explained. Ibn Husain v. Ramdai, 12 A. 110, 

» referred to. 


Per Stanley, O. J.—The right to contribution rests 
upon the principle that a property which is equally 
liable with another to pay a debt shall not be relieved 
of the entire burden of the debt because the creditor 
has been paid out of that other property alone. 
MUHAMMAD YAHYA v. BASHID-UD-DIN, 5 ;6 A, LJ. 1; 
5 M. L. T. 46; 814. 85. 


—-—_ S$., B5— Suit for sale—Necëg- 

sary parties. 

. A mortgagee cannot so frame his suit as to draw 
into controversy the title ofa third party who isin no 
way connected with the mortgage and who has set up 
a title paramount to that of the mortgagor and 
mortgages. Jaggeswar Dutt v. Bhuban Mohan Mitra, 
33 0.426; 3 0. L. J. 205; Mon Mohini Ghose v. 
Parvati Nath, 32 C. 746; Khairati v. Banni Begam, 
5 A. L. J. 604, followed. Jori Prasan v. Aziz 
Kuan, 53; 6 A.L.J. b; 5 M. L. 847; 31A. 11, 














S. B5—Whether applica to 
suits m ajectment. 

¢ The provisions of seotion 85 of the Transfer of Pro- 

perty Act do not apply to suits in ejectment. They 

apply only to suits for foreclosure, sale or redemption. 

* Rum Narai Ram v. Palu Patal, 1 A. L.J. R. 367, 

referred to. ARMUGAM PILLAY v. KATHANA Pray 





—— S., 85—Suit on mortgage— 

. Joinder of necessary parties—Impleading of a person 

e to whom an item of the mortgaged property was 

usufructuarily mortgaged—Non-service of process 

on him—Plaintif waiving his rights as agaist 
that ttem—Dismissal of suit, 


In a suit for the recovery of the amount due ona 
m, ge, the plaintiff can “exonerate any of the 
defendants or release any of the items from liability 
for his claim. The mere mon-service of process or 
gotice of appeal on any of the defendants is not 
necessarily fatal to the maintainability of the suit 
under seetion 85 of the Transfey of Property Act, 
Ponnusaltni Mudaliar v. Srinivasa Naickan, 81 M. 838, 
followed. VeNKATVAYULU BEDDIAR V. SHAIK FARID 
Sans, BO ; 5 M. L. T. 258, 


| 


e 
Transfer of Property. Act—conid. 
nn By BH—Poriy—Prior mort- 
gagea—Suit by subsequent mortgagee. 

Under, the provisions of section 85 of the Transfer 
of Preporty Act, a prior mortgagee is not a necessary 
or even a proper party to a suit brought by a subse- 
quent mortgagee. Jaggeswar Dutt v. Bhyban Mohan 
Mitra, 83 ©. 426; 80. L. J. 205, followed. PANCHU 
MONDAL v. MOBANUND PODDAR 139 


anne SSe BB and BO—Land 

Acquistion Act (I of 1894), s. 9—Land acquisition 
procesdings—-Mortgaged property converted into 
money-—Lren of mortgagee on the money. 

When a property covered by a mortgege is, under 
tho land acquisition proceedings, converted into 
money, the lion, which was attached to the property 
is transferred to the compensation money, standing to 
the credit of tho mortgagor ; and the mortgagee 
deoree-holdbr is entitled to obtain through the Court, 
which granted him the decree, satisfaction of that 
decree out of the compensation money, whith repre- 
sents the mortgaged property. 


The mere fact that the mortgaged property has 
been changed into money, by some authority other 
than the Court, would not disentitle the mo 
from recovering the amount of his debt out of that 
money or compel him to obtain a further decree under 
a. 90 of the Transfer of Property Act. 


Sec. 9 of the Land Acquisition Act does not apply 
to the case of a deoree-holder seeking satisfaction of 
his decree, but it covers the case of persons who have 
definite interest in the land acquired and seek to re- 
cover in ordinary course from the Collectorate their 
shares of the compensation money. Basa Mal v. 
Tajammal Husain, 16 A. 78, dissented from. JotTontr 











OHOWDHURANI v. Awor KRISENA Sauna, 164; 18 O. 


W. N. 850. 








——— 88. 88 and 89—0rder 
absolute-—Decree—Instalment decres by consent in 
mortgage suit—OQourt may make order absolute. 

An application for an order absolute under section 
89 of the Transfer of Property Act ia not an applica- 
tion for execution of a decree, and an order ab- 
solute is in itself not an order in exeontion proceed- 
ings, but in its essence it is the final decree far sale 
and is appealableas such. Akikunnissa v. Roop Lal, 25 
O. 183; Srikanta v. Yeasuddin, 1 CO, W. N. ocix. 
Pramatha v. Khetra, 29 O. 651, Syed Mehdi HMossain 
v. Beeoham Koer (unreported), Ohare Chandra v. 
Vagiratha (unreported), Kedar Nath v. Norerdra 
Nath (unreported), Hari Prosad v, Surendra Mohan 
(unreported), followed. Kedar Nath v. Lalji Sahai, 
12 A. 61 and Oudh Behari Lily. Nageswara Lal, 18 
A. 278, diesented from. : 


Where in a suit upon a mortgage an instalment 
decree is madè according to a compromise and the 
decree diretts the sale of the mortgaged properties 
in the event of the failure of tho mortgagors to pay 
two consecutive instalments, the decree may be 
executed when that contingency happens without 
recourse to another suit. 


A decree for payment by instalments is not one to 
which the terms of section 88 of the Transfer of Pro- 
perty Act aro applicable. Brojo Lal v, Zara Prasanna, 
30. L. J. 188 (193), Ram Kamlessuri v. Sukhan Singh, 
70. W. N. 172, Cotton y, Goodwin, T M. & W. 147, 
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Dizon v. Clark, § O. B. 365 and Chundere Caunt v. 
Jodoonath, 8 O. 488, referred tbr 5 . 
Therefore, the provisions of geotion 89 arg not ap- 
plicable to auch a decree. 4 am) 


But such a decree is valid though not covered by 
sections 88 and 89, @dsutush v, Behari Lal, 8 ©. L. 
J. 820, (335). AWr Pramanik v, Jahor, 110, W. N. 
879 and Ajudhia Pershat v. Buldeo, 21 O. 818, ro- 
ferred to. n 


And the Court has inherent power to make an or- 
der absolute upon notice to the judgment-debtor in 
the case of such o decree. Panchanan v. Dwarka, 
8C.L. J, 29, Hukum Chand v, Kamalanang Bingh, 
8 0. L. J. 67, Rasik v. Bidhu Mukhi, 100. W. N. 19, 
Gurdeo v. Ohandrikah, 5 O. L. J. 611, Sudeti Deri v. 
"Sovaram, 10 ©. W. N. 808, Bibi Taslsman v. Harihar, 
32 0. 253 (F. B.), referred to. Bgcnu Binan v. Bion- 
HARAM SAHU ren 67 


amat gS. 89. Seen 60 Surra 71 


1 $8. 89, QO—Two mortgage 
decrees—Mortgaged property sold +m one decree— 
Application under 3. 90 for realization of unsatisfied 
balance of the other decree—No order for sale obtain- 
ed under s. 89-——Application not maintainable. 

A mortgagee decree-holder is not entitled to a dec- 
ree under section 90 of the Transfer of Property Act, 
unless he has previously obtained an order absolute 
under section 89 and caused the mortgaged property 
to be sold in pursuance of such order. The sale of 
the mortgaged property in execution of another decreo 
doos not alter the position. Muhammad Akbar v, Mun- 
shiram, (1899) 19 A. W. N. 203; Badri Das yv. Inayat 
Khan, 22 A. 404; followed, and Bageshri Dial v. 
Muhammad Nagi, 16 A. 381, referred to. KAMTA 
Persuap v. Syan Ansan, 799; 6A. L. J. 481. 





. Bale, Seé-s, 88 SUPRA 


S. 9GO—Mortgage—Recovery 
~ of balance dus on mortgage—Oovenant silent as 
' to personal liability—Mortgagor member of Mitak- 
shara fumily—lInabidity of son for father’s mortgage 
— I ibility co-evtensive with asseta recewed by son 
from deceased father—Joint Hindu family—Civil 
Proceediuwre Oode (Act XIV of 1882), a. 244-Ewvecu- 
tion proceedings—Inquiry as to how Jar debt neces- 
sary or not tainted with immorality 
If a person promises to pay a certain sum of money 
with interest and hypothecatea certain property as 
security without any covenant that he would be per- 
sonally liable or without stating any mode of pay- 
ment, not even the mode indicated in the Transfer of 
Property Act as to sales of the mortgaged property, 
he is personally liable, and if the right is not barred 
by limitation a decree under section 90 should be 
passed. Parbati Charan Roy v. Gobinda Chandra 
Kundu, 40. L. J. 246, Kales Pershad Singh Nundee v: 
Raye Krshoree Dossee, 19 W. R 281, followed. Narot- 
tam Das v. Sheo Pargash Singh, L. R. 111. A. 88; 
10 0. 740; Bunseedhur v. Sujaat Als, 16 C. 540, dis- 
tinguishod. Musaheb Zaman Khan v. Inayat-ul-lah, 
14 A. 518, cited. 


Where property is mortgaged by father, whose son 
jg a member of the joint Aftakshara family with his 
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father, there should be no decree under s. 90 af the 
Traxffer of PropertyeAct, after the death of his father 
so far as fhe sap might be personally c&ncerned, but 
there may be a decree against him for realization 
of the balance so far as he is in possession of the 
assets left by his deceased father. Amar Chandra 


Kundu v. Sebak Chand Chowdhry, 34 O. 642, (F. B); 


11 0. W. N. 693, relied upon. 


Where in a decree under 8490 of the Transfer of 
Property Act the judgment-debtor is not made per- 
sonally liable and his liability extends only to’ suck 
assets of his father as are liable under the Mittak- 
shara law, it might be hecessary to make an inquiry 
in execution proceedings—Such mquiry to be con- 
‘duoted under s, 244, O. P. C.—as to how far the 
balance of tho decretal money is recoverable from 
any property in the hands of the son, i.e., whether 
the decree would be binding on the son on the ground 
of the debt having been a necessary debt or not 
tainted with immorality. 
BuRAJDRO Persuan, 442; 18 C. W.N.188;90.L. J. 
5. 








——— S. 90-—Lien of mortgagee on 
money received as compensation for mortgaged pro- 
porty. See s. 88 Supra 164 


Rax KISHORR GR v. 
-e 


ed 


a 


aaa maan Sa QO-—Realization of un- 
satisfied balance of another mortgage decree. See 
s. 89 Supra 99 


i 8. Right to redeem— 
Hindu Daxghter-in-law— Maintenance, right af—. 
Interest in or charge upo» property. 

A daughter-in-law of a Hindu, who is entitled to 
maintenance from the family property, has not such 
interest in the property within the meaning of section 
91 of the Transfer of Property Act, as would entitle hor 
to redeem. 

Roshan Singh v. Balwant Singh, 22 4.191, followed, 
Musanmat Nidha v. Nand Lal, $. 0, No. 281; Kalpa- 
gathachi v. Ganapathi Pillai, SM. 184 ; Lakshman Ram- 
chandra Joshi v. Satyabhamabai, 2 B. 494, re. 
ferred to, GAJADHAR BINGH r. Paora Kunwar, 690; 
12 0. 0. 87. è 


S. 92. Sees 60 Burra TI 





Empiry of time allowed—Acceptance by Oowt o 
money befo16 order absolute, . 
A plaintiff, who does not deposit the redemption 

money within the time allowed, can redeem after- 

wards, before a final order is made, that is, before the 


decree is made absolute under sec. 98 of the transfer * 


of Property Act, as under that section, the equity of 
redemption remains unforecloged and the ‘relation of 


S. G3—Right of relemption—* 


a. 


ea 


mortgagor and mortgagee continues as also the right—-, 


to redeem till the order absolute is made. And, there- 
fore, if a deposit is accepted by the Court before kbo 
final order, bab after the date fixed for payment, it 
becomes an effectual deposit. 


Vedaputratti v. Vallabha, 25 M. 800 at 
followed. 


z . 
Nandram v. Babaji, 22 B. 771, referred tf Burin 
BEHARY SHANA v MOKANDA Lar ‘Guose, 78O ; 36 
0. 122; 8 0. L. J. 547. 


pp. 806-3078 
“ 


J 
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Transfer of Property Act—concld. 


- ——— $8. 95, .100-—Mortyage— 

“ Sharge-—-Whether co-mortgagor bound towetleem whole 
mortgtige’-Ore co-mrtgagor paying whlå mortgage 
debt —Subrogation, princrple of-—Priority over pursns 
mortgagee. 

The ruloo subrogation is founded on oquitable 
principles, and if a subsequent mortgagee or pur- 
chaser of the equity of redemption is subrogated to 
the right of the prior mortgagee whose debt ho dis- 
toharges, a co-morgagor who dischargea the whole 
amount of a mortgage-lebt is equally subrogated to 
he rights of the mortgageo. Thero is no difference 
“in princple betweon the case of a subsequent mort- 
gage or purchaser of the*equity of redemption and 
that of a co-mortgagor who satisfies a prior mor- 


gage. 


Where one, out of the two mortgagors, whois entitled 
to redeem the whole mortgage bat cannot redeom the 
-mortgage piece-meal, pays his co-mortgagor’s share 
of the debt of a simple morigage, although as between 
‘himself and old co-mortgagor he is under no obli- 
gation to do so, he is by such payment, subrogated to 
the rights of the mortgagee and is entitled to priority 
over the subsequent mortgagees. 


Bhagwan Das y. Har Dei, 26 A. 227; Pancham Singh 


y. Aly Ahmad, 4 A. 68, followed Har PRASAD r. 
RAGHUNANDAN PRASAD, 8625, 6 A.L. J. 67; 81A. 











166. 
S. 99—Sale of mortgaged 
property in execution of money-decree. See s. 67 
Supra 162 


S. 100—Mortgagor taking 
further advances from mortgagee on the security 
of the same property-—-Mortgnge—Charge—Clog on 
redemption. Sees. 58 Supra 345 


i » 1O0O—Mortgage—Charge 
—Oo-mortgagor paying off the whole mortgage- 
debt—-Priority over puisne mortgagec. See s. 95 
SUPRA 825 











c S, 106—Bushabari lease— 
Permanent lease. See Trusts Act, s. 90 65 


-c § LI]. See s, 62 Supra 
208 
S. 116. 


62 SUPRA 
208 
—— S. 130—Right to suo for 
unascertained damages is not an actionable wrong. 
See s. 6 (e) SUPRA 
——- Amendment Act (IH 
of 1885), S. 4—Kabuliat—Lease. See Trusts Act. 
8. 90 66 
Trust oreated or bequest mado for the purpose 
of Mnuktad ceremonies—~Religious and charitable 
trusis—Rrle against perpetuities inapplicable to 
charitable trusts. See ZOROASTRIAN RBLIGION 


* Trusts Act (II of 1882), s. 78 cl. (c) 

—Revocation of trust—~Inmitation Act (XV of (877), 

s. 10—Misapy opriation by trustee —Limitation—Time 

runs from the date of misappropriation. 

A debtor by an arrangement,in writing made one 
of hið creditors a trustee in respect of some of his 
property for the payment of his debts. No communi- 
cation of the arrangement was made to the creditors. 








See a. 
e 
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b 
Trusts Act—cencld e f 3 . 


The debtor subsequently hypothecated a portion of 
thë trust propertf* to secure an advance made by 
the ereditor who had been made trustee under the 
aftngement, The creditor afterwards appropriated 
the property. Held, that the hypothecation bond sub- 
sequent to the trust arrangement under the circum- 
stances amounted to revocati Held, further, that 
tho time against the oreditor “who misappropriated 
began to run from the date of misappropriation, 
Baym ZARIR Aur v, Musammat UMMATUL-HABIB 

47 


8. 9O—Oonfidentral agent—Transfer 

of Property Amendment Act (III of 1886), s. 4— 

Kabuliat—Lease—Transfer of Property Act (IF 

A 1802), a. 106—Bashobari lease-—Permanent 
ase, 


Whee a lease of land for building a bashabarı 
in a town was given by the landlord to the defendant 
who allowed the plaintiff to live on the land and 
work for the defendant as muktear and pay the ront 
due tothe landlord, and the plaintiff obtained an 
intermediate lease of the land from the landlord :— 


Held, that the principle, that a confidential agent 
is not entitled to take a lease behind the back 
of the principal and that if ho takes it he must 
be regarded as a trustee for the principle, does not 
apply to the present case. 


Held, also, that the lease.for building a bashabart 
in which no period is fixed and by which the 
lessee was not allowed to erect masonry building 
or to cut down trees, is nob a permanent lease. 


Quere. Whether the case of Juhooree Lall Sahoo 
v. Mr. H. Dear, 23 W. R. 899 is a correct statement 
of the law since the enactment of sec, 108 of the 
Transfer of Property Act ? 


Semble—A kabuliat is a lease. MOHIM Onanpra 
Sanxar v. ANI Bannau, 66; 18 C. W. N. 618; 9 
0. L. J. 862. 


Trustee, Decree against- Costs, liability of trustees 





or. 
When trustees are compelled to pay cost the 
amount paid may be allowed to them in their account, 
if the litigation was just and proper; but the rulo is 
othorwise if the litigation was improper and 
vexatious. Mersey Docks Trustees v. Gibbs, L. R. 
1 H. L, 98; Taf Vale Railway v. Amalgamated Society, 
1901 A. C. 426; In ro Raybald, 1 Ch. 199; Attorney- 
General y Daugars, 33 Boay. 621; 55 Eng. Rep. 509; 
Lathrop v. Sally, 23 N. J. Bq. 192; Brigel v. Tug 
River Coal Oo., 13 F.E D. 13, referred to. Broso 
Natu PAL v. JUGGESWAR Baccu, 62; 90, LJ. 846. 


United Provinces Land Revenue Act 
CH of 1901), ss. 36 (2), I 26—Erpro- 
prictary LTenant—Rent, determiration of-—-Retrus. 
pectsve effect, 


An order fixing rent payable by an exproprietary 
tenant, under geo, 36 (2) of the Land Revenue Act, has 
retrospective effect and the rent so fixed becomes 
payable from the date on which the exproprietary 
tenancy arose, that is to say, on the date the partition 
was confirmed. The fact that the rent was detor- 
mined subsequent to the institution of a suit for rent 
makes no difference in the effect of the order, 


1116 is 
e e 
United Provinces Land Revenue Act 
—coneld, s b : 


Ganga Din v. Budha, 3 O. O. 289864 Partab. Bahadur 
Singh y. Bajrang Balı Singh, 11 O O. 187, distinguished. 
HARDEO BAKHSA Sinan v, SBI PARGASH Sinan, 688 ; 
12 0.0, 85. 


se 223 (k)—Partition— 
Declaratory suit rding property included m de- 
fondante’ mahal—Jurisdiction of Civil and Revenuo 
Courts. See N. W. P. Lanp REVENUE Act, fde 





—————— Municipalities Act 
(d of 1900), S. 183—District Magistrate cancel- 
lung permission given by Municipal Board to bud a 
temple-—Suré to set aside District Magistrate’s order 
not maintamable. 


The plaintiff obtained permission from a Municipal 
Board to build a temple within the Municipality. The 
District Magistrate purporting to act under section 
188 of the Municipalities Act, 1900, cancelled that 
order, and the District Magistrate’s order was conflrm- 
ed by the Local. Government : 


Held, that tho plaintiff was not entitled to maintain 
a suit in‘a Civil Court for a declaration to build the 
temple against the order of the District Magia- 
trate. 


Held, further, that a Civil Court had no power to dis- 
turb the order of the District Magistrate who acted 
within his jurisdiction and whose order was confirmed 
by the Local Government. 


Abdul Azis v. Municipal Board of Pilibhit, 2 
A. L. J. 222, referred to. BULARI Das v. Tum Szc- 
RETARY of Stars yor INDIA, 896; 6 A. L. J. 468, 


Unlawful assembly—Right of privato de- 
fence exceeded by some-—Othera knowingly aiding or 
abetting them-All responsiblo. See P. C., bas 


Valuation of sult for purposes of Court-fee 
and jurisdiction—Suit for declaration of title and in- 


junction. See Count Fers Aor, 8, 7 (LV), (e) ak so 








a —Suit for pre-emption—Value of pro- 
perty greater than sale money. 


Obiter dictum— 

Whare a pre-omptor states that the value of the 
property is greater than the consideration stated in 
the sale-deed, the value of the suit should be messur- 
od by the consideration stated in the deed which is 
prima facie the valuo of the pre-emptive right assert- 
ed by the plaintiff, 


Sheo Dat Singh v. Bishunath Singh, 6 O. O. 255, 
referred to. KISHEN DAYAL r. Rasa Sinan, 687 ; 
12 0. C. 81. 


Tamam aman for redemption of mortgage. See 
Burrs VALUATION Act, 8 8 03 

—————- for redemption of mortgago— 
Amount decreed by firat Court as due from mort- 
gagor, reduced by Appellate Conrt—Value of suit 
for purposes of second appeal, See PUNJAB Courts 
Act, 8. 40 (a) (1) . < 
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Ventior and purehaser—Indemnity clause, 
construction of-—‘ Dispossession by us” ete. 
Wheregtho vendor agreed in a gale-deed that if the 

vendee be Gispossessed ffom the land byethg vendor, 

his heirs or represdhtatives, he should bo bound to 

refund the purchase-money with interest: e 


Held, that those terms only imposegn the vendor 
d responsibility for those claiming under him, and did 
not render him liable to guaranteo the purchaser 
against dispossession by some one claiming under a 
title paramount. Guru Prasap@Das v. NARENDRA 
NARAIN Marry ` 361 


———- Vendor’s lien for unpaid pur- 
chase-money. Sere Traysrer or Property ACT 
8. 66, , cr, (4) (b) ' 6I 

mana mami Consideration agreed to be paid 
by vendee to vendor's creditor-—Vendee's farlure to 
keep his piomise—Suit by vendor's creditor agaist 
vendor and decree thereon—Suit by vendor against 
vendee without discharge of decree obtained by ven- 
dor’s creditor— Whether premature. 

The consideration for a sale of land by plaintiff to 
Ist deféndant was an agreement by lst defendant 
to discharge a debt due by plaintiff to a third 
party. Tho lst defendant not having discharged the 
debt as aforesaid, plaintiffs oreditor sued plaintiff 
for the debt and obtained a decree thereon. Plain- 
tiff thoreon, without discharging the said decree, 
brought this sub against defendants to recover the 
unpaid consideration for the sale. 


Held, that suit was nob premature and was main- 








` tainable. 


Dorasinga Tevar v. Arunachellam Chetti, 23 M, 441, 
referred to. Nayapatr RANGANADHAM V. PRAGUDA 
APPALA 
Village community, meaning of. See Oupm 

Laws Act, 8. 7 7 


Walver—lInstalment bond—Mere abstenence from 
suing—-Roceipt of overdue instalment. See Lumr- 
ATION Act, scH. II, ABT. 75 


Omisgion to appeal against order of remand 
does not amount to waiver. See O.P. O., s. 562 
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Wajibp-ul-arz, construction of—Record of 
“contract or custom. See PRH-EMPTION 82 
—— Qonstruction of—Karebs and mrabat- 
daran, meanings of. See PRR-EMPTION. 390 
~—— See PRE-FMPTION 504. 
Effect of entries in, on females, See 
Ousrom—Suocyssion 69I 


Wakf. 763 
Widow, Decree for mesne profits against, —Execu- 


tion after her death~—-Husband’s property in hig 
heir’s hands not attachable. See HINDU Law 


—— 








See MUHAMMADAN Law—Wakye 


WIII—Religious inatitution—Letter of appointment 
by Mohunt. See RELIGIOUS INSTITUTION 216 


— Property belonging to Soa gena 


mentary disposition® See SHEBAIT » 


Probate of, does not becomè ineffectual b 
degrees. See PROBATE 248 


. 
t 
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Words and Þhnasess conca. 
Inquiry. See On. P. O., 8. 436 .228 


Jalaparabi. See Benoit TENANCY “i 
8. 60 z 


è 
Kanya. See HINpU Law 766 


Kareebi an Karabat-daran. See 
PRE-BMPTION J 390 


Kirtan. See EASEMENT i 108 
Legal necessity. See Wiit 260 
Living In adultery. “ee Cr. P.C., 8 488 

(4) Or 
Make an application. See Arrear 304 
Mohunt. “ee DEBUTTER PROPERTY » 216 


See ZOROASTRIAN RELIGION 


Muktad Days. 


See WOREMAN'S BREACH oF CONTRACT 


378 


See EVIDENCE Act, 
705 


Offence. 
Act, 8.1 


Official confidence. 
s. 123 


Plaint or memorandum of appeal. 
Sce Goret FEES Act, acu. I, ART. 4 209 


Proper Court, Sec LIMITATION Act, scx. II 
ART, 170, cr. (4) expr. (2) 57 


Question relating to execution 
discharge or satisfaction o 
decree. See. P. O., 8. 244 (e) 416 

Register Case. “ceCs.P.C,s 360 54 


Representatives. Se ©. P.C., s 24 (c) 
416 


Revivor of Judgment. See IxsorveNT 
JUDGMENT-DEBTOR 168 
Section. Ser On. P. O., s. 225 641 


Struck off. See Cnora NAGPUB LANDLORD AND 
TENANT Act, 8 447 


Sufficient cause. See LINITATION ACT, 
8. 5 or. (3) 73, 687, 904 

Swaraj. See P.C., s. 124A 22 

Talab=-i=-Ishhad. Sce MUHAMNADAN Law — 
PRE-EXPTION 

Talab~i~Mowaslbat. 


See MUHAMMADAN 
LAW— PRR-EMPTION 85 


Tenant, See N. W. P. Tenancy Act, s+ (5) 
705 


Unless the Court directs other- 
wise. See 0. P. O., 8. 74 118 


Village Community. 
Act, 8. 7 

Volunteering information. 
FAMATION 


When the profits are received. 
See Louration Act, sen. L, ART. 109 157 


Yakjaddi. Seo PUNJAB Laws Act, s 12A 
478 


See Ovpu Laws 


See Dr- 
348 
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Workman’s’ Breach of Contract 
Act (XIII of 1859)—Summary trial of offences 
undcg the Act*—Conetructionsof the Act. 

An oftchcg, under Act XIT of 1859, cannot be tried 
summarily. Emperor v. Dhondu, 33 B. 22; 6°Bom. L. Be 
265 . (1609) 1 Ind. Cas, 378, followed. 

The proceeding of imposing p penalty? under the 
Act, after the perron complained against has disg- 
okeyed the order of the Court, is a separate and in- 
dependent procceding, Derby Corporation y, Derby- 
shue County Counci, (1897) A. O. 550, followed. 
EMPEROR v. BALU SALUJI, 387% 83 B. 26; 10 Box. 
L. R. 1126. 


aaa amana SZ, Fy Z—Summary trial 
of offence under the Agt—-Criminal Procedure Code 

(Act F of 1898), & 4 (oj Offence ”—Refund 

of Court-fee to complainant—Court Fees Act (VIZ 

of 1870), 2. 31. 

A Penal Enactment must be construed strictly. 

An offence under Act XIII of 1859 cannot be tried 
summarily. Pollard v. Mothial, 4 M. 234, followed. 
In re Higgins (Weir's Criminal Rulings p. 466), 
Queen-Empresa v. Indaryit, 11 A. 262, not followed. 


Under Act XTII of 1859 sections 1 and 2, the pro- 
ecedings of the Magistrate up to and inclusive of the 
passing by him of an order for either the repay- 
ment of the advanco or performance, of the contract 
do not constitute a trial for any “ offence,” as defined 
in the Criminal Procedure Oode. It is only when 
the order has been disobeyed that thero is “ an act 
or omiasion made punishable” by tho law and fall- 
ing within the definition of “ offence” in the Criminal 
Procedure Code. Queen-Empresa v. Kattayan, 20 M. 
236, referred to. 


The repayment to the complainant of the feo paid 
on his petition of complaint can only be ordered “in 
addition to the penalty imposed upon the person 
complained against,” and no penalty can bo imposed 
till the person complained against has disobcyed the 
order for the payment of the sum advanced to hi 
Imperatrix v, Budhu Debu, Unreported Urimi 
Cases 634, followed. Emperor v. DHONDU, 378; 3 
B. 22; 6 Box. L. R. 256. 


Zoroastrian religion, history and tenet 
of—Muktad, Dosla, or Farvardigan days, meanin 
of—Muktad ceremony, nature of—Trust created or 
bequest made for the purpose of Muktad ceremonies 
—Religious and charitable trusts—Rule against— 
Perpetuities, application of, to charitable Trusts. pa 


The Zoroastrian religion is a revealed religion. 

Tho äfuktad, Dosla or Farvardigan „days 
plained. 

Tho Farrardigan days are tho most holy days 
during the Zoroastrian yoar, and the performance 
of Muktad ceremonies during the Farvardigan days « 
is onjoined by tho scripturos of the Zoroastrian 
religion. Tho performance of tho Muktad coremonios 























OXe 


The ceremonies themsclves are acts of religio 
worship. They include worship, praiso and adorat: 
of the Supreme Deity, and a thanksgiving for 
his mercies They contain petitions for benefits 
temporal and spiritual for all Zoroastrians—for 
holy and virtuous mon of all other coymuni 
and they comprisS prayers for thé well-being 
long reign of tho Sovercign, for good Gove 

by him, and for victory tohim ovor all hig 


kad > 
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WIII—ontd. as 

—-—Construction—Hindu Law—Gift ta son tolbe adopted 
in default to widow and daugp/lers—Batenteofrwidow's 
taterestse—Powwer of alienation restrycted & certain pro- 
portes, 

A Hindustestator dirocted in his Will that on his 
death all his property should be taken by a son to bo 
adopted by his widow, and that in case no such adop- 
tion was made, the widow and after her, his four 
daughters should take all his properties in equal shares. 
"By the Will, authoritygvas given to the widow to alien- 
ate cortain properties. . 


Held, that the intention of tho testator was that the 
ultimate successors, in case of no adoption, should bo 
his four daughters, and thaf thewidow should take 
a life-interest, with the power to sell restricted to the 
d properties mentioned, 

8. M. Hara Kumar v. Mohim Chandra, 12 C. W. N: 
412, followed. 


Moulvie Mohamed Shumsool Flooda v. Bhewakram, 
L. R. 21, A. 7; 22 W.R. 409; 12 B. L. R, 226 (P.O) and 
Radha Prosad Mullick y. Ranimoni Dassi, 12 0. W. N. 
729 (P.0,) referred to. Biswa Naru BHATTACHARJEE 
e. DURGA BUNDARI DEBI 260 


Construction of-—-Gujerati Mohamedans—Con- 
struction by analogy of English decisions not safe. 
See Muhammadan law (Sura) 309 


—— Gift to sons. See HINDU Law—Winn 523 


—— Construction of will-Cift to a person by nane, as 
adopted son—Personn designata. 

By the terms of a will, the testator gave to his 
wife all his property for her lifo, and after her death 
he declared that Lalta Prasad,his adopted son, should 
be the owner of the property. Tho tostator’s wife 
predeceased him :— 

Held, that upon a propor construction of tho will, 

hore was a gift to Lalta Prasad as a persona designata 

d that, thereforo, the gift was vald, whether the 

option was proved or not. There was nothing in 

e will to show that the fact of the adoption of the 

hlaintif! was the motive or the reason for the gift. 


Nidhoomoni Debya y. Saroda Perahad Movkerjoe, 26 

L R. 91; L. B. 3 I. A. 268, followed. Latta PRASAD V, 
Sanie Raw, 555; 31 A, 5; (1908) A W. N. 259; 
5 A. L. J. 670 


> —— Form of—Legal declaration of testator—~Test—Re- 
voeability— Construction, rule of. 
. No technical words are necessary for a Will. 


It is immatorial what the form of a document may 
be, but if it embodies the legal declarations of the 
intentions of the testator with respect to his property, 

“ which he desires to be carried into effect, aftor his 
death, it ise Will. 


In ascertaining whother a document is w Will, one 
the tests is to ascertain whother the document is 
vocable or not, Tho irrevocability of a document 
erfectly inconsistent with its bang a Will. 
ita Koer vy, Deo Nath, BU. W. N, 614, followed. 


m Mont v. Ram Gopal, 12 O. W, N. 942, referred 
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e ralo of construction in e “Hindu as in an 
lish Will is to try and find out the moaning of 
estator, taking the whole of the documerft to- 
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gether ; and to givo effect to thia meaning, In*apply- 
ing dhe above pra&wiple, Courts of Justico in this 
country ought not to judgo tho language, usod by a 
Hingu, according to Yho artificial rules, which have 
been applied to tho language of people who live undor 
a different systom of law, ayd in a different state of 
socicty. Din TARINI DEBI Agena Goran, 791; 
18 O. W. N. 291; 36 O. 149, 


— gari Geta! charitable intention 
-—-Acbumulation of intercst—Separate account for 
charity--Accumnlation forms part of charity fund 
and not of residue. See OY-PRE8B 944 


See also Hixpu Law. 





6 
Words and Phrases. 

Absence. Ses Or. P. C., s. 199 941 

Abwab. See BengAL Tenancy Act,s.50 2] 


Adducing any evidence. See Cz.P.0., 
8. 202 280 


Akhra. See DEBUTTER PROPERTY 216 
Ancestral property. Ses Hixnpu Law 
750 


Antecedent debt. See ILINDU Law—Joint 
FAMILY 153, 479 


Any rent, See Onora NAGPUR LANDLORD AND 
TENANT ACT, 8. 44 A 447 
Applies. See ÀAPPRAL 304 


By-transfer, succession or other~ 
wise. See Benga Tenancy Act, s. 22 155 


Certificate of Character. Ses Lecar 
PRACTITIONERS Act, s. 7 334 


Charity. See Zoroasrrian Retraction. 834 


Contract in writing registered. 
See LIMITATION Act, 8CH, II, ART. 116 438 


Dispossesslon by Vendor. See 0. P. 
0., 5. 28 361 


Dosla Days. See Zoroastrian RELIGION 
834 
Employed. See Facrorims Act, 8. 2 102 


Enquire [nto or try any charge" 
See Cn, P. O., 8. 107 7137 


Enquiry. See On. P. C., 8. 4 (k) 336 
Farvardigan Days. See ZOROASTRIAN BE- 
LIGION 834 


Finally decided. See O. P. O., s. 18 EXPL 
(2) 66 


Holding. See N. W. P. TANANCY Act, 8. 4 
(5) 705 


Iddat. See MumAMMADAN Law 894 


In accordance with law, See Lunt 
ATION Act, 8. 19 240 


In the ordinary course of busli-~ 
ness. See EVIDENCE Act, 8, 82 (2) 376 
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Val. 1) 


Zoroastrian Rellgion—cortd. 


mies. @hey tend towards the advancomont of the 
religigh promulgated by the Peysian Prophels Aoro- 
aster and theis pérformance is an act of Dine Wofship 
in its highest and truest sense. 

The money» paid to tho priests for the porform- 
ance of the Afuktag coromonies forms good a por- 
tion of their ordinary income. The priests make 
a higher income during the Furrardigan days than 
they do daring any other period of tho year and 
the Muktad coremonies$form a sort of endowment 
which goes a long way to „maintain the priestly 
class whose oxistence is necessary to the community 
of Zoroastrians. 

According to the beliof prevailing amongst the 
faithful followers of the Prophet Zoroaster, the per- 
formance of the Muktad ceremonics confers publio 
benefits—benofits on the Zoroastrian community, on the 


° GENERAL INDE. ae 


1119 


Zoroastrian Religion-ycnild. . 


peoples amongst whom thok liyé and,upon the country 
which they have choset? as their home. The funda. 
mental principle underlying this belief 18 faith in 
the effiggey of prayors ressod to the Great Creator. 

Therefore, trusts and “bequests of lands or money 
for the purpose of devoting tho jncomes thereof in 
perpetuity for the purpose of perfor\ying Afuktad Baj- 
yejushni and other like ceremonies, valid “ chants 
able” begyesta, enl as such exempt from tho ap- 
plication the Rulo of law forbidding perpetnities. 
Limji Nowro;+ v. Bapujs Ruttonjt, 11 B. 441, not fol- 
lowed. 

O'Hanlon v, Logue, (1906) 1 Ir. R. 247, approved, and 
followed, Sevoral English and Irish cases referred to. 
JAMBHEDJI v, Soonanal, 834 ; 83 B. 122; 10 Bom, 
L. B. 417. > 


